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)
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)

) MOTION FOR REFUND

The Committee of Consumer Services (“Committeefpulgh its counsel, and pursuant
to the provisions of R746-100-3(H), hereby subriits Opposition to PacifiCorp’s Motion to
Revise Schedule 95 Collections (* Company’s Mot)pahd requests that the Public Service
Commission (the’Commission”) deny the Company’s igdlotand issue instead an Order that
PacifiCorp promptly refund to ratepayers any amaatiected by PacifiCorp under the February
2, 2001, $70 million interim rate increase in thiscket which is in excess of the $40,573,755
increase in revenue requirement established b@timemission in its September 10, 2001 Order

in this proceeding. In support of this Motion themmittee further states as follows:



On February 2, 2001, the Commission granted anih (“PacifiCorp” or
“Company”) a $70 million interim rate increase ImistDocket. On September 10, 2001,
the Commission issued its Order in the first, @ereie requirement, phase establishing
an increase in the amount of $40,573,755, anchgtdta]ny amount collected over this
increase since February would be subject to refufiREige 41 of Order). However, the
Commission advised it would “maintain rates at entdevels until we issue a final order
in the second phase of this proceeding followirgghtbarings in October.” (Page 41 of
Order).

On or about September 24, 2001, PacifiCorp gt the Commission a Motion
for Approval of a Stipulation signed and executegt®mber 21, 2001, by PacifiCorp, the
Division of Public Utilities, the Committee of Canser Services, and all other parties to
the second, or rate spread, phase of this proagéithe “Stipulation”). The Stipulation,
if approved and accepted by the Commission, dispokeaate spread and all other
remaining second phase issues in this Docket. afifinge on the Stipulation is scheduled
for Wednesday, October 3, 2001 at 9:00 a.m.

On or about September 24, 2001, PacifiCorp fdksdb with the Commission its
Motion to Revise Schedule 95 Collections in thicket, ( “Company’s Motion” or
“Motion”) mentioned first above. Company’s Motitias been noticed up for hearing
immediately following the hearing on the Stipulation Wednesday, October 3, 2001.
The Motion requests that the Commission allow F@oifp to retain all monies collected,

or yet to be collected, under the $70 million imteorder in this Docket in excess of the

(2)



$40,573,755 revenue requirement increase establishthe Commission in its
September 10 Order:

“. .. to offset Hunter 1 replacement power costfeded pursuant to the order in

Docket No 00-035-14, pending, and subject to, fdetermination by the

Commission in Docket No 00-035-23 on the dispositbsuch amounts. (Page 3

of Company’s Motion).

As justification for this request, Pacificorp state“mitigates rate instability and provides
for interim recovery by the Company”. (Page 3 ohtpany’s Motion).

The Committee strongly opposes the action anef relquested in Company’s
Motion on the following grounds:

(1) any refund or other adjustments resulting ftbre General Rate case ought to

be resolved and settled separate and apart froraatras a part of-- any other

substantial matters pending before the Commissiod;

(2) PacifiCorp is here asking the Commission fatérim relief” in the Hunter 1

docket absent a requisite hearing in that dockéherCompany’s entitlement, and

absent a requisite prima facie showing by the Gomg@and necessary findings by
the Commission that such interim rate increagesisfied.

With regard to the Committee’s first ground f@position, the refund would
largely offset one month’s electricity bill payméat the average residential customer,
and can easily be so explained by the Companydimmers as a one-time adjustment to
the customer’s bill. If explained and implemenitedhat way, the Committee believes
customers would welcome such one-time relief inr tim@nthly electricity bill. To not
grant a refund to customers, and instead roll tieéimd entitlement over into a separate

future proceeding, the outcome of which is pregantpossible to determine, means that

any positive effect of such refund will likely bateely lost in the minds of customers.
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With regard to the Committee’s second groundfiposition, the action and
relief sought by the Company constitutes, in tleeds of Company’s Motion, “interim
recovery . . . subject to the Commission’s finalesrin Docket No. 01-035-23" (Page 3
of Company’s Motion). Subsection 54-7-12(3)(ajled Utah Code Ann. sets forth
certain conditions and procedures precedent whigst ive met before a grant of interim
recovery by the Commission can be made. That Stibaestates as follows:

“On its own initiative or in response to an appiica by a public utility or other
party, the commission, after a hearintpy allow any proposed rate increase or
decrease, or a reasonable part of the rate incoeaterease, to take effect,
subject to the commission’s right to order a refondurcharge, upon the filing of
the utility’s schedules or at any time during tlemg@ency of the commission’s
hearing proceedings. The evidence presented ing&eng held pursuant to this
subsectiomeed not encompass all issues that may be coediden rate case
hearing held pursuant to Subsection (2)(b), bull sstablish an adequate prima
facie showing that the interim rate increase orefgse is justified.[emphasis
added].

Subsection 54-7-12(3)(a) makes it \wbear that before any interim rate increase
may be granted there must first be a hearing ofehyglication” by the Company where
the Company has the burden of establishing “anwateqrima facie showing that the
interim rate increase or decrease is justified”.

The Utah Supreme Court aefia further precondition to the Company’s Motion
for interim recovery. Not only must there be ariv@awhere adequate evidence
justifying or opposing the rate adjustment is pnése, but, further, the Commission
must then discharge its statutory responsibilityrtaking necessary findings of fact based
on such evidence that the rate adjustment is motisvarranted:

“We have on many occasions emphasized that the Gssion must make
appropriate findings of fact to justify rate ordeta Utah Department of Business
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Regulation v. Public Service Commission, 614 P. 2d 1242, 1245 (Utah 1980), we

stated that the first prerequisite of a rate orsléhat it be preceded by a hearing

and findings. MCI Telecommunications Corp. v. RuBlervice Commission of

Utah, 840 P.2d 765 (Utah 1992), at 773.

The Company’s Motion, to theent it is asking for interim recovery for the

Hunter 1 outage, isn’t even filed in the approjgridocket—the docket where the
Company has filed application for a rate increastné Hunter 1 outage matter and where
the Commission is to hear and consider argumenewai@nce in that matter. The
Committee submits that, before any interim recowany be granted for the Hunter 1
outage, the Company must first: (a) petition fanean Docket No. 01-035-23 where its
application for a rate increase in that matteiéslf and then, (b) in a hearing on the
Company’s petition in that docket, (c) must estdblian adequate prima facie showing”
that the requested interim recovery is justifiedtlgat (d) the Commission can make
appropriate and necessary findings that such mtegcovery is or is not warranted.

At any such appropriaterimggfor interim recovery, the Division, the
Committee, and other parties would have the oppayttio oppose or support such
request by the Company and to present argumeng\addnce to that end. The parties
are still in a very preliminary stage in the prace$ evidence gathering and review of the
Company’s Application in Docket 01-035-23, whichwaindicate that the Company’s
Motion for interim recovery in this Docket is natlg out of place and requests relief that
contravenes Utah statutory law and judicial prengdaut is premature as well. The

Company could have coupled its Application in Dddke-035-23 with a petition for an

interim rate increase, giving all parties adequmatiice and time to prepare a response,
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but-- for whatever reason- it did not do so. Therds still open for the Company to so
petition, however that door isn’t in this Rate case

For the reasons given aliovthe Committee’s opposition to the Company’s
Motion, in the event the Commission approves amepts the Stipulation at the October
3, 2001 hearing, or at such time that it otherag@rder resolves the remaining phase
two issues in this proceeding, the Committee rafggcrequests that the Commission
order a prompt refund to ratepayers of all mona@kected by the Company under the
Interim Order in this Docket which are in excesshaf $40,573,755 revenue requirement

increase established by the Commission in its $apte 10, 2001 order.

DATED this twenty-eighth day of September, 2001.

Reed T. Warnick
Attorney for the Committee of Consumer
Services
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CERTIFICATE OF SERVICE

| hereby certify that on the _ day of SeptemB@1, | caused to be served, via U.S.

mail, and fax where indicated, a true and correpyof the foregoin@pposition andM otion

to the following:

Michael Ginsberg

Assistant Attorney General
500 Heber M. Wells Building
160 East 300 South

Salt Lake City, Utah 84111
366-0352

Lee Brown

Tony J. Rudman

Counsel for MagCorp

Magnesium Corporation of America
238 North 2200 West

Salt Lake City, Utah 84116
534-1407

Edward A. Hunter

Stoel Rives LLP

Counsel for PacifiCorp

201 South Main Street, Suite 1100
Salt Lake City, Utah 84111
328-3131

Peter J. Mattheis
Matthew J. Jones
Brickfield, Burchette & Ritts, P.C.

1025 Thomas Jefferson Street, N.W.

800 West Tower
Washington, D.C. 20007
(202) 342-0807

Jeff Burks - Director
Utah Energy Office
Utah Department of NaluResources
1594 West North Temple, Suit® 361
Salt Lake City, Utah 846480
538-7315

Captain Robert C. Cottrell, Jr.
Utility Litigation and Negotiation
Attorney

AFLS/ULT

139 Barnes Drive, Suite 1

Tyndall AFB, Florida 32345319
(850) 283-6219

Glen E. Davies
Parsons Davies Kinghorn & Peters
185 South State Street, St

Salt Lake CitgH 84111
363-4378

Stephen R. Randle

Randle, Deamer, McConkie & Lee

139 East Souttniple, Suite 330
Salt Lake Citght$4111-1169

531-0444
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F. Robert Reeder

William J. Evans

Parsons Behle & Latimer

201 South Main Street, Suite 1800
Salt Lake City, Utah 84111
536-6111

Bill Thomas Peters

Parsons Davies Kinghorn & Peters
185 South State Street, Suite 700
Salt Lake City, Utah 84111
363-4378

Scott Gutting

Rick Anderson

Energy Strategies, Inc.

39 Market Street, Suite 200
Salt Lake City, Utah 84101
521-9412

Betsy Wolf

SLCAP/CUC

764 South 200 West

Salt Lake City, Utah 84101
355-1798

Gary Dodge
Hatch James & Dodge
10 West Broadway, Suite 400
Salt Lake CitaH 84101
363-6666

Dr. Charles E. Johnson
1338 Foothill Bead, Suite 134
Salt Lake CitghU84108
274-0075

Cheryl Murray
Committee of Consumer Services
Heber M. Wells Bldg., Roatf 4
160 East 300 South
Salt Lake City, Utah 8411
530-7655

Eric C. Guidry

LAW Fund Energy Project
2260 Baseline Road, Suite 200
Boulder, CO 80302-7740

(303) 786-8054
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