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BACKGROUND AND INTRODUCTION.

This case revolves around one central theme: PacifiCorp’s unaetthori
attachment claims are credible only if it has been meticulok®eping pole attachment and
ownership records. During the August 23-26 Hearing (the “Hearir@@dncast exposed the
truth: PacifiCorp’s record keeping and audit practice methodolegeeflawed, unreliable and
turn a blind eye to the parties’ historical field practicesrstFiPacifiCorp has engaged in so
many positional changes that it has completely undermined itscoudibility, proving that its
conduct towards Comcast has been patently unreasonable. Second, heitiseippgosed
“baseline” or amnesty audit that PacifiCorp conducted in 1997-1999 (“1997/198@)Anor
the 2002/2003 Audit can be relied upon. Third, the $25@tp@chmenpenalty is unreasonable.
Fourth, PacifiCorp has engaged in a number of other unfair, unjustna@asonable practices,
that the Commission must address if workable joint use practices are everogaengchieved.

Comcast has requested certain specific relief from the Cssioni in this
proceeding including refund of approximately $5.4 million in overchatigats PacifiCorp has
forced it to pay in penalties and charges related to the 2002/2003 Auddclaration that
Comcast not be required to pay approximately $6.2 million in additionalltipshaand a
declaration that numerous other aspects of PacifiCorp’s conduct ar&t, wnmreasonable and
unlawful. The evidence and testimony submitted during the Heanegg#tened Comcast’'s
position. It also forced PacifiCorp to change its position andatefrem earlier claims,
contradict itself, and admit to critical errors under crossyeration and examination by the
administrative law judge. The long list of admissions and cowtrads includes, but is not
limited to the following:

> At the Hearing, PacifiCorp admitted that the 1997/1999 Audit under-
reported the number of Utah poles due to the fact that it did not count
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certain poles that were “mislabeled” in PacifiCorp’s datakeseoles
leased by PacifiCorp rather than owned by PacifiCorp.

> PacifiCorp characterized a facially inaccurate, criticaludoent, upon
which it relied heavily, to attempt to show that Comcast’'s meskors
had notice of the 1997/1999 Audit as “a copying error.”

> PacifiCorp asserted a complete change of position on safety iafiee
realizing that its own safety problems created a proverbiaksghouse”
for it in this and related Commission proceedings.

> PacifiCorp abruptly retreated from its claim, early at treaitihg, that it
had actual results from the 1997/1999 Audit, admitting that the sedcall
results were nothing more than a print-out of 2002 data from its database.

> PacifiCorp made baseless claims that Comcast was “woodshedding”
witnesses and evidence.

> PacifiCorp admitted to improperly biling Comcast the $250
“unauthorized” attachment penalty ormpa -attachment rather than a per-
pole basis causing an overcharge of nearly $750,000.

> PacifiCorp revealed that the payments from Comcast to Pagifi@or
audit charges and penalties effectively function as communicatiens
electric subsidies, not the other way around.

> PacifiCorp admitted that it had impermissibly inflated 2002/2003 Audit
charges to Comcast both by improperly “averaging averaged’ an
including out-of-state communities in its calculations.

> PacifiCorp asserted a frivolous claim that if it did not enfdiee $250
penalty, the Commission would somehow violate Utah law by engaging
retroactive rate making, an issue that was never raiseddfyCGorp until
it filed its Pre-Hearing Brief.

> PacifiCorp admitted that Comcast is as concerned with elewdtizork
integrity as PacifiCorp.

These are not isolated examples, but are part of a patteriedf jisstifications

for PacifiCorp’s unreasonable and unlawful conduct. To accepti®a@fs contention that
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approximately $11.6 millichin “unauthorized” attachment penalties and survey charges is
reasonable, the Commission must accept PacifiCorp’s argumenththditasis for the $250
penalty is unassailable and that PacifiCorp’s record-keeping is perfetdserto perfect.

The record established in this dispute proves that neither contestitmel
PacifiCorp cannot articulate a reasonable or acceptable babkisther regulatory, contractual,
tariff-based or otherwise—for the imposition of a $250 per pole pemelitigh is flat-out illegal
in 32 states. Likewise, it has failed to show that its “basélkilatabase (the non-existent record
of the 1997/1999 Audit) is an accurate measure of the number of poldscto @omcast was
attached in the late 1990’s. Because of these failures, thédyes for a rational resolution of
this dispute is to use the current 2002/2003 Osmose Audit, that was thgreupldred at trial
and over the several months of pre-trial proceedings, as the baseline.

In the final analysis, accepting PacifiCorp’s position would mequihe
Commission to dismiss the evidence and find (1) that PacifiCorptsde database and audits
are accurate; (2) that a $250 penalty is fair and reasonable WtadeCode Ann. § 54-4-13 and
Utah Admin. Code R746-345-3 amdhs a contract provision vas included in a properly filed
tariff; and (3) that PacifiCorp has otherwise behaved reasomathlyespect to a variety of other
practices such as imposing fines for presumed safety violation®warerecovering through

multiple layers of inspection fees. The evidence simply does noitgee Commission to draw

! This amount includes only invoices received by €ast as of the beginning of August 2004. At that

point, PacifiCorp had billed Comcast for 42,504 duthorized” attachments, totaling more than $10il6om and

more than $1.0 million in audit costs. August Z3F2earing Transcript (hereinafter “H. Tr.”), pp.9%680, 815, 999.
However, Corey Fitz Gerald testified during the Higg that not all of the supposedly “unauthorizedtachments
have been billed yet. H. Tr., p. 815. Accordinghe more than $11.6 million that PacifiCorp hdleth Comcast is
not a final number. PacifiCorp will be invoicingp@cast more attachment penalties and more audi aoshe
future. Id.
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such conclusions. Therefore, Comcast is entitled to all retjefested in its Request for Agency
Action.
. PACIFICORP'S ADMISSIONS, CONTRADICTORY STANCES, AND

CONSTANT POSITIONAL CHANGES REFLECT THE UNREASONABL ENESS
OF ITS CONDUCT TOWARD COMCAST.

Cross-examination is said to be a greater method of determining the trutimyhan a
of the other tools and techniques available to lawyers and ttfe Tvis proved to be true during
the Hearing of this matter. The cross-examination of Pamiii€ witnesses revealed many
inconsistencies and “errors” in PacifiCorp’s strategy. Wpdmting outall of the fallacies and
contradictions stated by PacifiCorp would not be valuable in regplvie issues still pending
before the Commission, it is noteworthy that there are no feanaerten major items, highlighted
below in subsections A-J, that came to the forefront at the Hearihese items show the
underlying motivation of PacifiCorp’s case, namely, using anyraemt available in a desperate
attempt to retain the millions of dollars it has collected fl@amcast and the millions more it
seeks to collect. These examples demonstrate the criticatastives strengths of Comcast’'s
case and the equally critical, substantive weaknesses in@QRapi§ case. The Commission
must critically analyze these ten items against PacifiSamain justification for the penalty,
which is that the penalty was necessary to keep Comcastrécing ahead and making new
attachments without following proper PacifiCorp procedures.

This basic justification presents several major problemst, Eies overwhelming
majority of Comcast attachments have been in place for 15-25%esdditionally, subsequent

to the 1997/1999 Audit, the large majority of Comcast’s aerial work indotweerlashing

2 Seee.g, Frances L. Wellman, The Art of Cross-Examina@n(Touchstone Simon and Schustét, 4

Ed 1987) (“As yet, no substitute has ever been dofan cross examination as a means of separatitg from
falsehood, and of reducing exaggerated statememi®it true dimensions”)

®  H.Tr,pp.70-71.
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upgraded fiber optic wires to existing cables, not installing rieactaments. Because of these
facts, it is implausible that PacifiCorp had a genuine concern ashc@st's attachment
procedures.

A second problem with PacifiCorp’s contention is that PacifiCorpneld new
procedures and enforcement were necessary to keep up with Wassruction boom.
However, PacifiCorp’s own procedures during the years at issue thedi contention. For
example, at the beginning of 2002, in the weeks leading up to the 2002 Diytgpic Games,
PacifiCorp had only 3 employees in the joint-use departmieut,by the end of that year when
the only company involved in significant aerial plant activity Wasncast, PacifiCorp had 22
employee! Today, PacifiCorp has approximately 30 such emplo{eeShe fact that
PacifiCorp created such a large joint use department longnadigtr of the post 1996-Act build-
out ceased, strongly suggests that PacifiCorp’s motives hadtandoewith profit than with pole
process and safety.

A. During The Hearing, PacifiCorp Admitted For The First Time That The

1997/1999 Audit Did Not Count “Leased” Poles That Were Counted Durig
The 2002-2003 Audit.

Perhaps the most important development at the Hearing, both asaihgdo
PacifiCorp’s credibility and as to PacifiCorp’s fundamentalnsl#ihat Comcast has attached to
more than 44,000 additional poles since the last audit, is James Copgpadgession that
thousands of poles that were counted in 2002/2003 moayave been counted in the prior

1997/1999 “baseline” Audit. PacifiCorp’s James Coppedge testifieddrabse, PacifiCorp’s

*  H.Tr., pp. 230-31.
®  H.Tr,p.658.

e d.

" H.Tr., pp. 659-60.
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contractor for the 2002/2003 Audit, discovered in 2002 or 2003 that certaind®agibwned
poles were labeled in PacifiCorp’s joint use database (heminafTU”) as foreign-owned
poles, which PacifiCorp merely leades.Osmose produced a document—addressed at the
Hearing—confirming the mislabeling of these poles, which atsooborates Mr. Coppedge’s
explanation of the situation. The Osmose document and Mr. Coppedgetborating
testimony demonstrate that there could be 7,500 poles (or possibly eveperodistrict that
PacifiCorp may have failed to count during the 1997/1999 Audit. Giverathehat PacifiCorp

has approximately 20 districts in Utah, and that its own contr@@smose noted that the
problem could be systemic, PacifiCorp cannot seriously claim tieatl®97/1999 Audit is a
reliable “baseline.”

PacifiCorp’s critical admission that it did not count poles in the 19®8 Audit
that were counted in the 2002/2003 Audit could, by itself, account for PacifiCorpisndhat
Comcast has attached to 44,000 pb#sce the so-called “baseline” audit ended in 1999. This
admission raises serious questions about the credibility and integfgcifiCorp’s 1997/1999
Audit and the entire methodology which is the foundation of PacifiCorp’s case.

B. PacifiCorp’s Credibility Was Again Tarnished By A Supposed “Copying
Error.”

PacifiCorp has built its entire defense of this case around thenntitat the
1997/1999 Audit was the baseline for the 2002/2003 Audit now in dispute. In malanhg t
argument, PacifiCorp has asserted throughout this proceeding that ofafie 1997/1999 Audit

was properly served to all attachers, thereby opening the door t dttashers to participate

& H.Tr,p.996.

o If there were an average of only 2,500 “mislab&lgoles in each of PacifiCorp’s districts (onerthi

the amount Osmose estimated were mislabeled isaltel ake Metro District alone) the number of “raiséled”
poles across PacifiCorp’s Utah service area woal8®000.
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and monitor the results of that survey. PacifiCorp maintains thaperators were properly
notified in advance of the 1997/1999 Audit. With respect to this noticefi®ap relies
entirely on: (a) the fact that one Comcast employee, Gary Boidsvas at a meeting in 1996
where the new survey might possibly have been discdSsent (b) a series of notice letters that
PacifiCorp supposedly sent out to Comcast’s predecessors.

PacifiCorp does not have copies of those notice Iefter€orey Fitz Gerald
attempted explained that PacifiCorp did not keep copies of thesedslgtiers but merely
retained the mailing labels showing a list of the those lagtacthat received each lettér.
However, PacifiCorp did not provide copies of the address labels argdffio explanation of
where they are. Therefore, proof of the address labels are nowhere in the record.

Ms. Fitz Gerald confirmed that her predecessor (and former sspgrviRobert
Coates, did not maintain copies of the notice letters that wgmgosedly sent out. She also
discussed what, if any, notice of the 1997/1999 Audit was sent to cable operators ihlthkeSa
Valley, the most populous of Comcast’s and PacifiCorp’s Utah service areas:

Q. And so you have no letters notifying the operator in Salt Malley [of
the audit], correct?

A. Salt Lake Valley “was not part of the 1996 Schedule. In lookingpet
second page of Exhibit 1.17, the letter dated January 17, 1997, on the
backside of that letter Salt Lake City is listed as onehefdistricts in
Utah. There are five Utah districts. And it says, “With CopieAT&T
BIS-Central Division, AT&T Broadband & Internet Services.”

Q. And this address is attached to the second page that we jestaikeng
about, the letter dated January 17, 19977

0 H. Tr., pp. 96-99.
% H. Tr., pp. 97-99.
2 H. Tr., pp. 717-18.
B
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A. Yes, itis.

Q. And it's on the back of that that we have a bunch of different
communities, including Salt Lake City, with AT&T entities lidtéhere,

correct?

A. Correct.

Q. Corey, isn't it true that AT&T wasn’t even in the cablevesion business
until 1999.

A. | can’t confirm that.

Q. If I told you that were the case, would you have a reason to doubt me?

A. No.

Q. Can you explain to me why an address block attached to adattat
1997 to a company that didn’t even exist until 1999 was produced in
discovery in this proceeding?

A.  lcannot. |didn't author the lettet$.

At the end of the day’s hearing, PacifiCorp raised the isseeking to
characterize and correct what it termed as a “ministéidapying error.”™™ The following day,
and after having an opportunity to consult with counsel, Ms. Fitz Gstaddenly was able to
explain that a “copying error” is why a letter appeared to have been seabtoepany that would
not come into existence for another three years. When Comcasit seugoss of Ms. Fitz
Gerald on this point, PacifiCorp erupted:

Q. Objection. This is patently harassing. It is clear tgoae this is a

copying error. It is attachment E from the 1999 agreementVend-itz
Gerald explained thaf.

¥ H. Tr, p. 720.
B H.Tr,p. 777.
% H.Tr,p. 888.
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Comcast maintains that PacifiCorp’s position is nowhere near “clear.” Alyqua
plausible inference is that the document as produced, filed, and autteehbigaMs. Fitz Gerald
during her first moments on the staridyas intended to convey the impression that a notice
letter had, in fact, been sent to the cable operators in thegkal VValley during this time frame.

In any case, Ms. Fitz Gerald admitted, for whatever reasonshleatvas not able to explain the
obvious discrepancy in the document during her first day of testimonwasuable to explain it
after consulting with her couns®l. This “copying error’—at a minimum—shows that notice of
the 1997/1999 Audit may not have been adequate.

C. The So-Called “Results” Of The 1997/1998 Audit Entered The RecdrAs An
Exhibit Under A More Accurate Title: Manipulated JTU Output.

In addition to the problems associated with whether PacifiCoxe gable
operators proper notice of the 1997/1999 Audit, PacifiCorp faces theermipalbf explaining
why no records from that survey are available. During the higaRacifiCorp attempted to
create the impression that the results were reliable, aecumat readily available, not to
mention produced during discovery.Specifically, during opening statements PacifiCorp stated
that “[tlhe results of that audit are far from not being around &adable in records but have
been produced in discovery and have been maintained in electronic fanoat its was
completed in 1998%° When called on to state the origin and substance of these dosument

PacifiCorp recanted its attempt to claim that the “result€re anything other than the

Y H. Tr., pp. 646-53.
B H.Tr,p.889.

¥ H.Tr.,p. 36.

2 d.
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manipulated JTU output that PacifiCorp had produced months €arligtis mistake, however,
was not a “copying error,” but rather a “labeling errgr.”

D. PacifiCorp Initiated And Then Abandoned Its Assertion That Safety Was A
Central Theme To This Case.

No PacifiCorp reversal during this proceeding was more startthman
PacifiCorp’s abandonment of its safety mantra. In the April 6, 2084ring (the “April
Hearing”) when PacifiCorp was forced to make an accounting ofeasons why it had shut
down Comcast's upgrade for the second time in approximately eiginths) it devoted
essentially all ten pages of its argument to its claimsstiigashut down was necessary to make
Comcast comply with permitting processes and safety standar@pecifically, PacifiCorp
argued “that this proceeding really is about safe and reliable spyoviof electric utility
service.** PacifiCorp characterized its actions as a “serious eftonnake sure that [its]
infrastructure is safé’® In fact, PacifiCorp went so far as to assert that it wonttbduce
evidence at the August Hearing demonstrating that “the safetgtivioé are numerous®
Additionally, PacifiCorp’s counsel made reference to “a box of phogbbgraand other
documentation relating to attachments made by Comcast in Utadah#ot comply with the

National Electric Safety Codé” Despite these arguments, the Commission ruled that

2 H.Tr., pp. 419-21.
2 H.Tr.,p.643.

% Transcript of Hearing, April 6, 2004, pp. 19-2See alsdPrepared Direct Testimony of B. Lund, pp.

6-9.
24 Transcript of Hearing, April 6, 2004, p. 19.
% |d. at p. 22.
% |d.atp. 25.

27 Transcript of Hearing, April 6, 2004, pp. 25, 6Despite these claims, and despite the fact that

PacifiCorp visited the Division of Public Utilitie€DPU”) immediately prior to the April hearing tenlist their
support in the case, particularly on the safetyassonly a few photographs were entered intogberd through the
(continued...)
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PacifiCorp could not hold Comcast hostage and prevent the completic wgdgtade until it
paid millions of dollars in additional unauthorized attachment penalties andiretates.
PacifiCorp did not completely abandon hope that “playing the safety card” against

Comcast would still pay dividends later in the case so it affédne direct testimony of Brian
Lund?® However, after Comcast's expert Mickey Harrelson, reachederal pointed
conclusions about PacifiCorp’s own safety practiteall PacifiCorp safety talk abruptly ended.
This pillar of PacifiCorp’s defense was simply replaced witlv pgstifications, including the
rote and unconvincing “network integrif§’and electric-subsidy-of-cable argumetitsindeed,
during the Hearing, PacifiCorp disclaimed all safety conc&mnn fact, PacifiCorp stated the
following with a straight face:

This case is about two contracts and tariff filings betweempdnges. It has to do

with unauthorized attachment charges and charges for the pro catedfan

audit. We have attempted to keep the case focused on that throthghque-

filed testimony and this hearing. | know that Comcast would bkeein it into a
referendum [on] safety issues and | don't think that's appropridte....

(...continued)

direct testimony of Brian Lund. Given the DPU’sncerns regarding safety at the April Hearing, whiebre
clearly based on PacifiCorp’s insistence that gafeds the number one concern in this case, Comeasbnably
anticipated that it was going to be an importastiésin this proceeding. But after the initial rduof pre-filed
testimony in which Comcast’'s expert, Mickey Haroglspointed out that when it came to safety, P@oifp was
living in the proverbial glass house, and after B failed even to enter an appearance in thisgeding, it was
clear that PacifiCorp precipitously abandoned tfety issue.

% SeePrepared Direct Testimony of B. Lund.

2 See, e.g.Direct Testimony of Michael T. Harrelson, pp. 48-(noting many instances in which

PacifiCorp installs its facilities in violation dfie applicable code and even one instance in wPaadifiCorp tied off
cable facilities with a rope); Rebuttal Testimon§ Michael T. Harrelson, pp. 10, 16-18 (highlightiripat
PacifiCorp’s attachments reveal “improper trainiggpor workmanship, poor post-inspections or pooality
control”).

% H.Tr,p. 652.

31 H.Tr., pp. 652, 872-873.

32 H.Tr., pp. 523-24, 578, 592.
¥ H.Tr.,p.592.
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Comcast, of course, did not seek to turn the case into a “referenolunsafety. It was
PacifiCorp that first raised the issue at the April Heaand sought initially to pursue it in the
weeks leading to trial.

During the course of the Hearing, PacifiCorp fought diligentligdep discussion
of anything related to safety violations out of the redrd=or example, when beginning its
cross examination of Comcast expert Mickey Harrelson, it odtkoee 13 issues on which Mr.
Harrelson offered an opinio. PacifiCorp’s strategy (at least at that point) was to shaiMr.
Harrelson was really only an expert on safety-related isbugssince safety was not to be an
issue in the proceeding, he would have little or nothing to contributedditican, any line of
Comcast re-direct or cross examination that even tangentigblycated anything that could be
called a safety issue drew a PacifiCorp objectfon.

Notwithstanding the fact that PacifiCorp sought to distancef ifsmin safety
considerations at the Hearing, it was forced to admit thatonktwtegrity is just as important to
communications companies as it is to utilittes Specifically, PacifiCorp’s Corey Fitz Gerald
testified that network integrity is critical to the deploymef cable services and that cable
companies have an interest in ensuring the safety of both communicatnsilities workers
as well as the public. Safety, particularly as it rel&bethe critical future issues of assigning

cost responsibility for future plant cleanup, continues to be an inmpastaue for the parties and

3 H.Tr., pp. 523-24, 578, 592.

% H.Tr., pp. 372-75.

% See, e.gH. Tr., pp. 523-24, 578, 592.
37 H.Tr., pp. 682-83.
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will have to be dealt with. This is especially true given PacifiCorp’dipaghat it still may fine
Comcast for safety violatioris.

E. PacifiCorp’s False And Specious Claim that Comcast Was “Woodsheddy”
Evidence And Witnesses Is Without Merit.

In PacifiCorp’s closing statement, and throughout the Hearing, iCaipf
devoted substantial energy to implying that Comcast was hiding needand witnessés.
Specifically PacifiCorp asserted that “Comcast notably daite produce” certain witnes$8s
including Sheryl Pehrson who PacifiCorp argued was “missing.” alge of this, PacifiCorp
asserted that the Commission should draw a negative inferenceoakimissing witness jury
instruction?’ PacifiCorp’s assertion is without merit.

Ms. Pehrson was identified by Comcast as early as April 12, 200dn,wn
response to PacifiCorp’s First Set of Interrogatories, Comdasttified Ms. Pehrson as a
Comcast employee having information about the issues raised iactioa®* Ms. Pehrson’s
identity, moreover, was known to PacifiCorp’s representatives wiithm she deals regularly
and could easily have been identified by PacifiCorp during the naonase of this proceeding.
Indeed, PacifiCorp did identify Ms. Pehrson as a potential witnessgddiscovery. At that
time, PacifiCorp’s counsel indicated its intention to depose Ms. &ghasad even sent an email

to Comcast confirming that intentiéh. Comcast would certainly have made Ms. Pehrson

% H.Tr.,p.803.

39 H. Tr., pp. 809, 1043-44, 1046-48.
0 H. Tr., p. 809.

L H. Tr, p. 1047.

2 SeeComcast Responses to PacifiCorp’s First Set efiagatories, p. 4.

43 SeeEmail from Charles A. Zdebski to Angela W. Adanmsl &Genevieve D. Sapir, dated May 27,
2004, a true and correct copy of which is attachgdExhibit A, in which PacifiCorp notes that it Haspotential
interest in deposing Marty Pollock and Sheryl Pehrs
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available for deposition if PacifiCorp had so requested. For seas®n, however, PacifiCorp
opted not to take Ms. Pehrson’s deposition. If the deposition had been eshdatifiCorp
could have relied on the deposition during the Hearing and, therefa®yld not claim that
Comcast had failed to produce the witness. In any case, Papifgould not be allowed to
demand any kind of negative inference simply because, in hindsight, lhelmves that it might
liked to have asked Ms. Pehrson a few questlbnsComcast cannot be penalized for
PacifiCorp’s second thoughts about its discovery strategy.

F. PacifiCorp Admitted To Improperly Billing Comcast For The Cost Of The

Audit, The $250 Penalty And Annual Rent On A PerAttachment As Opposed
To A Per-Pole Basis.

One of the ways PacifiCorp artificially inflated the amountsollected from
Comcast was to assess various charges, including the 2002/2003 Auditheo$250 penalty
and even annual pole-rental billing on a pgechments opposed to a ppole basis.

The 1999 Agreement, that PacifiCorp terminated, and the appliCabhenission
regulations specify that pole rentals and unauthorized attachhngfes are to be charged on a
per-pole basi§® Regardless, output from the Osmose survey that PacifiCorp prbdice
discovery indicated that PacifiCorp assessed the penalty onataaiment basis with two,

three or even as many as four Comcast attachments deemedutmabthorized” on a single

“  See, e.g., State v. Thomps@id6 P.2d 48, 50-51 (Utah 1989) (“a party may cmnment on an
opposing party’s failure to produce a witness € thitness is equally accessible to both partiestate v. Smith706
P.2d 1052, 1057 (Utah 1985) (upholding the trialge's finding that a missing witness instructionswaproper
because defense counsel failed to subpoena thess#r in question and therefore could not estalitisin
unavailability); Morrison v. United States865 F.2d 521, 524 (D.C. Cir. 1966) (noting thataaty’s mere failure to
call a witness does not automatically justify afennrable inference, but rather must be considareide totality of
the circumstances).

%5 SeeExhibit PC 15, 1 3.2; and Utah Power & Light Compdtectric Service Schedule No. 4, a true
and correct copy of which is attached as Exhibit B.
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pole. This would mean that the “unauthorized” attachments penfaltiassingle pole could be
$500, $750 or even $1000.

Although PacifiCorp initially claimed the right to charge Comic250 per
attachment, PacifiCorp recognized the impropriety of such a peadtiring the Hearing. In
fact, Ms. Fitz Gerald testified on numerous occasions that thisgbgractice was an error on
PacifiCorp’s part and would be remedféd. This “error” alone accounts for at least 2,916
attachments for which PacifiCorp has invoiced Comcast $250 pehragat’® This single
“error” amounts to approximately $750,000 in the overchatyesloreover, PacifiCorp made
identical admissions with respect to the assessment of survey clargksental fees.

In addition to being unreasonable and amounting to nearly three-quartars of
million dollars in additional over-recovery on the $250 penalty along ptfaictice is contrary to
reasonable standards of cost recovery. For example, Osmose ifwigespection charges to
PacifiCorp on a per-pole basfs.PacifiCorp’s tariff specifies that pole rentals are tacharged
on a per-pole basié. Additionally, the pole rental formula contained in the rules prapase
the Commissioni? which is identical to the FCC’s formula, allocates one footpafcs to the

communications attacher. Following this formula, the FCC doesearatipcharging attachers

4% H.Tr., p. 650.

47 See, e.gH. Tr., pp. 650, 654-655, 795, 855-56.

8 H.Tr.,p. 856.

49 H. Tr., pp. 705, 855-56.

0 H. Tr., pp. 963-64.

L H. Tr., pp. 709-11.

2 H. Tr., pp. 964-65.

3 See, e.gExhibit B. See alsExhibit G to PacifiCorp’s Pre-Hearing Brief.
> SeeDocket No. 04-999-03.
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on a per-attachment basis. PacifiCorp’s admissions move thespanie small step closer
toward ultimate resolution and show, yet again, that PacifiCorp has been caughtded-ha
G. PacifiCorp Admitted That The Penalties For “Unauthorized” Attachments

And Safety Violations That It Receives And Anticipates Rezving From
Comcast Effectively Act As A Communications-To-Electric Subsidy.

At several points in the course of this proceeding PacifiCormattaged that the
survey and charges associated with it were necessary to praefCorp ratepayers from
subsidizing cable servicéd. However, during the Hearing, Ms. Fitz Gerald admitted thet
penalties collected as a result of the audits actually force communicetiomsnies to subsidize
the cost of powet®

1. Comcast Payments Subsidize PacifiCorp.

The term “cost recovery” when used by a monopolist like an aledility can
be, and often is, a euphemism for monopoly profit—revenues over and abdva fivhacould
generate if there were a competitive market for its goodemmices.” Whatever economic or
other term that is applied, PacifiCorp admitted that Comcaaympnt of the $250 and related
survey charges was a cable-to-electric subsidy, not the wthearound as PacifiCorp had led
the Commission to believ&. Specifically, at the Hearing, PacifiCorp’s Ms. Fitz &drtestified

that the money PacifiCorp has demanded from Comcast “is a credit to the retépaye

*  H.Tr., pp. 652, 872-873.
*  H.Tr,p.1029.

> See, generallyJames C. Bonbright, Albert L. Danielsen, Davidk@merschenPrinciples of Public

Utility Rates,Chapter 19 (Public Utility Reports 1988).
% H.Tr., p. 1029.
¥ d.
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The term “cost recovery” means that there is an out-of-pocketleatsthe utility
is not recovering’® For example, if PacifiCorp pays a contractor $100 to transf@oracast
facility from an old pole to a new pole, sends the invoice to ComcaisComcast sends a check
for $100 to PacifiCorp, that is cost recovery. If, on the other HafiCorp invoices Comcast
for “unauthorized attachments” at $250 p¢tachmentand there is no relationship whatsoever
between that invoice and PacifiCorp’s costs supposedly associgtedhe “unauthorized”
attachment, that is not cost recovery, but, rather is over-rggoeemonopoly profit made
possible only by PacifiCorp’s good fortune to own the monopoly pole resolirdegoes as a
credit to ratepayers as Ms. Fitz Gerald admitted, it isnancunications-to-electric subsidy, plain
and simple, not the other way around.

2. Comcast's Payments Also Subsidize T&D Infrastructure
Management’'s FastGate® Connectivity And Mapping Database.

The PacifiCorp admission at the Hearing about how these exceswtues are
treated is not the sole source of Comcast’s subsidy to Pagfi@mre are others. For example,
PacifiCorp’s testimony shows beyond doubt that the detailed pole ladt®$smose collected,
scrubbed, and sent to PacifiCorp ended up as a critical part diC@ggis core electric
management operations.®® Specifically, this information did not end up simply in the JTU
database, which PacifiCorp’s uses for billing, but it ended up ini€agifs FastGate® electric
line connectivity mapping database that it had begun to assembtategpim 2001°* This is
presumably one reason why the 2002/2003 Audit cost Comcast $13.25 per atitachnm the

case of four attachments, as much as $53 per pole, while the 1997/199¢dsudinly $0.80

8 See, generallyJames C. Bonbright, Albert L. Danielsen, Davidk@merschenPrinciples of Public

Utility Rates,Chapter 19 (Public Utility Reports 1988).
¢ See, e.gH. Tr., pp. 772-74, 937-38, 956, 979, 1040.
62 H.Tr., pp. 770-74.
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per pole. It is entirely inappropriate for Comcast or any atbarmunications attacher to pay
these core electric management expenses. Doing so crettasoyleer source of dramatic
communications-to-electric subsidy.

H. PacifiCorp Admitted To Over-Recovery On Audit Cost Calculations.

During the Hearing, PacifiCorp was compelled to admit thatistatculated the
way in which it charged for “recovery” of its Osmose audit £osComcast first raised these
discrepancies in the pre-filed testimony of Comcast expetkéyi Harrelsofi> Among other
things, Mr. Harrelson pointed out that by employing a methodologyirthessence “averaged
averages™ PacifiCorp was over-recovering by more than $1.50 per attathnidr. Harrelson
also pointed out that PacifiCorp inflated its per attachment chémg@omcast for the Utah audit
by including the supposed costs to PacifiCorp of communities in Wagti It is no
coincidence that the Wyoming communities were also the highdse imatrix, thereby driving
the unit costs even higher.

At least with respect to the “averaging averages” problem and the protdated
by inflating the charge with Wyoming study areas, PacifiGorpames Coppedge dutifully
committed to recalculating the audit costs based on systemewstate-wide information after
Comcast’s pre-filed testimony pointed out that PacifiCorp’s atirfeost” calculation allowed

PacifiCorp to profit substantially from the aufit.

SeeSur- Rebuttal Testimony of M. Harrelson, pp. 5-7.
8 H. Tr., pp. 636-38.

Sur-Rebuttal Testimony of M. Harrelson, pp. 6-7.

8 H.Tr.,p.964.
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PacifiCorp’s New Theory That Invalidating the $250 Penalty AmountsTo
Retroactive Ratemaking Is Without Merit.

After relying almost exclusively on a contract argument to supizsoctaims for a
$250 penalty, PacifiCorp introduced an™Hour claim in its pre-trial brief and at the Hearing
that not enforcing the $250 penalty would violate Utah tariff law and amourdgttoactive rate
making®” As set forth in greater detail in Section IV.C., this argunisririvolous. It is
frivolous not only because the $250 penalty was never an element afithéutt also because
no contract (form or otherwise) has ever been on file with Gbexmission containing a
provision for the penalt{?

J. PacifiCorp Admitted That It Does Not Have The Monopoly On Netvork
Integrity.

Just as PacifiCorp was forced to admit that Comcast indeed doesalbout
safety, it likewise was forced to admit that it does not have the monopoly onrtofareelectric
network integrity. When Ms. Fitz Gerald was questioned direadblgut the consequences to
cable if the electric power is not available (whether due to poormunications practices or
other causes) she had no choice but to &dhiat Comcast’'s customers would not be able to
receive its services if the network’s integrity was compromiSed.

[I. COMCAST DOES NOT HAVE MORE THAN 44,000 UNAUTHORIZED POLE
ATTACHMENTS IN UTAH.

While the items discussed in the prior section concerning the iamort
developments at the Hearing underscore the fundamental strengthsnwast’'s case and

weaknesses in PacifiCorp’s, the fact remains that the princigags left for resolution in this

7 See, e.g.PacifiCorp Pre-Hearing Brief, pp. 16-18.

8 In fact, PacifiCorp has never filed any form cawtrwith the Commission.
8 H.Tr., pp. 682-683.

0 d.
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proceeding are (1) whether Comcast could possibly have attaximeore than 44,000 poles in
just four or five years; (2) whether the $250 penalty imposedPagifiCorp is just and
reasonable; and (3) whether PacifiCorp has otherwise behaved reaseitlabspect to other
related terms and conditions of joint use. This section will addihesBrst of these issues and
Sections IV and V will address the remaining two issues, régpc In addressing these
issues, Comcast specifically relies on, and incorporates biemnefs its Pre-Hearing Brief and
its pre-trial testimony in this proceeding.

To accept PacifiCorp’s core contention that it is entitled torilieons of dollars
for which it has invoiced Comcast, this Commission would need to at@ghe information in
PacifiCorp’s JTU Database is perfect, or nearly perfect, lamdGomcast has attached to more
than 44,000 poles since the 1997. PacifiCorp’s claim is nonsense asédsdoathe 1997/1999
Audit results which remain as much a mystery today as wherc&xirfirst learned of the audit
during the pre-trial phase of this proceeding.

A. Comg?st Did Not Install 44,000 New Pole Attachments Between 1997dan
2003!

Throughout this proceeding, PacifiCorp has claimed that the 1997/1999 Audit
supposedly served as the baseline for the “unauthorized” attaciperegities at issue in this
case’” However, in order for PacifiCorp’s audit and database informatiobe correct,
Comcast would have to have installed more than 44,000 new pole attachetergen the end

of the 1997/1999 Audit and the beginning of the 2002/2003 Audit. During the Heaoimga&t

™ Since the conclusion of the Hearing, Comcast hi@snated to quantify the number of PacifiCorp

poles to which it is attached. However, becausm€ast’'s records include all “poles passed,” (H, pp. 509-10),
rather than simply reflecting those to which Comdasattached, it is impossible to derive the numiifepoles to
which Comcast is attached without conducting aesystvide audit. However, Comcast believes thatffmip’s

number of approximately 114,000, is likely reasdypatcurate and could serve as the baseline goingafd.

2 See§§ | and II.A. suprg Prepared Direct Testimony of C. Fitz Gerald, p-15; H. Tr., pp. 715-17.
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witnesses testified, at length, that Comcast simply did not rifetemany new attachmerits.
For example, Comcast’s Gary Goldstein explained at the Hearing that:
[M]ost of Comcast’s attachments have been in place for appabedynl5 to 25
years and that Comcast could not have attached the 35,000 poles since 1999.
Most of the new construction...my department has designed — haddodare
extensions and service to new subdivisions which is primarily underground
construction. We have not designed 35,000 poles of aerial construction since
1999/
Mr. Goldstein, the head of Comcast’'s design department, furthéieteshat he
did not design or supervise the design of 44,000 new attachments betwgearthef 1999 and
2004 and that Comcast did not budget for that type of expansion during thass®y Mr.
Goldstein also estimated that 95% or 98% of Comcast’s plant was built prior t§'1989.
Later in the Hearing, Comcast’'s Rodney Bell testified thabmi€Cast has not
made 35,000 new attachments since 1997 or 18984t. Bell also estimated that Comcast has
probably only installed 5 miles of new aerial plant per yeaecent year§ At an average span

of 200 feet between pol&%otaling 26.4 poles per mile, Mr. Bell's estimate of the nunafer

new attachments that Comcast has installed over the last seven years wesidthan 1,008

3 H.Tr, pp. 70-71, 107, 117-18, 230, 279.
™ H.Tr., pp. 70-71.

 H.Tr,p. 117.

® H.Tr,p. 118.

d.

8 H.Tr., p. 230.

® H. Tr., p. 279. PacifiCorp attempted to obfusdie testimony by focusing on Martin Pollock’s

testimony concerning the 15,000 overlash applioatibe has submitted in the past two years. H.prr202.
However, there is a huge difference between brawd attachments and overlashing, which consists ohlthe
placement of a new conductor on an existing attaetim

8 H.Tr,p. 256.

8 Mr. Bell's estimate that Comcast has upgraded mB@s of aerial plant represents a different figure

H. Tr., p. 255. Overlashing existing plant is @dtissue in this case. PacifiCorp has stated @nly invoicing
charges for attachments to poles which had nohattants as of the 1997/1999 Audit. H. Tr., p. 654.
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Thus, according to the testimony of Comcast’s lead designetharttead of the
upgrade team, Comcast could not possibly have installed 44,000 new actengtnts in the last
few years. Moreover, approximately 98% of all Comcast outsal# pictivity has been related
to its upgrade (which began in 1999) and involves the replacement or addition of neleddoilit
existing plantnot the placement of additional pole attachméftdn any case, Comcast could
not possibly have attached to 44,000 additional poles since the completioa ©937/1999
Audit. Accordingly, the 1997/1999 Audit cannot be relied on as the foundatidhefamharges
imposed by PacifiCorp’

B. The Information In PacifiCorp’s JTU Database Has Not Accurately

Identified “Unauthorized” Attachments, Cannot Be Verified And, Therefore,
Cannot Serve As The Basis For The Charges Invoiced To Comcast.

1. There Was No Database Of Utah Poles Or Attachments Prior To Eh
1997/1999 Audit.

When the JTU was implemented in 1996, it contained absolutely no informati
regarding the permitting, authorization, or general joint use kisfgoint use poles in the State
of Utah® Although Ms. Fitz Gerald testified that the JTU was @®aising existing data from
its predecessor system, that system related only to Pa@fCaother states of operation, not
Utah® PacifiCorp made no effort to enter information into the JTldndigg past permitting or
authorization for any pole attachments in Utdtiespite the fact that it had retained at least some

records evidencing early pole attachment permitting in Eftah.

8 H.Tr., p. 230.
8  gee§ lII.C.1., infra, for a discussion of allegedly “unauthorized” altments which Comcast can
prove were, in fact, authorized.

8 H.Tr., pp. 801-03.

8 H.Tr,p.802.

8 H.Tr., pp. 801-803, 903.

8 d.
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Specifically, Ms. Fitz Gerald testified as follows:

You also testified yesterday that there was anotherbdet ... that JTU
essentially replaced; is that correct?

T

hat's correct.

And that predecessor to JTU contained all the permitting infamttat

P

It

acifiCorp had gathered and put into the data base at that time?

did.

Was the information that went into that predecessor, JTU data base maps?

N
S

0. And just to be very clear, the information wasn’'t pertainmghe
tate of Utah.

Oh, so there was nothing in ... the predecessor to JTU, nothing in Utah
was in that data base?

N

0. Because as we talked about earlier, PacifiCorp didn'taizat the

joint use function between Utah Power and PacifiCorp until $$96.

Thus, instead of loading what historical permitting authorizatioorintion into

the JTU that existed, PacifiCorp apparently started to build thb kécords in the JTU from

scratch, relyingolelyon the unverifiable 1997/1999 Audit.

After failing to populate the JTU with information regarding tJjt&acifiCorp

undertook the 1997/1999 Audf. The 1997/1999 Audit, according to PacifiCorp, ostensibly

served as the “baseline” for the charges assessed in this &w®fiCorp then audited its

facilities again beginning in 2002. The results of the 2002/2003 Audit tverecompared to

the results of the 1997/1999 Audit, to identify “unauthorized” attachniénts.

88

89

90

91

H. Tr
H. Tr
H. Tr
H.Tr

., pp. 802-03, 903-04.
., pp. 903-904.

., pp. 716-17.

., p. 654.
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On its surface, this approach seems sound. However, this methoddagyeas
that the information in the JTU after each audit was accguaigteemise neither the Commission
nor Comcast can verify because the survey results are nothéerdilaPacifiCorp’s request that
Comcast and the Commission take its assertions and claims on faith, is not reasonable

2. PacifiCorp Has Not Produced The Results Of The 1997/1999 Audit
And Has Represented That Such Results Do Not EXxist.

The 1997/1999 Audit is unverifiable because PacifiCorp has not produced, and
does not have, documents showing the results of the 1997/1999Aunlifact, and as indicated
earlier, although PacifiCorp attempted to proffer certain docunsritee Hearing as results of
this audit, PacifiCorp has expressly represented that no such result§ exist.

In discovery, PacifiCorp made the following representation to Comcast:

PacifiCorp states that in the normal course of business it dogsoasésany
paper documents that would individually “evidence, relate to or referemee t
results of the 1997-1998 Audit.”"Moreover, PacifiCorp states that it does not
possess any paper documents that would independently evidence thie dp&i
that was used as the baseline comparison to the results of th&2@dd4n the
American Fork, Layton and Ogden distritts.

PacifiCorp concluded that it was “unable to provide a staticiiehent that would
individually reflect the results of the 1997-1998 Audit or the baselseel for comparison to the
2003 Audit in the three districts that are the subject of this litigaffon.”

It is difficult to understand how PacifiCorp could contend that the teesflthis

audit, which do not exist, “have been produced in discov€ryOn the one hand, during

92 SeeMay 18, 2004 Letter from Charles Zdebski to GeeeiSapir, a true and correct copy of which
is attached as Exhibit C, 11 2, 5.

% H.Tr., pp. 26, 59-60.

% H.Tr., pp. 59-60.

% See Exhibit C, 1 2 (emphasis added).
% l1d. atY5.
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discovery PacifiCorp claimed that the audit results did not &igbn the other, PacifiCorp
claimed during the Hearing that the audit results were producedgddiscovery® This
contradiction raises doubts not only as to the veracity of PacifiCorp’s positibpeaitains to the
origin of the information in the JTU but also as to the accuaacyreliability of this unverified
audit.

In any event, PacifiCorp has produced no results of the 1997/1999 Audit, whether
during discovery or afterward® In fact, the documents that PacifiCorp attempted to introduce
into the record as audit results are nothing but an electronic mdmpular a “snapshot,” of the
data in the JTUust prior to loading the results of the 2002/2003 Audit onto that syStem.
However, unless the JTU information remained entirely static and unchanged frono 2223,

a snapshot of the information in the JTU in 2003 does not accuratedgquately represent the
information gathered during the 1997/1999 Audit. Even if this “snapshaotiraety re-creates
the data appearing in the JTU in 2003, it does not reflect the results of the 1997/1999 Audit.

These results are critical to PacifiCorp’s claims. As Castis JoAnne Nadalin
testified:

the results of the ‘97/°98 audit, that would have been heldfe list of the poles
that we were being billed for would have been helptulcertainly would have

helped us do some kind of a validation or verification of these invoraesnave
this thing forward-%?

(...continued)
%  H.Tr.,p.36.

% See Exhibit C.

% H.Tr,p.36.

100 H, Tr., pp. 419-22.
101 H. Tr., pp. 420-21.
1027 H. Tr., p. 340.
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The data that PacifiCorpras able to produce, however, is not helpful to such
determinations and, therefore, cannot serve as the basis upon whig@dPpcifas charged
Comcast more than $11 million in “unauthorized” attachment penalties and tes$dees.

3. The 1997/1999 Audit Excluded Many Joint Use Poles And Comcast
Attachments.

In addition to PacifiCorp’s failure to produce the results of1id@7/1999 Audit,
there was testimony about “leased” poles—poles that by defimtald not have been counted
as a part of that audit because PacifiCorp records listed plodseas foreign-owned on which
PacifiCorp apparently paid rent. During the Hearing, PacifiGatpimes Coppedge testified that
during the 2002/2003 Audit, Osmose fielders discovered many poles wstabeted in the JTU
as poles leased by PacifiCorp from other companies, such a$, @atlesr than being labeled as
PacifiCorp owned pole$® During discovery, Osmose produced a document reflecting its
understanding of the errors in the JTU regarding these leasesf JolThis document, Comcast
Exhibit 4.5, reflects that in 2003, there were approximately 15,000 pokb® iJTU labeled as
leased poles in the Salt Lake Metro District albfie.Of these 15,000, roughly 50% were
mislabeled and were not actually leased poles but were ownedcliCB@.'°° Accordingly,
Osmose estimated that approximately 7,500 poles were mislaivelde Salt Lake Metro

District alone. Osmose further anticipated that “[t]his probéemld be widespread throughout

103 H. Tr., pp. 960-61.

104 pacifiCorp’s counsel devoted a considerable effohowing that the document had never been seen

by PacifiCorp prior to Comcast producing it. H.,Tpp. 960-61. However, Comcast did not produtedhcument.
Osmose produced it pursuant to a subpoena anéfaherit was produced to PacifiCorp’s counsehatgame time
that it was produced to Comcast.

195 Comcast Exhibit 4.5, § 1.2.

106 |d
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the PacifiCorp service territory and needs to be fixed to aa&tyrabpllect the joint use
information in the other effected cost centéf¥.”

Although PacifiCorp worked hard to persuade the Commission to refuse the
document or, at the very least, entirely discount®iPacifiCorp’s James Coppedge confirmed
the accuracy of the information contained in the document. Spegifibéll Coppedge testified
that when Osmose outlined the leased pole problem, Mr. Coppedge redhast@dmose send
him the details of the problem. As a result of that colloquy, Mippgedge and Osmose
representative Chris Diliberto worked out a solufith.The document produced by Osmose,
confirming the mislabeling of these poles, corroborates Mr. Coppedgplanation of the
situation.

Further, Mr. Coppedge testified that he and Mr. Diliberto begansituss this
issue on a Wednesday or Thursddy Thereafter, on Friday, July 25, 2003, Osmose completed
this proposal’* Mr. Coppedge testified that he and Mr. Diliberto talked about tbielgm for
several days and over a weekend and came to resolution the follonekg'tveThis testimony
authenticates the document, which PacifiCorp attempted to disown,ch ®Wsmose estimates

that PacifiCorp has system-wide problems as a result of mislabeled, uncoueted pol

107 Id

198 |n addition, PacifiCorp made an effort to castloboon the authenticity of the document. H. Tr., p.

639. PacifiCorp objected to the Commission adngtit as an Exhibit saying, “[t]hat strikes me he tvorst kind
of document lacking foundation and authenticationbe admitted into evidence in any particular hearor
proceeding. We don’'t know what the genesis ofasw Nobody is here from Osmose to talk aboutNbbody
spoke to Osmose about the document. We don'’t kmbether there’'s accuracy in the document or notvelmat it
speaks to. And | suggest it's not the kind of ¢hitat should be admitted into evidence even uthelgent
evidentiary rules.”ld. See alsdH. Tr., pp. 457-58. As indicated, Mr. Coppedgéhanticated the document and it
was admitted. H. Tr., pp. 960-61, 981-82.

109 Id

10 H, Tr., p. 961.
11 See Comcast Exhibit 4.5.
M2 H, Tr, p. 961.
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Later in the Hearing, Mr. Coppedge testified that if thesespetre mislabeled in
the JTU during the 1997/1999 Audit, and there is no evidence to suggeswisghehe
correction of this labeling during the 2002/2003 Audit would result in thelddon of
“unauthorized” attachments on poles that were not even counted durib§Ii&999 Audit
In fact, Mr. Coppedge specifically testified as follows:

JUDGE GOODWILL: But if a pole had been in the system asel@and was
subsequently identified as PacifiCorp and had Comcast attachmentsthat i

were previously not identified, then that would be billed to Comcasara
unauthorized attachment?

WITNESS: That would be my understanding, ¥¥s.

PacifiCorp’s admission that it did not count poles in the 1997/1999 Audit that
were counted in the 2002/2003 Audit could, by itself, largely accounthéodiscrepancy in pole
attachment numbers. PacifiCorp currently has approximately 20ctisin Utah. Osmose
estimated that just one of those districts had approximately 7,561@beled poles. At that
approximate rate, PacifiCorp could have tens of thousands of polesetwmislabeled in the
JTU as leased poles in 1997 and, therefore, would not have been countedhdudifg7/1999
Audit. This error alone could account for the discrepancy betwed®8%1999 Audit data and
the 2002/2003 Audit data®

Mistakes, errors, and problems such as those outlined above demormsttate t
neither the 1997/1998 Audit nor the 2002/2003 Audit produced accurate results upon which

116

PacifiCorp can reasonably rely to impose penalties exceedingn$ilion. In any case,

13 H. Tr., pp. 984-85, 996.

B4 H, Tr., p. 996.

15 |n addition, as Comcast’s expert Mickey Harrelswted at the Hearing, PacifiCorp instructed

Osmose to assume that any unidentifiable pole pelbto PacifiCorp. H. Tr., pp. 543-44.

16 During the Hearing, Comcast presented anotheraimroblem. “[T]here’s evidence in the record

that shows that PacifiCorp has claimed ownershimmf of a number of poles actually owned by telegho
(continued...)

UT_DOCS_A #1163635 v3 28



PacifiCorp’s audit results are not close to perfect and therbdeas substantial mismanagement
of the data that was gathered that never would have been addresSsrizadgt not been forced
to seek relief from this Commission. Given that the joint nggrmation for these mislabeled
leased poles was not counted in the 1997/1999 Audit, the results of thateaundit serve as the
baseline for the current charges.

4. Finally, The 1997/1999 Audit Cannot Be Relied Upon Because

Comcast Was Not Given Effective Notice Of The Audit And hat
Audit Decidedly Was Not An “Amnesty” Or “Baseline” Audit.

PacifiCorp’s notice to Comcast predecessors of the 1997/1999 Awlitiaweed
at best. Had notice been proper, and had Comcast been informed, Comdddtave had an
opportunity to participate, verify the results, and corroborate the ligotcdaseline” that
PacifiCorp relies on here. In that event, there would likely be ndipgrcase before the
Commission.

Throughout this proceeding, Comcast has had serious questions about whether
PacifiCorp sent valid notice to Comcast’s predecessor prior tba®&/1999 Audit and whether
any such notice set forth the scope of the audit, let alone provwidegdpertunity to participate
meaningfully in that audit. PacifiCorp has stubbornly claimed ithabtified all parties that
would be affected by the results of the adtit.As indicatedsupra§ I.B., PacifiCorp’s notice
claims lie under a cloud because (1) there were no originaleafotice letters; (2) there were

no copies of the notice letters; (3) there were no copies om#ikng labels that PacifiCorp

(...continued)

companies when in fact those poles are owned byelephone company. The problem is, of course, dras
inflationary effect on the number of poles that evésund in 2003 as opposed to the poles found @v Ehd 1998.
In addition, there’s a certain population of pdleat simply aren’t accessible or even visible. yrhmay be back in
the backyard or a back alley or on a fence, behirfdnce or maybe a vicious dog that’'s on the ptyptat
prevents the fielder from going out and counting thole and conducting the survey on it. If thoseren't
discovered in 1997/1998 and they are discover@®@3, there’s another inflationary pressure thetd."Tr., p. 27.

17 SeePrepared Sur-Rebuttal Testimony of C. Fitz Genald.
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supposedly maintained in lieu of the letters that were sent; artlg® was more than a little
mystery surrounding a supposed “copying error” introduced as EX@bi.17 which conveyed
that notice was sent in 1996 to an AT&T entity (and Comcast peeden that did not even
exist until 19994"°

Apart from these basic notice questions, the evidence contradicisCerp’s
claims that the 1997/1999 Audit was an “amnesty” or “baseline g first disputed letter, dated
June 25, 1996, announced the survey and represented that the attachers wuarigieoefar the
cost of the surve}® It also stated that unauthorized pole attachment fees magsbkesad
“when warranted**° The second disputed letter, dated January 17, 1997, contained the same
information’®* Ms. Fitz Gerald, however, testified that “[a]t the utilitgetings that were held
both in ‘96 and in ‘97, when we discussed the inventory we also saidtdintie that we would
not be charging any unauthorized attachment fees in the Stdtatof'*? The letters, however
tell a very different story, asserting that fees and penalties would bedh&rg

At a minimum, these inconsistencies demonstrate that PacifiCoepd of joint
use has no idea if the notices of the 1997/1999 Audit were ever senwloorto they were sent.
At worst, they demonstrate an intentional misrepresentation diagaithe notice of the
1997/1999 Audit. Either way, the PacifiCorp notice claims cannot bé&exteahd they explain,
at least in part, why Ms. Fitz Gerald was unable to testith any specificity as to which

communications companies sought additional clarifications and informagigarding the

18 geeExhibit PC 1.17.
19 |d.atp. 1, 14.

120 1d. at 5.

121 1d. at p. 3, 11 3-4.
1221 Tr., p. 840.

123 geeExhibit PC 1.17.
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1997/1999 Audit. Indeed, based on the record, an equally plausible deductiora@ifi@dPp’s
decision not to bill and penalize operators for the 1997/1999 Audit ishbatdtice was so
deficient, and the audit so flawed, that charging communications carriensapasopriate.
Not only is there no consensus that the 1997/1999 Audit was the baseline or

“amnesty” audit that PacifiCorp hopes to create, but thereesi®us questions about whether
Comcast or its predecessors even knew that the audit was undesvaeyailed above. Indeed,
Ms. Fitz Gerald admitted under examination by Judge Goodwill bieatvas less than clear with
cable operators that it was an amnesty or baseline audit. Specificallystdiezitas follows:

JUDGE GOODWILL: The 1996 meeting that | think had some indicata

Mr. Goldstein probably attended, there was some discussion at thatgredehe
anticipated ‘97/°98 Audit?

THE WITNESS: Yes.

JUDGE GOODWILL: Did you spell out during that meeting or ariythose
meetings that you've referenced your intent that it would beseliba or amnesty
audit?

THE WITNESS: | don't believe | ever used the word amnestyat Téally just
came up in this litigation as a way to describe the factth®sie weren't going to
be any charges for anything that may or may not have beerntteérmr, you
know, done on a handshaké.
Comcast had no reason to know that the 1997/1999 Audit was going to be its sho
at amnesty for past attachments. Indeed, even assuming that Paciéitognd cable operators
received, the questionable notice letters, those letters mathiéegible owner’s clear intention

both to charge audit costand unauthorized attachment penalties to cable opergtors.

PacifiCorp characterizes this audit very differently today.

124 Y. Tr., p. 902.
125 seeExhibit PC 1.17.
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If PacifiCorp had given Comcast proper notice of the 1997/1999 Audit and
announced that the Audit would serve as a baseline for all futureugerdccounting, Comcast
would have been able to participate in and monitor the 1997/1999 Audit in ordesure that
its records corresponded properly to the results of the Audit. Pnopee of the 1997/1999
Audit would have given all the parties an opportunity to verifyrit non-existent results and,
therefore, correct the clear errors of the Audit so that, movingafol; the parties would have
the same record of attachments.

C. The 2002/2003 Audit Results Cannot Be Relied Upon To Identify
“Unauthorized” Attachments.

From the outset of the dispute, PacifiCorp has attempted to provedheey
and precision of the 2002/2003 Audit. PacifiCorp has even asserted nuniemessthat
Comcast has admitted that the 2002/2003 Audit is accurate. Comeashdiee no such
admission. In fact, Comcast has identified at least one areahich PacifiCorp invoiced
Comcast for “unauthorized” attachments where Comcast does not evenfaudites!?°
Specifically, PacifiCorp invoiced Comcast for numerous “unautbdfiattachments in Cedar
Fort, Utah. However, Comcast has no facilities in Cedar Fort, Btah.

The testimony, briefing and exhibits in this proceeding unambigyousl
demonstrate that the 2002/2003 Audit cannot accurately determine aedhatizachments.
Furthermore, PacifiCorp has, itself, admitted to making numeroabklsierrors in its calculation

of both audit results and audit cost data.

126 Y Tr., p. 71.
127 Y. Tr., p. 126.
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1. During the 2002/2003 Audit, PacifiCorp Identified Many Attachments
As “Unauthorized” Which It Had Previously Permitted For
Attachment More Than Two Decades Ago.

During the initial cable build in Utah in the late 1970’s and 1980’s, Cstisca
predecessor, TCI, permitted its pole attachments by engagiagthree-party walk-out with
Mountain Bell, predecessor to Qwest, and Utah Power & Light, preseceo PacifiCorp?®
The representatives for each of the companies made notations forreadgeand other
instructions on permitting maps that were submitted to Utah P&viigght and Mountain Bell,
respectively, with an Exhibit A sheet, which the pole owners digméndicate authorization for
TClI to attach to the poldd® During discovery, Comcast produced original permitting mags an
Exhibit A’s from the Salt Lake aré® to PacifiCorp:®* These maps reflect that Comcast's
predecessor received permission from PacifiCorp to attach tg afdahe poles that PacifiCorp
claims are “unauthorized” as a result of the 2002/2003 Atfit.

During discovery, Comcast’'s Gary Goldstein undertook a survey toy vief
results of the 2002/2003 Audit by comparing PacifiCorp’s “unauthorizedétanent invoices to
the permitting maps and Exhibit A’s that were used in the 1970’s ar@s§3 Mr. Goldstein

randomly selected a sample of 39 poles that PacifiCorp identifiehaaing “unauthorized”

128 4. Tr., pp. 114-15See alsdnitial Testimony of G. Goldstein, pp. 2-6.

129 nitial Testimony of G. Goldstein, pp. 2-6.

130 pacifiCorp has attempted to argue throughout phisceeding that it is unbelievable that Gary

Goldstein has maintained these records when nadeare available for other areas. However, thifairly
standard given that permitting and joint use weaadted locally until at least 1996. Indeed, P&ufip’'s own
witnesses have testified that joint use was entitelcentralized until at least the late 1990’s.TH, p. 803. Given
that fact, it is not hard to understand that someas seemed better organized, requiring paper fiergnsuch as
maps and Exhibit A’'s while other areas, especi@bs populated areas, handled permitting less forrfibat all)
and, therefore, did not create a paper trail oé @ttachment records.

181 Affidavit of Gary Goldstein (“Goldstein Aff.”), &rue and correct copy of which is attached as Hihib

D, 13.
132 4.

133 Goldstein Aff., | 4.
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attachments as a result of the 2002/2003 Aldit.In comparing that selection of poles to
permitting maps, he discovered that Comcast had original pewnitiiprove authorization for
attachment for 35 of the 39 pol€s. During the Hearing, Mr. Goldstein specifically testified as
follows: “Looking at a random sample of 39 poles which PacifiCdentified as unauthorized
in the 2002/2003 audit, | found that TCI had obtained permits for at3édsack in the 1970’s
and 1980’s.*%

With his testimony, Mr. Goldstein provided Comcast Exhibit 3.4, whidhilde
the mapstring numbers, pole numbers, original permitting map numbersciaiit B numbers
of the poles for which Comcast had original permitting but for whatiffCorp has nonetheless
charged “unauthorized” attachment fé&s.

Through written testimony and testimony during the Hearing, ficacp
attempted to cast doubt on this survey by complaining of its-&iz8pecifically, Mr. Coppedge
testified that he did not believe that a 39 pole sample was ae&emmative sample>®
PacifiCorp, however, made no attempt to discount the survey resultstioimeto attack the
number of poles sampled by Mr. Goldstein. Although Mr. Goldstein prdvadspreadsheet
identifying all pertinent information with which PacifiCorp couldher verify or discount his
survey, PacifiCorp failed to present any evidence during theewriigstimony, pre-hearing

briefing, or Hearing to contradict the results of that survey.

¥4 Goldstein Aff., 1 5.

185 H.Tr., p. 71.

136 Id

37 Goldstein Aff., 7.

138 H. Tr., p. 957.See alsdrepared Sur-Rebuttal Testimony of J. Coppedgedp.
139 H.Tr., p. 957.
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However, since PacifiCorp complained of the size of Mr. Goldsteiaiaple
survey, Mr. Goldstein undertook to survey a much larger sample of pdhes@nclusion of the
Hearing**® In so doing, Mr. Goldstein assigned a member of his design taffiph Guice, to
verify original attachment records for at least 500 of the polesced by PacifiCorp as having
“unauthorized” attachment$:

Mr. Guice randomly selected 515 poles from PacifiCorp’s invoices ioomgaso-
called “unauthorized” attachments. He plotted the latitude and longitumtelinates provided
by PacifiCorp on the permitting map¥. Mr. Goldstein then compared these records to
Comcast’'s permitting maps and Exhibit A’'s from the 1970’s and 198rs.this fashion,
Comcast located the original permitting for the great mgamitthe 515 randomly selected
poles'®® In the instances where the permitting maps and Exhibidi@siot definitively show
authorization—because the poles on the map did not correspond exactlyfi@oRas latitude
and longitude measurements—Mr. Goldstein verified whether the pegnékisted by field
checking the information. Specifically, Mr. Goldstein actuédgveled to the site, looked at the
pole and determined whether it was the pole originally pernitfed.

The results of Mr. Goldstein’s second survey are attachek@biEB2. This
spreadsheet identifies mapstring numbers and pole numbers as proyidedciiCorp’s
invoices. Further, it provides the identification of the nodes whese theles and attachments

are located. The fourth and fifth columns identify the permittmap number and Exhibit A

140 Goldstein Aff., 1 8.
141 Goldstein Aff., 1 9.
142 Goldstein Aff., 1 10.
143 Goldstein Aff., 1 11.
144 Goldstein Aff., § 12.
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number upon which the original permitting for these attachments edoumnd™*> The final
column specifies whether Comcast was permitted to attach tspbaific pole in the original
permitting paper work?

Exhibit B1 reflects that Comcast located permitting recdods412 of the 515
poles surveyed:’ This means that 80% of the poles randomly surveyed have back-up
permitting records showing that Utah Power & Light permittedetfatachments in the 1970’s
and 1980's® Poles for which no record could be located totaled 60, or 11.7% of those
surveyed*® Another 39 poles, or 7.6% of those surveyed, accounted for drop poles ébr whi
Comcast could not locate permits because, until recently, sutfitpevere not requiretf® The
remainder of the poles surveyed did not have Comcast attachmehenai’t All total, out of
515 poles surveyed, Comcast could not prove authorization for less than?20%.

Such results go beyond simply casting doubt on PacifiCorp’s claiat t
attachments that appeared on a “mismatch report” as a resb 8002/2003 Audit, were, in
fact, unauthorized. Mr. Goldstein’s surveys show that PacifiCaigtermination that Comcast
lacked authorization for 44,000 poles is largely incortécgnd cannot possibly serve as the

basis for more than $11 million dollars in penalties and related charges.

145 Goldstein Aff., { 14.
146 Id

147 Goldstein Aff., { 15.
148 Id

149 Goldstein Aff., 1 16.
130 Goldstein Aff., 1 17.
131 Goldstein Aff., 1 18.
132 Goldstein Aff., 1 19.

133 pacifiCorp devotes much argument to the accurdc@smose’s work. Comcast does not have

adequate information to determine the accuracyhefgole count derived from the Osmose survey. @sinc
demonstrated, however, that there are known inac@s such as counting pole in the Cedar Fort, dtah where
(continued...)
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2. Comcast Has Consistently And Repeatedly Disputed The USH The
2002/2003 Audit To Determine Unauthorized Attachments.

PacifiCorp relies heavily on the fact that Comcast did not undegakassive
survey at the outset of this proceeding or prior to the filindgpisfdction, in order to disprove the
results of the 2002/2003 Audit. Such an undertaking was not practicalsoneble at that time,
especially given the fact that PacifiCorp allotted attacbehg between 30 to 60 days from the
date of each invoice to make that determination. As a resulttafiitmmatum and PacifiCorp’s
rush for immediate payment, Comcast’s priority was to protecinterests against insatiable
PacifiCorp demands by initiating and prosecuting this proceedm@ddition, Comcast was in
the middle of a system-wide upgrade of its plant and, therefatenati have the man-power
necessary to undertake such a project.

Moreover, and as readily admitted throughout this proceeding, Conuesndt
have the original permitting records for many of the distri¢ctsssue in this case, that is,
assuming that those districts ever had paper permitting procedupegin with*>> Permitting
was decentralized until at least the late 1980and each district permitted pole attachments by
its own method, including orally. In particular, during the Hegrldomcast's JoAnne Nadalin
testified as follows:

[M]y understanding from our employees who worked in the field wittifi€orp
employees was that neither party was going to find recordarfarican Fork,

Layton, or Ogden because at the time those systems were haifiCBrp — Utah
Power & Light didn’t require pieces of paper for that. So lookorgpieces of

(...continued)

Comcast has no attachments and provides no senvidesever, Comcast believes that the pole couotiimation
from the Osmose survey would adequately serve “baseline” going forward in meaningful joint useaphing.
Comcast’'s argument focuses on PacifiCorp’s analykithat count compared to the records in the JTd the
resulting determination of whether Comcast polachitnents were authorized.

154 H. Tr., pp. 229-30.
155 H. Tr., pp. 324, 338-39.
1% H. Tr., p. 803.
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paper that neither party had required back in those days wasn’t tgolredp us
resolve this matter’’

Ms. Nadalin further testified that

[w]e knew that for American Fork, Ogden, and Layton, based on the cotmersa
our field personnel had with PacifiCorp field personnel, that documentadiad
been required in the years that were under — when that plant was beirfitf built.

Accordingly, historical permitting records are scant due tdohcally lax
permitting and record keeping procedut®s. This fact supports Comcast's position that,
although historical permitting records are not available, it dods nmean PacifiCorp’s
assessments of authorization are correct. In fact, at thenge®acifiCorp’s own witness
testified to the relaxed past permitting procedures. Ms. Fitz Gerafieteas follows:

JUDGE GOODWILL: When did you first hear that in Utah petimgt

procedures may have been less formal, more of the handshake thatheatd
about in this hearing as opposed to anything anticipated under tieenagis that
PacifiCorp had with attachers?

THE WITNESS: | believe my first recollection of that waken | began doing
field training in 1996 for the new JTU system and the new form and our
estimators were saying, so it's not acceptable for us toymstknow, sign off on

a map or sometimes they bring us in a napkin and they list, you khew, t
locations of the poles on a napkin and say | want to go here, you know.

157 H. Tr., p. 324.

158 H. Tr., pp. 338-39.

159 This was confirmed by the following exchange betwéacifiCorp’s Corey Fitz Gerald and Judge

Goodwill:

JUDGE GOODWILL : Does PacifiCorp currently have any physical espof the maps and
Exhibit A’s that Mr. Goldstein referred to in hisstimony as having been used to provide permit
approval in the ‘70s and ‘80s?

THE WITNESS: | know that there are some. To what extentwhdt areas they cover, I'm not
familiar. But | have seen Exhibit A’s informal &gment files and in archive files, so | know they
do exist.

In addition to providing further support for thact that permitting procedures were informal and
permitting records scarce, this passage raisesdditiamal question: If PacifiCorp had these resoid its
possession, and knew that it had them, why didtipnoduce these records during discovery in thisg@eding?
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Sometimes we drive out with them and just look at it and say, yelaloks like
there’s room. We can’t do that anymore. No, you can't do that anyffore.

PacifiCorp also refused to produce certain records to Comcasttlos dispute
which Comcast requested in order to verify the “unauthorized” atewchimnvoices®® In the
face of PacifiCorp’s refusal to produce such docuni&nemd the ever mounting millions of
dollars in penalties that continued to accumulate, Comcast made ¢timomleto request
assistance from the Commission rather than attempting to cattPetifiCorp’s invoices pole-
by-pole.

3. PacifiCorp Has Admitted To Mismanaging The Results Of The

2002/2003 Audit Both With Regard To “Unauthorized” Attachment
Penalties And Audit Costs.

In its Pre-Hearing Brief, PacifiCorp claims that it haslehtified 35,439
unauthorized Comcast attachments through its own comprehensiveedledad carefully
managed records®® That total is now over 44,000 However, these claims of careful
management are suspect, at best, given the testimony atahadghat PacifiCorp has charged
Comcast for “unauthorized” attachments in at least one are@\@lencast has no facilitié$,
and PacifiCorp’'s admissions that it has overcharged Comcast n&a5p,000 for

“unauthorized” attachments as well as for survey c88ts.

10 H. Tr., p. 900.

161 H. Tr., pp. 315-16, 334-36.
12 H. Tr., pp. 340-41.

183 pacifiCorp Pre-Hearing Brief, p. 2.
164 H. Tr., pp. 819-20.

15 H. Tr., pp. 71, 126.

16 H. Tr., pp. 649-55, 705, 855-56.
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a. PacifiCorp Has Admittedly Overcharged Comcast For
“Unauthorized” Attachments.

During the Hearing, Ms. Fitz Gerald testified that PacifiCorp chargeddast for
at least 2,916 attachments mistakefily. At a rate of $250 per attachment, PacifiCorp
mistakenly billed Comcast nearly $750,000 in penalties. This eromuats for a significant
amount of the penalties, nearly 7% of the total amount billed. Adth&acifiCorp admitted the
error and committed to fixing 12 this error illustrates that the “carefully managed” recafs
PacifiCorp cannot realistically serve as the basis for mtmgosition of over $11 million in
penalties and related charges.

b. PacifiCorp Admitted That It Needs To Recalculate Audit

Charges After Comcast Pointed Out That Previous
Calculations Yield Substantial PacifiCorp Over-Recovery.

In addition to overbilling Comcast for the number of attachments fi€ard
over-recovered for the audit/survey charges. Despite the facMihaCoppedge testified that
“PacifiCorp can’t recover any more money than th[e] audit spst[lt can’t invoice the

189 the evidence shows that

attachments or the licensees any more money that th[e]cnstlis],
PacifiCorp has done exactly that.
In his pre-filed testimony, Mr. Coppedge set forth a costutation that

calculated the per attachment charge for 75,999 attachM@nfhe total costs involved were

$860,040.77/* Mr. Coppedge’s numbers, reflected by Exhibit PC 2.5, yield a przhatent

167 Id.
188 Ms. Fitz Gerald’s assertion on page 650 of theridgaTranscript that she had not realized the per
pole versus per attachment distinction prior to kearing is puzzling given that she also testifieat PacifiCorp
recently changed its billing policies to per attaemt billings rather than per pole billings. H.,Tpp. 709-11, 791.

189 H. Tr., p. 997.
170 Exhibit PC 2.5, pp. 2-6.
171 |d.
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cost of slightly less than $11.32 per attachméntinstead, PacifiCorp charged attachers $13.25
per attachmenlt’®> That is an over-recovery of more than $1.50 per attachment and nearly
$150,000 just for this sample of attachments. Given that the 2002/2003 Auditmuas-state

audit of nearly 1.5 million poles, PacifiCorp could have profited in thkgons if Comcast had

not pointed out this mathematical discrepancy. PacifiCorp agreeddtrulate the audit costs
only after Comcast devoted substantial testimony and briefirtgetissue’* Again, PacifiCorp
waited until it was caught before appearing to consider the prpofets “carefully managed”
results.

4, The 2002/2003 Audit Located Poles That Were Not Counted During
The 1997/1999 Audit.

Finally, as discussed above, and prior to and during the Hearing, §tomca
introduced evidence showing that PacifiCorp “lost” thousands of poledain tdat were not
included as part of the 1997/1999 “baseline.”

V. THE $250 PENALTY IMPOSED BY PACIFICORP IS NOT FAIR, JUST AND

REASONABLE UNDER THE PROVISIONS OF UTAH CODE ANN. 8§ 54-4-13,
UTAH ADMIN. CODE R746-345-3, AND 47 U.S.C. § 224.

Having shown the multiple flaws in PacifiCorp’s core claim t@aimcast has
attached to 44,000 poles in just a few years, the patent unreasonalieResifiCorp’s $250

penalty is equally obvious.

172 Comcast Pre-Hearing Brief, pp. 61-63.

3 H. Tr., pp. 969, 997.
4 H. Tr., pp. 964-65.

UT_DOCS_A #1163635 v3 41



A. The $250 Penalty Is Not Fair And Reasonable As Mandated By Utahdfin.
Code R746-345-3 Or Any Other Standard Of Reasonableness And Iseljal
In 32 States.

PacifiCorp argues that a $250 penalty is necessary to detecaSt and other
attachers from taking a “free ride” on PacifiCorp’s pdi€sin other words, PacifiCorp argues
that the $250 penalty is necessary to deter Comcast from makingtteelwments to PacifiCorp
poles without first notifying PacifiCorp. The Federal Communiceti Commission (“FCC”)
and the United States Court of Appeals for the District of Colu@bieuit agree that the very
penalty that PacifiCorp is imposing is excessie The FCC ruling on this issue makes it the
law in the 32 states where the FCC has jurisdiction over pole attachment fatters.

PacifiCorp, however, has attempted to diminish the importance ofulimg by
stating that the charge “is not illegal in 32 states. H€en held unlawful by one regulator in
Washington, D.C*"® But this misstates the weight Bfile-Hi, which held that a $250 penalty
was “excessive” even though, in contrast to the present actiorpahalty actually appeared in
an executed contract between the parties. Although, the original opiniosswed by the Cable
Services Bureau, the full FCC affirmed the decisidrand, finally, the United States Circuit

Court of Appeals for the District of Columbia affirmed the decidf8n.

175 pacifiCorp Pre-Hearing Brief, pp. 19-20.

176 See, e.g.Comcast Hearing Exhibit 13; aridile Hi Cable Partners, L.P. v. Public Service Gu.
Colo., 17 F.C.C. Red 6268 (2002).

7 The FCC'’s authority over pole attachments is detifrom 47 U.S.C. § 224(c), which provides that
the FCC has jurisdiction over the rates, terms @ndlitions of pole attachments except where arviddal State
certifies that it regulates such matters. Utah Bidther states and the District of Columbia heweertified. See
States That Have Certified That They Regulate Rtabchments7 FCC Rcd. 1498 (1992). The remaining 32 states
are regulated by the FCC.

8 H.Tr., pp. 56-57.
179 Mile Hi Cable Partners, L.P. v. Public Service ® Cola, 17 F.C.C. Rcd 6268 (2002).
180 puyblic Service Co. of Colorado v. FC828 F.3d 675 (D.C. Cir. 2003).
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Mile-Hi, which flatly holds that a $250 penalty is illegal, governs pttiechment
law in 32 state$®® Ironically, PacifiCorp even citedile-Hi with approva) for the proposition
that the FCC *“has acknowledged that some unauthorized attachment ahawige be
reasonable®®? PacifiCorp, however, stops short of mentioning that the FCC also held that:

“[i]n determining a just and reasonable fee, we must balanceet to provide
an effective remedy with the need to encourage utilities not lay @didits of

unauthorized attachments. We believe that a fee equal to five tirmeannual
rent strikes the necessary balance under these circumstatices.”

At the Hearing, however, PacifiCorp attempted to bolstemifgosition of the
$250 penalty by arguing that it is consistent with unauthorized attathpenalties allowed in
other state$®® PacifiCorp specifically mentioned penalties allowed ifif@aia, Louisiana and
Oregon®

Oregon’s authorization of a $250 charge has been discussed extensithaky i
proceeding, as has the fact that its longevity is uncertain ledaissnow under attack at the
Oregon Court of Appeaf$® In addition, PacifiCorp argued that the $250 penalty it seeks to

defend also is reasonable when compared to a $10,000 penalty supposedlygealtimori

181 For a full discussion of thelile-Hi opinions,seeComcast Pre-Hearing Brief, pp. 28-33.

182 pacifiCorp Pre-Hearing Brief, p. 21.

183 Mile H Cable Partners, L.P. v. Public Service CbCmlo, 17 FCC Rcd 6268, | 9.

184 H.Tr., p.57.
185 |d

18 The Oregon regulations have been the subject wienous pieces of contested litigation—two at the

Oregon Public Utility CommissiorCentral Lincoln People’s Utility District v. VerimoNorthwest Ing UM 1087,
Petition for Removal of Attachments, (filed May 2Z003), andPortland General Elec. Co. v. Verizon Northwest
Inc., UM 1096 Petition for Relief, (filed July 15, 2003); anethwas brought before the United States Distriair€o
for the District of OregonVerizon Northwest v. Portland General Elec. Qoiv. No. 03-1286-MO (filed Sept. 17,
2003); and finally, one before the Oregon CourtAppeals:Qwest Corporation v. Public Utility Commission of
Oregon Petition for Review of Rules Pursuant to ORS 486(1), CA A123511, (filed Jan. 12, 2004). The lafs
these judicial proceedings is a direct challengrught by Qwest of the $250 unauthorized attachraedtsafety
penalties (and other penalty rules). PacifiCorpihgervened in support of the regulations.
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California’®’ PacifiCorp apparently spoke in error, because California’s tyeisahctually 20
times less than that, though still considerable at $800Equally important, the California
Public Utility Commission expressly held that the fee could ndnipmsed retroactivel}?® as
PacifiCorp seeks to do in the present case.

The Louisiana Public Service Commission (“LPSC”) authorized a $10,000 pe
occurrence penalty for infractions of a 1999 LPSC order. Whilettier specified that pole
attachers must secure permits before attaching to poles,wasrno discussion in the order or
any detailed consideration by that commission in the course bfptbaeeding, regarding
appropriate amounts for unauthorized attachment penalties. It simaglynever an issue the
Louisiana commission addressed. The focus in that proceeding,nirdbr@most, was rental
rates+>°

PacifiCorp did, however, neglect to raise a recent order fromN&we York
Public Service Commission. That proceeding did consider—in great¢tta amount of, and
procedures for, assessing unauthorized attached penalties. Indetid, @idities in the New
York proceeding had urged the New York Public Service Commission to #u®gDregon
Public Utility Commission’s regulationsn toto, including the $250 unauthorized attachment
penalty. The New York Public Service Commission flatly rejected thati@osihd held that:

In order to provide a common baseline for all future pole auditsple Owners
and Attachers shall either stipulate as to what attachmeatsrathe poles or

conduct an audit to determine what attachments are on the phdlestonpleted
within three years of the date this policy statement is adopted.

187 H.Tr., p.57.

18 gee Order Instituting Rulemaking on the Commissidbivn Motion into Competition for Local

Exchange Servig000 Cal. PUC LEXIS 228, *49 (2000).
189 |d. at *49-*50. See alsd. Tr., p. 608.
199 See General Ordefl999 La. PUC LEXIS 13 (March 12, 1999).
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Owners and Attachers may choose to simply agree that theantwecords will
be the baseline. Parties are encouraged to compare curcendsrebefore
choosing whether to stipulate or to conduct audits. If a joint auddnducted it
will be done at each parties own expense. After the stipulatioaudit is
completed, unlicensed attachments found will result in a rate ¢f thmes the
pole rental per attachment back to the date of the stipulation or&udit.

As Comcast has argued extensively throughout this case, an-agmebtaseline
pole count isexactlywhat this case demant&. Additionally, other jurisdictions, such as New
York, have followed the FCC’s lead in determining that back fentseveral years, not the
equivalent of back rent for 53 yedf§jis an appropriate penalty when attachmentpareento
be unauthorized.

Comcast does not dismiss outright the notion that some reasonableouizadth
attachment charge could be appropriate. Rather, Comcast argugsathatpenalty” is to be
imposed, it should not exceed five years’ back rent, which is $23.25 undrrrthet rental rate
of $4.65 per pole per year. Any “penalty” should be basedoma fideloss to PacifiCorp for
actual unpaid rent and should be applied prospectively only.

B. The $250 Penalty Is Not Contract-Based.

PacifiCorp has attempted throughout this proceeding to justify the $250 penalty as
contract-based. PacifiCorp’s theory contains two critical $lawrirst, neither Comcast nor its
predecessors ever executed a contract with PacifiCorp providing 250 unauthorized
attachment charge. Second, the contract most recently ot b&®veen the parties, which was

unilaterally terminated by PacifiCorp in 208, expressly allowed for a penalty in the amount

1 H. Tr., pp. 611-612. A true and correct copytaf New York Public Service Commission’s Order is

attached hereto as Exhibit E.

192 Comcast, moreover, has expressed its willingress so.

193 pacifiCorp’s penalty is the equivalent of morentt&8 years back rent at the current rental rate of
$4.65 per pole per year. Comcast Pre-Hearing Brie35.

194 H. Tr., pp. 685, 689.
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of $60.00per pole.!®® PacifiCorp attempts to rely on the agreement that it texred in 2001
creates a number of very real problems, not the least of whibhtishere is no agreement at all
to rely on'®°

1. The 1999 Agreement Did Not Have A Provision Allowing A $250
Unauthorized Attachment Charge.

AT&T, Comcast’s predecessor, and PacifiCorp entered into a @olgact
Agreement on December 20, 1999 (“1999 Agreemént’)Section 3.2 of the 1999 Agreement
provides as follows:

Should Licensee attach Equipment to Licensor’s poles without obtainiog pr
authorization from Licensor in accordance with the terms of this
Agreement...Licensor may, as an additional remedy and without watsinight

to remove such unauthorized Equipment from its poles, assess Licamsee
unauthorized attachment charge in the amount of $60.00 per pole per ykar unti
said unauthorized Equipment has been removed from Licensor’'s polagilor
such time that Licensee obtains proper authorization for attachfient.

This provision expressly provides for a $60 penalty. PacifiCorgesnating to
impose a fee more than four times greater than this, argbat the penalty is retroactive at
PacifiCorp’s discretion and can be applied for whatever number of jtedeems appropriate,
however arbitrary. PacifiCorp argues that the agreement lgegugoports such a determination

and was negotiated by two sophisticated parties over the courseeodlsyears. Thus, it argues

that the 1999 Agreement should be enforced as wiitfefihe contract, however, does not apply

19 seeComcast Exhibit 11.

1% H. Tr., pp. 685, 689.

197 H. Tr., pp. 46, 684-85.

1% seeComcast Exhibit 11.

199 H. Tr., pp. 46, 698-700, 849-52.
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retroactively by its express terms, and settled Utah law gieevihat ambiguous contract terms
are construed against the drafter—PacifiC3fp.

Given the relative bargaining power of the partféghe penalty contained in the
terminated agreement should not be applied. It is well setthethkst contracts of adhesié,
such as the 1999 Agreement, should be strictly construed againstftee?8taSince the 1999
Agreement was not actually negotiated, as testified to by Mxs.Gerald, and was simply
enforced by PacifiCorp’s monopoly power over the pole plant, it must dreetba contract of
adhesion and treated accordingly. The terms of the 1999 Agreement shetridtlyeconstrued
against PacifiCorp and in favor of Comc#¥t.

Both the $60 penalty as well as the $250 penalty are unfair andsonable
under prevailing law, particularly given the circumstances surragrttlie “negotiation” of § 3.2
of the 1999 Agreement. During the Hearing, PacifiCorp admitted onrousieccasions that
although the terms of the 1999 Agreement were supposedly “negotifieedpim and substance
of the contract were almost identical to PacifiCorp’s standard form caffttac

Specifically, PacifiCorp argued during opening statements iga$60 per pole

per year penalty was negotiated between the parties prior t@xtheution of the 1999

20 gee, e.g., Parks Enterprises, Inc. v. New CentesltR Inc, 652 P.2d 918, 920 (Utah 1982) (“It is
also settled law that a contract will be constragginst its drafter.”). See also Zions First National Bank v.
National American Title Ins. Co749 P.2d 651 (Utah 198&}offman v. Life Ins. Co. of North Amerjo869 P.2d
410 (Utah 1983)Cherry v. Utah State Universijt966 P.2d 866 (Utah Ct. App. 1998).

201 geeComcast Pre-Hearing Brief, pp. 35-36.

202 The term “contract of adhesion” is defined as éatcact entered without any meaningful negotiation

by a party with inferior bargaining power.” Willem on Contracts, § 32:12 (4th Ed.).

23 gSee, e.g., Bull HN Information Systems, Inc. vsemit229 F.3d 321, 331 (1st Cir. 2000) (“contracts
of adhesion are construed strictly against thetelraind the risks of ambiguity fall on the drafjerSee also Parks
Enterprises, Incv. New Century Realty, In652 P.2d 918, 920 (Utah 1982) (“It is also sdtilw that a contract
will be construed against its drafter”).

204 Id

205 H, Tr., pp. 49, 698-700, 849-52, 911-12.
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Agreement® Moments later, however, PacifiCorp acknowledged that the “1999 agméeras
essentially the old mid-nineties agreement that PacifiCorp h#d all its communications
entities.”®” Additionally, Ms. Fitz Gerald testified as follows:
JUDGE GOODWILL: But it seems to me at least that tttea agreements that
came out of that negotiation process were the ‘96 and ‘99 agreenvent
virtually identical. | don't believe I've seen a copy of the t@éplate but | can
only assume that they were very close to the terms in thgildee. Can you

point me to any provisions specifically in the final agreentleat were changed
as a result of negotiation between the parties?

THE WITNESS: | don't believe that for — that for the most phét the actual
operations, the permitting, the rentals, unauthorized attachment civaggeseral
in all of the contracts that | negotiated, there were no significhanges to any of
those provisioné®

The 1999 Agreement could not have been effectively negotiated between tw
equally powerful parties if the signed agreement amounted tortitite than PacifiCorp’s form
contract. This admission was compounded when Ms. Fitz Geraldegdtilat she recalled
having specific discussions with AT&T representative Robert dmafegarding Section 3.2. of
the 1999 Agreement. However, she also testified that even thoughrdfton objected to the
amount of the charge and suggested that a smaller charge rp@a$60 figure, PacifiCorp
ultimately insisted on the $60 penafty.

PacifiCorp’s so-called “negotiations” with communications compame&se
conspicuously short on give and take. The terms of the agreemawtsdemstical, or nearly
identical, to those contained in PacifiCorp’s form contract. Theg wet negotiated and should

not serve as the basis for PacifiCorp’s fees. Furthermomfi®ap’'s own expert, Tom

208 H. Tr., p. 46.

27 H. Tr., p. 49.

28 Y. Tr., pp. 911-912.

209 H, Tr., pp. 698-700, 849-52.
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Jackson, admitted during cross-examination that for a penaltyttetme applied it must be
negotiated.
THE WITNESS: | think the reasonableness of fees are ap issbe negotiated

between the parties, and whatever the parties reach in an agteeraeontract
should be the fees that should be charged

Q. If it's negotiated in the contract, then it's reasonable to apply it?
A.  That's the reason you negotiate contracts, ye§'%ir.

The converse is also true; if a term is not negotiatedn dlsei present case, it
should not be applied.

2. PacifiCorp Unilaterally Terminated The 1999 Agreement.

At least as critical as the fact that the penalty wais negotiated and that the
language of the 1999 Agreement does not support the existence of a $RE@otined
attachment penalty, is the fact that PacifiCorp canceled the 1§88erent outright. The
bottom line is that the parties currently do not have a corftractPacifiCorp claimed it
terminated the contract because it wanted updated terms and conitisush contracts:
Whether, in fact, this is the case, what is clear is theifiEarp is demanding that Comcast
adhere to a contract that it does not expect to be bound. In &adiCBrp imposed additional
permitting fees, inspection fees and audit fees on Comcast taéet999 Agreement was
terminated without any negotiations with Comcast. PacifiCtarky did not feel bound by the

1999 Agreement it unilaterally terminated.

20 H. Tr., pp. 1025-26.
21 H. Tr., pp. 685, 689.
22 Y. Tr., p. 845.
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C. Prohibiting The Unreasonable Penalty Would Not Amount To Retroadve
Ratemaking.

In its Pre-Hearing Brief, PacifiCorp presented the novel arguntkat a
prohibition on the $250 penalty would amount to illegal retroactive rateigakin so doing,
PacifiCorp relies on its assertions (1) that the 1999 Agreemenfiled with the Commission,
(2) that it was approved by the Commission and incorporated expmassiyie Electric Service
Schedule No. 4 (“Tariff 4”), and (3) that the contract is stileffect. One obvious irony of
PacifiCorp’s position is that it is PacifiCorp that is tryitagchange its tariffs retroactively—not
Comcast. PacifiCorp is attempting to make its tariff broather more encompassing in order to
defend its penalty. This argument does not withstand scrutiny.

There is no evidence that the Commission ever saw, considered, eritgav
imprimatur to the unauthorized pole attachment fee that Pacifidairps is part of its tariff. In
fact, if the Commission were to accept PacifiCorp’s positiohtti@pole attachment fee is part
of Tariff 4, the Commission would then be engaged in retroactieenedting because it would
be retroactively broadening Tariff 4 to include terms and camdtithat have not previously
been part of the Tariff. In addition to this blatant initial ypthere are four other glaring
problems with this argument. First, the Commission has no recorBacifiCorp ever
submitting, or of the Commission approvingny form agreement in connection with
PacifiCorp’s Tariff 4 submissions, let alone the 1999 Agreem®8atond, such a contract would
not constitute a term of Tariff 4 even if it was filed witte Commission. Third, PacifiCorp
unilaterally terminated the 1999 Agreement which it now seeks tdaupeotect its actions.

Fourth, the $250 penalty was not specified in the 1999 Agreement.
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1. The Commission Has No Record Of PacifiCorp Ever Filing A Fon
Contract In Connection With Its Tariff 4 Submissions.

The filings produced by PacifiCorp as Exhibit G to its Pre-hgaBrief all
contain the following language: “A copy of the Company’s currégwidard Joint Facilities
Agreement is on file with the Public Service Commission.”

However, despite this clear language indicating PacifiCogspansibility to file
a form contract with the Commission, a simple review of the dsdketvhich PacifiCorp cites
reveals that PacifiCorp has never filed any form contradt thik Commission as referenced in
the Tariff 4 filings?** Not one of these dockets contains a form agreement filed by PacifiCorp.

2. Even If PacifiCorp Had Filed A Form Contract With The

Commission, The Terms Of That Form Contract Are Not
Incorporated Into The Tariff.

The language in Tariff 4 merely states that a form contimain file. As
indicated, Tariff 4 does not, as PacifiCorp suggests, incorporaterthe aind conditions of the
contract into the Tariff®> While the Tariff requires a copy of the utility's “genefafrm”
contract or agreement be provided to the Commission, the Tariffs daatetthat this “general
form” is incorporated by reference into every joint use contriidhe form contract was part of
Tariff 4 there would be no incentive for utilities to engage in nagoti or bargaining over the
terms of such agreements. This result would eviscerate rihetuse of the administrative
scheme, which expressly contemplates specific pole attachngeeénaents benegotiated

between the pole owner and attachers.

23 pacifiCorp Pre-Hearing Brief, Exhibit G, pp. 2,64.8.
214 seeDocket Nos. 01-035-01, 99-035-10, and 97-035-01.
25 pacifiCorp Pre-Hearing Brief Exhibit G, pp. 2,64 8.
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Moreover, it is impossible to incorporate the terms of a gefenal agreement
into the Tariff 4 because of the other provisions of that T&fiff.Each Tariff produced by
PacifiCorp states that the “terms, conditions, and liabilitieséovice under this Schedule shall
be those specified in the Joint Facilities Agreement betwee@odmpany and the Customer™—
not the terms, conditions and liabilities found in the “general forméergent filed with the
Commission. Thus, even if PacifiCorp had filed a form agreemehttiae Commission, which
it did not, its terms and conditions do not govern the relationship of ttiegpaFurthermore,
there is no language in these Tariffs stating that the 1999 Agrgemias specifically
incorporated thereif,” Rather, the Tariffs indicate that the tariffs on filehatihe Commission
are considered part of the agreements that PacifiCorp has tatihexs—not the other way
around?*® PacifiCorp has it completely backwards.

The Tariffs on file with the Commission are silent on the isfusn unauthorized
pole attachment charge. There is nothing in these Tariffsrirgfeto such a fee. As stated
above, PacifiCorp’s argument is that because the 1999 Agreemespea@fcally incorporated
into the Tariffs—which it was not—and because a $60 unauthorized pmtbraent charge was

included in the 1999 Agreement, somehow the $250 unauthorized pole attachmemt charg

218 At least two of these Tariffs were filed prior lee execution of the 1999 Agreement. It obviously

would be impossible for those previously filed Tiarto incorporate the terms and conditions of atact that had
not yet been negotiated or executed.

27 Utah Admin. Code R746-345-2(C), states that whentiity uses a contract or agreement to

implement the tariff, that contract or agreemensihe “directly referenced in the tariff.” As memted above, the
1999 Agreement is not “directly referenced” in thdffs attached as Exhibit G to PacifiCorp’s Preafdng Brief.

28 «gervice under this Schedule will be in accordandth the terms of the Joint Facilities Agreement

between the Company and the Customer. The EleSeivice Regulations of the Company on file withd an
approved by the Public Service Commission of treeSof Utah, including future applicable amendmewii be
considered as forming a part of and incorporateshid Agreement.” PacifiCorp Pre-hearing Briefhibit G, pp.
2, 4, 6, 8. (emphasis added).
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became part and parcel of Tariff 4 and, therefore, constitutediGtapis pole attachment
“rates.” This argument has no merit.

3. PacifiCorp Cannot Rely On The Terms Of The Contract That It
Unilaterally Canceled.

In 2002, PacifiCorp exercised its right to terminate the 1999 Agreeapon 365
days’ notice. However, PacifiCorp now is improperly attemptmdpreathe new life into the
agreement that it did away with three years ago. PacifiCorpat both terminate the contract
and then demand that Comcast honor its provisions, as interpreteactiyCorp, regardless of
that termination. Once a contract is terminated, it no longesiges rights or remedies to any
party, least of all the party which caused its termingtidn.Application of this principle,
combined with the equitable consideratiéffsjemands that the Commission reject PacifiCorp’s
post-hocattempt to defend its current position with the terms of apeagent it unilaterally
terminated years ago.

4. The Penalty PacifiCorp Seeks To Impose Has Never Been St
Any Contract Between The Parties.

PacifiCorp’s retroactive ratemaking argument also reliegsoassertion that the
$250 penalty it seeks to collect was stated in the 1999 Agreeriig. assertion is not true.

The 1999 Agreement plainly provides for a $60 penalty. PacifiCotEmpts to justify the

29 See, e.g., Genter v. Conglomerate Mining ®&d.,P. 362, 365 (Utah 1901) (a party “cannot be
allowed to avail himself of the benefits of a cawty and still repudiate its obligation'enn Star Mining Co. v.
Lyman 231 P. 107,112 (Utah 1924) (“it is not so cleasée, in case a contract is terminated and ehdeda party
retains the right to enforce its provisions, or afithem, unless the right to do so is preservatiéncontract”).

220 Equity considerations prevent a party from compiaj of the effects of its own actionSee, e.g.,

Battistone v. American Land & Development G®7 P.2d 837, 839 (Utah 1980) (“equity generallll not assist
one in extricating himself from circumstances whiighhas created”).
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penalty by explaining that it has discovered a way to extraptiete$250 penalty from a
provision that provides for a $60 penalty must be rejected ouffight.

V. THIS DISPUTE IS JUST ONE DIMENSION TO PACIFICORP'S E FFORT TO
TURN ITS POLES INTO A MONOPOLY PROFIT CENTER.

As evidenced by the record in this proceeding, and the recent &firggher
dockets at the Commissidff, effective joint use management is critical to the provision of
important state-of-the-art communications and utility servicegtat consumers. PacifiCorp
has derailed joint use in Utah by sacrificing the opportunity gineer and implement effective
joint use management practices for money-making schemes under the bl&n&st adcovery.”

In so doing, PacifiCorp has abandoned its critical role as the owdeadministrator of the
essential pole resource that is critical to providing thesecsstvi This proceeding provides a
text book example of howot to conduct and charge for a pole audit. Comcast is hopeful that
the Commission will draw on the considerable factual recordndded here and the
considerable body of pole-attachment precedent addressingrsiinilat identical issues, to
begin to repair PacifiCorp’s relationship with Comcast.

PacifiCorp was forced at the Hearing to acknowledge that poioits for profit
scheme had to be modified including that the charges must be assesspdr-pole basis rather
than on a per-attachment basis and over charges on survey costsemmaéinded and the

admission that “leased” pole may not have been counted in the bamgdihe While a step in

2L Even if the Commission were to assume that somehipenalty is an element of the Tariff 4 rate,

which it clearly is not, there are specific requients in Utah Admin. Code R746-345-4 requiringpb& owner to
first notify the communications carriers before lgpyy for a change in a pole rate element. Thes matner must
also file a petition with the Commission indicatingat it has provided such notification and whethiee

communications company objects to the tariff amegwhn PacifiCorp did not fulfill any of these regpments in
attempting to incorporate its penalty structure itite Tariff.

222 Y, Tr., p. 6.See alspDocket 04-035-42 and Docket 04-999-03.
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the right direction, obviously these corrections are only the begnioinvorkable joint use
practices between the parties.

A. Absent Clear Commission Action PacifiCorp Still Intends To Impose
Penalties For Alleged Safety And Clearance Issues

PacifiCorp reaffirmed its position at the Hearing that, at esguint, it may
impose penalties or charges on attachers for violations of thenaElectrical Safety Code
(“NESC").?®# As set forth in the unchallenged testimony of Comcast expekayiHarrelson,
imposing fines for NESC violations would be counterproductive, at best, aualdl wevitably
lead to disputes. PacifiCorp offered no credible testimony to tbimitfact and declined to
cross-examine Mr. Harrelson on safety issues. The Commib&efore, should enter an order
prohibiting PacifiCorp from imposing a fine for alleged safety violations.

B. PacifiCorp Has Established Unreasonable Permitting, Applicabn And
Inspection Fees.

Despite claiming that Comcast and PacifiCorp have continued tatepender
the terms of the 1999 Agreeméfit,PacifiCorp has implemented six levels of inspections and
associated fees as well as application fees, that were ptade at the time the contract was
terminated® Comcast has had no choice but to pay these exorbitant amounts, thaphave
rational relationship to PacifiCorp’s costs, even though there montractual or other support
for them. PacifiCorp continues to implement these fee changesllaas “policy” changes, to
such items as permitting requirements without notifying the @smemployees that are

expected to implement those chan®fés.

23 H. Tr., p. 803.

224 H. Tr., p. 50.

25 H.Tr., pp. 192-93, 909-10, 1052-53ee alsdnitial Testimony of M. Pollack, pp. 8-12.
26 Y, Tr., pp. 197-98.
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VI. CONCLUSION.

In addressing these and other problems, the Commission must kepdimot
only the specific issues on trial in this proceeding and in refa@ceedings but the context in
which they occurred. Despite PacifiCorp’s claims that it haccentralize its permitting
processes because of the large-scale Utah build out, PacifiCgrplidrdo longafter the new
build stopped. In addition, the $250 penalty, audit-cost invoicing and thay Steftation of
administrative fees occurred simultaneously with PacifiCorp’ssaecto raise pole-attachment
rents from less than $5.00 per pole to nearly $30.0Ggemhment. This is the context from
which this dispute emerged and which should be considered in resolving this*Matter.

While perhaps no single PacifiCorp witness presented the faceheof
monopolist—rapacious or otherwise—the basic fact remains thdt@api single-handedly has
derailed joint use in Utah and it is up to the Commission to puick ba track. Granting the
relief Comcast has requested will be a giant step in that direction.

For the reasons set forth herein, and consistent with Comcastisefefpr
Agency Action and its other submissions in this proceeding, Comagséstethe following
relief:

(2) An immediate refund of the entire amount of the approximately $5.4
million that Comcast has paid to PacifiCorp in connection with the 2003 Audit, plus interes

(2) An order denying and declaring invalid PacifiCorp’s claimat Comcast
has made “unauthorized attachments” to PacifiCorp poles;

3) An order declaring the unauthorized attachment penalty amount of $250

per attachment is unjust, unreasonable and unlawful,

227 For a more detailed discussion of PacifiCorp’s riomer use of essential facilitieseeComcast Pre-

Hearing Brief, pp. 16-19.
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(4) An order declaring that the maximum unauthorized pole attachment
penalty that PacifiCorp shall be permitted to charge for fuaudgts shall not exceed five years’
back rent per pole;

(5) An order directing the parties to establish a baseline nuofhgoles to
which Comcast is presently attached that shall be used fputpeses of future billings and any
future inventories or audits of attachments to PacifiCorp poles;

(6) An order declaring the imposition or attempted imposition ofsfioe
penalties for purported “safety” violations on PacifiCorp poles wouldifjast, unreasonable
and unlawful;

(7) An Order declaring PacifiCorp’s permitting and inspecti@s fare unjust,
unreasonable and unlawful;

(8) An order directing the parties to negotiate in good faittust and
reasonable plan, including a fair, just, and reasonable allocatiasbéred other responsibility,
for addressindpona fidesafety issues that exist on PacifiCorp poles using the pris@pleforth
in the National Electrical Safety Code;

(9) An order directing the parties to negotiate a just, fairraadonable pole
attachment agreement; and

(10) An order granting such other relief as is just, reasonable and proper.

DATED: October 8, 2004.

ComcAST CABLE COMMUNICATIONS , LLC
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Jerold G. Oldroyd, Esq.

Angela W. Adams, Esq.

BALLARD SPAHR ANDREWS & INGERSOLL, LLP
One Utah Center, Suite 600

201 South Main Street

Salt Lake City, Utah 84111-2221

Michael D. Woods, Esq.

CoMCAST CABLE COMMUNICATIONS , LLC
183 Inverness Drive West, Suite 200
Englewood, Colorado 80112

J. Davidson Thomas, Esq.
Genevieve D. Sapir, Esq.

COLE, RAYWID & BRAVERMAN, LLP
1919 Pennsylvania Ave., N.W.
Second Floor

Washington, D.C. 20006
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CERTIFICATE OF SERVICE

| hereby certify that on the 8th day of October, 2004, an oridgimal(5) true and

correct copies, and an electronic copy of the foregBi®$T-HEARING BRIEF were hand-

delivered to:

Ms. Julie Orchard

Commission Secretary

Public Service Commission of Utah
Heber M. Wells Building, Fourth Floor
160 East 300 South

Salt Lake City, Utah 84114
Imathie@utah.gov

and a true and correct copy mailed, postage prepaid thereon, to:
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Gerit Hull

PacifiCorp

825 N.E. Multnomah, Suite 1700
Portland, Oregon 97232

Charles A. Zdebski

Alison Rule

Troutman Sanders, LLP

401 9" Street, NW, Suite 1000
Washington, DC 20004

Gary G. Sackett, Esq.

Jones Waldo Holbrook & McDonough
170 South Main Street, Suite 1500
Salt Lake City, Utah 84101

Michael L. Ginsberg, Esq.

Patricia E. Schmid, Esq.

Heber M. Wells Building, Fifth Floor
160 East 300 South

Salt Lake City, Utah 84114
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