POWER PURCHASE AGREEMENT
BETWEEN
DESERT POWER, L.P.
AND

PACIFICORP

THIS AGREEMENT, entered into this day of 2004, is
between Desert Power, L.P. (“Seller”) and PacifiCorp (collectively;Rlagties”).

RECITALS

Seller has an existing facility and intends to construct, owrratgpand maintain
a facility for the generation of electric power located in, Tedgbunty, Utah with a
Nameplate Capacity Rating of approximately 125,000 kilowatts ()kwith an
estimated output of approximately 95,000 kW (“Facility”); and

Seller intends to operate the Facility as a “qualifyinglifg¢ as such term is
defined in Section 3.2.6 below.

Seller shall deliver the Net Output to PacifiCorp as schedanéeddispatched by
PacifiCorp, which amount of energy PacifiCorp will include inrésource planning;
and

Seller shall sell and PacifiCorp shall purchase the Net Ofrputthe Facility in
accordance with the terms and conditions of this Agreement.

NOW, THEREFORE, the Parties mutually agree as follows:

SECTION 1: DEFINITIONS

When used in this Agreement, the following terms shall have thewiob
meanings:

1.1 “As-built Supplement” shall be a supplement to Exhibit A, provided by
Seller following completion of construction of the Facility, ddsiag the Facility as
actually built.

1.2 “Billing Period” means each calendar month of a year.



1.3  “Commercial Operation Date” means the date that theitifasideemed
to be fully operational and reliable, which shall require thabfalhe following events
have occurred:

1.3.1 PacifiCorp has received from Seller a certificate feohicensed
Professional Engineer stating that the Facility is ableeteeate electric power
reliably in amounts required by this Agreement and that as builEabiéty is
substantially in conformance with the design;

1.3.2 Start-Up Testing of the expanded Facility has been comjteted
accordance with Section 1.32;

1.3.3 After PacifiCorp has received notice of completion of the upgrade
Start-Up Testing, PacifiCorp has been provided a certificdtireased to
PacifiCorp from a Licensed Professional Engineer stating tisatg the fuel
type and composition specified in this Agreement, the Facilitypagated for
testing purposes under this Agreement uninterrupted for a periodeef ¢By
consecutive sixteen (16) hour days at a rate of at least 81,000 kW upase
any sixty (60) minute period for the entire testing period. Thaliamust
provide three (3) working days’ written notice to PacifiCorp ptmthe start
of the initial testing period. If the operation of the Facility is interruptechgur
this initial testing period or any subsequent testing period, thiity-ahall
start a new consecutive three (3) day testing period and proviideCBaT
forty-eight (48) hours written notice prior to the start of such testing period;

1.3.4 PacifiCorp has received from Seller a certificate askeldeso
PacifiCorp from a Licensed Professional Engineer stating ifaccordance
with the Generation Interconnection Agreement, any additional sshuir
interconnection facilities attributable to the expansion have beernructest,
all required interconnection tests have been completed, and thayHaci
physically interconnected with PacifiCorp’s electric system; and

1.3.5 PacifiCorp has received, if requested by PacifiCorp inngrat
least thirty (30) days before the Commercial Operation Debgjes of any or
all requested Required Facility Documents.

1.4 “Commission” means the Public Service Commission of Utah.

15 “Contract Price” means the applicable price for capacignergy, or both
capacity and energy, stated in Section 5.1.

1.6  “Contract Year” means a twelve (12) month period commencing at hour
ending (*HE”) 0100 Pacific Prevailing Time (“PPT”) on January rid aending
HE2400 PPT on December 31 of the same calendar year, excdpetfiegt Contract
Year shall commence at HEO100 PPT of the Commercial Operasita iDother than



January 1, and end at HE2400 PPT on December 31 of the calendar yaahinhe
Commercial Operation Date occurred.

1.7  “Credit Requirements” means both the Project Development $ecurit
pursuant to Section 8.1 and the Default Security pursuant to Sectimqg8id to be
posted by Seller in accordance with those provisions.

1.8 “Delay Damages” shall be those damages payable to Papifdter to
Seller's failure to meet the Scheduled Commercial Operatide, @& specified in
Sections 2.4 and 8.1.

1.9 “Dispatch” means a day-ahead pre-schedule of desired operatatg le
with the PacifiCorp right to make adjustments to the schedule dthmmglay of
delivery (subject to agreed upon Facility limitations and the availabilityedj.f

1.10 “Event of Default” shall have the meaning set forth in Section 11.

1.11 “Facility” means Seller's generation facility as démt in Exhibit A of
this Agreement.

1.12 “Generation Interconnection Agreement” means the generation
interconnection agreement that has been entered into separatgbemebeller and
PacifiCorp’s transmission department providing for the constructioropetion of the
interconnection facilities at the Point of Delivery, as sucteegent may be amended
from time to time.

1.13 *“Hourly Market Price” means the applicable Index PriceHferspecified
time period (on-peak or off-peak) in a specified day multipliedhgyHourly Shaping
Factor.

1.14 *“Hourly Shaping Factor” means the Hourly Shaping Factors atilize
PacifiCorp for transactions at Palo Verde, as set forth imb#xG for each hour. By
notice given to Seller at least sixty (60) days before #ggnming of another Contract
Year, PacifiCorp may adjust the Hourly Shaping Factors @t in Exhibit G in a
commercially reasonable manner, with such adjustment to be irt dffang the next
Contract Year; provided, the summation of the Hourly Shaping Faiciotbe on-peak
sixteen (16) hour period, divided by sixteen (16), shall equal one (1), asdrtireation
of the Hourly Shaping Factors for the eight (8) hour off-peak tw@od, divided by
eight (8), shall equal one (1), and the summation of the Hourly Sh&pictgrs for a
twenty-four (24) hour period, divided by twenty-four (24), shall equal one @)ch
adjustment shall be subject to Seller's consent, which Sdil@t sot unreasonably
withhold, condition or delay.

1.15 “Index Price” means for Monday through Saturday, the Dow JBhes
Palo Verde Firm On-Peak Price and the Dow JdMd®alo Verde Firm Off-Peak Price.
For Sunday and NERC holidays, Dow Jofi84alo Verde 24-Hour Index Price, unless



Dow Jone& shall publish a Firm On-Peak and Firm Off-Peak Price for sugh fia
Palo Verde, in which event such indices shall be utilized for dagh with adjustments
for appropriate Hourly Shaping Factors. Dow JoH&sPalo Verde daily indexes are
calculated seven (7) days a week, including NERC holidays. Btwe Jones™ Palo
Verde index or any replacement of that index ceases to beslpedblduring the Term,
PacifiCorp shall select as a replacement a substantiallyaeni index that, after any
appropriate or necessary adjustments, provides the most reasonattiritsufor the
index in question. PacifiCorp’s selection shall be subject to rSelbensent, which
Seller shall not unreasonably withhold, condition or delay.

1.16 “Letter of Credit” means an irrevocable standby lettereditin a form
reasonably acceptable to PacifiCorp, naming PacifiCorp as thegquditiled to demand
payment and present draw requests thereunder, which letter(s) of credit:

(2) is issued by a U.S. commercial bank or a foreign bank witlsaldganch,
with such bank having a net worth of at least $1,000,000,000 and a credit rating
on its senior unsecured debt of:

€)) “A2” or higher from Moody’s; or

(b) “A” or higher from Standard & Poor’s unless otherwise approved
by PacifiCorp;

(2) on the terms provided in the letter(s) of credit, permit#iRacp to draw
up to the face amount thereof for the purpose of paying any andnalings
owing by Seller hereunder.

3) if a Letter of Credit is issued by a foreign bank with a U.S. branciitger
PacifiCorp to draw upon the U.S. branch;

4) permits PacifiCorp to draw the entire amount available thereuinsiech
Letter of Credit is not renewed or replaced at least thg@y (days prior to its
stated expiration date;

(5) permits PacifiCorp to draw the entire amount available thereuinsiech
Letter(s) of Credit are not increased, replaced or replenisise@nd when
provided herein; and

(6) shall remain in effect for at least sixty (60) days after the eticeaferm.

1.17 “Licensed Professional Engineer’ means a person proposed hyaSdlle
acceptable to PacifiCorp in its reasonable judgment who isiskece to practice
engineering in the State of Utah, who has training and experiantde engineering
discipline(s) relevant to the matters with respect to which pacon is called to provide
a certification, evaluation and/or opinion, who has no economic relationshggiation,
or nexus with either PacifiCorp or with the Seller, and who is nepeesentative of a
consulting engineer, contractor, designer or other individual involvdteiddvelopment
of the Facility, or any PacifiCorp Facility, or of a manufaetuor supplier of any
equipment installed in the Facility, or any PacifiCorp Facilit Such Licensed
Professional Engineer shall be licensed in an appropriateesmngig discipline for the
required certification being made. The engagement and paymeat ldatensed



Professional Engineer solely to provide the certifications, evahstand opinions
required by this Agreement shall not constitute a prohibited econagtationship,
association or nexus with the Seller, so long as such engineerohather economic
relationship, association or nexus with the Seller. PacifiCapjgoval shall not be
unreasonably withheld. If no Utah Licensed Engineer meets thiggedac then the
parties may mutually agree to a Licensed Engineer nevesthelatually acceptable to
them or, failing that, to a Licensed Engineer knowledgeable inetipgirements of the
Western Electric Coordinating Council “WECC”).

1.18 “Material Adverse Change” shall mean, with respect tcS#iker, if the
Seller, in the reasonable opinion of PacifiCorp, has experiencedtexiahadverse
change in ability to fulfill its obligations under this Agrearhancluding, but not limited
to, any such change that results in its inability to satlsfyCredit Requirements, unless
either Seller’s senior unsecured debt or corporate credigrahall have a Standard &
Poor’s rating of BBB- or better, so long as BBB- is deemed tonestment grade, in
which event a material adverse change means a failure to maintaedit rating of
BBB- or better.

With respect to PacifiCorp, “Material Adverse Change” means that PacifiCorp’s
senior unsecured debt rating (or in the event PacifiCorp has no such senior
unsecured debt rating issued by Standard & Poor’s, then its corporate credit
rating) falls below a Standard & Poor’s rating of BBB-, so long as Standard &

Poor’s deems BBB- to be investment grade.

1.19 “Nameplate Capacity Rating” means the nameplated basewadtgaf
the Facility, expressed in kW, when operated consistent with theufacdurers’
recommended power factor and operating parameters, as set forth in Exhibit A.

1.20 *“Net Dependable Capacity” means the baseload capacity #athgy
can sustain over a specified period at an ambient temperature of 5%ixtyFpercent
(60%) Relative Humidity, modified for seasonal limitations ardlced by the capacity
required for station service or auxiliaries, unless otherwise igappy PacifiCorp. For
purposes of this Agreement, Net Dependable Capacity shall be 95,008uky&ct to
adjustment following final testing of the Facility.

1.21 “Net Output” means all energy and capacity produced by thigyand
available for sale, less station use not obtained from other scamdeless transformer
and transmission losses and other adjustments, if any.

1.22 “No-Notice” means any form of “no-notice” gas supply or transponta
service, however characterized pursuant to Questar Pipeline CpRRRTC Gas Tariff,
Rate Schedule NNT, No-Notice Transportation Service 1, or any ssarcer similar



tariff, or pursuant to any similar tariff from other gas pipelioe transportation
companies.

1.23 “Point of Delivery” means the high side of the generation-igtep
transformer(s) located at the point(s) of interconnection betwhenFacility and
PacifiCorp’s transmission system located at the Facilityspesified in the Generation
Interconnection Agreement and in Exhibit B.

1.24 “Prime Rate” means the publicly announced prime rate or meterate
for commercial loans to large businesses with the highest awdiy in the United
States in effect from time to time quoted by Citibank, N.Aa @itibank, N.A. prime rate
is not available, the applicable Prime Rate shall be the announo®sel nate or reference
rate for commercial loans in effect from time to time quoted bgnk with $10 billion or
more in assets in New York City, N.Y., selected by the Partyltom interest based on
the prime rate is being paid.

1.25 “Prudent Electrical Practices” means any of the practinethods and
acts engaged in or approved by a significant portion of theriebattility industry or
any of the practices, methods or acts, which, in the exercise of reasoigohent in the
light of the facts known at the time a decision is made, could bheea expected to
accomplish the desired result at the lowest reasonable cossteanhswith reliability,
safety and expedition. Prudent Electrical Practices is nendetd to be limited to the
optimum practice, method or act to the exclusion of all others, therre be a spectrum
of possible practices, methods or acts.

1.26 “Replacement Price” means the price at which PacifiCorpygact a
commercially reasonable manner, actually purchases for devéng Point of Delivery
any energy or capacity required to be but not delivered byerSpiirsuant to this
Agreement, plus (i) actual costs reasonably incurred byi€agif in purchasing such
replacement, including Losses, as defined in Section 5.5; and (ii)ceddiitransmission
charges, if any, reasonably incurred by PacifiCorp to the PoDelofery if not included
in the purchase price, or absent a purchase, by delivery frafiC®sp’s own or
controlled plants or existing power purchase agreements, thetrpaidesderived at the
Point of Delivery for such energy or capacity not delivered, tsrméned by PacifiCorp
in a commercially reasonable manner. An example of how RepéamteRrice is
calculated is attached hereto and made a part hereof as Exhibit H.

1.27 “Required Facility Documents” means all licenses, permitanspl
authorizations, and agreements necessary for construction, operatioraiatehamce of
the Facility, or such other interim authorizations sufficienalow the plant to operate
pending issuance of final authorizations or permits.

1.28 *“Scheduled Commercial Operation Date” means a date no leter t
eighteen (18) months after the Effective Date, but no earliardhauary 1, 2006, unless
otherwise mutually agreed.



1.29 “Scheduled Delivery(ies)” means capacity and energy scheduled by
PacifiCorp for delivery by Seller in accordance with Sectionp6to the Net Dependable
Capacity.

1.30 “Scheduled Maintenance Periods” means those times schedulelieby Se
with advance notice to PacifiCorp as provided in Section 6 unless ctkemitually
agreed. Schedule Maintenance Periods shall be limited to NER& &@, PE, and PD
and by mutual agreement of the Parties, NERC events MO, ME 4rak [Defined in
Exhibit D, during which time the Facility is shut down or derated $oheduled
maintenance. No Scheduled Deliveries shall be scheduled by®agiffrom the
Facility during Scheduled Maintenance Periods without Seller's consent.

1.31 “Standard & Poor's” means Standard & Poor’'s Rating Group (adaivisi
of McGraw-Hill, Inc.) and any successor thereto.

1.32 “Start-Up Testing” means the completion of start-up testetaforth in
Exhibit E hereto.

1.33 “Term” has the meaning set forth in Section 2.2 below.

SECTION 2: TERM; COMMERCIAL OPERATION DATE

2.1 This Agreement shall become effective after execution by both
Parties and after approval by the Commission is no longer subject to judicial
review ("Effective Date"); provided, however, this Agreement shall not become
effective until the Commission has determined that the prices to be paid for
energy and capacity are just and reasonable, and in the public interest. For
purposes of inter-jurisdictional cost allocation, this Agreement is a “New QF
Contract” under the PacifiCorp Inter-durisdictional Cost Allocation Revised
Protocol and, as such, its costs are allocated as a system resource unless any
portion of the cost of this Agreement exceeds the cost PacifiCorp would have
otherwise incurred acquiring comparable resources. In that event, the Revised
Protocol assigns those excess costs on a situs basis. The rates, terms and
conditions in this Agreement are in accordance with the rates, terms and
conditions approved by the Commission in Docket No. 03-035-14 for purchases
from qualifying facilities. In addition, for the purposes of inter-jurisdictional cost
allocation, PacifiCorp represents that the costs of this Agreement do not exceed

the costs PacifiCorp would have otherwise incurred acquiring resources in the



market that are defined as “Comparable Resources” in Appendix A to the Inter-
jurisdictional Cost Allocation Revised Protocol. In the event that the Commission
order approving this Agreement contains any condition, that is materially adverse
to either party, the party adversely impacted by the condition may terminate this
Agreement by providing the other party notice within thirty (30) days of the entry

of the Commission's order.

2.2 The term of this Agreement shall commence on the EffeBiate and,
except as otherwise provided herein, shall terminate at the et dfventieth (26)
Contract Year.

2.3 Time is of the essence of this Agreement, and Seller'syatulimeet
certain requirements prior to the Commercial Operation Datecaddliver energy and
capacity by the Scheduled Commercial Operation Date is critically temgorTherefore:

2.3.1 No later than six (6) months after the Effective DakeIS
shall provide Project Development Security as described in Section 8.1;

2.3.2 No later than fourteen (14) months after the Effective Date
Seller shall provide evidence of available fuel transportation or other
arrangements sufficient to allow it to perform its obligatibaseunder, except
that nothing contained herein shall require Seller to obtain amy édrNo-
Notice supply or transportation service, however characterized, formeany
obligations that would require such No-Notice service.

2.3.3 No later than six (6) months after the Effective DakeIS
shall obtain and provide to PacifiCorp copies of all governmental meand
authorizations or such other interim authorizations necessarymstraction
of the Facility;

234 No later than six (6) months after the Effective DakeIS
shall provide to PacifiCorp written evidence acceptable to PacgiGhat
Seller has obtained construction financing for the Facility afternatively
permanent financing subject only to construction of the Faailiy Seller's
execution of the lender’s loan documents);

2.35 No later than six (6) months after the Commercial
Operation Date, Seller shall provide PacifiCorp with an As-buifipBement
certified by a Licensed Professional Engineer that the As-Bupplement is
substantially the same as Seller’s initial design;

2.3.6 No later than seventeen and one-half months (17%2) from
the Effective Date, Seller shall begin deliveries of NatpDt for purposes of



initiating Start-Up Testing, which power shall be paid for in adance with
Section 5.2; and

2.3.7 No later than eighteen months (18) from the Effective Datiey Sel
shall have completed all requirements under Section 1.3 and estabhshed t
Commercial Operation Date.

2.4  Seller shall cause the Facility to achieve the Comnhégaration Date
on or before the Scheduled Commercial Operation Date. If the @om@ainOperation
Date occurs one (1) or more days after the Scheduled Comht@paeation Date (the
“Delay Period”), PacifiCorp shall not pay the Seller the SchedDigiveries Payment as
defined in Section 5.1 for any days during the Delay Period andrikesl Capacity
Payment shall be prorated for the month in which the Commercial Operation Datg occ
Seller shall pay PacifiCorp Delay Damages, equal to theiymdiifference, if any,
obtained by subtracting the Contract Price from the Replacemeatf& any power that
PacifiCorp would have scheduled from the Facility and not deliverethéb$eller, had
the Commercial Operation Date occurred on or before the Setedidbmmercial
Operation Date, up to a total of 120 days, subject to extension pursuhatprovisions
of Section 11.1.4.

SECTION 3: REPRESENTATIONS AND WARRANTIES

3.1  PacifiCorp represents, covenants, and warrants to Seller that:

3.1.1 PacifiCorp is duly organized and validly existing under the @w
the State of Oregon and duly qualified to do business in Utah.

3.1.2 PacifiCorp has the requisite corporate power and authority to enter
into this Agreement and to perform according to the terms of this Agreement.

3.1.3 PacifiCorp has taken all corporate actions required tdkee by it
to authorize the execution, delivery and performance of this Agreeanenthe
consummation of the transactions contemplated hereby.

3.1.4 Subject to Commission approval, the execution and delivery of this
Agreement does not contravene any provision of, or constitute a defaldt,
any indenture, mortgage, or other material agreement binding onC@agifor
any valid order of any court, or any regulatory agency or dblogly having
authority to which PacifiCorp is subject.

3.1.5 Subject to Commission approval, this Agreement is a valid and
legally binding obligation of PacifiCorp, enforceable against fRamip Iin
accordance with its terms (except as the enforceabiliti®fAgreement may be
limited by bankruptcy, insolvency, bank moratorium or similar laffecting
creditors’ rights generally and laws restricting the ilabdity of equitable
remedies and except as the enforceability of this Agreemagtbe subject to



general principles of equity, whether or not such enforcealsligpnsidered in a
proceeding at equity or in law).

3.2  Seller represents, covenants, and warrants to PacifiCorp that:

3.2.1 Seller is a limited partnership duly organized and validly existing
under the laws of the State of Nevada and duly qualified to do business in Utah.

3.2.2 Seller has the requisite power and authority to enter into this
Agreement and to perform according to the terms hereof, includingcalired
regulatory authority to make wholesale sales from the Facility.

3.2.3 Seller's general partner has taken all actions requiradthorize
the execution, delivery and performance of this Agreement anatiseimmation
of the transactions contemplated hereby.

3.2.4 The execution and delivery of this Agreement does not contravene
any provision of, or constitute a default under, any indenture, mortgag¢her
material agreement binding on Seller or any valid order of auyt,cor any
regulatory agency or other body having authority to which Seller is subject.

3.2.5 Subject to Commission approval, this Agreement is a valid and

legally binding obligation of Seller, enforceable against Sall@ccordance with

its terms (except as the enforceability of this Agreemeay foe limited by
bankruptcy, insolvency, bank moratorium or similar laws affectireditors’
rights generally and laws restricting the availability egfuitable remedies and
except as the enforceability of this Agreement may be suhlgecgeneral
principles of equity, whether or not such enforceability is consdlen a
proceeding at equity or in law).

3.2.6 The Facility is and shall for the term of this Agreemenimmaoato
be a “qualifying facility” (“QF”) as that term is definefbr a plant meeting
Seller’s plant’s qualifying criteria in the version of 18 C.HRrt 292 in effect on
the date of Seller’s filing of self-certification of QF tstewwith the Federal Energy
Regulatory Commission (“FERC”). If based on a good faith bt Seller’s
circumstances have changed, PacifiCorp may require Selleoum@rPacifiCorp
with a written legal opinion from an attorney in good standing irStage of Utah
stating that the Facility is a QF and providing sufficient p{oafluding copies of
all documents and data as PacifiCorp may request) demonstiaingeller has
maintained the Facility as a QF.

SECTION 4 : DELIVERY OF POWER

4.1  Commencing on the Commercial Operation Date and continuing through
the term of this Agreement, Seller shall sell and malk@able to PacifiCorp the entire
Net Output scheduled by PacifiCorp from the Facility at the Point of Delivery
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4.2  Seller shall meet an eighty-five percent (85%) monthly alsdity factor
for Scheduled Deliveries. For the purpose of this section, Schedudéatelance
Periods shall be excluded from the calculation of the monthly &uayeactor, except if
the Scheduled Maintenance Period shall extend for a full calenai@hmr more, the
monthly availability factor for such calendar month shall bendgbto be eighty-five
percent (85%). An example of how the availability factor isudated is attached hereto
and made a part hereof as Exhibit K.

4.3  Absent agreement of the parties otherwise, PacifiCorp shallchetisle
and Seller shall not deliver less than eighty percent (80%) oDRpendable Capacity
during any Scheduled Deliveries, and PacifiCorp shall not schedul8edied shall not
be required to provide more than two (2) Facility starts in any calendar day.

4.4  Upon completion of construction of the Facility, Seller shall mtevi
PacifiCorp an As-built Supplement to specify the actual Faa@kt built. The As-built
Supplement must be reviewed and certified by a Licensed Profddsmayineer pursuant
to Section 2.3.5 of this Agreement. Seller generally shall desig plant in
conformance with the Nameplate Capacity Rating specifiedxmbiE A and will not
substantially modify, replace, or add to existing equipment, exegpt the written
consent of PacifiCorp. To the extent not otherwise provided in theer@@on
Interconnection Agreement, all costs associated with the mdabfisato PacifiCorp’s
interconnection facilities or electric system occasioned by related to the
interconnection of the Facility with PacifiCorp’s system, or argrease in generating
capability of the Facility, or any increase of delivery oft Bependable Capacity from
the Facility, shall be borne by Seller.

SECTION 5: PURCHASE PRICES

5.1 PacifiCorp shall pay Seller the prices stated below for alie8uled
Deliveries of Net Output up to Net Dependable Capacity. Thesegrdy shall consist
of a fixed capacity payment and variable energy payment.

Scheduled Deliveries Payment = Variable Energy Payment xedFi
Capacity Payment

Where:

5.1.1 Variable Energy Payment = The sum of the following for efle8uled
Delivery hours in a billing month:

Heat Rate., times the Daily Gas Price times the hourly generation
output, measured in KWh.

“Heat Ratee.s’ is the generator heat rate in Btu per kWh by
Contract Year as listed in Exhibit C.
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Daily Gas Price is the gas price applied to the HeatyRatnd
shall be the sum of the following components:

(a) the midpoint of the Gas Daily index for the Kern River
Opal plant, plus

(b) $0.13 per MMBtu and 1.6% shrinkage (subject to actual
change in Questar Pipeline firm tariff T-1 after May 20,
2004), plus

(c) $0.09/MMBLtu and 1.5% shrinkage (subject to actual
change in Questar Gas Company firm tariff FT-1 after
May 20, 2004).

If the midpoint of the Gas Daily index for the Kern River Opal
plant or any replacement of that index ceases to be published
during the Term, PacifiCorp shall select as a replacement a
substantially equivalent index that, after any appropriate or
necessary adjustments, provides the most reasonable substitute for
the index in question. PacifiCorp’s selection shall be subject to
Seller's consent, which Seller shall not unreasonably withhold,
condition or delay.

5.1.2 Fixed Capacity Payment = Fixed Capacity Rsigelivided by 12 times
Net Dependable Capacity in each billing month.

Where the Fixed Capacity Prigg is the sum of the Capital Capacity
Pricerear and the O&M Capacity Prigg,, both as set out in Exhibit C
hereto. The Fixed Capacity Prgg shall be adjusted (either positively or
negatively) by the adjustment in the values set out at Exhibitr&de
computed in accordance with Section 5.6 hereof.

5.2 During hours that are not Scheduled Deliveries and the Seller shtwose
sell power to PacifiCorp, PacifiCorp shall pay the Sellertlier energy delivered. The
monthly energy payment shall be 0.93 times the applicable Indee Bmes the
appropriate Hourly Shaping Factors in Exhibit G times the metgedration output for
those non-Scheduled Delivery hours. In the event that PacifiCqatches the Facility
at less than Net Dependable Capacity (“Adjusted Net Dependapacity”) during a
Scheduled Delivery hour, any power delivered by the Seller in excess of tistektNet
Dependable Capacity during a Scheduled Delivery hour shall be p@i@3atimes the
applicable Index Price times the appropriate Hourly Shapintgpfsam Exhibit G times
the quantity of metered generation output minus the Adjusted Net Dependable Capacity.

5.3 If Seller fails for any reason other than Force Majeuredédiver
Scheduled Deliveries from its Facility, Seller shall pagiRPCorp damages equal to the
positive difference, if any, obtained by subtracting the Contraate Pfrom the
Replacement Price for any Scheduled Deliveries not delivede@dh amount shall be a
credit that PacifiCorp shall be entitled to apply againstsamys due Seller herein for the
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month in which such shortfall occurs, unless the amount of such @edre than the
amount due from PacifiCorp for such month, in which event such net regamount
due PacifiCorp shall be paid by Seller to PacifiCorp on the Eat#iCorp’s payment
would have been due.

5.4  The Parties agree that if any future taxes, governmentes ler other
costs associated with emissions or air quality are chargedller 8y fuel suppliers or
other means, the Parties may reopen this contract for the purposgaifation as to
how, if at all, such costs should be included in this Agreement, and if so, at what level. In
the event the Parties are unable to reach agreement on thesethlssuRarties will seek
Commission review and determination of the issues.

55 The volume of energy provided during Scheduled Deliveries and non-
Scheduled Deliveries to PacifiCorp by Seller each month witjrbesed up to account
for Facility specific avoided transmission losses (“Lossedtipre the Losses are the
system transmission losses equal to 4.92 percent. The grossedrgy \evlame is
calculated by multiplying 1+Losses times the volume of enefdycheduled Deliveries
and non-Scheduled Deliveries to PacifiCorp. An example of a Lasdeslation is
attached hereto and made a part hereof as Exhibit I.

5.6  Seller may apply an inflation adjustment to the operation andenance
component (“O&M Capacity Price”, as set out in Exhibit C as tguledy each
adjustment, if any, made pursuant to this Section) of the FixedciDapaice if inflation
as measured by the annual Consumer Price Index (“CPI"pdgdeur percent (4%) for
two (2) consecutive years. If the CPlis less than one and one-quarter ket for
two (2) consecutive years, PacifiCorp may apply an inflation adgmdtito the O&M
Capacity Price. The inflation adjustment factor (“IAF”) vahly be applied based on the
difference between the reported CPI and the base inflation ratwoofind one-half
percent (2.5%). The IAF will equal the CPI in the second year ntwoisand one-half
percent (2.5%). The change to the O&M Capacity Price shall bmulatdd by
multiplying the sum of 1+ IAF times the O&M Capacity Prafethe second consecutive
year and shall apply in the Contract Year following the second cotge year where
the CPI either exceeds four percent (4%) or is less than one arglamer percent
(1.25%) and in all subsequent Contract Years and the adjustment wifldied at the
base inflation rate of two and one-half percent (2.5%) per yedre CPl measurement
shall be based on calendar year measurements. The O&M Cdpanityas adjusted for
each year pursuant to the terms hereof, shall become the O&MityaPBace to be
utilized in computing the Fixed Capacity Price unless and until sulige further
adjustment pursuant to the terms hereof, at which time such retatt@&M Capacity
Price shall be the component utilized for purposes of the Fixed iBapaxce. An
example of an inflation-related price adjustment is attacheddhane made a part hereof
as Exhibit J.

5.7 PacifiCorp shall pay Seller for prudently-incurred costs fartsip fuel

for each start-up PacifiCorp requests for Scheduled DeliveriBaypiof Changes to the
Schedule as described in Sections 6.6 and 6.7. For purposes of this, S8taid-up” is
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defined as the period between the time of the Facility starttleadime a Facility

generator has synchronized to the PacifiCorp electricaemsysind is released for
dispatch (“Minimum Sustainable Load”). For a cold start definedb@ing a start
occurring at least seven (7) days after the last Schedulecibes, PacifiCorp will pay

for one hundred twenty-five (125) MMBtu per gas turbine per stagdoas the Daily

Gas Price. For a warm or hot start, PacifiCorp will pay for 63 MMBtu petughine per

start based on the Daily Gas Price. PacifiCorp shall notabéelito pay for costs for
Start-up fuel for any start associated with non-Scheduled Delsveni for any start
requested for Schedule Deliveries or Day-of Changes to the Sehtdalstart is in fact

required for any reason, including but not limited to no start besgired because
Seller has been delivering non-scheduled power to PacifiCorp or gnsiies to other
buyers.

SECTION 6: OPERATION AND CONTROL

6.1 Seller shall operate and maintain the Facility in a saé@ner in
accordance with the Generation Interconnection Agreement, PrudetridalePractices
and in accordance with the requirements of all applicable fedt¢ast and local laws and
the National Electric Safety Code as such laws and code maméeded from time to
time. PacifiCorp shall have no obligation to purchase Net Output frerdcility to the
extent the interconnection between the Facility and PacifiCaf@stric system is
disconnected, suspended or interrupted, in whole or in part, pursuant Gernleeation
Interconnection Agreement, or to the extent generation curtailis)eequired as a result
of Seller's non-compliance with the Generation Interconnection Agreement.

6.2 Seller may cease operation of the entire Facility or ihaliVi units, if
applicable, during Scheduled Maintenance Periods not to exceed ivert{4b) days
each Contract Year (unless otherwise agreed, which agreenilenbotwe unreasonably
withheld). Scheduled Maintenance Periods shall be reasonably detktiseller and
provided to PacifiCorp at least ninety (90) days prior to the commerdeof each
Contract Year, as thereafter adjusted by mutual agreement éfatties. Seller shall
determine Scheduled Maintenance Periods in consultation with Gagifiin a joint
effort to minimize disruption and cost to Seller and to maxinazailability of the
Facility during peak periods.

6.3 If all or part of the Facility ceases operation for unschedusedtemance,
Seller shall promptly notify PacifiCorp of the same includitng time when the
shutdown occurred or is expected to occur and the anticipated duratiorhafraitdown.
Seller shall use reasonable commercial efforts to avoid unschedaleténance, to limit
the duration of such unscheduled maintenance, and to perform unscheduled mzentena
during non-peak hours.

6.4 Seller shall have the right, but not the obligation, to interruptedteds to
PacifiCorp, on a pro-rata basis, in the event of the following NERGtdypes: U1, U2,
U3, SF, MO, ME, PO, and PE as defined on Exhibit D. Seller shallthaveght, but
not the obligation, to curtail deliveries to PacifiCorp, on a prodrasas, in the event of
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the following NERC event types: D1, D2, D3, D4, and PD, as defined orbiExXhi
hereto. Seller shall not have the right to interrupt or cutiliVeries to PacifiCorp due
to NERC event type NC, as defined on Exhibit D hereto.

6.5  Atleast sixty (60) days prior to the commencement of €aclract Year,
PacifiCorp shall provide Seller with an expected, projected schémtutbe Facility for
the following Contract Year and, thereafter, of any changes rdagaraicipated. Such
projected schedule shall not be binding on PacifiCorp or the Seltdler Shall advise
PacifiCorp of any expected changes in the availabilifysafacility, including the details
of any such changes.

6.6 PacifiCorp shall have the option, but not the obligation, to schedule on a
daily pre-schedule, capacity and energy for delivery hereunder ptrsoathese
scheduling guidelines. Prior to 8:30 a.m. PPT, PacifiCorp shall pragidgeller or
Seller's agent, PacifiCorp’s daily pre-schedule quantitieshbyr for the following
calendar day. Unless modified pursuant to the WECC ISAS Pretdoig calendar,
“Pre-Schedule Day” means the business day immediately preciédirday of delivery
unless the day of delivery is Sunday or Monday, in which case th8dRezlule Day
shall be the immediately preceding Friday, or unless the ddglokry is Saturday, the
Pre-Schedule Day shall be the immediately preceding Thursdathe lavent the Pre-
Schedule day falls on a NERC defined holiday, the pre-schedule mequireshall be
adjusted to reflect such holiday. NERC tags shall be complatetdordance with
NERC guidelines. PacifiCorp may schedule zero (0) or no less than eigtentpE@0%)
of the Net Dependable Capacity in any hour of the Scheduled Besweless otherwise
agreed. In the event PacifiCorp has not scheduled day-ahead pred&dHedliveries
by the time specified herein, zero (0) Scheduled Delivesiedl be imputed for such
following calendar day, and any such request by PacifiCorpoeitieemed to be a day-
of change to schedule governed by Section 6.7 hereof.

6.7 PacifiCorp shall have the option, but not the obligation, to make schedule
changes within the day of delivery; provided such schedule changes conformance
with the accepted practices of the control area operator. Nistasitding the foregoing,
PacifiCorp shall provide notification to Seller, or Seller's agehtany changes in the
schedule thirty (30) minutes prior to the next Operating Hour. f&jpg Hour” means
the top of the hour and six (6) minutes thereafter. PacifiCorp chapnge its pre-
scheduled amounts on any given hour within the day of delivery; provided, hotvaver
the Facility has no more than two (2) starts in any day ofdetbe Deliveries and the
change results in Facility output no less than eighty percent (808 Net Dependable
Capacity in any hour unless otherwise agreed. Seller shalleasenable commercial
efforts to comply with any such request, including, for any incremadeliveries, so long
as Seller is able, using good faith best efforts, to obtain natwaupplies required for
such additional deliveries. PacifiCorp shall pay all prudentlysieei incremental costs
incurred by Seller in providing such unscheduled deliveries, or ircieglischeduled
Deliveries, including any penalties prudently incurred by eBeilh connection with
delivery or non-delivery of such natural gas; however, in no event agifiEorp pay for
Seller to obtain No-Notice gas supply service. Sellerl simake documents kept
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pursuant to Section 14.3 available to PacifiCorp for audit prior tortiee RacifiCorp is
obligated to pay Seller for such incremental costs.

6.8 Seller shall have the option to sell power to PacifiCorp awifi€orp
shall accept such power in any hour outside of Scheduled Delivereter §hall be
compensated for such energy deliveries in accordance with Section 5.2.

SECTION 7: FUEL

Seller shall use commercial reasonable efforts to obtainadliral gas supplies
necessary to make Scheduled Deliveries from the generah@&et, and to maintain
transportation arrangements to effect delivery of such natasakgpplies, and shall
promptly notify PacifiCorp if its ability to obtain such supplies appears uncertai
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SECTION 8: SECURITY

8.1 No later than six (6) months after the Effective Date, Seller shall deposit
a specific deposit account established by PacifiCorp the sum of $500P@fect
Development Security”). For a period of one year from postind) sum shall earn
interest at a rate equal to tRalelity Institutional Money Market Funds #59 or a similar
or successor fund used by PacifiCorp for similar purposés the event that the
Commercial Operation Date occurs after the Scheduled Comm@pexation Date,
PacifiCorp shall be entitled to withdraw from the Project Develapnsecurity deposit
account an amount equal to the Delay Damages. If at anytimmeggdhe Delay Period,
the Delay Damages exceed the Project Development SecurityStiker shall deposit
additional funds into the Project Development Security deposit actourdturn the
Project Development Security to $500,000. After the Commercial Operf2ate has
occurred, any funds in the Project Development Security deposiurcshall be
transferred to the Default Security account provided for in SectiofoBtBe benefit of
Seller, except that, to the extent the amount of the Project @mawueht Security exceeds
$500,000, then such amount in excess of $500,000 shall be refunded to Seller.

8.2 Seller shall provide default security (“Default Securityfgr its
performance hereunder. For such purposes, the Default Securitypst@mposed of
(1) a Letter of Credit to the benefit of PacifiCorp on or befbeeScheduled Commercial
Operation Date in the amount of $4,000,000, upon the posting of which PacifiCbrp sha
return to Seller the amount of the Project Development Secuaiigfarred to the Default
Security account; and (2) a withholding of $71,500 per month by PacifiCorp fr
PacifiCorp’s payment to the Seller (*“Withholding Security&gmning with the billing
for the first calendar month after the Commercial Operatiore ad continuing for
forty-two (42) consecutive months (“Withholding Period”) or until a miam
cumulative Default Security of $7,000,000 is collected from or providesetigr. In the
event that for any particular month wherein PacifiCorp is entitb withhold $71,500,
PacifiCorp’s total payments to Seller are less than $71,500, durindgolioging
month(s), PacifiCorp may withhold not only the $71,500 for that given month, daut al
any deficit amounts from previous months whereby PacifiCorpumable to withhold
the full $71,500. At the end of each Contract Year during the WithtlgpRimiod, Seller
shall convert the Withholding Security for the current Contractr Yie® a Letter of
Credit to the benefit of PacifiCorp, at which time the Withholdiregusity for that
particular contract year shall be refunded to Seller. In the ekantSeller should be
required to pay damages pursuant to Section 5.3 in any month, such sufinsshze
deducted against any Withholding Security for the current Contreat &nd thereafter
by draw on the Letter of Credit. To the extent of any draw oh¢fter of Credit and/or
any deduction from the Withholding Security, Seller shall, withimty«ive (25) days,
restore the amount of the Withholding Security deducted and, to thet éta draw on
the Letter of Credit such that the amount of Default Security e PacifiCorp shall be
the amount as if no such deduction had occurred. PacifiCorp mayy atnas or
pursuant to a request by Seller, request a recalculation ofataalDSecurity required
pursuant to this paragraph based upon an assessment of potentiald#efeages. For
purposes hereof, taking the value of the Withholding Security and ther loé Credit,
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the value of the Default Security provided hereunder is $7,000,000. OncefingdtD
Security accrues to $7,000,000, PacifiCorp shall retain the Defauitityeor thirty (30)
months. On each January (br next business day) of the next three (3) years following
the end of the thirty (30) month period whereby PacifiCorp holdsulte®ecurity of
$7,000,000, Seller may adjust the Letter of Credit for the DefaultrlBedownward by
the sum of $996,000. Seller may adjust the Letter of Credit for #faull Security
downward by the sum of an additional $515,000 on June 30 of the year by whéch Se
makes its third and final downward adjustment of $996,000 to the LetBredit for the
Default Security, provided that Seller has performed in acooedwith the terms of this
Agreement. Seller has represented that it may at some fildateeseek debt financing
(the “Future Debt”). In the event that Seller’'s senior unsecurkedrdeng with respect

to the Future Debt (or in the event Seller has no such Future iBeborporate credit
rating) has a Standard & Poor’s rating of “BBB-“or above (so &s@ rating of “BBB-*

is deemed to be investment grade by Standard & Poor’s), then’sSelkigations
hereunder shall be abated, and the Withholding Security, if any, ated aBCredit shall

be released to Seller. At least once annually, any aténterest on the Withholding
Security shall be returned to Seller. Such interest shalbipguted in accordance with
the index provided for in Section 8.1 hereof.

8.3 If requested by PacifiCorp, Seller shall within thirty (30ysdarovide
PacifiCorp with copies of its most recent annual financial siate prepared in
accordance with generally accepted accounting principles.r 8dll@rovide PacifiCorp
with copies of its most recent unaudited, quarterly financigmstant within thirty (30)
days of a request from PacifiCorp.

SECTION 9: METERING

9.1 PacifiCorp shall design, furnish, install, own, inspect, test, amaiaind
replace all metering equipment required pursuant to the Gemerhtierconnection
Agreement.

9.2 Metering shall be performed at the location and in the mapeeifisd in
Exhibit B and the Generation Interconnection Agreement. All quanhtdfeenergy
purchased hereunder shall be adjusted to account for electried,|ldsany, between the
point of metering and the Point of Delivery, so that the purchased amafigcts the net
amount of power flowing into PacifiCorp’s system at the Point of Delivery.

9.3 PacifiCorp shall periodically inspect, test, repair and replecenetering
equipment as provided in the Generation Interconnection Agreemerany Ibf the
inspections or tests disclose an error exceeding two percent €at®r fast or slow,
proper correction, based upon the inaccuracy found, shall be made of preddings
for the actual period during which the metering equipment rendered ratecu
measurements if that period can be ascertained. If the go&reld cannot be
ascertained, the proper correction shall be made to the measuréakentduring the
time the metering equipment was in service since lagidebut not exceeding three (3)
Billing Periods, in the amount the metering equipment shall have diemmn to be in
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error by such test. Any correction in billings or paymentsltieg from a correction in
the meter records shall be settled and/or netted pursuant to Section 10.2.

9.4  To the extent not otherwise provided in the Generation Intercommectio
Agreement, all PacifiCorp’s costs relating to all meteriguipment installed to
accommodate Seller’s Facility shall be borne by Seller.

SECTION 10: BILLINGS, COMPUTATIONS AND PAYMENTS

10.1  No later than the twentieth (®pday of each month, Seller shall provide
to PacifiCorp by facsimile an invoice for amounts due under thieekgent for the
preceding month, along with sufficient detail to allow PacifiCtwrprerify the billing.
Within twenty (20) days of its receipt of Seller's invoice, iR@orp shall pay all
undisputed amounts by wire transfer or otherwise as reasonabliedit®c Seller from
time to time.

10.2 Either Party may offset against any payments owed to ther dtarty
under this Agreement any undisputed amounts incurred after theiffBate that are
owed to it by the other Party pursuant to any other agreemen¢dietive Parties. If
Seller and PacifiCorp disagree on the amount due under this Agreemany other
agreement, the lower of the amounts due asserted by eaclsirdrtye so netted. After
resolution of the disagreement, the balance (if any) shall bedneith the next payment,
if any, due to either Party, or shall be paid in full within (&@) days by the owing Party
to the other.

10.3 Parties shall attempt in good faith to resolve any billing desputithin
thirty (30) days. If either Party pays any invoice under gtogad its position is
subsequently upheld, or if an error in any billing is discovered witthdn(R) years of the
date on which it was submitted, interest shall accrue at thespatified in Section 10.4,
applied to the amount of any billing adjustment from the date thevadlinitially paid to
the date of the adjustment.

10.4 Unless otherwise provided herein, any amounts owing after the deie dat
thereof shall bear interest at the Prime Rate plus two pg¥ntfrom the date due until
paid; provided however, that the interest rate shall at no timeedxthe maximum rate
allowed by applicable law.

SECTION 11: DEFAULT AND REMEDIES

11.1 The following events shall constitute Events of Default under this
Agreement:

11.1.1 Failure of a Party to perform any material obligation imposed upon
that Party by this Agreement (including but not limited to faitiorenake
a payment when due, failure by Seller to provide adequate security
pursuant to Section 8 or failure by Seller to meet any deas#intorth in
Section 2.3) or breach by a Party of a representation or wasanfgrth
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in this Agreement, if such failure or breach is not cured wislixty (60)
days following written notice by registered or certified mail;

11.1.2 Filing of a petition in bankruptcy by or against a Partyudhs
petition is not withdrawn or dismissed within sixty (60) daysraittes
filed;

11.1.3 Seller’s failure to cure any material default under raaterial
Facility financing agreement or other material debt instruraetgred into
by Seller if Seller has failed to cure the default withintthee allowed for

a cure under such agreement or instrument unless the event ooicbf w
the asserted default arose is in formal arbitration pursuantadédration
clause in an agreement of which Seller is a party, or litigation.

11.1.4 Seller's failure to cause the Facility to achieve a Coniaher
Operation Date on or before the date that occurs 120 days after the
Scheduled Commercial Operation Date. If the Commercial Oparati
Date has not occurred ninety (90) days after the Scheduled Goraime
Operation Date and Seller reasonably believes that it cannet dae
Facility to achieve the Commercial Operation Date within 1B8-day
period, Seller shall have the option to deposit an additional $120,000 in
the Project Development Security account, in which event Sdilt s
have an additional thirty (30) days beyond the 120-day period to achieve
the Commercial Operation Date.

11.1.5 A Material Adverse Change has occurred with respect to Seller and
Seller fails to provide such performance assurances as aenabdy
requested by PacifiCorp, including without limitation the posting of
additional Default Security or the maintenance or renewal oaudef
Security pursuant to Section 8.2, within fifteen (15) days from the afa
such request.

A Material Adverse Change has occurred with respect toi€agif and
PacifiCorp fails to provide reasonable performance assuranitbs w
fifteen days (15) of the date Seller makes such a request.

11.1.6 Seller’s failure to cure any material default under #ee@tion
Interconnection Agreement within the time allowed for a cure usdein
agreement.

In the event of a material uncured Event of Default hereunder that

materially impacts its ability to perform hereunder, the ndawdeéng Party may
terminate this agreement by delivering written notice to thergbarty by registered or
certified mail and, following the relevant cure period specifiredbéction 11.1 for the
relevant Event of Default, may pursue any and all legal or didgitamedies provided
by law or pursuant to this Agreement. The rights provided in tbitidh 11 are
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cumulative such that the exercise of one or more rights shallongtitute a waiver of
any other rights.

11.3 If Seller fails to provide energy to PacifiCorp for an eight(18) month
period after the Commercial Operation Date, Seller may ngtinee PacifiCorp to
purchase energy or capacity from the Facility by requestimgw or modified agreement
between the Parties with pricing terms different from the-givemailing avoided cost
rates but in no event to exceed the pricing terms herein prior ttatbehat would apply
pursuant to Section 2.2.

11.4 If this Agreement is terminated as a result of Seltefault, Seller shall
pay PacifiCorp the positive difference, if any, obtained by sulrigatthe Contract Price
from the Replacement Price for any energy and capacity Sblé¢r was otherwise
obligated to provide for thirty-six (36) months following the teration date of this
Agreement. Amounts owed by Seller pursuant to this paragraphbshdille within five
(5) business days after any invoice from PacifiCorp for the same.

11.5 If this Agreement is terminated as a result of a mhtefault of Seller,
PacifiCorp may foreclose upon any Default Security provided patrgagSection 8.2 to
satisfy any amounts that Seller owes PacifiCorp arising from such defaul

11.6 PacifiCorp recognizes that Seller may seek to obtain debt financing
for the Facility and PacifiCorp hereby agrees tocooperate reasonably
with Seller’s efforts to secure such financing, and to provide Seller and its lenders
on a timely basis with such consents and related documents, as are reasonably

requested by the lenders and reasonably acceptable to PacifiCorp.

SECTION 12: INDEMNIFICATION, LIABILITY AND INSURANCE

12.1 Indemnities.

12.1.1 Seller agrees to release, indemnify and hold harmless RagifiC
its directors, officers, agents, and representatives againstand fr
any and all loss, claims, actions or suits, including costs and
attorney’s fees, both at trial and on appeal, resulting from, or
arising out of or in any way connected with, the facilities on
Seller’s side of the Point of Delivery, or Seller's operatiod/ar
maintenance of the Facility, including without limitation any Joss
claim, action or suit, for or on account of injury, bodily or
otherwise, to, or death of, persons, or for damage to, or destruction
or economic loss of property belonging to PacifiCorp, Seller or
others, excepting only such loss, claim, action or suit as may be
caused solely by the fault or gross negligence of PacifiCtsp, i
directors, officers, employees, agents or representatives.
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12.1.2 PacifiCorp agrees to release, indemnify and hold harmless,Seller
its directors officers, agents and representatives againstr@and f
any and all loss, claims, actions or suits, including costs and
attorney’s fees, both at trial and on appeal, resulting from, or
arising out of or in any way connected with, the energy delivered
by Seller hereunder after the Point of Delivery or with faed on
PacifiCorp’s side of the Point of Delivery or PacifiCorp’s
operation and/or maintenance of its facilities, including without
limitation any loss, claim, action or suit, for or on account of
injury, bodily or otherwise, to, or death of, persons, or for damage
to, or destruction or economic loss of property, excepting only
such loss, claim, action or suit as may be caused solehelaalt
or gross negligence of Seller, its directors, officers, empkgye
agents or representatives.

12.2 Nothing in this Agreement shall be construed to create anytajuayny
standard of care with reference to, or any liability to angsge not a party to this
Agreement. No undertaking by one party to the other under any prowsitms
Agreement shall constitute the dedication of that party’s systeany portion thereof to
the other party or to the public, nor affect the status of Pacpgi@sran independent
public utility corporation or Seller as an independent entity.

12.3 Neither Party hereto shall be liable to the other foriapgmunitive,
indirect or consequential damages, whether arising from contra¢t,(it@tuding
negligence), strict liability or otherwise.

12.4 Each party hereto shall comply with any applicable laws, inetudi
Workers Compensation Laws.

12.5 Without limiting any liability or any other obligations of Sell&eller
shall secure and continuously carry with Best A-rated insurelsetber the following
insurance coverage:

12.5.1 All Risk Property insurance providing coverage in an
amount at least equal to the full replacement value of the
Facility against “all risks” of physical loss or damage,
including coverage for earth movement, flood and boiler
and machinery. The Risk policy may contain separate sub-
limits and deductibles subject to insurance company
underwriting guidelines. The Risk Policy will be
maintained in accordance with the terms available in the
insurance market for similar facilities.

12.5.2 Employers Liability insurance with a minimum limit of
$1,000,000, to the extent Seller has employees.
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12.5.3

12.5.4

12.5.5

12.5.6

Commercial General Liability insurance, to include
contractual liability, with a minimum single limit of
$1,000,000 to protect against Seller’s liability for injury to
persons or damage to property stemming from this
Agreement. To the extent available without significant
additional cost, such policy required herein shall include i)
provisions or endorsements naming PacifiCorp, its Board
of Directors, Officers and employees as additional insured,
and ii) cross liability coverage so that the insurance applies
separately to each insured against whom claim is made or
suit is brought, even in instances where one insured claims
against or sues another insured.

Business Automobile Liability insurance with a minimum
single limit of $1,000,000 for bodily injury and property
damage with respect to vehicles, if any, whether owned,
hired or non-owned, assigned to or used in connection with
this Agreement.

To the extent reasonably available, all liability policies
required by this Agreement shall include provisions that
such insurance is primary insurance with respect to the
interests of PacifiCorp and that any other insurance
maintained by PacifiCorp is excess and not contributory
insurance with the insurance required hereunder, and
provisions that such policies shall not be cancelled or their
limits reduced without 1) ten (10) days prior written notice
to PacifiCorp if canceled for non-payment of premium, or
2) thirty (30) days prior written notice to PacifiCorp if
cancelled for any other reason. A certificate in the form
satisfactory to PacifiCorp certifying to the issuance ohsuc
insurance shall be furnished to PacifiCorp. Commercial
General Liability coverage written on a “claims-made”
basis, if any, shall be specifically identified on the
certificate. If requested by PacifiCorp, a copy of each
insurance policy, certified as a true copy by an authorized
representative of the issuing insurance company, shall be
furnished to PacifiCorp.

Insurance coverage, if provided on a “claims-made” basis,
shall be maintained by Seller for a minimum period of two
(2) years after the completion of this Agreement and for
such other length of time necessary to cover liabilities
arising out of the activities under this Agreement.
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SECTION 13: FORCE MAJEURE

13.1 As used in this Agreement, “Force Majeure” or “an event of Force
Majeure” means any cause beyond the reasonable control oflkkedef PacifiCorp
that, despite the exercise of due diligence, such party is urmaplkevent or overcome.
By way of example, Force Majeure may include but is not dichib acts of God, fire,
flood, storms, wars, hostilities, civil strife, strikes, and otha&bbot disturbances,
earthquakes, fires, lightning, epidemics, sabotage, restraicduy order or other delay
or failure in the performance as a result of any action otioraby or on behalf of a
public authority which is in each case (i) beyond the reasonablekohsuch a party,
(i) by the exercise of reasonable foresight, such party aootideasonably have been
expected to avoid, and (iii) by the exercise of due diligence, suthgbell be unable to
overcome, except that nothing contained herein shall effect tigatth to pay. Force
Majeure, however, specifically excludes the cost or marketadoitity of fuel or motive
force to operate the Facility or changes in market conditionsatifiatt the price of
energy or transmission.

13.2 If either party is rendered wholly or in part unable to perform it
obligation under this Agreement because of an event of Force MapadineParties shall
be excused from whatever performance is affected by the e¥eRbrce Majeure,
provided that:

13.2.1 the non-performing party shall promptly give notice to the ofhe
the Force Majeure event excusing performance. Within one (XK afee the
occurrence of the Force Majeure, the non-performing party shaltlggvether
party written notice describing the particulars of the occurrence; and

13.2.2 the suspension of performance shall be of no greater scope and of
no longer duration than is reasonably required by the Force Majeure; and

13.2.3 the non-performing party uses reasonable commercial efforts to
remedy its inability to perform.

13.3 No obligations of either party which arose before the Force Majeure
causing the suspension of performance shall be excused as a result of thddieuce.

13.4 Neither party shall be required to settle any strike, walkogkout or
other labor dispute on terms which, in the sole judgment of the partywedvah the
dispute, are contrary to the party’s best interests.

13.5 PacifiCorp may terminate the Agreement if Seller falsemedy Seller's
inability to perform, due to a Force Majeure event, within six rf@nths after the
occurrence of the event unless Seller is diligently pursuing thed of such event and
has good-faith efforts underway to remedy such non-performance. exaonple, if
related to facility repair, so long as Seller has with redsendiligence pursued the
repair but has been unable to do so due to lead times and partbiktyaithen no
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termination right shall apply up to a period of eighteen (18) months thendate of the
occurrence of the event. However, if Seller has failed to dgn$eller’'s inability to
perform, due to a Force Majeure event, within eighteen (18) mondrstladt occurrence
of the event, PacifiCorp may terminate the Agreement andrSelbound by Section
11.3.

SECTION 14: RIGHT TO AUDIT

14.1 PacifiCorp and Seller shall have the right, upon reasonable tootlee
other and during regular business hours and without unduly interferihgheitconduct
of the other’s business, to access all of PacifiCorp’s oreiSeltecords pertaining to
invoices under this Agreement including but not limited to documeratedeto Day-of
Changes to the Schedule pursuant to Section 6.7 and any recalculatioanpuos
Section 8, and to audit the reports, data, calculations and invoicesusiabe retained or
provided under this Agreement. Each party shall bear their ows @iogerforming such
audit; provided, however, that each Party agrees to cooperate witlawsdictand shall
not charge the other for any reasonable costs (including withouatiom the cost of
photocopies) that the other may incur as a result of such audib. pgagg shall have two
(2) years from the date on which a billing statement isivedeo audit and to challenge
that billing statement.

14.2 Should the audit discover a billing error or errors that resulteuh i
overpayment by Purchaser, the Seller shall refund to PacifiCor@rttiaint of the
overpayment plus interest thereon from the date such overpayment abes by
PacifiCorp to (but not including) the date PacifiCorp actuallgikess the refund thereof
from the Seller, such interest to be at an annual rate emtia Prime Rate in effect on
the date such overpayment was made by PacifiCorp plus two pé€28éht provided
however, that the interest rate shall at no time exceed temoma rate allowed by
applicable law. Should the audit discover a billing error or ertbat resulted in an
underpayment by PacifiCorp, PacifiCorp shall pay to the Selleratheunt of the
underpayment plus interest thereon from the Due Date thereof to (butchamting) the
date the Seller actually receives the payment thereof fiamiii®orp, such interest to be
at an annual rate equal to the Prime Rate in effect on thesdietteunderpayment was
made by PacifiCorp plus two percent (2%), provided however, that tlmeshtate shall
at no time exceed the maximum rate allowed by applicable law.

14.3 PacifiCorp and Seller shall maintain for a period of two (2) yearedsec
including bills and invoices, related to the calculation of paymerteprand other
material terms herein. Seller shall maintain for a penbdwo (2) years records,
including but not limited to bills and invoices, documenting Seller'semental costs,
including any penalties, incurred in providing unscheduled deliveries oeduacing
Scheduled Deliveries.
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SECTION 15: SEVERAL OBLIGATIONS

Nothing contained in this Agreement shall ever be construed tdeceea
association, trust, partnership or joint venture or to impose a trysdrorership duty,
obligation or liability between the Parties.

SECTION 16: CHOICE OF LAW

This Agreement shall be interpreted and enforced in accorddticéhe laws of
the State of Utah, excluding any choice of law rules which diagt the application of
the laws of another jurisdiction.

SECTION 17: PARTIAL INVALIDITY

It is not the intention of the Parties to violate any laws gomgrthe subject
matter of this Agreement. If any of the terms of the Agrent are finally held or
determined to be invalid, illegal or void as being contrary to anycaibé law or public
policy, all other terms of the Agreement shall remain in effdtany terms are finally
held or determined to be invalid, illegal or void, the Parties shédir ento negotiations
concerning the terms affected by such decision for the purpaseh@ving conformity
with requirements of any applicable law and the intent of the Parties to ttaemgnt.

SECTION 18: WAIVER

Any waiver at any time by either party of its rightsharespect to a default under
this Agreement or with respect to any other matters arigingonnection with this
Agreement must be in writing, and such waiver shall not be deemed a waiversp#hbtre
to any subsequent default or other matter.

SECTION 19: GOVERNMENTAL JURISDICTION AND AUTHORIZATIONS

This Agreement is subject to the jurisdiction of the Commissiddpon
reasonable request, either Party shall submit to the other deguigs of all local, state
and federal licenses, permits and other approvals as then mayubredeby law relating
to this Agreement or the Facility. Each Party shall maina#l local, state and federal
licenses, permits and other approvals as may be required to fulbrrmpehereunder.
Each Party shall support the other in obtaining and maintaining sucbvajgrexcept
that nothing herein shall require either Party to intervene orwaithe participate in any
proceeding in support of the other.

SECTION 20: SUCCESSORS AND ASSIGNS

This Agreement and all of the terms hereof shall be binding upon amdtantire
benefit of the respective successors and assigns of the P@tegssignment hereof by
either Party shall become effective without the written consktite other Party being
first obtained and such consent shall not be unreasonably withheld. tiganding the
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foregoing, either Party may assign this Agreement withouother Party’s consent to a
lender or venture partner as part of a financing transactionpartef (a) a sale of all or
substantially all or some of the assigning Party’s asse(b,) @ merger, consolidation or
other reorganization of the assigning Party.

SECTION 21: MEDIATION

If the Parties are unable to resolve a dispute with respéuttdgreement, either
Party may send a notice to the other requesting a meeting ettt aémior officers or
officials of the Parties will attempt to resolve the dispuliethe Parties are unable to
resolve the dispute within ten (10) Days after the meeting naticeceived by the Party
to whom it is directed, or such longer period as the Parties grag,ahen either Party
may initiate mediation procedures at the Commission as sethier¢in. If the mediator
is unable to resolve the dispute between the parties to thenaddes satisfaction of both
Parties, either Party may file a pleading requesting agantign to interpret and/or
enforce provisions of this Agreement. The Parties shall retjussthe Commission use
all reasonable efforts to render a written decision settinch fag findings and
conclusions promptly. Each Party shall bear its own attorneysafe@ costs of pursuing
the Commission mediation and action on the Agreement. Each ofrties Raevocably
consents and agrees that any legal action or proceedings vadttrés this Agreement
must be brought for mediation and/or decision before the Commissiort@tloe filing
of any action in the courts of the State of Utah and thatxbgution and delivery of this
Agreement, each Party accepts the primary jurisdiction of then@ssion to resolve
disputes concerning this Agreement.

SECTION 22: ENTIRE AGREEMENT

22.1 This Agreement supersedes all prior agreements, proposals,
representations, negotiations, discussions or letters, whether amalvating, regarding
PacifiCorp’s purchase of Net Output from the Facility on andr @afte Commercial
Operation Date. No modification of this Agreement shall be @ffeainless it is in
writing and signed by both Parties.

22.2 By executing this Agreement, each Party releases the fobherany
claims, known or unknown, that may have arisen prior to the Effectate With respect
to the Facility and any predecessor facility proposed to havedoestructed on the site
of the Facility.

SECTION 23: NOTICES

23.1 All notices except as otherwise provided in this Agreemeitit Ishan
writing, shall be directed as follows and shall be considered detiviérdelivered in
person or when deposited in the U.S. Mall, postage prepaid byezkdifregistered mail
and return receipt requested
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To Seller:

All Notices:

Desert Power, L.P.
2603 Augusta Drive

Suite 880
Houston, Texas 77057
Attention: Catherine M. Fonfara

Vice President & Manager
Phone: (713) 572-2244
Facsimile: (713) 572-2255
Duns: 02-026-2429
Federal ID # 76-0675833

All Invoices;

Desert Power, L.P.
2603 Augusta Drive

Suite 880
Houston, Texas 77057
Attention: Catherine M. Fonfara

Vice President & Manager
Phone: (713) 572-2244
Facsimile: (713) 572-2255

Scheduling:

Roger Swenson

Phone: (801) 532-2043 ext. 529
Cell: (801) 541-2272
Facsimile: (801) 534-1407

Confirmation:
Robert D. Stone, Plant Manager
Phone: (801) 363-5023 or (801) 363-5018

Cell: (801) 381-1375
Facsimile: (801) 363-5027
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Payments:

Desert Power, L.P.
2603 Augusta Drive

Suite 880
Houston, Texas 77057
Attention: Catherine M. Fonfara

Vice President & Manager
Phone: (713) 572-2244
Facsimile: (713) 572-2255

Wire Transfer:
Bank: JP Morgan Chase Bank
ABA: 113-000-609

Acct: 766-0908-9822
For the Account of Desert Power, L.P.

Credit and Collections:

Desert Power, L.P.
2603 Augusta Drive

Suite 880
Houston, Texas 77057
Attention: Catherine M. Fonfara

Vice President & Manager
Phone: (713) 572-2244
Facsimile: (713) 572-2255

With Additional Notices of an Event of Default
or Potential Event of Default to:

Stephen F. Mecham, Esq.
Callister Nebeker & McCullough
Gateway Tower East, Suite 900
10 East Temple

Salt Lake City, Utah 84133
Phone: (801) 530-7316
Facsimile: (801) 364-9127
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To PacifiCorp:
All Notices:

PacifiCorp

Street: 825 NE Multhnomah Street
City: Portland, OR 97232

Attn: Contract Administration, Suite
600

Phone: (503) 813 - 5952

Facsimile: (503) 813 - 6291

Duns: 00-790-9013

Federal Tax ID Number: 93-
0246090

I nvoices:
Attn: Back Office, Suite 600
Phone: (503) 813 - 5585
Facsimile: (503) 813 — 5580

Scheduling:
Attn: Resource Planning, Suite
600
Phone: (503) 813 - 6090
Facsimile: (503) 813 — 6265

Payments:
Attn: Back Office, Suite 600
Phone: (503) 813 - 5585
Facsimile: (503) 813 — 5580

Wire Transfer:
BNK: Bank One N.A.
ABA: 071000013
ACCT: 55-44688
NAME: PacifiCorp Wholesale

Credit and Coallections:
Attn: Credit Manager, Suite 1800
Phone: (503) 813 - 5684
Facsimile: (503) 813 - 5609

30



With additional Notices of an

Event of Default or Potential

Event of Default to:
Attn: Andrew P. Haller, Esq. and
Jeremy D. Weinstein, Esq.
Phone: (503) 813-6266 and (925)
943-3103
Facsimile: (503) 813-7262 and
(925) 943-3105

23.2 The Parties may change the person to whom such notices assaddor
the address to which notice shall be sent by providing written notiw®of in
accordance with this Section.

IN WITNESS WHEREOF, the Parties hereto have caused this Agreement to be
executed in their respective names as of the date first above written.

PacifiCorp
By:
Name:
Title:
STATE OF )
COUNTY OF )
Subscribed and sworn to before me this day of , 2004

by

My commission expires:

Notary Public
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Desert Power, L.P.

By:
Name: Charles M. Darling, IV
Title:  President & General Manager

STATE OF TEXAS)
COUNTY OF HARRIS)

Subscribed and sworn to before me this day of 2004,
by Charles M. Darling, IV.

My commission expires:

Notary Public
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