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DESERT POWER EXHIBIT 1
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Please state your name, business address, and position for theorelc

My name is Charles Darling. My business address is 230@&sdaduite 880,
Houston Texas and | am President and General Manager of Desert Power, L.P
Please state who Desert Power, L.P. is.

Desert Power owns and operates a natural gas fired poaver@tated in Tooele
County, Utah adjacent to the US Magnesium refining facility.

What is the present status of the facility?

We are in the middle of an expansion of our facility that takle it from a simple
cycle facility into a combined cycle facility qualifyings a Qualifying Facility
under federal and state law. However, at the present time, toe \of the
uncertainty being addressed in this proceeding, work on the site has stopped.
Were you involved in the negotiation and execution of the Powé&turchase
Agreement between Desert Power, L.P. and PacifiCorp dateSeptember 24,
20047

Yes, | was. As you can see, | executed the agreement on behalf of mgert
Please provide the basis upon which you have come before the Commission
Under Section 21 of the PPA, in the event the parties are urabésdlve a
dispute between them, they can submit the matter to the Commifsgion
resolution. The parties have a dispute between them; they hawe ameattempt
to mediate that dispute between them and have been unsuccessful irsaoing
and, accordingly, Desert Power has sought resolution of the disputbeby
Commission.

What gives the Commission jurisdiction over this dispute?
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Section 21 of the PPA was in the agreement submitted to the Ssimmfor
approval, which approval was granted by the Commission in its Ord&ctober

7, 2004. By approving the contract, the Commission asserted jurisdiction over the
PPA, and thus, Desert Power believes the Commission continues to have
jurisdiction in the matter.

Please describe the dispute.

On February 10, 2006, Desert Power invoked ftitee majeure provisions in
Article 13 of the PPA. Th#orce majeure related to the inability of PacifiCorp to
meet the projected in-service date for the Desert Power egpainsits design,
engineering and construction of the interconnection facilities nedjlay Desert
Power to bring the power plant on line under the terms of the Pis letter

was followed by a further invocation of therce majeure provisions by letters
dated March 30, 2006 and May 19, 2006. These letters, and the related
correspondence from PacifiCorp, are attached to my testimomxlabits 1.1
through 1.7. The underlying facts relating to the invocation ofdtue majeure
provisions of the agreement are set out in the testimony dRdyer Swenson on
behalf of Desert Power.

Please state Desert Power’s position in this proceeding.

Desert Power believes it has been rendered unable to centipketproject in a
timely manner because of PacifiCorp’s wrongful rejection ofeleBower’s
invocation offorce majeure pursuant to the operative provisions of the PPA. That
invocation remains outstanding, is uncured, and has tolled Desert Power’'s

performance obligations on a day-to-day basis until cured. In tlaatime,
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PacifiCorp’s refusal to abide by the terms of the contract reaslered its
subsequent request for assurances, additional security and accessiditiooal
burdens not contemplated by the contract invalid.

Indeed, Desert Power believes that in the circumstancedjC®agis
actions render it in contractual breach. Nevertheless, whattesger seeks is
a Commission declaration that the force majeure remains iot effel that the
public convenience and necessity is served by a contract extensimgnthbse
lines reflected in the Term Sheet orally agreed to by the parties in JA066f
Does Desert Power still think it can achieve the June 2007 Commercial
Operations Date?

Yes, we do. But every day that goes by makes it more and difficailt to

attain. We are losing days for which there is presently no casapiag

extension. We had been hopeful that we could, through mediation, get tee matt

resolved by the beginning of August, in which case we believedowiel have
commenced site mobilization by September 1, giving us 9 full monthshieve
the Commercial Operation Date, a very realistic schedule. ¥HoawRacifiCorp’s
insistence on imposing extra-contractual conditions to resolve theamdityy
issues has only further delayed our ability to recommence constructionaprat
As it stands today, we will be lucky to have people on site aadlyreo go by

October 15, assuming the Commission were to promptly resolve #tisrmThat

cuts our time down to only seven and one-half months, and we have lost good

construction days in September and had our construction moved furthénent
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winter months. That is a challenging schedule, but one we epaned to set out
on.

What happens if you don’t make it?

We will have to come back before the Commission, but at this pbatti still a
hypothetical issue. However, we cannot bear any additional delagpghelweady
tried to work through this matter cooperatively with PacifiCorp f$eweral
months.

Why did Desert Power invoke theorce majeure provisions?

The invocation of théorce majeure related to the length of time that it was going
to take to get the transmission interconnection installed. Eadgjifis delay was
beyond Desert Power’s control and, therefore, an evefitroé majeure. By
invoking theforce majeure provisions, Desert Power believed it gave the parties
an opportunity to work out a realistic schedule when all fadlitegjuired of both
parties could be in place and operational.  Our goal was notate eg@roblem

or a confrontation; it was to find a business solution that was mytuall
accommodative.

Why was the timing of the interconnection so important?

Prior to the plant expansion, Desert Power already had an dntexction
Agreement with PacifiCorp and was classified as a network r@sevhen it was
selling power to PacifiCorp. Under that agreement, we alreatlyptoision for

80 MW'’s of power on the interconnection. This interconnection wastetfe
through the Rowley substation, where Desert Power had its own busbar,

transformer, breakers, switches, and meters for purposes ofrogipewer into



92 the PacifiCorp transmission system. All that we sought to dotevasend that

93 agreement to include the additional power we would be capable of deliesra
94 result of the plant expansion.
95 However, expanding the interconnection was important to being able to
96 commence the shake-out and start-up process. This is because the new
97 interconnection would be the one that would allow us to begin the “badkégedi
98 of power to commence the start-up operations on the newly condtpmtigons
99 of the plant.
100 Q. Were you also affected by the design of the interconnection?
101 A Yes, we were.
102 Q. Please explain.
103 A The design of the interconnection directly impacted the etattengineering
104 design work being done by our engineers for our plant. It alfextafthe
105 placement of orders for the electrical equipment to effleetihterconnection,
106 much of which have long lead times.

107 Q. What happened here?

108 A. As Mr. Swenson explains in his testimony, all of us — both Dd%awter and

109 PacifiCorp — were focused on an expansion of the interconnectiowadbét use

110 the existing lines. We proceeded along those lines for sewenaths. It was

111 only in late October of 2005, when we had essentially finalizeéelsagn working

112 off the existing interconnection that PacifiCorp advised us that tipesh
113 personnel had reviewed the design and wanted to fundamentally maqdify it
114 effectively starting over.



115 These modifications were substantial and required virtuallpnaptete

116 rework of the existing tie-in for both us and US Magnesium. Tédtrevas that
117 by February 10, 2006, it was clear that we were not goingue adinal impact
118 study from PacifiCorp until sometime in March at the estlieWith that type of
119 timeline, it was very clear that we would not have the interadrorefor the new
120 facility in place for some time, well beyond May 9, 2006.

121 However, the impact of this delay in the study was not limitedhe
122 interconnection itself. It stopped much of the electrical desigrkvioy our
123 engineers as they awaited inputs from PacifiCorp. With tlaeges, they could
124 not proceed. This, in turn, affected our construction progress and odulecha
125 completion.

126 Given these circumstances, we sent fouce majeure letter of February
127 10, 2006.

128 Q. What was PacifiCorp’s response?

129 A It rejected ouforce majeure claim.

130 Q. What was the basis for its rejection?

131 A. PacifiCorp claimed thaforce majeure events were limited to “Acts of God” and
132 similar type events.

133 Q. Did you agree?

134 A. No, | did not.

135 Q. Why not?

136 A. Theforce majeure language in Article 13 of the PPA states that an event o for
137 majeure is “any cause beyond the reasonable control of the @eatiePacifiCorp



138 that despite the exercise of due diligence, such party is unalpeevent or

139 overcome.” Clearly, the actions of PacifiCorp’s operationakgmarel at the
140 previous point of finalization of the prior study, which totally chahdbe
141 interconnection design and required entirely new engineering amghgdegere
142 actions beyond the control of Desert Power.

143 Q. PacifiCorp has previously stated that these events wereoin beyond the
144 control of Desert Power because it waited 5 months after th@gning of the
145 PPA to ask for an Interconnection Agreement. Do you agree?

146 A. No, | do not.

147 Q. Please explain.

148 A. The 5-month period occurred because we were looking for a stebme and

149 generator that was available that would allow us to meet loge tprimary

150 objectives as to this piece of equipment: (1) meet our on-line tiraggrements;

151 (2) meet our size requirements; and (3) allow us to attempthieee our heat

152 rate objectives under the PPA.

153 As to the first point, because of our scheduling constraints, we could not
154 go with a new unit because of the lead times for a new unitto Alse second

155 point, we needed a unit in the 30 to 40 MW size range. And on the third point, we
156 needed it to be a high-pressure turbine to do that. However,higbspressure

157 turbines are not that small.

158 It turned out to be a little like looking for a needle in the haysta
159 although there were many available steam turbines in the secandekgt, there

160 was only one steam turbine and generator set available thaumetgquirements.



161 However, that turbine was not the first turbine we found; beforeowadf that

162 particular turbine, we had to consider and inspect many turbine® @sed to
163 find the right match, which took some time.

164 Q. How did the search for the right steam turbine delay your request?

165 A. The interconnection request form requires very specific infoomadabout the
166 equipment proposed to be added to the transmission system so th&dPaaén
167 assess system impacts. Until we had that information, weéy realild not
168 meaningfully fill out the required form, and PacifiCorp could not undertake
169 meaningful evaluation of impacts. Thus, we could not make our requdsventi
170 had identified the equipment that we intended to install.

171 As soon as we had identified the equipment, and long before we had it
172 purchased, we used the information from that equipment to makequeasteor
173 the expansion of our existing Interconnection Agreement. Thus, we tookkhe
174 at that point that we would be unsuccessful in our acquisition effmtwould
175 have paid for a study that had no use. However, as it turns out, vessudy
176 acquired the equipment. | might add that we used this same appraagietite
177 our engineering — telling our engineers to design to the proposed emtiptour
178 risk of not acquiring it.

179 Q. Do you believe that the delay in filing the interconnectionrequest was
180 responsible for the events that lead to youfrorce majeure claim?

181 A No, | do not. As Mr. Swenson set out, we were had essentiadllized a
182 interconnection design with PacifiCorp by the end of September of ZRather,
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it was the total redesign of the existing interconnection m @dtober of 2005

that resulted in the delay.

How did those delays affect Desert Power?

They fundamentally affected our scheduling on the completion of the plant.
Please explain.

We had set out in our planning to try to bring the plant on-line anedmy for
commercial operation by January 1, 2006. However, delays in cegaipment
acquisition made that goal unattainable. Nevertheless, wgsakepat focused on

the requirement under the PPA to get the plant on-line by May 9, 2006.

However, with the redesign of the interconnection, and the attendant
delays that PacifiCorp told us we would be incurring, we had to @munfrow we
would manage our construction efforts in order to assure an on-timergeli
consistent with PacifiCorp’s ability to provide us a “backfeed” frim new
facilities. Based on the schedules provided us, that “backfeed” wotldccur
until mid- to late September, 2006. Indeed, in mid-May, 2006, PacifiCorp
advised us that that date had slipped to November 15, 2006.

With those kind of delays evident by early 2006, we had to examine and
begin adjusting our construction schedules. The further into the madtgot,
the longer the interconnection delays became. This led to our subsémuoent
majeure letters of March 30, 2006 and May 19, 2006. But at the same time, it
made no sense to staff up to as many as 300 laborers on extendei noees a
May 9, 2006 date if we were then not even going to be able to b&girup

operations until fall of 2006.
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What was PacifiCorp’s response to your subsequehbrce majeure letters?
The same as before: rejection of the claim.
With these rejections, why didn’t Desert Power just omplete the plant
anyway and just leave it there until everything was ready?
It would have been very costly to do so, and it would have been wholly
impractical. As a plant begins to be completed, the “backfeed” fitoen
interconnection is utilized to begin testing pumps, running systemsloamgl the
necessary completion work and adjustments. In effect, without thidebde we
would not know what had to be done as we went along in the final precesse
requiring tearing out installed items and reinstalling them oneehad the
backfeed. As well, we would have to demobilize and remobilize witheing
fully certain of the crafts required to complete the facility.

Equally importantly, PacifiCorp’s straight-out rejection of ousim
directly impacted our financing. We had secured permanent finateciage out
our bridge construction loan. But with the rejection of fibree majeure claim,
the permanent financing became concerned about the viability oPR#e
Ultimately, they terminated the commitment at the end of kefr Our bridge
lender, although originally supportive, became increasingly coedesbout our
inability to reach any resolution with PacifiCorp and ultimatelyninated further
financing at the end of April until we could get the mattethwiPacifiCorp

resolved.

10
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Thus, with the dispute with PacifiCorp, we were unable to meet the
conditions of retaining our financing to complete the plant. So witHi€Cap’s
refusal to recognize our claim, we lost our ability to move forward.

Did Desert Power make PacifiCorp aware of these problemsvith the
financing?

Yes, we did. We repeatedly informed them over this course efttuat we had
to get this cleared up to keep our financing. But PacifiCorp lagptting the
claims anyway, making no effort to engage in meaningful discussions.

Did that change at all anytime subsequently?

Yes, at least temporarily, but after we had alreadydur permanent financing at
the end of February, had our bridge financing shut down at the end igf afyor
had been forced to shut down construction at our site in early May..

Please explain.

There were two efforts. The first was by Rocky Mountdower division of
PacifiCorp in mid-May offering to work with us to get the tnanssion facilities
in place earlier. However, because of actions we had alrekdy taven the
timelines PacTrans was providing us, those efforts could not havedstie
delay problems. In any event, after we began to chase dowrethergt needed
to solve the problems, it became clear that we could not get thdecdhee
transmission elements any earlier in any event.

The second effort was by what is now the PacifiCorp Enenrggiai of
PacifiCorp. In late May, it agreed to try to resolve thetemavith us. As |

previously set out, we had repeatedly urged on PacifiCorp our dediethte best

11
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manner by which to resolve this matter was by agreemengebatithe parties, a
belief that dictated the approach we took of invoking ftmee majeure clause.
After ensuing discussions, by Term Sheets dated June 14 and 21, 2006, we
achieved a resolution of the matter, agreeing to extend the Corah@paration
Date under the PPA to June 1, 2007 and agreeing to an attendant one-year
extension of the PPA. The only point of discussion was the spetuificsion of
PacifiCorp Transmission within the scope of the release provisianed® the
parties since we had not concluded our negotiations with PacTranshaever t
Interconnection Agreement.

What happened to the Term Sheet?

As | mentioned, we provided some comments to PacifiCorp, theoflaghich
were made on June 22, 2006, on the terms of the release. Afteridnat, heard
nothing further on the Term Sheet.

What was your next substantive communication concerning the PPA?

My next substantive communication regarding the PPA was qaes¢ to
participate in a discussion with PacifiCorp and DPU Staff. 4 iwbormed it went

to a question arising out of PacifiCorp’s rate case.

What was the substance of that discussion?

The discussion concerned our gas supply situation at the plantellAguestions
that were posed regarding the installation of upstream compressiba Questar
Gas distribution system serving the plant.

What is that situation?

12



272 A Mr. Swenson discusses the matter in his testimony. Howéseshort answer is

273 that we believe we have taken all measures required undeonl@a — and
274 more — to assure our gas supply for the commencement of servicethader
275 contract and are taking additional measures to assure elinamgatgotential for
276 future uncertainty.

277 Q. Was there follow-up to that call?

278 A. Yes, there was.

279 Q. Please tell me what that was and the subsequent evestgrounding that
280 follow-up.

281 A. On July 14, 2006, Desert Power’s attorney received a letter frarviltk Klein,

282 Vice President of PacifiCorp; | have attached the letseEhibit 1.8. Desert
283 Power responded to that letter on July 19, 2006, which letter is attached a$ Exhibi
284 1.9. Because it appeared that a dispute had developed that requiredomediat
285 Desert Power requested mediation pursuant to Article 21 of the PBcifiCorp
286 requested various assurances and undertakings in that letter, nvdstlofwe
287 considered not founded in the PPA and constituting an attempt to impose ext
288 contractual conditions on us.

289 Q. Did that mediation occur?

290 A Yes, it did.

291 Q. When was that?

292 A It occurred on Tuesday, August 1, 2006.

293 Q. What were the results of that mediation?

13
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At the conclusion of the mediation, once again, no agreement was fontigcom
from PacifiCorp. Rather, PacifiCorp requested that we put inttngra point-
by-point response to Mr. Klein’s July 14, 2006 letter. In addition, Fzmifi
requested that Desert Power agree to an automatic rethet avoided cost price
under the PPA if we did not meet the June 1, 2007 on-line date; however,
PacifiCorp did not provide any estimate of what they projectedptieg would

be.

Did Desert Power provide PacifiCorp the requested response?

Yes, we did, by letter dated August 4, 2006, a copy of which &lettl as
Exhibit 1.10.

Did Desert Power agree to the automatic price reset proposed bwadfiCorp?

No, it did not.

Why did Desert Power not agree?

The automatic price reset condition PacifiCorp requested Diegeser to accept
not only has no basis in the PPA but would essentially render thectproje
unfinanceable.  The additional security PacifiCorp has requested is not
contemplated under the PPA. The assurances PacifiCorp sought supghs
are not contemplated under the PPA, and Desert Power hasedatfifithe
contractual provisions on fuel under the PPA, as Mr. Swenson sets big in
testimony. Finally, the financial assurances that PacifiCeqgouests cannot be
given until it has removed what effectively constitutes a “blogkaction” to
Desert Power’s ability to obtain those assurances.

Why is that?

14
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As to the first condition, PacifiCorp has requested that Dd%anter agree
unconditionally to an unknown rate for the duration of the contract & not

online by June 1, 2007. No financing source will accept such a provisiandse
it cannot know what the revenues will be to support repayment of agycing

that it may make.

As to the second condition, the $4 million letter of credit sought by
PacifiCorp is required under Section 8.2 of the PPA in support ofrDReeever
achieving a Commercial Operation Date. Prior to that, the pomgf Section
8.1 apply, with its own internal damage calculation and refreshmevisjons.
PacifiCorp is attempting to invoke the provisions of Section 8.2 with
Commercial Operation Date. That is not contemplated. Whatstidaamply to
further burden Desert Power’s ability to obtain financing.

As to the third, the fuel provision, Mr. Swenson has discussed at length the
measures we have taken to ensure our fuel supply, and how those &alip
satisfy Desert Power’s obligations under the PPA.

As to the fourth condition, with PacifiCorp unwilling to ratify th@&#m,
Desert Power cannot obtain further financing. This was sehouiri August 4,
2006 letter to PacifiCorp which then generated two additional letters datedtAugus
7, 2006 marked as Exhibits 1.11 and 1.12.

Was there any further correspondence between the parties?
Yes. After the schedule in this matter was set, PacifiGant us a notice of
default dated August 16, 2006 which is attached as Exhibit 1.13.

What is the current situation?

15
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We have a financing source willing to come into the project and gwothe
assurances on financing sought by PacifiCorp. However, it will greeao the
first and second conditions.

Do you have an amended Interconnection Agreement now?

No, we do not.

What is the status of the amendment?

We have completed all of the elements of the new agreemertt; ifmost all, of
the required equipment has been ordered; and basically all elemeenéady to
move forward. There is one consent from US Magnesium that evavaaiting,
but that should be it. We have already funded over $400,000 of PacifiCorp’s
costs. Essentially, everyone has moved forward on the basis ofrineddo
design and taken all necessary elements to implement the rezeommect. For
example, the specialized poles required for the new interconnectvbrck are a
long lead-time item — are already ordered. On the currentftamee, we believe
the new interconnection would be ready early next year.

Does that conclude your testimony?

Yes, it does.
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Dean Brockbank

Rocky Mountain Power

Senior Counsel

Rocky Mountain Power

One Utah Center

201 South Main, Suite 2200

Salt Lake City, UT 84111
Dean.Brockbank@pacificorp.com
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Patricia Schmid

ASSISTANT ATTORNEY GENERAL
Division of Public Utilities

500 Heber M. Wells Building

160 East 300 South

Salt Lake City, UT 84111
mginsberg@utah.gov
pschmid@utah.gov

Paul Proctor

ASSISTANT ATTORNEY GENERAL
Committee of Consumer Services
160 East 300 South™5loor

Salt Lake City, UT 84111
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