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Please state your name, business address and ipos with
PacifiCorp dba Rocky Mountain Power (the “Company”).

My name is Bruce W. Griswold. My business addrés 825 N. E.
Multnhomah, Suite 600, Portland, Oregon 97232. laaManager in the
Origination section of the Company’'s Commercial aidading
Department.

Qualifications

Are you the same Bruce Griswold who previoushprepared and
submitted testimony in this proceeding?

Yes, with regard to the Stipulation dated May, 2004 and related
proceedings.

Purpose of Testimony

What is the purpose of your testimony?

I will respond to the direct testimony of Mr. @ies Darling and
portions of the testimony of Mr. Roger Swenson. e@fically, the
portions of Mr. Swenson’s testimony that addresse ttommercial
aspects of the Power Purchase Agreement datedn3smt@4, 2004 (the
“Agreement”) between the parties. A copy of thedgment is attached

to my testimony as RMP Exhibit BWG-1.
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Mr. Darling states that PacifiCorp has not beerresponsive to Desert
Power to resolve this dispute. Do you agree?

No. PacifiCorp has worked openly and in earnesh Desert Power
regarding the issues surrounding Desert Power mgsgs Scheduled
Commercial On-line Date as set forth in the Agrestme In fact,
Company personnel at all levels and in multipleitess units, including
the presidents of PacifiCorp Energy and Rocky MaimPower, have
attempted over the past six months to resolve dfarences and find an
equitable solution that accommodates Desert Poweresl to complete
its facility, but also preserves the rights ane@iasts of the Company and
our customers.

Why are the parties bringing a contractual dispue to the
Commission?

The Commission initiated and presided over the Matter of the
Application of PacifiCorp for Approval of an IRP-Based Avoided Cost
Methodology For QF Facilities Larger than One Megawatt (Docket No.
03-035-14). Based on the Commission’s approvathef Stipulation
dated May 20, 2004, a copy of which attached heast&RMP Exhibit
BWG-2, PacifiCorp and Desert Power, L.P. (“DesentvEr”) entered

into the Agreement. The Agreement and the ternd @mnditions
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contained therein were reviewed and approved byGbmmission’s

Order Approving Desert Power's Qualifying Facilityontract dated
October 7, 2004. Correspondingly, any subsequem@ndment to the
Agreement will require Commission approval. Furtlibe Commission
has jurisdiction over all retail rate matters, atilee outcome and
determination of the issues in dispute could aftedtomer retail rates.
Finally, the terms of the Agreement require tha garties submit all
disputes under the Agreement to the Commissiondigermination.

Thus, PacifiCorp believes that the Commission khasdiction over the
terms and provisions of the Agreement, including thterpretation

thereof.

Please describe the basis of the commercial digp of the parties as

it relates to the Agreement.

Fundamentally, the disagreement is fairly stnéfigrward. Desert Power
argues that an event of force majeure has occumiéd respect to

PacifiCorp’s efforts to interconnect the facility PacifiCorp’s electrical
system. PacifiCorp disputes Desert Power’s cldifor@e majeure. The
issues related to the facts and circumstances wuing the

interconnection and alleged force majeure are dssli in more detail

by PacifiCorp witnesses Kenneth Houston and Dougnnim.
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Notwithstanding the alleged force majeure, Desemd? believes that
the event of force majeure suspends and otherwlss/es them of any
further obligation under the terms of the AgreemdpacifiCorp believes
that even assuming for sake of argument an evefdroé majeure did
occur, that event does not alleviate Desert Podis obligations under
the Agreement, including its obligation to post &f Security’, as that
term is defined by the Agreement, and provide &oitkli adequate
assurances under the Agreement.

Q:  Why have the parties been unable to reach resdglon?

A. There have been a number of issues. Desert iPdaiens that a force
majeure event has occurred, and further allegeghlsaevent effectively
relieves them of certain obligations under the &grent, including the
obligation to provide PacifiCorp with Default Setyrand the requested
additional adequate assurances. The Company vaellgrdesagrees that
a force majeure event has occurred. Nonetheless) effort to resolve
the dispute and get past the issue of a force megjdracifiCorp and

Desert Power agreed to negotiate a term sheethwhitild serve as a

1 The Agreement (Section 8.2), states that Pacifi®@apthe right to require Desert Power to post a
letter of credit for the benefit of PacifiCorp imetamount of $4 million on or before the Sched@edmercial
Operation Date in the event of a material advehsage. A material adverse change is any changehwh
the reasonable opinion of PacifiCaadversely impacts Desert Power’s ability to fuiil obligations under the
Agreement.
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precursor and basis for developing an amendmentcthdd be signed
by both parties, modifying the terms of the Agreame The most
significant term of the proposed term sheet wasfiCacp’s willingness
to permit Desert Power to establish a new commleogaration date of
June 1, 2007 for the facility, as opposed to theeJl, 2006 date in the
original Agreement. However, the term sheet wagenénalized, and
during the pendancy of negotiations and discusdi@tween the parties
regarding the term sheet, intervening circumstarares events caused
PacifiCorp to assert its contractual rights andunegDesert Power to
post Default Security and request additional adeguassurances
pursuant to the terms of the Agreement.

Desert Power asserts that it can be on-line lbgvesed on-line
date of June 1, 2007; however, based on recenistigms with Desert
Power, Questar and the Utah Division of Publicities$, PacifiCorp has
reason to doubt Desert Power’'s assertion that #odity will be
commercially operational by June 1, 2007.

Please discuss the events and circumstancesreunding the parties’
efforts to negotiate a term sheet as a precursor t@a definitive

amendment to the Agreement.
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PacifiCorp and Desert Power discussed, aber course of several
months, a mechanism to allow Desert Power to pat¢eecompletion
and still protect the Company and our customersnflany adverse
impact caused by Desert Power's delay in reachiognneercial
operations. In April and May 2006, the parties @veegotiating a term
sheet that sought to preserve the value of the ekgeat for our
customers and still allow Desert Power to consttinetfacility and meet
its obligations by agreeing to a June 1, 2007 coroi@eoperation date.
However, contrary to Mr. Darling’s testimony, trexrh sheet was never
finalized, nor was it executed. This was primablycause PacifiCorp
learned of (i) the work stoppage on the facility), the additional liens
imposed on the facility and (iii) Desert Power'salnlity to secure firm
gas transportation service from Questar to sergdaility. PacifiCorp
believes that a combination of all these eventsis ghe questions
surrounding Desert Power’s financial situation, stdote a material
adverse change as contemplated by the terms éfgrement. Further,
the combined effect of all these events calls question Desert’s ability
to meet even the proposed extended date of Juk@0¥, Thus, given
the level of uncertainty regarding the viabilitytbe facility, PacifiCorp

turned to its remedies under the Agreement andestqd that Desert
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Power post the Default Security and provide addéloadequate
assurances, to protect the interest of the Comaadyts customers.

Can you provide additional detail about the fats that led PacifiCorp
to cease the term sheet discussions and requesturasces?

During the negotiation of the term sheet a numbé facts and
circumstances were brought to PacifiCorp’s attentievhich give
PacifiCorp significant concern about Desert Powabdity to have the
facility commercially operational by June 1, 20@&pecifically, these
facts include: (i) all work on the facility had esuspended; (ii) a June
19, 2006 lien was placed on the entire facilityclenbering it in the
amount of $4.6 million, and indeed, a total of $rflion in liens
currently encumber the facility; (iii) the inabyitto secure firm gas
transportation service from Questar, which is theary fuel source for
the generation plant, in a timely manner to ensoramercial operation
on or before June 1, 2007; and (iv) uncertaintyraurding Desert
Power’s bank financing and ability to obtain aduhtal equity in order to
have the necessary funds to complete the facililf.these facts taken
as a whole gave PacifiCorp grounds under the tefrtise Agreement to
demand the Default Security and additional adeqaagseirances under

the Agreement.
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Is there a disagreement between the parties ovédre power pricing
applicable if a June 1, 2007 date is agreed?

Yes. Mr. Darling states that PacifiCorp is atpging to add a “new”
condition to the term sheet, and presumably anyitiek amendment to
the Agreement, which the Commission would havepfwreve. Based
on Mr. Darling’s testimony, it appears Desert Podees not agree that
they would be subject to new avoided cost pricfrigey are not on-line
by June 1, 2007. PacifiCorp does not agree withDarling’s
characterization that such a condition is a “nesvirt, given that the
term sheet and a definitive amendment were neraliZed. PacifiCorp
maintains that it always contemplated requiring tesert Power would
have had to agree to the long term avoid cost ndellbgy established
by this Commission in Docket No. 03-035-14 in ther# that the
facility was not commercially operational by June€Q07.

What authority leads PacifiCorp to believe that aoided cost pricing
should apply in the case where Desert Power doestrachieve
commercial operation by June 1, 20077

PacifiCorp believes the Commission’s order apprg the May 20, 2004
Stipulation makes it clear that the avoided costthodology as

contained therein was only valid for qualifying ifaes that were on-
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line an operational on or before June 1, 2007.ifieacp believes that
requiring such a term in any definitive amendmenthe Agreement is
warranted and necessary because resetting theeavaidst pricing,
which was the basis for the pricing in the Agreetnemould be
consistent with the terms of the Stipulation appibby the Commission
and signed by Desert Power. Qualifying facilitieat do not meet that
firm date of June 1, 2007 would have to effectivagyee to the avoided
cost pricing then in effect for the utility. Paclbrp does not believe this
Is a “new” term, but it is an acknowledgment of ttexms of the
Stipulation as approved by the Commission.

Why did PacifiCorp specify this as a term of thenitial Agreement as
approved by the Commission?

The Agreement as approved by the Commissioneroplated that the
facility would achieve a Commercial Operation DafeJune 1, 2006.
The Agreement also contemplated significant ligteda damages
provisions for failure to achieve a Commercial Gpen Date of June 1,
2006. At the time the parties negotiated and izeal the Agreement, it
was never contemplated that the facility would het on-line and
operational within the time frame described by 8tgulation. Within

the context of negotiating an amendment to the &gent, PacifiCorp

Page 9-- Rebuttal Testimony of Bruce W. Griswold



176

177

178

179

180

181

182

183

184

185

186

187

188

189

190

191

192

193

194

believes it is necessary and prudent to protect itherests of its
customers by requiring an express term that desxthe effect of Desert
Power’s failure to achieve a June 1, 2007 commieogaration date for
the facility.

Mr. Darling emphasizes that a provision in an amandment to the
Agreement requiring refreshed avoided costs if thdacility is not
commercially operational before June 1, 2007 is uaifr because such
alternative price is unknown, and would in effect peclude Desert
Power from obtaining any financing on the facility. Do you agree
with his characterization?

No. In discussions of a possible amendment e Agreement,
PacifiCorp has offered to incorporate the post Jun2007 avoided cost
pricing into the body of the amendment. Includitige alternative
pricing in the amendment would eliminate any uraaty as to the post
June 1, 2007 pricing.

Is PacifiCorp prepared to specify what the posfune 1, 2007 avoided
cost pricing would be under a Commission-approvedraendment to
the Agreement if Desert Power fails to achieve Comencial

Operation before June 1, 20077?
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Yes. Attached to my testimony as RMP Exhibit BY8 are the results
of an avoided cost pricing run that would apply B@sert Power if its
facility has not achieved Commercial Operation befdune 1, 2007.
This avoided cost pricing run was conducted in oesp to a data
request from the Division of Public Utilities.

Use of Force Majeure

Under the terms of the Agreement, does an evenf force majeure
relieve Desert Power of its obligation to post Detdt Security and
provide additional adequate assurances?

Although | am not an attorney, after discusstihgse issues extensively
with counsel, | can state that PacifiCorp’s positis that an event of
force majeure has not occurred, and that everhifigk, an event of force
majeure would not relieve Desert Power from thesmtractual
obligations. The Agreement is specific on theseies. For example,
Section 8.2 of the Agreement states as follows:

“Seller shall provide default security (“Default ceeity”) for its
performance hereunder. For such purposes, thauD&acurity shall be
composed of a (1) Letter of Credit for the benefitPacifiCorp_on or

before the Scheduled Commercial Operation Datehe amount of
$4,000,000 . . .{Emphasis added).
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Based on the plain language of Section 8.2, Pamifi®elieves that the
requirement to post Default Security has alwayslmemmtemplated prior
to the Scheduled Commercial On-line Date of thditpc

Further, Section 13.1 of the Agreement providgsart:
“As used in this Agreement, “Force Majeure” or “ament of Force
Majeure” means any cause beyond the reasonabletohthe Seller or
of PacifiCorp that, despite the exercise of duaedrice, . . . such party

shall be unable to overcome, except that nothingatoed herein shall
effect [sic] the obligation to pay(Emphasis added).

PacifiCorp believes the plain language of the Agrest makes it clear
an event of force majeure does not suspend a parbfigation to make
payments pursuant to the terms of the Agreememtuding Desert

Power’s obligation to post a Default Security pagine

Finally, Section 11.1.5 of the Agreement providedadlows:

“A Material Adverse Change has occurred with resgecSeller and

Seller fails to provide such performance assuramsesire reasonably
requested by PacifiCorpncluding without limitation the posting of

additional Default Security or the maintenance @emewal of Default
Security pursuant to Section 8.2 . (Emphasis added).

PacifiCorp believes Section 11.1.5 makes it cleat if PacifiCorp has a
reasonable basis for believing Desert Power hasreeqced a material
adverse change in its situation and circumstarideas the contractual

right to request Desert Power post Default Secuatyd provide
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additional reasonable adequate assurances dentogstita ability to
perform its obligations under the Agreement.

Mr. Swenson’s testimony contends that the Agreeemt does not
require firm gas transportation service. Do you agee?

No. Scheduled Deliveries as defined in the A&gment are a firm
obligation with liquidated damages for non-delivenyder the terms of
the Agreement. Section 6.1 of the Agreement reguihat the Seller
“....operate and maintain the Facility in a safe manneaccordance
with . . . Prudent Electrical Practices . . .”.u@ent Electrical Practices,
as defined by Section 1.25, dictate that the quiatiffacility engage in
“...the practices, methods and acts engaged in oroep@ by a
significant _portion of the electrical utility indirg or any of the
practices, methods or acts, which, in the exem@iseasonable judgment
in the light of the facts known at the time a deeigs made, could have
been expected to accomplish the desired resultealoivest reasonable

cost consistent with reliability, safety and expedi....” (Emphasis
added).

PacifiCorp believes it is prudent utility practiteat facilities such
as the one proposed by Desert Power be requirdiave firm gas
transportation service to operate safely and rigliah a manner
consistent with its contractual obligations. AslsuDesert Power must
obtain and maintain the firm gas supply transpmmat@nd firm gas

supply agreements to meet its obligation to perfo8oheduled
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Deliveries. Desert Power has failed to demonstteeit can obtain fuel
sufficient to run its facility if PacifiCorp dispeltes the plant 24 hours a
day, seven days a week, as PacifiCorp has the taylolo under the
Agreement. Not having a firm gas transportatiavise agreement and
firm gas supply agreement in place or some altermabeans of firm
fuel supply is not consistent with prudent utilppyactice. PacifiCorp
believes this would not be a practice that the Casion or our
customers would accept as a commercially reasotaisi@ess practice.
What about Mr. Swenson’s position that PacifiCorponly required
commercially reasonable efforts to obtain firm gasservice and
supply for Desert Power to meet Scheduled Delivese

PacifiCorp and Desert Power negotiated the télcommercially
reasonable efforts” because the Agreement contdiqeidated damages
for not meeting scheduled and dispatched powervelgdis. The
liuidated damages provision is an extraordinagvision to provide a
means to compensate the utility and its custon@rsidn-performance.
Desert Power cannot simply rely on a liquidated @genpayments as a
substitute for commercially reasonable businesstiges. Liquidated
damages mitigate the Company’s and our customesk’ for Desert

Power’s non-performance in the event Desert Powgas supply is
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interrupted and it is unable to deliver power taif@orp. Under the
Agreement, when PacifiCorp dispatches the facflig., requests Desert
Power to run the facility to provide energy for atustomers), Desert
Power may fail to deliver electrical power to Pa&drp only for defined
National Electrical Reliability Council (“NERC”) e&nts as listed in the
Agreement under Section 6.4 and Exhibit D. Spedilfy, Desert Power
is not allowed to interrupt its delivery for a Namtailing Event, which
IS an event that exists whenever equipment or megonponents are
removed for maintenance, testing or other purptisasdoes not result
in a unit outage or derating. Not having gas sypplthe plant when
dispatched would be a Noncurtailing Event becabhgepant is fully
available but unable to operate with no fuel.

What is PacifiCorp asking the Commission to do in rgponse to the
parties’ dispute?

PacifiCorp is specifically requesting that theor@mission make a
determination that, given the facts and circumstanao force majeure
has in fact occurred, and that accordingly the seahthe Agreement
stand, including the requirement that Desert Pqwest Default Security
and provide PacifiCorp the additional requestedjadte assurances.

Alternatively, if the Commission finds that a foroejeure event
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has occurred, PacifiCorp requests that the Comamssiake a ruling on
the scope and duration of the event of force majgursuant to Section
13.2 of the Agreement. Further, PacifiCorp regueéle Commission
make a determination as to whether the scope aradioi of that force

majeure excused Desert Power's performance witlardego Default

Security and the requirement to provide PacifiCadglitional adequate
assurances, and if not, that Desert Power be esjtir meet such terms
immediately. Finally, PacifiCorp requests that @@mmission find that

if the parties execute an amendment to the Agreemammy such

amendment must have a provision calling for refeedshvoided cost
pricing that would be effective if the facility hasot achieved

Commercial Operation on or before June 1, 2007.

Does this conclude your testimony?

Yes it does.
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