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                  P R O C E E D I N G S 1 

   2 

              COMMISSIONER CAMPBELL:  Let's go on t he 3 

  record in Docket 04-035-04 in the matter of the 4 

  petition of Desert Power, LP for approval of a 5 

  contract for the sale of capacity and energy from  its 6 

  proposed QF facilities. 7 

              We are in a Technical Conference.  Th e 8 

  intent is to be able to share information with ea ch 9 

  other and perhaps in a little freer method than w ill 10 

  take place at our hearing next week if that goes 11 

  forward.  What I would like to do is turn some ti me 12 

  over to Karl Miller from MMC to talk to us about 13 

  their proposed purchase of Desert Power and see i f 14 

  any of the parties have questions for him. 15 

              Go ahead, Mr. Miller. 16 

              MR. MILLER:  Thank you, Mr. Chairman.  17 

              My name is Karl Miller.  Thank you fo r 18 

  allowing me to speak briefly.  I realize that my time 19 

  is going to be brief with you today, but I think that 20 

  it's important that I be here to do two things.  One 21 

  is introduce my company so that the stakeholders,  22 

  PacifiCorp, the Commission, and anybody who has 23 

  relevant involvement in this matter know who we a re. 24 

  And more importantly, secondarily, understand why  25 
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  we're going to be involved in the Desert Power 1 

  project and what our intentions are and what some  of 2 

  the key conditions of that involvement are. 3 

              MMC Energy is a public company.  We'r e 4 

  listed on the NASDAQ in the U.S. and on the Deuts che 5 

  Borse in Germany.  We are an acquisition firm.  W e 6 

  buy, own, operate power plants, primarily in Nort h 7 

  America.  The executives and the board members of  MMC 8 

  are clearly experts in the field and I will leave  it 9 

  up to you do your own research.  And we're happy to 10 

  answer with experts any data requests that come 11 

  regarding our business or matters that are releva nt 12 

  to Desert Power. 13 

              But for the purpose of this group tod ay, 14 

  we have executed a letter of intent with exclusiv ity 15 

  with the principals of Desert Power to acquire 10 0 16 

  percent of the operating project and all ancillar y 17 

  assets, contracts, permits, and anything that rea lly 18 

  is relevant to the project, including the PPA wit h 19 

  PacifiCorp. 20 

              And I will get right to the direct po int. 21 

  The basis of the transaction that will allow not only 22 

  this project to continue for the benefit of the S tate 23 

  of Utah and the ratepayers and, frankly, to serve  the 24 

  reliability purposes of the grid is, very simply,  a 25 
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  bona fide PPA.  The Power Purchase Agreement has to 1 

  be upheld in current form, or relatively close to  2 

  current form, notwithstanding the date of 3 

  commissioning the facility to allow the plant to be 4 

  financed in the capital markets. 5 

              MMC will provide the equity.  But as you 6 

  know, these projects typically will have project 7 

  finance debt from any number of project finance b anks 8 

  or other lenders in the marketplace. 9 

              So it's absolutely critical that this  10 

  Power Purchase Agreement be resolved such that th e 11 

  project can get brought back into the constructio n 12 

  status and completion as soon as possible, and an y 13 

  changes in the current pricing structure that is 14 

  basically documented in the contract today will 15 

  technically render the project non-financeable.  And 16 

  I'll let the principals of Desert Power certainly  17 

  speak to that in more detail.  I will give you MM C's 18 

  position on that. 19 

              So we are in negotiation to sign a 20 

  definitive purchase and sale agreement, which is very 21 

  close to be executed.  MMC has had its own engine ers 22 

  evaluate the project.  Our engineers are Worley 23 

  Parsons, a very reputable, large, global engineer ing 24 

  firm.  We have met with the current design engine ers 25 
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  and the contractors who have been working on the 1 

  facility and we have done our own analysis and we  2 

  believe that the facility is viable and can be 3 

  completed and be a productive facility in the sys tem 4 

  and also in the State of Utah. 5 

              But I want to stress that the premise  and 6 

  the key condition of MMC becoming the owner and 7 

  operator of this facility is based on the 8 

  preservation of the PPA that's before this 9 

  Commission, and I assume that will be continued t o be 10 

  discussed. 11 

              We would like to see, frankly, settle ment 12 

  discussions advance.  MMC is more than willing to  sit 13 

  down with the stakeholders and try to resolve any  14 

  lingering issues that are outstanding that the 15 

  principals, and Steve will certainly outline, bec ause 16 

  we believe that's the best for all parties.  We d on't 17 

  believe that prolonged Commission process is in t he 18 

  best interest of the stakeholders or the project or 19 

  anybody. 20 

              We believe that basically the project  has 21 

  got a relatively high amount of capital already 22 

  expended.  There are assets on the ground, there are 23 

  commitments that have been made, and we believe t hat 24 

  it can be brought back to fruition in very short 25 
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  order if all parties sit down and negotiate.  MMC  is 1 

  willing to do that and we would offer that up as part 2 

  of our ongoing involvement in this process. 3 

              COMMISSIONER CAMPBELL:  Mr. Brockbank ? 4 

              MR. BROCKBANK:  Just a question.  Is MMC a 5 

  current equity financier in the project or is the re 6 

  any relationship previous to this acquisition? 7 

              MR. MILLER:  No.  MMC has no capital,  8 

  prior capital to the project.  We are new capital . 9 

  We would bring new equity and new debt to the pro ject 10 

  to complete it. 11 

              COMMISSIONER BOYER:  Is the proposed 12 

  structure of the transaction a stock purchase or an 13 

  asset purchase? 14 

              MR. MILLER:  I think ultimately we wi ll 15 

  acquire all of the assets of the project.  There may 16 

  be some structuring for tax purposes, but that's 17 

  really irrelevant.  MMC will be, as contemplated,  100 18 

  percent owner of all the assets affiliated with t he 19 

  Desert Power project. 20 

              MR. GINSBERG:  Michael Ginsberg.  Und er 21 

  the terms of the current existing contract, does 22 

  PacifiCorp have any role in either dealing with t he 23 

  asset transfer or purchase like this, either 24 

  approving it or any other fashion, or can this ju st 25 
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  occur without any interaction directly with them?  1 

              MR. MILLER:  I'll defer the question to 2 

  Mr. Mecham as regards the PPA, but as far as the 3 

  other -- the ancillary assets that are related to  the 4 

  facility, i.e., the turbines and all of the equip ment 5 

  on the site.  I don't believe, unless I'm missing  6 

  something, that there is any involvement in that part 7 

  of the transaction.  I think the only involvement  may 8 

  be regarding the PPA, and I'll let Mr. Mecham add ress 9 

  that. 10 

              MR. MECHAM:  My recollection is is th at 11 

  there's an assignment provision in the existing 12 

  contract for PacifiCorp's involvement. 13 

              COMMISSIONER CAMPBELL:  We're going t o 14 

  need to speak up for our reporter to hear. 15 

              MR. DARLING:  I think -- I mean, obvi ously 16 

  we would review this with PacifiCorp, but I think  17 

  where you sell all or substantially all of your 18 

  assets, I think we have the right to make that 19 

  assignment. 20 

              MR. BROCKBANK:  That's my understandi ng of 21 

  the reading as well.  But we would expect to do - - 22 

  conduct due diligence to make sure that MMC was a ble 23 

  to perform, provide the collateral and other issu es. 24 

  We would want to conduct due diligence and have 25 
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  discussions, obviously. 1 

              MR. MILLER:  And MMC is certainly wil ling 2 

  to enter into discussions and speak to those issu es. 3 

              COMMISSIONER CAMPBELL:  Other questio ns 4 

  for Mr. Miller? 5 

              MR. ELMONT:  Mr. Chairman, it may or may 6 

  not be the appropriate time to reiterate what I s aid 7 

  off the record, but just so we're clear and there 's 8 

  no misunderstanding. 9 

              I appreciated Mr. Miller's willingnes s to 10 

  answer data requests, but I would just state at t his 11 

  point that if there is difficulty in getting 12 

  participation, given the fact that MMC is not 13 

  currently a party, that PacifiCorp would object t o 14 

  any use of Mr. Miller's testimony or Mr. Miller's  15 

  statement, I should say, with regard to the 16 

  Commission's decision, if there ends up needing t o be 17 

  a Commission decision here.  So I just say that a t 18 

  the outset in the hopes that we can work through it. 19 

              COMMISSIONER CAMPBELL:  Any other 20 

  discussion about MMC? 21 

              All right.  Thank you. 22 

              Ms. Coon, Andrea? 23 

              MS. COON:  I believe PacifiCorp is sa ying 24 

  they have some questions for MMC.  I'm sorry, Mr.  25 
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  Chairman, if we can wait for just one minute. 1 

              COMMISSIONER CAMPBELL:  Mark, this is n't 2 

  formal.  If you just want to ask your questions 3 

  yourself we can identify it. 4 

              MR. MOENCH:  Well, I hate to speak fr om 5 

  the back of the room, but I do have a couple and I've 6 

  articulated them to Dean.  And if he wants to go 7 

  forward he can do that, or if he would rather I d o 8 

  it, I'll do it. 9 

              MR. BROCKBANK:  Well, I'll take the f irst 10 

  one.  The press release indicated that it was a s tock 11 

  purchase agreement, I believe, if I remember 12 

  correctly, or at least the piece in the local pap er 13 

  that I read.  And you had mentioned an asset 14 

  purchase. 15 

              MR. MILLER:  Well, what we released w as 16 

  the fact that we are acquiring the project or the  17 

  intent of the parties, which will be documented i n a 18 

  formal purchase and sale agreement, which is very  19 

  close to completion.  The transaction surrounding  20 

  that purchase and sale agreement would be structu red 21 

  very simply as cash and stock whereby MMC would g ive 22 

  Desert Power cash, some portion in cash, and we w ould 23 

  also give them some shares in MMC, the public 24 

  company.  So that was what the announcement, the 25 
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  public announcement was. 1 

              So we are going to acquire that, but 2 

  that's the compensation to Desert Power.  And the n 3 

  there are really two others pieces to that.  The 4 

  second piece is, we didn't put a number to it, bu t of 5 

  course we're going to put additional equity into the 6 

  project and then of course additional debt financ ing 7 

  into the project to complete it.  So in addition to 8 

  what's already in the capital structure, if you w ill, 9 

  we will bring new equity and debt to the project to 10 

  complete it. 11 

              So there are two pieces.  One is what  12 

  we're paying Desert Power, which is a combination  of 13 

  cash and stock in MMC, and then we're buying all of 14 

  the assets of the project companies and then we, of 15 

  course, are going to put new equity and debt into  the 16 

  facility. 17 

              MR. BROCKBANK:  So MMC will not becom e the 18 

  owner, if you will, of Desert Power, LP, the 19 

  partnership? 20 

              MR. MILLER:  MMC would have a special  21 

  purpose company, one of MMC's direct affiliates o r 22 

  subsidiaries.  The way we operate our business is  the 23 

  holding company has a subsidiary called MMC Energ y 24 

  North America.  And today we have under North Ame rica 25 
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  several power plants in California, another one w e 1 

  just announced in the Bakersfield area, and this 2 

  would fall under that.  It would be owned by FULC O 3 

  North America, which is the operating company, an d 4 

  8-Power, a special purpose company that would own  the 5 

  LP. 6 

              MR. BROCKBANK:  So the agreement woul d 7 

  have to be assigned then, I imagine?  Again, we'r e 8 

  not looking at that question now, but it sounds l ike 9 

  -- my initial understanding was that MMC or some 10 

  affiliate of MMC would acquire Desert Power, LP, the 11 

  entity, the partnership, and it sounds like that' s 12 

  not -- 13 

              MR. DARLING:  That's just in structur ing 14 

  right now.  So that's what we're working through 15 

  right now. 16 

              MR. BROCKBANK:  Okay.  And one other 17 

  question.  MMC is obviously aware of the dispute and 18 

  hopefully familiar with the issues and the 19 

  correspondence going back and forth.  If MMC were  to 20 

  step in and finish the project, would they be wil ling 21 

  to provide the security that PacifiCorp has claim ed 22 

  Desert Power is late on providing?  I mean, is th at 23 

  something MMC is willing to do? 24 

              MR. WILLIAMS:  Well, I think we would  like 25 
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  to talk to you about that, that and everything el se 1 

  that's on the table to resolve.  Our intent would  be 2 

  to sit with PacifiCorp and to resolve the matter in a 3 

  negotiation as quickly and expeditiously as possi ble 4 

  to get you comfortable and us comfortable that al l 5 

  parties are moving forward such that the plant wi ll 6 

  be commissioned, we will commission the plant int o 7 

  the PPA and we will abide by, in essence, the ter ms 8 

  of the current PPA with the exception of the 9 

  extension. 10 

              And I will also add that we would pro bably 11 

  seek a co-COD to rate the project and then allevi ate 12 

  the letter of credit at that time.  But during th e 13 

  construction and commission phase that we would a gree 14 

  to, obviously, honor per the PPA the letter of cr edit 15 

  and the departments that are in the document, in the 16 

  PPA. 17 

              MR. BROCKBANK:  Okay. 18 

              COMMISSIONER CAMPBELL:  Is that it fo r 19 

  questions to MMC? 20 

              MR. PETERSON:  Actually, I just thoug ht of 21 

  a question.  Chuck Peterson from the Division. 22 

              When you mentioned you were talking a bout 23 

  the current PPA and there's a proposal to extend it 24 

  to June 1st, 2007, are you saying or are you not 25 
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  saying that you would commit to target the June 1 st, 1 

  2007 date at this point? 2 

              MR. MILLER:  What I'm saying, what MM C is 3 

  saying is that under the current terms of the PPA , if 4 

  nothing else changed other than the COD date whic h 5 

  would be pushed to June 1, 2007 per the prior 6 

  discussions with PacifiCorp and I believe the 7 

  consumers and even others, and MMC would endeavor  to 8 

  complete the project at that date. 9 

              So I guess your question is, do we be lieve 10 

  we can do that?  And my answer would be, we belie ve 11 

  there's a high probability that that date can be met 12 

  subject to I believe three factors.  One is, when  can 13 

  the project be preengaged, i.e., when can the par ties 14 

  agree that we were back on track.  Number two, th ere 15 

  are two issues that obviously, as good as all ene rgy 16 

  companies are, that are always a factor especiall y in 17 

  the mountain areas, weather and labor.  We will 18 

  endeavor to mitigate the labor problem by basical ly 19 

  trying to reengage the project as quickly as poss ible 20 

  with our engineers.  The weather, obviously, we c an't 21 

  predict.  But those are the two factors that I ha ve 22 

  to deal with as an owner and operator. 23 

              MR. PETERSON:  That would be your 24 

  intention? 25 
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              MR. MILLER:  That would be our intent ion, 1 

  yes. 2 

              MR. BROCKBANK:  If I may, Mr. Chairma n, 3 

  along the lines of Chuck's question, you're obvio usly 4 

  aware of the stipulation that the parties have 5 

  entered into and that the Commission has approved  6 

  that has June 1, 2007 as a cutoff for pricing?  Y our 7 

  thoughts on that? 8 

              MR. MILLER:  Well, my thoughts are, 9 

  unfortunately, they're pretty factual.  If the 10 

  pricing under the current PPA does not stand the 11 

  project isn't financeable, simply put. 12 

              MR. GINSBERG:  Doesn't stand after Ju ne 1, 13 

  '07? 14 

              MR. MILLER:  Well, if it doesn't stan d 15 

  today to bring the project back, such that new de bt 16 

  and equity can be brought -- really, the equity c an 17 

  take a risk.  You know, equity can always decide it 18 

  wanted to take a risk on the contract structure 19 

  price.  It's the debt capital market that will st ep 20 

  in and dictate whether they will step into the br each 21 

  of the balance. 22 

              And as it stands today, if the pricin g in 23 

  the contract doesn't hold today to move the proje ct 24 

  forward, the project will not receive debt financ ing. 25 
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  And that's just, I think, a factual matter.  That 's 1 

  been borne out in the market.  So that is the fir st 2 

  comment. 3 

              And I think that is what MMC would li ke to 4 

  see hold is that the parties reach a mutually 5 

  agreeable extension, which is on the table as Jun e 1, 6 

  2007, and to the extent that MMC and PacifiCorp c an 7 

  get comfortable on any collateral questions that 8 

  arise in between that, today and that time, that' s 9 

  what we're targeting. 10 

              MR. BROCKBANK:  I mean, obviously 11 

  PacifiCorp's concern will be the ratepayer 12 

  indifference standard to make sure that we're onl y 13 

  paying avoided costs so that ratepayers aren't ha rmed 14 

  more than -- 15 

              COMMISSIONER CAMPBELL:  So let me ask  16 

  this.  If the debt markets can't support it, is t here 17 

  enough room in the agreement or in the sale price  18 

  that you put less equity in to be able to make it  19 

  work? 20 

              MR. MILLER:  Well, less equity would 21 

  require more debt because, I mean, it's just a 22 

  balance of debt and equity.  So what MMC has look ed 23 

  at is, what is there today, what equipment has be en 24 

  ordered, what equipment is still in inventory and  25 
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  warehoused on site and is available, and we basic ally 1 

  calculated the number to complete the plant with a 2 

  variance. 3 

              And so of that number to complete, if  we 4 

  put less equity in that number to complete the 5 

  difference is, you know, one over.  We're got to go 6 

  to the debt market to finance the balance.  And 7 

  without the current pricing structure that's in t he 8 

  contract today holding, the ability for us to tak e 9 

  that -- move that leverage around in any form is 10 

  really non-existent.  So it doesn't matter whethe r we 11 

  put a dollar of equity in or 50 percent equity in  or 12 

  more, the debt markets -- the project wouldn't 13 

  economically be viable is the answer.  That's the  14 

  short answer. 15 

              COMMISSIONER CAMPBELL:  I mean, at so me 16 

  price and at some time the project is viable, rig ht? 17 

              MR. MILLER:  It's viable under the cu rrent 18 

  PPA if all parties can see clear to move forward 19 

  quickly. 20 

              COMMISSIONER CAMPBELL:  So you're 21 

  basically saying that under a different avoided c ost 22 

  calculation that there would have to be some sort  of 23 

  debt write-off to make this project viable under a 24 

  different avoided cost price? 25 
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              MR. MILLER:  Well, there's two ways t o 1 

  look at it today.  If somebody were to take the 2 

  project on today at a lesser economic contract va lue, 3 

  you would have to look at several things.  One is  4 

  face value of all payables and debt and equities and 5 

  say what is going to be required to complete the 6 

  project, and you could look at 12 to 14, 15 perce nt 7 

  return as a variance, which construction would so rt 8 

  of be the first piece. 9 

              And today what I'm saying is that pro bably 10 

  is where you are in this project.  I mean, you do n't 11 

  have a very -- the project is not an aggressively  12 

  priced project from the capital market perspectiv e. 13 

  But to complete the project with current debt on the 14 

  books today, which is $28.5 million, which is und er 15 

  it by one lender, with the current payables that are 16 

  outstanding and the equity and capital commitment s 17 

  that are already on the ground, plus the new mone y 18 

  required to complete and the risk that you factor  in 19 

  there because there will be variances, you don't have 20 

  much room.  The project doesn't really have reall y 21 

  any room at all. 22 

              And MMC would step into the breach an d 23 

  take on that risk and we would use our own equity  to 24 

  take on that risk , it's our own equity.  But the  25 
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  debt capital markets will not take that risk mean ing 1 

  if the price of the PPA changes from what it is t oday 2 

  to some lower avoided cost, there really is no he ad 3 

  room and so that would render the project 4 

  non-financeable today. 5 

              If you're saying if everybody took a 6 

  haircut today, meaning the current debt took some  7 

  discount to what they were owed and all the vendo rs 8 

  and payables were haircutted to some level such t hat 9 

  the project was brought down to almost a zero 10 

  outstanding balance and then you lowered the avoi ded 11 

  cost and started from scratch, well, the question  12 

  mark is what that number is and there would have to 13 

  be something else. 14 

              But the short answer is the vendors a re 15 

  not going to take that kind of a haircut.  The ba nk, 16 

  I don't believe, is going to walk into the projec t 17 

  and say, we're going to give up all of our 18 

  outstanding payables.  And that would also requir e 19 

  many, many months of laborious negotiations which  20 

  would kill the project as well. 21 

               So even if you tried to go down that  22 

  root, or if the Desert Power principals were will ing 23 

  to try that, by the time we cleared that out of t he 24 

  system so that there was some number that we coul d 25 
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  say, let's start renegotiating and rebid the proj ect 1 

  from an economic standpoint, the time gap would h ave 2 

  been too long and the project would be pushed out  3 

  well beyond June of '07.  So that's unfortunately  4 

  where the project is today. 5 

              So what we're saying is the project h as 6 

  the ability to be completed, I think to be a very  7 

  useful project under the current PPA if all parti es 8 

  can see their way clear to basically just agree t o 9 

  move forward with the time extension and potentia lly 10 

  with a collateral discussion with PacifiCorp. 11 

              MR. BROCKBANK:  How much equity is MM C 12 

  planning to put in versus how much debt is necess ary 13 

  to make the project viable? 14 

              MR. MILLER:  Don't hold me to the exa ct 15 

  number, but we think this project will probably 16 

  require 30 to $35 million to complete in I believ e 17 

  working capital, and of that MMC is probably goin g to 18 

  put in 70 percent then of true equity.  The balan ce 19 

  will be debt. 20 

              And, obviously, there's some variable s in 21 

  there as to what the final cost of certain items are, 22 

  but the majority of that variance will be labor i n 23 

  the contract. 24 

              And Charles can speak to more accurat ely 25 
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  what's been put on the ground today, but the 1 

  investment in the project today has been very 2 

  significant.  I mean, it's not a Greenfield proje ct. 3 

  You've got hard investment on the ground, you've got 4 

  a simple-cycle facility for the conversion effort s to 5 

  move the plant into a combined cycle mode, and th e 6 

  numbers are compelling.  The plant has some true 7 

  investment in it. 8 

              COMMISSIONER CAMPBELL:  All right.  T hank 9 

  you very much. 10 

              MR. MILLER:  Thank you for letting me  11 

  speak. 12 

              COMMISSIONER CAMPBELL:  I appreciate that. 13 

              Andrea? 14 

              MS. COON:  Thank you, Mr. Chairman. 15 

              I sent out documents to the parties a nd 16 

  various participants in this workshop or for this  17 

  technical conference today.  I did make a very 18 

  limited number of additional copies for those who  19 

  were not included on that list.  If we are in nee d of 20 

  further copies we can, of course, make them.  I 21 

  believe Questar is going to need a copy for their  22 

  files. 23 

              And what I had in mind was to specifi cally 24 

  try and address the issue of the force majeure cl aim 25 
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  and the events surrounding it, which would be 1 

  specifically transmission interconnection-related  2 

  events.  And most of the questions that I distrib uted 3 

  go to that area. 4 

              And my idea was since Desert Power wa s the 5 

  original filer in this docket, they filed the 6 

  original pleading to open this docket back up, I 7 

  would allow them to answer questions first, follo wed 8 

  by PacifiCorp.  And I would just request from the  9 

  parties, due to time limitations that we have thi s 10 

  afternoon, to try and stay as close to topic of t he 11 

  actual question as possible and perhaps we can mo ve 12 

  into a discussion from there.  But please, on you r 13 

  original answer, please confine to as close to th e 14 

  original topic as we can get on these questions. 15 

              And what I would like to do first is start 16 

  with the four general questions that the Division  17 

  laid out.  And again, we would like to start with  18 

  Desert Power as they were the original filer and 19 

  allow PacifiCorp also to answer these questions.  So, 20 

  if you please, Steve, is there going to be someon e on 21 

  your team that's going to be addressing each of t hese 22 

  or are you going to be assigning them as we go? 23 

              MR. MECHAM:  Well, I'll probably addr ess 24 

  the general ones and then those that are addresse d to 25 
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  specific testimony are likely going to be answere d by 1 

  those whose testimony it is. 2 

              COMMISSIONER CAMPBELL:  Go ahead, que stion 3 

  one. 4 

              MS. COON:  All right.  Question 1, an d I 5 

  will read it for you who don't have the benefit o f a 6 

  document for the moment.  "What specific decision  is 7 

  the PSC being asked to make in this docket?" 8 

              MR. MECHAM:  Thank you. 9 

              What we would like to see come from t his 10 

  docket, and Carl has indicated most of it, frankl y, 11 

  we would like to see the contract extended a year . 12 

  We would like the commercial operation date delay ed 13 

  until June 1st of '07.  And with respect to the i ssue 14 

  of what avoided cost rates apply post that time, we 15 

  would ask the Commission not take action on that at 16 

  this time. 17 

              MR. GINSBERG:  Can the Commission 18 

  determine to extend the contract without determin ing 19 

  that there was a force majeure event? 20 

              MR. MECHAM:  If there are reasons to find 21 

  it in the public interest I suspect they could. 22 

              MR. GINSBERG:  Isn't this board just a 23 

  contract dispute proceeding?  In other words, you  24 

  think they can avoid that answer? 25 
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              MR. MECHAM:  I think they can under t heir 1 

  generic powers.  But if they conclude that they n eed 2 

  information on the force majeure, we're prepared to 3 

  answer that today, as well as the 8th of Septembe r. 4 

  That was not our approach in the petition.  We 5 

  thought it was much simpler, still can be much 6 

  simpler, particularly with MMC in the picture.  S o 7 

  that is what we ideally would like to see come ou t of 8 

  this proceeding. 9 

              MS. COON:  Thank you. 10 

              Dean? 11 

              MR. BROCKBANK:  I'll address the gene ral 12 

  questions.  PacifiCorp is asking the Commission t o 13 

  decide, first of all, that there has not been a f orce 14 

  majeure event as Desert Power claims there has be en. 15 

  If the Commission decides that there has been, we  16 

  would ask the Commission to define the scope. 17 

              PacifiCorp would like the Commission to 18 

  decide that and find that PacifiCorp was justifie d in 19 

  requesting the assurances that it has requested a nd 20 

  it had the contractual right to do so. 21 

              And finally, PacifiCorp would ask the  22 

  Commission to decide that if there is an amendmen t, 23 

  any such amendment would be consistent with the 24 

  Stipulation approved by the Commission so that if  25 
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  Desert Power is not on line by June 1 of '07, tha t 1 

  then current avoided costs would apply as opposed  to 2 

  contract prices. 3 

              COMMISSIONER CAMPBELL:  Dean, why doe s 4 

  that decision have to be made today? 5 

              MR. BROCKBANK:  Well, obviously, it 6 

  doesn't have to be.  We think it should be becaus e 7 

  we've seen so many red flags going up to where we  8 

  question the viability of the project.  And if I were 9 

  an oddsmaker, I would say that seven, eight, nine  10 

  months down the road we're going to be having ver y 11 

  possible similar conversation to today.  And we j ust 12 

  have wanted -- we have made that a condition of o ur 13 

  negotiation with Desert Power so that everybody i s 14 

  clear of what the 10,000-pound gorilla in the liv ing 15 

  room is.  It's really the pricing of this contrac t. 16 

              COMMISSIONER CAMPBELL:  Do you see a 17 

  reason to extend the contract without the force 18 

  majeure discussion?  I mean, does PacifiCorp have  19 

  reasons why they would be willing to move the 20 

  contract a year without going through the force 21 

  majeure today? 22 

              MR. BROCKBANK:  So if I understand, M r. 23 

  Chairman, hypothetically there was no force majeu re, 24 

  would we still want to consider moving forward an d 25 
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  amending the agreement? 1 

              COMMISSIONER CAMPBELL:  I mean, I saw  -- 2 

  at least in the testimony there's discussion that  3 

  there was a term sheet being sent back and forth 4 

  that had an extension of a contract.  And my ques tion 5 

  is, why is PacifiCorp willing to do that?  I mean , 6 

  what -- 7 

              MR. BROCKBANK:  PacifiCorp was willin g 8 

  to -- PacifiCorp and Desert Power negotiated in g ood 9 

  faith to come up to some kind of a resolution of the 10 

  PPA, and including an extension, but we wanted as  a 11 

  condition the price cutoff.  We were willing to d o 12 

  that for a number of reasons.  Mr. Griswold might  be 13 

  more appropriate to answer that.  But I will say that 14 

  one of the reasons was because we had a contract.  15 

  We've tried to demonstrate that we've been willin g to 16 

  work with Desert Power in the parameters of the 17 

  contract, and we've tried to make this contract w ork. 18 

  And frankly, I think you'll see as we proceed thr ough 19 

  this, we've tried to bend over backwards, and tha t 20 

  was one of the steps we took to help to make sure  21 

  that this project would be viable. 22 

              COMMISSIONER CAMPBELL:  It's clearly in 23 

  your interest and continues to be to have 100 24 

  megawatts come on line next summer to serve load,  25 
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  right? 1 

              MR. BROCKBANK:  Yes, if it's there. 2 

              MS. COON:  The second question, "If t he 3 

  Commission finds no force majeure event or contra ct 4 

  breach by PacifiCorp, is the docket at an end?" 5 

  Steve. 6 

              MR. MECHAM:  It could be.  But as I 7 

  intimated in my first answer, I don't think that it 8 

  has to be.  Because I think there is a general 9 

  jurisdiction and a possible finding of the plant 10 

  being in the public interest irrespective of thes e 11 

  issues.  So that's how I would respond to that. 12 

              MS. COON:  Thank you. 13 

              MR. BROCKBANK:  From our perspective,  the 14 

  docket could be at an end.  Obviously, either par ty 15 

  could appeal any Commission decision in District 16 

  Court or to the Supreme Court.  If it were decide d 17 

  that there was no force majeure in this situation  it 18 

  very well could be that the docket was over becau se 19 

  PacifiCorp would hold, as it has, it has notified  20 

  Desert Power that it was in breach of contract. 21 

              COMMISSIONER CAMPBELL:  And then what  22 

  would the company do?  I mean, you have a partial ly 23 

  completed plant, you have a potential of the powe r 24 

  coming on line June 1st that you could use?  I me an, 25 
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  do you know if you would continue to negotiate to  try 1 

  to get that -- 2 

              MR. BROCKBANK:  I don't know for sure , 3 

  Mr. Chairman.  I'm not the one that makes those 4 

  decisions.  What I do know, based on Mr. Griswold 's 5 

  testimony and a data request issued by the Divisi on, 6 

  that the avoided cost is materially lower today t han 7 

  it was when the stipulation was entered into.  An d 8 

  frankly, the company, as a regulated company, it 9 

  comes as no surprise, we do what the Commission t ells 10 

  us to do.  But our prudent analysis right now is 11 

  telling us that yes, we do need a resource, but u nder 12 

  our PURPA obligations we are only required -- in 13 

  fact, we're only allowed to buy PURPA-qualifying 14 

  power at an avoided cost so ratepayers are 15 

  indifferent. 16 

              MR. GINSBERG:  You've already given a  17 

  notice of default and that has to be cured within  60 18 

  days; is that right? 19 

              MR. BROCKBANK:  Essentially.  We gave  them 20 

  a notice, yes.  I forget exactly, but it's 60 day s, I 21 

  believe.  And the bank has the ability to come in  and 22 

  cure the default.  Desert Power has the ability t o 23 

  cure the default.  To my knowledge, we have not h eard 24 

  from Desert Power's lender or an interest in curi ng 25 
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  that default. 1 

              MS. COON:  Question number 3.  "Is th e PSC 2 

  decision in this matter final or does each party 3 

  believe they can take this dispute to district co urt 4 

  for resolution de novo?"   Steve. 5 

              MR. MECHAM:  Well, I think the distri ct 6 

  court is going to ultimately determine that, but I 7 

  would just draw your attention to Section 21 of t he 8 

  PPA, the mediation section.  And down about five 9 

  lines up from the bottom of that paragraph it say s, 10 

  "Each of the parties irrevocably consents and agr ees 11 

  that any legal action or proceedings with respect  to 12 

  this agreement must be brought for mediation and/ or 13 

  decision before the Commission prior to the filin g of 14 

  any action in the courts of the State of Utah, an d 15 

  that by execution delivery of this agreement each  16 

  party accepts the primary jurisdiction of the 17 

  Commission to resolve disputes concerning this 18 

  agreement."  We're following that section. 19 

              MS. COON:  But by it saying "primary 20 

  jurisdiction," that does not preclude you from ta king 21 

  it to another court if you are unsatisfied with t he 22 

  resolution. 23 

              MR. MECHAM:  It does not preclude us from 24 

  going to another court. 25 
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              MR. ELMONT:  I think from PacifiCorp' s 1 

  position, the prospect of what might be considere d a 2 

  loss, if you were to think of things in terms of a 3 

  win and loss, that you would need to have to deal  4 

  with either an appeal or to deal with a new case in a 5 

  district court.  That likelihood just doesn't see m to 6 

  be there at this point. 7 

              I mean, what would happen if the 8 

  Commission reached a resolution and it was in Des ert 9 

  Power's favor so that nothing changed in the cont ract 10 

  except for the extension, then PacifiCorp is deal ing 11 

  with what the Commission is telling it to do goin g 12 

  forward and the issue, frankly, at that point is as 13 

  Dean says, what do we do in terms of making sure that 14 

  the pricing is appropriate if things don't happen  by 15 

  June 1 of '07, and what do we do to make sure tha t 16 

  ratepayers aren't harmed and that company 17 

  shareholders aren't harmed by problems that might  18 

  arise if we don't get it on line by that date.  T hose 19 

  seem like Commission issues, in my opinion, anywa y, 20 

  rather than things that we end up dealing with in  a 21 

  district court. 22 

              MS. COON:  Thank you. 23 

              MR. MECHAM:  May I say one more thing ?  It 24 

  was really our judgment that these sorts of issue s 25 
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  could be resolved quickly at the Commission, wher eas, 1 

  other forms of litigation take longer.  And we di dn't 2 

  think we would be putting it to the test, but her e we 3 

  are, so... 4 

              MS. COON:  Fourth general question.  "If 5 

  the PSC finds a force majeure event did occur, wh ere 6 

  is the specific effect on each party's contractua l 7 

  obligations and does it automatically result in a n 8 

  extension of the contract to June 1st of 2007?" 9 

  Steve. 10 

              MR. MECHAM:  Well, it's our view that  if, 11 

  indeed, the Commission finds these things that 12 

  essentially it suspends all other dates in the 13 

  contract.  And whether or not an extension is 14 

  automatic, it would certainly be natural.  And 15 

  frankly, that is the outcome we're seeking, as I 16 

  stated, and it's the appropriate outcome under th ose 17 

  circumstances. 18 

              MR. BROCKBANK:  My answer is, assumin g if 19 

  there were a force majeure, there could be an 20 

  extension in time for during the time -- for the same 21 

  amount of time as the force majeure occurred. 22 

  However, there is a provision in the contract tha t 23 

  says, and I'm just looking for it right here and I 24 

  can't find it right now, that says a force majeur e 25 
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  will not excuse an obligation for payment.  And I  1 

  can't point to it right now because I don't have it 2 

  in front of me, but I'll notify you when I find i t. 3 

              MS. COON:  Thank you. 4 

              Does anybody have anything to add on any 5 

  of these first four questions before we move on? 6 

              Thank you. 7 

              Now, the next set of questions are 8 

  specifically addressed to Desert Power based upon  9 

  things that the Division found within Desert Powe r's 10 

  testimony that we want further clarification on.  And 11 

  so if we can just start with the first question, and 12 

  whatever witness from Desert Power chooses to ans wer, 13 

  then they can please do so.  If other members of 14 

  Desert Power have more clarification on the origi nal 15 

  answer, please go ahead and do that first and the n we 16 

  can ask for a response and other questions regard ing 17 

  the issue. 18 

              MR. MECHAM:  That first one is direct ed at 19 

  Mr. Swenson, Roger's testimony. 20 

              MS. COON:  Okay. 21 

              MR. MECHAM:  Do you want to just stat e the 22 

  question so it's clear on the record what we're 23 

  talking about? 24 

              MS. COON:  Why don't we go ahead and state 25 
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  the question so it's clear not only on the record  but 1 

  also to the parties in the room that may not have  the 2 

  list. 3 

              "Please explain how a one-month delay  in 4 

  the interaction process could be responsible for the 5 

  ongoing delay in signing the QFLGIA," by which I 6 

  meant the qualifying facility large generation 7 

  interconnection agreement. 8 

              MR. SWENSON:  Let me just be clear an d 9 

  explain what I saw as the delay circumstances so that 10 

  you can see that specifically what happened wasn' t 11 

  something that took a month.  What happened is De sert 12 

  Power was moving along with PacifiCorp Transmissi on 13 

  working through the interconnection issues the be st 14 

  we could.  We had a completed System Impact Study , we 15 

  were beginning to work through the Facilities Stu dy, 16 

  and Desert Power's electrical engineers actually had 17 

  begun to create drawings and designs to meet the 18 

  specific configurations that had come from those 19 

  PacifiCorp studies. 20 

              In October, mid October, October 19th -20th 21 

  of 2005, we were notified by PacifiCorp Transmiss ion 22 

  that they had made an internal decision based on 23 

  operation personnel having reviewed the informati on, 24 

  and they wanted to reconfigure the delivery syste m 25 
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  for power to US Magnesium and Desert Power. 1 

              Well, we asked a lot of questions as to 2 

  why.  And for roughly a month we went back and fo rth 3 

  explaining why certain things could have taken pl ace 4 

  to help their circumstance.  But by the middle of  5 

  November, toward the end of November and the holi days 6 

  we just said, okay, let's get going and started t o 7 

  ask questions about how long it was going to take  to 8 

  redo this design.  What we heard from PAC Trans w as 9 

  that in order to do this engineering design it wa s 10 

  going to take many months. 11 

              My response that I gave back to Pacif iCorp 12 

  Transmission once we heard about those kind of de lays 13 

  was to say, can we please go outside and use outs ide 14 

  engineering and maybe we can speed this process u p a 15 

  little faster?  So what we had was a process that  16 

  they said was going to take four or five months o f 17 

  engineering, we had a process that was going to t ake 18 

  four to six months of procurement for equipment, and 19 

  then we had an installation.  We said, let us do 20 

  everything we can to move forward faster. 21 

              We obtained a scope of work from 22 

  PacifiCorp Transmission approximately January 11t h or 23 

  so.  Our engineering design done by the outside f irm 24 

  that PacifiCorp let us go to was done in about tw o 25 
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  months, in mid March.  We had final approval from  1 

  PacifiCorp on the designs I believe sometime in M ay. 2 

  So you can see it wasn't a one-month delay. 3 

              If we had stuck with the original 4 

  conceptual design that didn't have new transmissi on 5 

  lines, new steel towers that are very complex and  6 

  need much engineering to make sure that they will  7 

  withstand loads associated with both weather and 8 

  transmission lines, we would be moving ahead much  9 

  more quickly. 10 

              I can't imagine us having any kind of  11 

  difficulty having the interconnection up by May.  But 12 

  with the delays in the design and the final appro val, 13 

  we couldn't order equipment even until we had tha t 14 

  final design approval. 15 

              MR. PETERSON:  And, excuse me, that w as in 16 

  May? 17 

              MR. SWENSON:  Yes. 18 

              MS. COON:  PacifiCorp, would you like  to 19 

  respond briefly? 20 

              MR. BROCKBANK:  Kenneth Houston will 21 

  respond. 22 

              MR. HOUSTON:  He covered a lot of gro und 23 

  with the answer.  I'm not sure he answered your 24 

  question so maybe I could try to answer it for hi m. 25 
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              I think the QFLGIA, part of it has 1 

  milestones, so in service, backfeed, et cetera. 2 

  There are specific dates that are defined in that  3 

  agreement.  And since we're kind of at a standsti ll, 4 

  I'm assuming that Desert Power has an issue in 5 

  completing those dates.  Other than that, I can't  6 

  imagine why the LGIA wasn't signed six months ago . 7 

              MR. DARLING:  Well, I think there are  8 

  clear reasons why it wasn't signed. 9 

              COMMISSIONER CAMPBELL:  Charles, you need 10 

  to speak up. 11 

              MR. DARLING:  I'm sorry.  Forgive me.  12 

              There's clear reasons why there weren 't. 13 

  There were issues that we raised.  There was, in 14 

  fact, as a part of it we had an issue to do with 15 

  US Magnesium and switches at US Magnesium and whe ther 16 

  they had to be replaced, which were long lead tim e 17 

  items in and of themselves.  And in fact, we reso lved 18 

  it by ultimately going to the manufacturer and 19 

  getting the manufacturer to sign off on it, getti ng 20 

  US Mag to sign off on it, and getting their insur ance 21 

  companies to sign off on it.  So there's been a l ot 22 

  of work going on. 23 

              But quite honestly, at the same time,  once 24 

  the design was completed, it is not like either w e or 25 
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  I would say PAC Trans, sat around waiting for an 1 

  agreement to be signed.  We sent in a total of 2 

  $400,000 so that they could go forward with their  3 

  work.  We even, before the design was complete, 4 

  started the engineering on it in order to speed u p 5 

  the process and pay for it and assumed the risk t hat 6 

  something would be changed so that once the desig n 7 

  was complete, and it really did not change, we we re 8 

  able to go out and secure bids for long lead time  9 

  items. 10 

              For example, by virtue of what we did , we 11 

  got the poles ordered shortly after May 12th and we 12 

  paid -- we did not go with the lowest cost vendor  13 

  because we could get a quicker delivery from some one 14 

  else.  But even with that quicker delivery, those  15 

  poles will only be delivered early next month. 16 

              All of these things that we have ther e is 17 

  by way of saying the delay in the signing of the 18 

  QFLGIA in fact has not stopped the ordering of 19 

  equipment and the moving forward on this agreemen t. 20 

  What has happened, however, is that the delay cau sed 21 

  by the change in the design fundamentally altered  the 22 

  design and the scope and nature of the work that we 23 

  had to move forward on fundamentally. 24 

              MR. GINSBERG:  Is this sort of the on ly 25 
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  event that -- is this the event that can be point ed 1 

  to that you rely on to say a force majeure event 2 

  occurred and so indirectly blame it on PacifiCorp ? 3 

  I mean, is there something else? 4 

              MR. DARLING:  This was -- Mike, I wil l 5 

  tell you.  We -- once they changed it and once th ey 6 

  changed the design and I began to hear about the lead 7 

  times, I began to say, what can we do to speed th e 8 

  process up?  Because I was pounding on everybody to 9 

  complete to a date certain. 10 

              Along the way, because that was 11 

  fundamentally delaying when we could come on line , 12 

  indeed, in early May we had something that showed  13 

  backfeed, we have an e-mail from a person at PAC 14 

  Trans that says they won't be able to do backfeed  15 

  until November 15th. 16 

              It was a way, then, with this happeni ng to 17 

  try and stimulate negotiation with PAC Trans so t hat 18 

  we could come to an agreeable way to address the 19 

  delay and move forward on a joint basis.  But it is 20 

  the event that triggered the force majeure letter . 21 

  It is the single event that triggered the force 22 

  majeure letter. 23 

              MR. SWENSON:  You didn't mean PAC Tra ns 24 

  when you said coming to agreement with PAC Trans,  you 25 
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  meant PacifiCorp? 1 

              MR. DARLING:  I meant coming together  with 2 

  the PacifiCorp merger. 3 

              COMMISSIONER CAMPBELL:  So how many m onths 4 

  are associated, how many months do you claim have  5 

  been delayed because of the change in the design?  6 

              MR. DARLING:  Well, there's -- and th is 7 

  goes to some of the other questions that are here , 8 

  Mr. Chairman and Commissioners.  And, that is, on ce 9 

  these delay -- the delay was clear and the impact s on 10 

  us were clear, there were other events which bega n to 11 

  happen.  And when PacifiCorp rejected the force 12 

  majeure claim it started creating problems with o ur 13 

  financing, which we'll get into later, I'm not go ing 14 

  to try and jump the gun now, which further impact ed 15 

  and delayed the project, okay? 16 

              There is a, if we were just all going , if 17 

  we would have sat down on this timeline and figur ed 18 

  out at the point in time when the first force maj eure 19 

  letter came out and everybody was looking at it, and 20 

  if we figured out a timeline at that point, we 21 

  believe it would have come up sometime in the ear ly 22 

  fall.  However, by virtue of subsequent events 23 

  arising out of that, the delay became extended. 24 

              MR. GINSBERG:  Maybe this question is  sort 25 
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  of for PacifiCorp, but with this change in the 1 

  interconnection configuration, did the change in the 2 

  lead time of the equipment that had to be ordered , 3 

  would the change in configuration differ material ly 4 

  from the lead time of the equipment that had to b e 5 

  ordered under the old configuration?  Was there a  6 

  material change? 7 

              MR. HOUSTON:  I think that's a very g ood 8 

  point because the initial connection would have 9 

  required an interconnection pole to start with.  And 10 

  whether or not it had switches on or not is a moo t 11 

  point.  What we ended up putting in was to protec t 12 

  the safety of our employees and the reliability o f 13 

  the customers in the area and I think it was a 14 

  superior design.  Admittedly, it was a little mor e 15 

  complex in the pole itself.  Again, it's the righ t 16 

  thing to do.  We noticed that in October, we reac hed 17 

  a solution with Desert Power in November, there w as a 18 

  one-month delay.  If it -- you know, whether you 19 

  order a pole with or without switches, I'm not su re 20 

  what the additional delay is with that.  I couldn 't 21 

  say.  Doug might have an opinion. 22 

              MR. SWENSON:  But going back to how h ard 23 

  PacifiCorp worked to help move this along, they e ven 24 

  looked for steel surplus poles, which they found.   We 25 
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  could have used one of their surplus steel poles.   We 1 

  didn't have enough steel poles to make this one w ork. 2 

  We were close, we were very close, but not enough . 3 

              MR. BENNION:  But I think further to that 4 

  one, though, there's a long laundry list of mater ial 5 

  when you're building a new power plant and you're  6 

  doing an interconnection, there's switches, there 's 7 

  metering.  And if you went through the entire 8 

  material list and whatnot, you could find one pie ce 9 

  of equipment that might not have made the origina l 10 

  date. 11 

              As an example, it would be a circuit 12 

  breaker.  And a circuit breaker which would have been 13 

  selected for this particular project at Desert Po wer 14 

  may have been ordered earlier in the process, but  the 15 

  schedule left it until ordering in May.  So that' s a 16 

  long lead item that was outside of the things tha t 17 

  we're talking about here. 18 

              MR. SWENSON:  But, you know, I believ e we 19 

  were so far along with the facility study and we were 20 

  providing drawings for everything from Desert Pow er's 21 

  electrical engineers that we would have known wha t 22 

  things were there.  We knew there was a switch on  the 23 

  one pole.  We would have known to start to work o n 24 

  those kind of things. 25 
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              But what we had to do was we had to g o 1 

  through engineering for those poles that I admit was 2 

  much more arduous than I understood.  It was some  3 

  aggressive equipment that has to be designed. 4 

              MR. BROCKBANK:  Can I just ask, Mr. 5 

  Chairman?  It sounds like if we're going to stick  6 

  really close to the questions, and they each take  7 

  this long, we'll be here until about 3:30 in the 8 

  morning.  I want -- I'm inclined to want to respo nd 9 

  to all of these points as they're being thrown ou t, 10 

  but I -- if the plant is to just stick to the age nda 11 

  then I'll hold my tongue until we get to those 12 

  specific points.  But if we're going to just keep  13 

  going back and forth -- 14 

              MS. COON:  Actually, Mr. Chairman, I had 15 

  anticipated, due to the time constraints, cutting  16 

  some of these questions out to try and facilitate  17 

  more of the immediate topic and maybe -- 18 

              COMMISSIONER CAMPBELL:  Let's follow the 19 

  questions for another 15 to 20 minutes and see ho w 20 

  that goes.  And if that's still not working for u s, 21 

  then let's just start at the high level, at the k ey 22 

  points. 23 

              MS. COON:  Thank you. 24 

              Was there anything that you needed to  25 
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  respond to from this last piece before we move on ? 1 

              MR. HOUSTON:  I would just like to ma ke 2 

  one more point, and Dean said it earlier.  We ben t 3 

  over backwards from the very beginning.  This cam e in 4 

  late and it's been late every since we started.  And 5 

  the QFLGIA is still not signed.  We typically do not 6 

  start construction without that being signed, eve n 7 

  though in this case we are willing to do it.  So I 8 

  just want to make that one point. 9 

              MS. COON:  Thank you. 10 

              Second question for Desert Power 11 

  references, again, Roger's testimony.  "Please 12 

  explain where in the process you feel that PAC Tr ans 13 

  failed to follow their tariff timelines." 14 

              MR. SWENSON:  And I have looked at th e 15 

  tariff timelines.  The tariff timelines say that 16 

  they're going to make reasonable efforts to do th is. 17 

  And that's all my testimony implied was there are  18 

  specific timelines that are in the tariff that sa y 19 

  they're going to make reasonable efforts to try t o 20 

  meet.  There's nothing in the tariff that says th at 21 

  they're going to have to do anything by a certain  22 

  time.  If it was just what we were led to believe  by 23 

  looking at the tariff.  And maybe we were naive o r 24 

  maybe I was naive looking at it in that context. 25 
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              MS. COON:  So the answer is that you don't 1 

  believe they specifically violated any term of th eir 2 

  tariff? 3 

              MR. SWENSON:  I couldn't tell you tha t 4 

  they had specifically violated a term of their 5 

  tariff.  It's very flexible. 6 

              MS. COON:  Okay.  Thank you. 7 

              MR. HOUSTON:  I don't even want to an swer 8 

  that. 9 

              MS. COON:  All right.  "Please show a  10 

  timeline of the approval's process, including 11 

  documents showing when the initial designs were 12 

  submitted to PacifiCorp Transmission."  And this was 13 

  in reference to your testimony at lines 117 throu gh 14 

  121. 15 

              MR. SWENSON:  Right.  And I think you  got 16 

  me to go there during the first question so I don 't 17 

  want to rehash that.  I have e-mails that show ev ery 18 

  one of those dates I mentioned to you when I trie d to 19 

  answer the first question.  I will be able to pro vide 20 

  you those and I'm happy to provide them to the 21 

  PacifiCorp people as well. 22 

              MS. COON:  Thank you. 23 

              MR. MECHAM:  They have been produced.  24 

              MR. BROCKBANK:  I produced them. 25 
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              MS. COON:  Yeah.  And if you could ju st 1 

  point me to for what data request those were prod uced 2 

  and what the title of the document being provided  3 

  would be? 4 

              MR. SWENSON:  Sure. 5 

              MS. COON:  So that I could find those . 6 

              MR. SWENSON:  It's in all of the e-ma ils. 7 

  There were two or 3,000 in 1.2. 8 

              MS. COON:  Thank you. 9 

              MR. BROCKBANK:  Anything to add, Kenn eth? 10 

              MR. HOUSTON:  No. 11 

              MS. COON:  All right.  "Does Desert P ower 12 

  believe that PacifiCorp Transmission is required by 13 

  law to conform to customer needed timelines?  Why  or 14 

  why not?"  And, Steve, if you want to tackle this  one 15 

  since it's a legal issue, that would be fine. 16 

              MR. MECHAM:  I don't know that Roger -- 17 

  and obviously you're referring to his testimony, and 18 

  I didn't go back to look to see precisely what he  19 

  said that drew the question.  Whether legal or no t, 20 

  obviously we expect any utility to adhere to its 21 

  tariffs.  Now, do you want to pipe up, Roger? 22 

              MR. SWENSON:  I don't know that I eve r 23 

  implied that they broke the law.  I hope I didn't  24 

  imply that they broke the law because that wasn't  the 25 
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  intention in my testimony. 1 

              MS. COON:  Well, and I guess what got  me 2 

  at this question, and you'll have to forgive me, I'm 3 

  going to be coming off the top of my head here, w as 4 

  that in your testimony you had basically said 5 

  something that led me to believe that you believe d 6 

  that if you gave them a timeline, that was suffic ient 7 

  and they were obligated to try and meet your 8 

  timeline.  So I'm just wondering what led you to 9 

  believe that. 10 

              MR. MECHAM:  Well -- 11 

              MR. SWENSON:  All I did in my testimo ny, 12 

  is I stated that we had been forthcoming from the  13 

  very kickoff meeting as to what the timeline was to 14 

  get the project up.  We started with that in our 15 

  first meeting.  And that's all it was about was 16 

  making sure that no one was surprised by the date s we 17 

  needed to be on line by. 18 

              MS. COON:  Okay.  So you weren't 19 

  necessarily implying that you believed they had a ny 20 

  obligation to meet a timeline that was not reason able 21 

  in order for them to get the interconnection up a nd 22 

  safe and reliable? 23 

              MR. SWENSON:  I have no way to be abl e to 24 

  say that they had any obligation to do besides wh at's 25 
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  in their tariff. 1 

              MS. COON:  Thank you. 2 

              MR. HOUSTON:  I would just like to co mment 3 

  that the FERC tariff at each of the study phases has 4 

  a specific statement that says that if the 5 

  transmission provider, that would be PacifiCorp, 6 

  cannot meet the timeline, be it 45 or 90 days, th en 7 

  they will communicate that to the customer and 8 

  provide a reasonable timeline when the study will  be 9 

  completed.  So it gives you an example and an 10 

  expectation, but it gives us the right to extend it 11 

  if we need additional time. 12 

              And in this case, in February when th e 13 

  application first came in, it was clear to us tha t 14 

  the standard FERC interconnection procedure was n ot 15 

  going to work.  We had enough experience with it to 16 

  know that it's a year and-a-half long process.  T he 17 

  in-service date requirement was 11 months away.  We 18 

  needed some time to build the thing, to order 19 

  material, design and build the thing.  And so wha t we 20 

  did was we decided that we've got to be done with  the 21 

  studies in June to get this thing down.  And so w e 22 

  agreed to a 120-day combined study.  You know, ag ain 23 

  trying to be customer friendly and meet the 24 

  customer's schedule, unrealistic though it might have 25 
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  been. 1 

              MS. COON:  Now, when you say you agre ed to 2 

  a 120-day time frame, was that some sort of 3 

  contractual agreement or was that an agreement to  4 

  have that as a target date? 5 

              MR. HOUSTON:  I think the study agree ment 6 

  specified 120 days for a combined study.  We agre ed 7 

  to use reasonable utility efforts subject to the 8 

  resources being available.  And again, when the s tudy 9 

  and the timeline was agreed to in February, and t here 10 

  were certain resources and engineers we had avail able 11 

  in February, since we didn't get the detailed 12 

  technical information until June, everything had 13 

  changed.  You know, a lot of time had passed.  So  14 

  again, in February what we agreed to maybe wasn't  the 15 

  same in June when we actually started. 16 

              MR. ELMONT:  You're talking about 17 

  information, detailed technical information you 18 

  needed from Desert Power? 19 

              MR. HOUSTON:  Correct. 20 

              MS. COON:  Did I see you had somethin g to 21 

  say about that question? 22 

              MR. SWENSON:  I just had one comment.   And 23 

  I'll just say, I wish we would have known that up  24 

  front you were worried about that.  Because I nev er 25 
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  got that communication from the kickoff meeting o n 1 

  because I would have explained it and expressed i t to 2 

  Mr. Darling as clearly and as soon as I could hav e. 3 

              MS. COON:  Thank you. 4 

              And actually, the next question goes to 5 

  something that Mr. Houston brought up, and that w as, 6 

  "Why did Desert Power take four months to fill ou t 7 

  the specific information about its equipment once  it 8 

  made its request?" 9 

              MR. DARLING:  I am -- we had engineer s and 10 

  a project manager on this.  Mr. Swenson was worki ng 11 

  on this.  My impression was that they were in 12 

  communications and discussions on submission of 13 

  materials and that there was back and forth on th em. 14 

  And so at this particular moment, I really can't 15 

  answer that question. 16 

              MR. SWENSON:  And my understanding of  what 17 

  people were waiting for, but I wasn't the one who  was 18 

  getting the information back and forth, was the 19 

  maximum generation capabilities of the equipment.  20 

  And I'm feeling like maybe what they were doing w as 21 

  making sure that they had it to the nth degree 22 

  instead of doing something that I think Mr. Houst on's 23 

  testimony says, just give us some numbers that we  24 

  start the study on.  If we need to true it up lat er 25 
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  we will.  I think they wanted to be precise.  And  1 

  that's the only explanation I have.  And I think that 2 

  was the only -- was that the only information tha t 3 

  you were waiting for? 4 

              MR. HOUSTON:  Well, there's several 5 

  components of the studies and the technical data that 6 

  are required, you know, the generator specific da ta 7 

  which was provided.  Again, like you say, the max imum 8 

  output from each generator. 9 

              And again, this particular installati on 10 

  was very unique in that there were three generato rs 11 

  owned by Desert Power, there are several generato rs 12 

  owned by Mag Corp, there's a large chunk of load,  and 13 

  it's all on the end of a radial line, and all of 14 

  those pieces work together and impact one another . 15 

              And one of the long delays that we ha d was 16 

  doing a Voltage Performance Study identifying wha t 17 

  the reactive flows were going to be and what the 18 

  voltages were going to be and what the settings o f 19 

  the generator needed to be.  And those were all d one 20 

  in early 2006 primarily because the specific data  we 21 

  needed wasn't provided until November by Desert 22 

  Power. 23 

              MR. BROCKBANK:  And the point we will  try 24 

  to make over and over and over again is you can't  25 
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  accuse the company of a force majeure when you 1 

  yourself, Desert Power, delayed, delayed, delayed , 2 

  delayed.  This four-month block is just one of th ose 3 

  delays. 4 

              MS. COON:  All right.  This is direct ed to 5 

  Mr. Darling.  "Is the five-month delay in obtaini ng a 6 

  generator and turbine the delay in equipment 7 

  acquisition that you speak of in your testimony?"  8 

              MR. DARLING:  Yes. 9 

              MS. COON:  Thank you. 10 

              "In what form was the secured long-te rm 11 

  financing, how was the lender able to cancel the 12 

  loan?  Were there penalties attached, et cetera?"  13 

  and that's in reference to Mr. Darling's testimon y. 14 

              MR. DARLING:  We had secured a perman ent 15 

  loan commitment subject to getting the transactio n 16 

  documented and other assorted things.  We had don e it 17 

  when the lending markets, when the lending rates were 18 

  lower.  As you may recall or as you may know, 19 

  beginning about October of 2005, November of 2005 , 20 

  rates began to increase.  And so by the time we w ere 21 

  coming to the end of our time for closing our loa n, 22 

  our rates were very favorable.  So the lender was  23 

  more than happy to cancel our loan commitment wit hout 24 

  any penalty in order to avoid a 20-year obligatio n at 25 
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  the rate that we had locked in. 1 

              MS. COON:  Thank you. 2 

              "What equipment needed to complete th e 3 

  interconnection has not yet been ordered by Deser t 4 

  Power?" 5 

              MR. DARLING:  We have one item of whi ch I 6 

  am aware.  We have a breaker that we have had set  7 

  aside for us, but we have not actually placed the  8 

  order for it.  We have -- 9 

              MS. COON:  Now, do you have some sort  of 10 

  formal hold on the item? 11 

              MR. DARLING:  No.  We have an 12 

  understanding with the vendor. 13 

              MS. COON:  Thank you. 14 

              "Is it Desert Power's understanding t hat 15 

  equipment has been ordered by PacifiCorp or does 16 

  PacifiCorp have to wait until full payment is 17 

  rendered?"  Which I believe, according to documen ts 18 

  that I have seen, is an additional $269,000. 19 

              MR. DARLING:  I don't know the answer  to 20 

  that question.  We have paid PacifiCorp some 21 

  $400,000, I think.  To finish it up there's an 22 

  additional $200,000.  And I don't know the answer  to 23 

  the question. 24 

              MS. COON:  Thank you. 25 
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              MR. BENNION:  I might comment on that  one. 1 

  The equipment that was required by PacifiCorp to 2 

  order that was in our scope of work, which would be 3 

  the protection equipment, communications, meterin g 4 

  and whatnot, all of that equipment has been place d on 5 

  order as of April.  So the $400,000 payment that was 6 

  made by Desert Power gave us permission to contin ue 7 

  our work and we have made those orders. 8 

              MS. COON:  Thank you. 9 

              "Before September 24, 2004, which was  the 10 

  date upon which the PPA with PacifiCorp Merchant was 11 

  signed, when did you know you had substantially 12 

  succeeded in your negotiations?"  And I realize I 'm 13 

  calling for a rather nebulous date, but if you gi ve 14 

  me an approximation that would be fine. 15 

              MR. SWENSON:  I'll answer it and you can 16 

  add anything you want to it.  Once the contract h as 17 

  passed its appeal date, that's the only time I fe lt 18 

  comfortable with what we did.  It seemed arduous and 19 

  it was a long process. 20 

              MS. COON:  So you're saying that you 21 

  didn't necessarily think that you were successful  22 

  until I believe the date was November 9th of 2004 ? 23 

              MR. SWENSON:  Yes. 24 

              MR. PETERSON:  November or October? 25 
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              MS. COON:  November.  October 7th was  the 1 

  date upon which the Commission approved the contr act 2 

  through its Order and the 30-day period makes it 3 

  approximately the 9th of November. 4 

              Dean? 5 

              MR. BROCKBANK:  From PacifiCorp's 6 

  perspective, I think your question is we had 7 

  substantially succeeded in our negotiations.  Des ert 8 

  Power had been a participant in the 03-03514 dock et 9 

  for at least from the beginning of '04, I'm not s ure 10 

  when they intervened.  They were participants in the 11 

  Stipulation negotiations, they were there because  12 

  they had a project and they were going to develop  13 

  their project into a cogeneration facility. 14 

              From PacifiCorp's perspective, once t he 15 

  Stipulation was executed by all of the parties, w e 16 

  felt comfortable that because all of the players said 17 

  this was a Stipulation, it was a settlement, we f elt 18 

  comfortable that the Commission would approve it,  and 19 

  the Commission did approve it, and we started 20 

  negotiating in earnest of June of '04.  And, you 21 

  know, the parties all have the correspondence to show 22 

  that from the data responses. 23 

              And so from our perspective we were v ery 24 

  close to a deal in June of '04 and we knew that w e 25 
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  had a deal by late August.  I mean, we signed the  1 

  contract in September.  So I think it's disingenu ous, 2 

  I don't think anybody -- I haven't been doing thi s 3 

  real long, I've been doing it for years, but I do n't 4 

  know that there's ever been an appeal of a QF 5 

  contract order.  So to say that you didn't feel 6 

  comfortable, I understand for financing and thing s 7 

  maybe it needs to run its course, but for the 8 

  interconnection thing I think following the tarif f 9 

  would have been a good idea, Schedule 38. 10 

              MR. MECHAM:  But as far as the 11 

  negotiations were concerned, they went on for wee ks. 12 

  I mean, to say that somehow -- months.  To say th at 13 

  in June somehow we nearly had a deal, I mean, Dea n, 14 

  we were on the telephone with one another arguing  15 

  over many of these provisions months beyond June.   So 16 

  I think that's a little mischaracterization. 17 

              MR. BROCKBANK:  Let me correct.  I do n't 18 

  believe I said we had a deal in June, I said we w ere 19 

  in earnest negotiations in June. 20 

              MR. MECHAM:  The beauty of this is th at 21 

  there's a transcript and we can go back and look.  22 

              MR. BROCKBANK:  I know.  I've got to watch 23 

  my tongue. 24 

              MR. GINSBERG:  Since this was a 25 

26 



 56

  development project for the -- based on the QF ra te 1 

  that happened to be available, was that the reaso n 2 

  that you didn't go out to have the generator and the 3 

  -- what's the other? 4 

              MR. SWENSON:  HRSG. 5 

              MS. COON:  The turbine and the HRSG. 6 

              MR. GINSBERG:  At the time already?  I 7 

  mean, is that why there was a five-month delay in  8 

  getting that equipment? 9 

              MR. DARLING:  In identifying the 10 

  equipment.  As I said in my testimony, Mike, we h ad, 11 

  because of the heat rate considerations in the 12 

  contract, and because of the lead times on new 13 

  equipment, it wasn't like we could go to GE and 14 

  specify a particular set of equipment and have th em 15 

  build it.  We looked at many different kinds of s team 16 

  turbines of various sizes and ilks and ran severa l 17 

  studies to try and figure out how that would allo w us 18 

  to operate and I think that we would take on heat  19 

  rate and what would be required to get us there. 20 

              And I can tell you the size of those 21 

  generators ranged all over the lot.  Some of them  we 22 

  looked at whether or not we could do some kind of  23 

  repowering on, modification, how that would impac t. 24 

  And basically, as I said, it really came down whe n we 25 
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  finally identified in January and then ran our 1 

  studies into February, that there was really only  one 2 

  generator out there.  But that took us time to fi nd 3 

  it.  We had people traveling to different places to 4 

  examine different equipment.  We looked at buying  a 5 

  couple of power plants to get at their generators . 6 

  We looked at equipment that was on standby.  We 7 

  looked at equipment that was mothballed.  We look ed 8 

  at surplus new.  We sent people a lot of places t o 9 

  look at a lot of things before we came up and fou nd 10 

  this one particular steam turbine that we ultimat ely 11 

  settled on. 12 

              COMMISSIONER CAMPBELL:  Before we mov e on, 13 

  "substantially succeeded," what's the significanc e of 14 

  those words?  I can tell there's an issue here. 15 

              MS. COON:  Substantially succeeded, t he 16 

  issue that we were trying to get at is was there a 17 

  point at which it would have been possibly reason able 18 

  prior to the signing the Order from the Commissio n or 19 

  waiting past the 30-day period at which it would have 20 

  been reasonable to submit an interconnection requ est 21 

  or make other movements in that direction. 22 

              MR. DARLING:  We, in fact, submitted a 23 

  letter to Dave Cory in June of 2004 after the 24 

  approval of the Stipulation to say that we were g oing 25 
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  to be looking at expanding our facility and would  be 1 

  seeking an amendment to our existing interconnect ion 2 

  agreement thereafter.  I actually called him and 3 

  talked to him and he said, send me a letter so th at I 4 

  have it here. 5 

              And so we had contacted PacifiCorp at  the 6 

  commencement of the negotiations.  But then until  we 7 

  had identified the specific turbine so that we co uld 8 

  -- and long before we acquired it.  I mean, I -- the 9 

  process of acquiring that turbine was an extended  10 

  one.  But long before we had acquired it.  But on ce 11 

  we had identified it, I had the papers started --  I 12 

  had the interconnection request, I directed that it 13 

  be done so that we could begin to get everything on 14 

  the table. 15 

              MS. COON:  Thank you. 16 

              MR. HOUSTON:  Can I make one quick 17 

  comment?  We have anywhere from 25 to 30 people i n 18 

  our interconnection queue all the time and it's v ery 19 

  common for a developer to be in our queue well ah ead 20 

  of a signed PPA, specifically those bidding into 21 

  PacifiCorp's IRP.  They're in there very early. 22 

              MS. COON:  Thank you. 23 

              MR. BROCKBANK:  And to the Chairman's  24 

  question, the reason that's significant from my 25 
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  perspective is Schedule 38 has language that says  it 1 

  is recommended that a party qualifying facility 2 

  seeking interconnection pursue that process in 3 

  parallel with negotiating the Power Purchase 4 

  Agreement.  That's why the June of '04 kind of se ems 5 

  to solidify when they knew they were moving forwa rd. 6 

  At least they were trying really hard to move 7 

  forward. 8 

              MR. DARLING:  But this is just a ques tion 9 

  so I understand it.  On these requests, do they g ive 10 

  you all the specifics that you require on your 11 

  interconnection request? 12 

              MR. HOUSTON:  Some do, have some alre ady 13 

  acquired their turbines and have their equipment.  14 

  Others, specifically wind developers, give us typ ical 15 

  -- a lot of times they don't buy their turbines u ntil 16 

  the PPAs are signed. 17 

              MR. DARLING:  But they have typical - - 18 

              MR. HOUSTON:  Yes. 19 

              MS. COON:  And this next question is 20 

  actually a three-part question.  "When following the 21 

  October redesign did you first seriously consider  22 

  that you might have to invoke the force majeure?  Was 23 

  there a particular event subsequent to the 24 

  announcement of the redesign that precipitated yo ur 25 
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  realization, and what was that event?" 1 

              MR. DARLING:  The February 3rd letter  from 2 

  Larry Soderquist. 3 

              MR. SWENSON:  E-mail, I believe. 4 

              MR. DARLING:  Or e-mail saying that t here 5 

  was going to be further delay in the study.  We h ad 6 

  already hired Sargent & Lundy at that point.  We had 7 

  already had design work going forward to try and 8 

  short-circuit the process and see if we couldn't get 9 

  it done.  But when I saw the delay, further delay  and 10 

  heard the timeline that we might be on, is when I  11 

  decided that I really had no option at that point  but 12 

  to send the force majeure letter. 13 

              MS. COON:  Thank you. 14 

              "When did you discuss with your finan cial 15 

  backers the problems related to your force majeur e?" 16 

              MR. DARLING:  I was on the phone with  my 17 

  lenders almost every week.  And the schedule, 18 

  progress on the interconnect, progress in getting  the 19 

  studies, it was an ongoing discussion with them. 20 

              MS. COON:  So your financial backers were 21 

  being apprised on a regular basis of the progress  on 22 

  the project? 23 

              MR. DARLING:  Oh, yes.  We had -- we had 24 

  weekly or biweekly telephone conferences. 25 
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              MS. COON:  Thank you. 1 

              COMMISSIONER CAMPBELL:  We're going t o 2 

  take a five-minute break. 3 

              MR. MECHAM:  If Mr. Miller leaves tha t 4 

  will be fine. 5 

              COMMISSIONER CAMPBELL:  Thank you. 6 

              (Recess taken.) 7 

              COMMISSIONER CAMPBELL:  Back on the 8 

  record. 9 

              MS. COON:  All right.  We're still 10 

  continuing questions for Desert Power.  "Aside fr om 11 

  PacifiCorp Transmission's refusal to recognize De sert 12 

  Power's invocation of force majeure," and that sh ould 13 

  probably actually be PacifiCorp Merchant's refusa l, 14 

  "are there other specific terms of the contract y ou 15 

  are referencing on lines 46 and 47 of your testim ony 16 

  that you believe PacifiCorp is not abiding by?" 17 

              MR. MECHAM:  You better look at the 18 

  testimony. 19 

              MR. DARLING:  In response to that is that 20 

  the -- as you know, we believe that the force maj eure 21 

  was valid and so, therefore, its rejection was no t 22 

  contractually based. 23 

              MS. COON:  Okay. 24 

              MR. DARLING:  That, in turn, impacts upon 25 
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  their obligation to cooperate with us in our 1 

  financing, which has been adversely impacted.  An d in 2 

  addition, as we set out -- as I set out in my let ter 3 

  of August 25th, 2006, I believe there are -- they  4 

  have imposed on us as a condition of honoring the  5 

  contract extra contractual obligations.  And so 6 

  that's what I would list there as set out in that  7 

  letter. 8 

              MS. COON:  Thank you. 9 

              "What is your understanding as to whe n the 10 

  interconnect design issue was resolved and work c ould 11 

  have otherwise continued forward?" 12 

              MR. SWENSON:  You go ahead. 13 

              MR. DARLING:  We ordered the poles in  May 14 

  for a September delivery.  I think getting the po les 15 

  would probably have been the point.  That would b e my 16 

  best guess.  I don't know. 17 

              MR. SWENSON:  Yeah.  If that's what y ou 18 

  mean by work could have otherwise continued forwa rd, 19 

  that was the critical path. 20 

              MS. COON:  Yeah, sorry.  Talking two at a 21 

  time. 22 

              Basically I'm asking, at what point d o you 23 

  think, if there wasn't the financing issues and o ther 24 

  problems going on, at what point the event that 25 
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  caused you to declare the force majeure, at what 1 

  point it actually would have ended? 2 

              MR. DARLING:  Basically, I mean, on t he 3 

  timelines that we were under at that point in tim e, 4 

  with the arrival of the poles and other assorted 5 

  things, I think we showed that being installed in  6 

  September and backfeed somewhere September or ear ly 7 

  October time frame, is what I think it was showin g at 8 

  that point in time. 9 

              MS. COON:  Okay. 10 

              MR. HOUSTON:  In our opinion, Desert Power 11 

  is notified of the redesign on October 17, 2005. 12 

  Desert Power came back with a counterproposal, a 13 

  different suggestion on November 8th.  We held a call 14 

  on November 15th and agreed to -- we both jointly  15 

  agreed to what it was going to look like.  So to me 16 

  at that point that issue was resolved. 17 

              MS. COON:  Thank you. 18 

              MR. GINSBERG:  So from that point cou ld 19 

  the June '06 date have been met? 20 

              MR. HOUSTON:  Yes.  If the material h ad 21 

  been ordered soon thereafter, yes. 22 

              MS. COON:  All right.  Thank you. 23 

              Roger, did you have something to say?  24 

              MR. SWENSON:  Yeah.  We couldn't have  25 

26 



 64

  ordered the material without doing the engineerin g 1 

  and getting PacifiCorp's approval for the 2 

  engineering.  PacifiCorp hires everything that we  had 3 

  outside engineered to be approved.  So we had to go 4 

  through the whole process of first identifying wh ich 5 

  contractors that we could use, that PacifiCorp wo uld 6 

  allow us to use, contracting with that entity, 7 

  getting the specific scope, and then going throug h 8 

  the engineering, and then having the approval don e. 9 

              MR. MECHAM:  Before you could order? 10 

              MR. SWENSON:  Before any orders took 11 

  place. 12 

              MS. COON:  Thank you. 13 

              Now, the original letter applying for  this 14 

  interconnection agreement I believe was sent on t he 15 

  22nd of February.  PacifiCorp responded in writte n 16 

  form on the 24th of February.  "At what point did  you 17 

  finally provide PacifiCorp Transmission with the 18 

  details of your specific turbine and when did you  19 

  finally purchase and take possession of that 20 

  turbine?" 21 

              MR. DARLING:  The details of when the  data 22 

  was provided would be in the documents that we 23 

  provided in response to discovery.  I know the 24 

  kickoff meeting was in April -- 25 
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              MR. SWENSON:  April 27th. 1 

              MR. DARLING:  And I think my understa nding 2 

  is whenever PacifiCorp proposed a time for a meet ing 3 

  we always tried to take the soonest one we could get. 4 

  But I think those dates as to when we provided th ings 5 

  would be in the discovery. 6 

              As to when we actually purchased and took 7 

  possession of the steam turbine and generator set , we 8 

  purchased it in August of 2005.  It was located i n 9 

  Mobile, Alabama.  So we had to go down there and 10 

  disassemble it and move it to site.  And we did t hat 11 

  during September and October of 2005.  That opera tion 12 

  was impacted by a certain hurricane that came up 13 

  right beside the site. 14 

              MS. COON:  Thank you. 15 

              MR. HOUSTON:  I would add that the da ta we 16 

  needed to start the load flow and Fault Duty Stud ies 17 

  was provided June 10th.  The data we needed to do  the 18 

  Voltage Performance Studies was provided on Decem ber 19 

  12th.  And finally, in our April 4th Final Facili ties 20 

  Report we note that we're still waiting on data 21 

  that's necessary for the WEC modeling specific to  the 22 

  generator.  We have yet to get that. 23 

              MR. SWENSON:  And I might say, I have  24 

  always read that in the reports and we've always 25 
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  questioned what that meant in the reports all the  way 1 

  along.  And Mr. Soderquist's answer always was, w ell, 2 

  that data you get when you have the whole project  3 

  complete and you give it to us then.  That last 4 

  remaining bit of data was always told to us, once  5 

  it's completed you'll have that. 6 

              The voltage information that you ment ioned 7 

  in December that was a request in October, I beli eve, 8 

  and it was a request to go get data from US Magne sium 9 

  about how they want to run.  And it's always 10 

  difficult -- well, it's not always difficult, it' s 11 

  not easy to get information sometimes out of some body 12 

  who isn't a participant in a project.  And it too k a 13 

  little time.  It took a few weeks to get their 14 

  engineer to dig into his file to get his informat ion. 15 

              MS. COON:  Thank you. 16 

              "On lines 192 and 193 of Mr. Darling' s 17 

  testimony you indicate that PacifiCorp Transmissi on 18 

  told you that Desert Power would be incurring del ays 19 

  due to the interconnect design.  What were the 20 

  specific delays and the time frames you were told  you 21 

  would be facing and what documents do you have to  22 

  support these time frames?" 23 

              MR. DARLING:  Well, the -- we receive d the 24 

  letter on February 3rd in particular that I know of, 25 
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  and that we were advised that because PacifiCorp 1 

  engineering or PAC Trans -- anyway, the engineers , 2 

  the Engineering Department was very backed up in 3 

  terms of being able to do the engineering that wa s 4 

  required. 5 

              In addition, we were informed that th ere 6 

  was an internal review process that was required to 7 

  be gone through, that preliminaries then were 8 

  reviewed and sent out for final and back for revi ew. 9 

  And accordingly, that's when -- that's when we we nt 10 

  out to do something else.  But even when we looke d at 11 

  hiring our own engineers with all of that togethe r, 12 

  we saw that we would be -- the time when we would  13 

  start to receive a backfeed was significantly 14 

  extended.  And it was at that point that we had t o 15 

  begin examining how we were going to manage our 16 

  schedules, how we would start staffing up or not 17 

  staffing up, as the case may be, and how we would  go 18 

  forward on our project.  So I guess that's the de lays 19 

  that I'm talking about. 20 

              MS. COON:  Okay.  Thank you. 21 

              MR. HOUSTON:  Just one comment about the 22 

  staffing backed up comment.  You know, our 23 

  engineering staff does all our queue projects.  W e're 24 

  obligated to do those in queue order.  So if ther e's 25 
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  someone ahead of you that has a higher priority w e 1 

  have to do them first. 2 

              And secondly, those same people do al l the 3 

  system expansion projects, load serving projects for 4 

  all our customers.  So they continually have 5 

  priorities that distract them.  They can't just s top 6 

  everything and work on one project all the time. 7 

              MR. DARLING:  Believe me, I wasn't be ing 8 

  critical.  I was just recounting the facts as I w as 9 

  told them and then as we tried to deal with them.  10 

  That's all I was talking about. 11 

              MR. HOUSTON:  Okay.  Thank you. 12 

              MS. COON:  "On lines 220 through 226 you 13 

  discuss the withdrawal of support by your financi al 14 

  backers.  Your permanent financing backer apparen tly 15 

  withdrew only 10 to 14 days after you invoked for ce 16 

  majeure, within a couple of days of Mr. Brockbank 's 17 

  February 26, 2006 letter questioning that force 18 

  majeure.  What documentation can you provide that  the 19 

  invocation of force majeure and PacifiCorp's init ial 20 

  skepticism was the only reason for that backer's 21 

  withdrawal?  Why wouldn't this financial backer g ive 22 

  Desert Power any time to work out the problems wi th 23 

  PacifiCorp?  And what documentation can you provi de 24 

  that supports the withdrawal of your bridge loan 25 
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  financing was solely or substantially due to your  1 

  force majeure dispute with PacifiCorp?" 2 

              MR. DARLING:  I would say, as I menti oned 3 

  earlier, that there were exogenous events that I 4 

  think assisted the permanent financing, when they  had 5 

  a window of opportunity that, because we could no t 6 

  show the -- we could not show the suspension of t he 7 

  contract and with the events on the interconnecti on 8 

  not being available, that they did not use that a s a 9 

  basis for withdrawal.  I'm not impugning their go od 10 

  faith at all, I am just saying that under their l oan 11 

  commitment they had an opportunity failing which our 12 

  ability to prove the in-force effect of our contr act 13 

  provided them a basis to terminate that obligatio n. 14 

              The documentation we provided on our 15 

  bridge loan financing, and I think we've provided  you 16 

  all of our documentation and correspondence that we 17 

  had with our loan during the course of the discov ery. 18 

  And the documentation on our bridge loan was that  19 

  memorandum to us with their finance committee of 20 

  LaSalle that specifically said that we're behind you, 21 

  we're with you to the end, but -- and we will get  you 22 

  the additional funds required to complete this 23 

  project except if you're not able to get the forc e 24 

  majeure dispute with PacifiCorp resolved by May 1 , 25 
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  further funding will terminate until you do. 1 

              MS. COON:  Thank you. 2 

              MR. PETERSON:  I have a follow-up que stion 3 

  on the long-term financial backing.  This lender 4 

  apparently showed no interest in renegotiating or  5 

  Desert Power had no interest in renegotiating or what 6 

  was that situation? 7 

              MR. DARLING:  Basically they said, on ce 8 

  you have everything resolved, we like your projec t, 9 

  come back and talk to us. 10 

              MS. COON:  Thank you. 11 

              "Besides PacifiCorp's refusal to reco gnize 12 

  the force majeure claim of Desert Power, what 13 

  specific acts of PacifiCorp have made it impossib le 14 

  for Desert Power to perform under its contract?" 15 

  Roger. 16 

              MR. SWENSON:  I don't know if that's 17 

  really my question or whether it's something clos er 18 

  to Mr. Darling's testimony. 19 

              MS. COON:  I referred it to you becau se it 20 

  came out of your testimony. 21 

              COMMISSIONER CAMPBELL:  It's part of your 22 

  testimony. 23 

              MR. SWENSON:  I was going to give him  a 24 

  chance to expound on it, but my understanding of it 25 
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  was the freezing of the financing was exactly wha t 1 

  stopped us from doing anything else, period. 2 

              MR. DARLING:  Once we could not resol ve 3 

  the force majeure, then we had our financing, 4 

  particularly as the one that shut down the projec t 5 

  was the termination of funding under the bridge l oan. 6 

  And that's what, after May 1, when we were not ab le 7 

  to remove it by May 1, commencing May 6 we began to 8 

  demobilize the site, we stopped construction and 9 

  began to demobilize the site because we were out of 10 

  funds. 11 

              MS. COON:  Thank you. 12 

              "Beginning on line 47 of Mr. Swenson' s 13 

  testimony you discuss the Impact and Facilities 14 

  Studies and seem to imply they should be complete d no 15 

  more than 180 days from the start day.  With your  16 

  reference to an April 27, 2005 meeting on line 57  you 17 

  also seem to imply that the start date should hav e 18 

  been no later than April 27, which would total th e 19 

  180 days at the end of October 2005.  Is this a 20 

  correct characterization of your testimony on the se 21 

  points?" 22 

              MR. SWENSON:  Yes.  I read their tari ff, 23 

  that's what it looked like. 24 

              MS. COON:  Thank you. 25 
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              MR. BROCKBANK:  I think Mr. Houston h as a 1 

  response. 2 

              MR. HOUSTON:  I'm not sure how you ge t to 3 

  180 unless you add two of the three studies toget her 4 

  and ignore all the intervening steps and all the 5 

  negotiation processes and scoping meetings.  Our read 6 

  of the tariff is it takes 180 days from start to 7 

  finish.  That's been our experience. 8 

              MS. COON:  Well, and actually all I w as 9 

  trying to get at with that question is was that w hat 10 

  Roger was trying to say in his testimony.  Not 11 

  whether it was fact based, tariff based, anything  12 

  else, just whether or not I had read the testimon y 13 

  correctly.  So thank you. 14 

              "Documents indicate that PacifiCorp w as 15 

  still seeking information on Desert Power's turbi ne 16 

  in August 2005.  Why would that need for informat ion 17 

  not push back the expected end date for these stu dies 18 

  perhaps into early 2006?"  Roger. 19 

              MR. MECHAM:  What's the source for th at 20 

  August of '05?  Is this the piece on your timelin e 21 

  that says, "Follow-up letter from PC indicating a ll 22 

  necessary information had not been received?" 23 

              MS. COON:  That's correct.  And that was 24 

  included in the documentation provided by PacifiC orp 25 
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  under DPU 2.2. 1 

              MR. MECHAM:  Okay.  We asked about th at in 2 

  a data request and I think you may have a copy of  it 3 

  by now.  And in response to Desert Power Data Req uest 4 

  3.6 it says, "The August 19, 2005 letter from 5 

  PacifiCorp Transmission to PacifiCorp's merchant 6 

  function concerned a transmission service request , 7 

  not a generation interconnection request issue. 8 

  That's not a Desert Power issue." 9 

              MR. SWENSON:  We don't know what the issue 10 

  is on the August letter. 11 

              MS. COON:  Okay. 12 

              MR. MECHAM:  On the August 19th lette r. 13 

              MS. COON:  Thank you. 14 

              MR. HOUSTON:  I know what that is.  T he 15 

  merchant function had made a network resource req uest 16 

  basically wanting it, the resource to be 17 

  contractually designated as a valid resource unde r 18 

  the tariff.  And we have to do a separate study f or 19 

  transmission service requests.  One of those is a  20 

  System Impact Study.  We had to do the same volta ge 21 

  studies that ended up showing up in the System Im pact 22 

  Study for Desert Power. 23 

              So we were again asking for the techn ical 24 

  data specifically related to the Voltage Performa nce 25 
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  Studies that we had yet to receive.  Since our 1 

  merchant had made the transmission request, we we re 2 

  asking them for the same data.  They would have h ad 3 

  to ask Desert Power for that information. 4 

              MS. COON:  So was this the data, then , the 5 

  voltage data that you were saying that you did no t 6 

  receive until December 12? 7 

              MR. HOUSTON:  Yes. 8 

              MS. COON:  Is that the data you were 9 

  asking for? 10 

              MR. HOUSTON:  Yes. 11 

              MS. COON:  Thank you. 12 

              "What documents or other evidence do you 13 

  have that the interconnection design was essentia lly 14 

  finalized in September 2005 and then some weeks l ater 15 

  PacifiCorp simply decided to change that design?"  16 

  And I would ask you to focus your answer in on th e 17 

  "essentially finalized" aspect.  Thank you. 18 

              MR. SWENSON:  And I guess what do you  mean 19 

  by "essentially finalized"? 20 

              MS. COON:  Well, that's basically a q uote 21 

  out of your testimony. 22 

              MR. SWENSON:  Right.  I just wanted t o 23 

  make sure -- 24 

              MR. PETERSON:  That's Mr. Darling's t erm, 25 
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  phrase. 1 

              MR. DARLING:  Well, I mean, we had a draft 2 

  final study in September. 3 

              MR. SWENSON:  A draft interconnection ? 4 

  An impact study. 5 

              MR. DARLING:  And a design. 6 

              MR. SWENSON:  Right. 7 

              MS. COON:  But my understanding, base d on 8 

  the correspondence between the two parties, sugge sted 9 

  that the impact study at that point was just a dr aft, 10 

  not a finalized version.  Is that correct? 11 

              MR. SWENSON:  That's correct.  And th ey 12 

  asked for comments. 13 

              MS. COON:  Okay.  Thank you. 14 

              MR. HOUSTON:  Our records show a draf t was 15 

  issued on September 23rd and then we did raise th e 16 

  redesign in October. 17 

              MS. COON:  Thank you.  And the final 18 

  question may actually be directed to your counsel . 19 

  "Isn't it true that Desert Power has failed to co mply 20 

  with Section 2.3.2 of the contract as written whi ch 21 

  specifically laid out the obligation of Desert Po wer 22 

  to inform PacifiCorp of fuel source issues?" 23 

              Mr. Mecham, would you like to -- 24 

              MR. MECHAM:  I'm looking at 3.2.2. 25 
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              MS. COON:  Thank you. 1 

              MR. SWENSON:  I can say perhaps in th e 2 

  meantime while they're thinking about this, I was  3 

  getting requests from Mr. Paul Clements of Pacifi Corp 4 

  to do this.  And what I gave him was the gas supp ly 5 

  agreements that I think have been produced in 6 

  discovery for that answer. 7 

              MS. COON:  Okay. 8 

              MR. SWENSON:  And he indicated to me that 9 

  that was good enough. 10 

              MS. COON:  Thank you. 11 

              MR. SWENSON:  He didn't ask for anyth ing 12 

  else. 13 

              MS. COON:  Thank you. 14 

              MR. BROCKBANK:  I would just add, I t hink, 15 

  in answer to your question, I would say that the 16 

  answer is yes, they have -- or they did not follo w 17 

  Section 2.3.2.  I would also add that according t o 18 

  our timelines they did not follow 2.3.3.  They we re 19 

  nine months late on providing copies of permits a nd 20 

  construction information, they were nine months l ate 21 

  on complying with Section 2.3.4 which requires to  22 

  provide evidence of construction financing.  So 2 .3.2 23 

  is just another one of those mismanaged submissio ns 24 

  that we were required to get early on and we didn 't. 25 

26 



 77

              MR. MECHAM:  Well, of course, there w as no 1 

  interchange that I'm aware of indicating that you  had 2 

  a problem or that we had missed any of these date s. 3 

              MR. BROCKBANK:  But there was a contr act 4 

  approved by the Commission requiring you to provi de 5 

  them. 6 

              MR. DARLING:  When we were asked for them 7 

  we provided them. 8 

              MR. MECHAM:  Well, okay. 9 

              MR. BROCKBANK:  I mean, only so much hand 10 

  holding can go on.  I mean, it's a pattern. 11 

              MR. MECHAM:  It's not hand holding. 12 

              COMMISSIONER CAMPBELL:  Let's not use  13 

  terms like that, please. 14 

              MS. COON:  Thank you counsel and coun sel. 15 

  Okay.  Thank you, Desert Power.  Let's move on to  the 16 

  questions for PacifiCorp. 17 

              Starting with the first, "Please expl ain 18 

  what deadline was missed according to DPU timelin e on 19 

  10-27-05, what remedies were undertaken and when was 20 

  the reference document actually produced?"  And t hat 21 

  line on the timeline reads, "Internal PacifiCorp 22 

  Transmission communications showed that PacifiCor p 23 

  Transmission missed Facility Study deadline." 24 

              Mr. Houston. 25 
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              MR. HOUSTON:  We signed the 120-day 1 

  Combined Study Agreement.  We think we initially got 2 

  the data we needed to start on June 10th.  So if you 3 

  add 120 days to that date, that gets you to the 4 

  October 27th date.  So that was referencing the 1 20 5 

  days from the start date of the study. 6 

              Typically we would notice a customer,  7 

  similar to our tariff, that we're not going to me et 8 

  your date.  Here's the date that we think we can meet 9 

  it.  Since that was right in the middle of the 10 

  redesign and we were communicating with Desert Po wer 11 

  over redesigning the interconnection, I think it was 12 

  clearly obvious we weren't going to meet the date . 13 

  So I can't say we gave them the formal notice oth er 14 

  than the back and forth communications. 15 

              MS. COON:  And then the last bit was "When 16 

  was the referenced document actually produced?"  So 17 

  at what point was the Facility Study completed? 18 

              MR. HOUSTON:  Drafts went back in 19 

  September for part of it.  Some of the other draf ts 20 

  for the Facility Study piece didn't come out unti l 21 

  January, February, and then the final was issued on 22 

  April 4, 2006. 23 

              MS. COON:  Thank you. 24 

              "Please explain why there are so many  25 
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  drafts of the GISIFS exchanged." 1 

              And actually, I have to admit, once I  2 

  started looking at some of the drafts, it looked like 3 

  I misunderstood what was being sent.  And so we c an 4 

  withdraw that question because that actually had to 5 

  do with the Qualifying Facility Large Interconnec tion 6 

  Agreement rather than the System Impact Study. 7 

              MR. DARLING:  Just for clarity, can y ou 8 

  tell me what the GISIFS is or whatever? 9 

              MS. COON:  Yes.  It's the Generation 10 

  Interconnection System Impact and Facilities Stud y. 11 

              MR. BROCKBANK:  Say that ten times fa st. 12 

              MS. COON:  Well, apparently I didn't even 13 

  want to write it once.  So let's move on to the n ext 14 

  question. 15 

              "Please provide reference to tariff 16 

  language that sets out timelines for each step in  the 17 

  interconnection process." 18 

              MR. HOUSTON:  I can go on all day on that 19 

  one.  I guess specifically it's Section 38 throug h 40 20 

  something in Chapter 4 of the tariff.  And genera lly 21 

  there's three basic studies.  There's a Feasibili ty 22 

  Study, System Impact Study, and a Facility Study.  23 

  And each one has very similar steps. 24 

              There's a completed application, we 25 
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  acknowledge the application.  Within five days, w e 1 

  submit -- I'm sorry, we hold a scoping meeting wi thin 2 

  30 days.  Within five days of the scoping meeting  we 3 

  submit a Study Agreement for the next step.  The 4 

  customer has 30 days to execute and fund the Stud y 5 

  Agreement and then there's a certain time to comp lete 6 

  each study.  For the Feasibility Study it's 45 da ys, 7 

  for the System Impact Study it's 90 days, and for  the 8 

  Facilities Study it's either 90 or 120 days depen ding 9 

  on how accurate the customer wants the cost estim ate 10 

  to be conducted.  So if I could, I would just sto p 11 

  there and reference you to Chapter 4, Section 38 12 

  through the end, 40 some odd. 13 

              MS. COON:  Thank you. 14 

              MR. HOUSTON:  It's very detailed and very 15 

  explicit. 16 

              MS. COON:  "At this time, have all do llars 17 

  necessary to pay for equipment procurement been p aid 18 

  and what, if any, expense amounts are still 19 

  outstanding to PacifiCorp Transmission?" 20 

              MR. BROCKBANK:  You mean paid by Dese rt 21 

  Power? 22 

              MS. COON:  Yes, correct. 23 

              MR. BENNION:  I'll take that one.  We  have 24 

  received $400,000 from Desert Power to engineer a nd 25 
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  procure the equipment that was in our scope of wo rk. 1 

  So we have received that particular money.  We ha ve 2 

  also placed orders for all of that equipment with  our 3 

  vendors.  We have not paid those vendors at this time 4 

  until the equipment has been received. 5 

              MS. COON:  Thank you. 6 

              "What is the usual lead time for 7 

  substation equipment?" 8 

              MR. BENNION:  Well, substation equipm ent 9 

  involves a variety.  I'll start with probably on the 10 

  low end, you're usually looking at 8 to 12 weeks for 11 

  most of the key equipment that's in there, and it  can 12 

  go has high as 52 weeks.  The 52 weeks would be f or a 13 

  transformer.  Substation breakers and whatnot wou ld 14 

  be in the 30-week range, and metering PTCTs would  be 15 

  in the 30-week range as well. 16 

              MS. COON:  Thank you. 17 

              Desert Power originally made their 18 

  application on the 22nd of February in 2005, I 19 

  believe. 20 

              MR. DARLING:  Excuse me, Andrea. 21 

              MS. COON:  Yes. 22 

              MR. DARLING:  Could I just say that o n our 23 

  breaker equipment, just so that you know, our 24 

  availability has been in the 16 to reserve one an d we 25 
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  have an alternative at 24 weeks on a new breaker.  1 

  It's pretty consistent with what you said, but we  2 

  have been able to negotiate shorter lead times. 3 

              MS. COON:  Thank you. 4 

              "Given that the application was made on 5 

  February 22nd, 2005, on what date did PacifiCorp 6 

  transmission deem the application to be complete and 7 

  was the scoping meeting held within ten days of t his 8 

  date?" 9 

              MR. HOUSTON:  I think this is another  10 

  example of us, PacifiCorp, trying to do things to  11 

  meet Desert Power's aggressive schedule.  The FER C 12 

  procedure requires us to deem an application comp lete 13 

  prior to even issuing a System Impact Study or 14 

  Feasibility Study Agreement.  In this case, we di d 15 

  not get the technical data until June 10th which 16 

  would have deemed the application complete.  Dese rt 17 

  Power was issued a combined Impact and Facility S tudy 18 

  Agreement on February 24, two days after their 19 

  application.  Again, following the procedure it 20 

  shouldn't have been issued at all until June. 21 

              We did hold a kickoff meeting on Apri l 22 

  27th.  Again, well ahead of the normal timeline.  Not 23 

  ten days after, but a month before. 24 

              MS. COON:  Thank you. 25 
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              "Did PacifiCorp Transmission meet the ir 1 

  deadline for the impact study and what dates were  2 

  used to determine whether that deadline was met?"  3 

              MR. HOUSTON:  Again, our goal was to issue 4 

  a combined study, an Impact and Facility Study wi thin 5 

  120 days.  We didn't do that.  There were several  6 

  issues, the redesign, the voltage studies and 7 

  multiple other factors that came into play that 8 

  initiated those delays.  We did provide a draft 9 

  System Impact Study in September, as mentioned 10 

  previously.  Again, the finals were issued April 4th, 11 

  2006. 12 

              COMMISSIONER CAMPBELL:  When was the 120 13 

  days up, was that the October date? 14 

              MR. HOUSTON:  That would have been 15 

  October -- 16 

              MS. COON:  27th-ish. 17 

              MR. HOUSTON:  -- 27th, I believe. 18 

              COMMISSIONER CAMPBELL:  So you agree that 19 

  there was a delay from October 27th to April? 20 

              MR. HOUSTON:  Yes. 21 

              MR. ELMONT:  But commercially reasona ble? 22 

              MR. HOUSTON:  Yes.  And again, I thin k we 23 

  were trying to ensure the safety of our employees , 24 

  the reliability of the system and do the right th ing. 25 
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              COMMISSIONER CAMPBELL:  We understand  your 1 

  reasons. 2 

              MR. MECHAM:  Isn't there a -- I may b e 3 

  wrong, but the final study came out like June 28t h. 4 

  Am I wrong about that? 5 

              MR. HOUSTON:  The document I have, th at 6 

  issued Final Impact Facility Study that I read th is 7 

  morning, is dated April 4, 2006. 8 

              MR. MECHAM:  Well, in the documents 9 

  produced there's a document entitled "Final Revis ed 10 

  Interconnection System Impact and Facilities Stud y 11 

  Report" dated June 28, '06.  I think it's -- I co uld 12 

  be wrong, but I think it's marked as Desert Power  13 

  1.22-61.  Now, I didn't get a chance to read that  14 

  entire study, but I believe June 28th of '06 is o n 15 

  that and I don't quite understand -- I can't 16 

  reconcile April to June. 17 

              MR. HOUSTON:  Well, I'm not familiar.   I 18 

  don't know the difference.  The one I have is dat ed 19 

  April 4th. 20 

              MR. MECHAM:  I don't either. 21 

              MR. HOUSTON:  Again, I think there we re a 22 

  lot of scope changes going on.  The scope is a pa rt 23 

  of the Facility Study.  There were some efforts t o 24 

  have Desert Power procure certain equipment to 25 
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  expedite the process.  That could have been the 1 

  reason for the change later.  I would have to do some 2 

  research to answer that question. 3 

              MS. COON:  And actually I am remember ing, 4 

  when going through the volumes of documents, that  I 5 

  have a reference here to May 18th of '06 where a 6 

  study error was found and a remedy discussed, and  7 

  perhaps that's the reason for the new final docum ent. 8 

              MR. HOUSTON:  I've tried to find that  9 

  document reference and I couldn't.  And all I can  10 

  think of, it may be, subject to check, that we sh ared 11 

  the final document with US Mag Corp, US Mag owns the 12 

  Rally Substation, they're an impacted system, we' re 13 

  obligated to have their comments, input.  They ma y 14 

  have seen something that they wanted changed and made 15 

  those comments back to us and we would have then 16 

  changed the documentation and reissued the study.  17 

              MR. DARLING:  I remember what it is n ow. 18 

  We had questioned some fault loading in that fina l 19 

  study on the US Magnesium switches, part of which  was 20 

  the reason for requiring the changing out of the 21 

  US Magnesium switches.  And when our engineers we nt 22 

  through it, they went and said, we can't come up with 23 

  the same numbers you guys do.  And then PAC Trans  24 

  reran those numbers and said, yeah, there was an 25 
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  error in them and they came down.  And that was, I 1 

  think, probably the May kind of thing. 2 

              But with the numbers coming down like  3 

  that, we then went to them, we said -- well, as y ou 4 

  know, we have always been resistant about replaci ng 5 

  those US Mag switches, and we got the elements of  the 6 

  US Mag switches and we went to the manufacturer a nd 7 

  we said, "With this fault loading, are these swit ches 8 

  adequate?"  And they said, "Yes, we will guarante e 9 

  them to this fault loading." 10 

              And I think that's what led to the Ju ne 11 

  28th because I think that's been withdrawn now 12 

  because it had to go through some sign-offs and 13 

  sign-offs.  But they were Mark 5 switches, not Ma rk 2 14 

  switches.  And so there wasn't a whole lot of thi ngs 15 

  there where it is all agreed now that those switc hes 16 

  are just fine for the fault loading of the facili ty. 17 

  So I think it's all -- we've been working through  18 

  that whole US Mag issue and what was the fault 19 

  loading and what was the switches, what were the 20 

  switch capabilities. 21 

              MR. HOUSTON:  That's the very reason the 22 

  procedure requires us to issue draft studies and 23 

  requires 30 days for comment so the customer can 24 

  point out those types of things. 25 
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              MR. DARLING:  I think we've been work ing 1 

  on that.  And I think based on our last phone cal l 2 

  with our last back and forth that's where we are.  3 

              MS. COON:  Thank you. 4 

              Now, the next two questions on your l ist 5 

  for PacifiCorp, you have already answered those.  So 6 

  unless you have something further to add, then we  7 

  will move on to the next one in order to speed th ings 8 

  up a little. 9 

              MR. ELMONT:  Before we get too far al ong, 10 

  I wanted to make one comment to Chairman Campbell 's 11 

  question about missing the deadline.  Just to 12 

  clarify, that 120 days is to use commercially 13 

  reasonable efforts to make the 120 days.  That's what 14 

  the deadline was. 15 

              COMMISSIONER CAMPBELL:  That was with in 16 

  your agreement? 17 

              MR. ELMONT:  Right. 18 

              COMMISSIONER CAMPBELL:  Which was sho rter 19 

  than what your OATT requires? 20 

              MR. ELMONT:  Right. 21 

              COMMISSIONER CAMPBELL:  I think I 22 

  understand. 23 

              MS. COON:  Thank you. 24 

              "What would PacifiCorp Transmission s ay is 25 

26 



 88

  the average length of time between the date at wh ich 1 

  interconnection is requested and the required on line 2 

  date of this facility requesting interconnection,  not 3 

  necessarily the in-service date?" 4 

              MR. HOUSTON:  I think our experience over 5 

  the last three or four years, projects have avera ged 6 

  20 and-a-half months.  We've had three that have been 7 

  as short as 16 months and several as long as 27 8 

  months.  Two years. 9 

              MS. COON:  Thank you. 10 

              COMMISSIONER CAMPBELL:  Let's take an other 11 

  minute on this question because it seems like thi s is 12 

  where a huge disconnect occurred from a prior 13 

  experience versus this experience.  What has chan ged? 14 

  Why was the company able to do the first Desert P ower 15 

  in a shorter period of time, was it six months, i f my 16 

  memory is right, and now the standard is two year s? 17 

  What's changed over that course of time? 18 

              MR. HOUSTON:  Well, I think the FERC 2003 19 

  interconnection procedure was developed and 20 

  implemented, mandated.  I think that was done to 21 

  bring some structure to these types of studies.  It's 22 

  been my experience in another place where people who 23 

  request interconnection are given the lowest prio rity 24 

  in the work and aren't dealt with accordingly, an d 25 
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  that happened a lot.  And FERC stepped in and sai d, 1 

  that's not going to happen anymore, here's your 2 

  procedure, here's the steps you have to take and the 3 

  timeline to follow.  Unfortunately, it's a year 4 

  and-a-half long.  And that's about the best you c an 5 

  do. 6 

              COMMISSIONER CAMPBELL:  So I can tell  my 7 

  fellow commissioners at FERC they really messed u p by 8 

  doing this?  That we had a six-month experience a nd 9 

  now it's an 18-month experience? 10 

              MR. HOUSTON:  Well, I'm not sure.  I think 11 

  things could have been done quicker in the past i f 12 

  there wasn't a lot of work to do and you just all owed 13 

  the generator to run hot taps to a line and hook it 14 

  up you didn't study the impacts very closely. 15 

              I think if you read the April 4 study  or 16 

  the June study you will see very clearly that thi s 17 

  particular installation where you've got five 18 

  generators on the end of a radial line, there's a  19 

  bunch of interactions between the generators that  can 20 

  create very serious reliability issues.  And by d oing 21 

  a detailed study we have identified those and we have 22 

  made some recommended settings and operating 23 

  requirements that hopefully will keep the system 24 

  stable. 25 
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              COMMISSIONER CAMPBELL:  And you didn' t do 1 

  that the first time around? 2 

              MR. HOUSTON:  I'm sure.  There's no w ay 3 

  that could have been done.  And if you just hook it 4 

  up and hope it works you can do it fairly quickly . 5 

  But if you do it right and you study it and you s et 6 

  the requirements fairly clearly it takes some tim e to 7 

  do. 8 

              MR. DARLING:  Well, we had been hooke d up 9 

  and it didn't work. 10 

              MR. HOUSTON:  You were adding a big 11 

  40-megawatt generator. 12 

              COMMISSIONER CAMPBELL:  We understand  the 13 

  difference. 14 

              MS. COON:  Thank you. 15 

              "The redesign apparently took place 16 

  between approximately October 18, 2005 and Novemb er 17 

  15, 2005.  Was there any work that had to be done  or 18 

  redone due to the redesign that took place outsid e of 19 

  this window?  And if so, what tasks had to be red one 20 

  and during what period were these tasks 21 

  accomplished?" 22 

              MR. HOUSTON:  Again, at that point in  the 23 

  study process we're very early in the scoping 24 

  process.  And so I believe the only work that we had 25 
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  to redo is to redo the one lines in our Study 1 

  Agreement and basically just hand that off to the  2 

  engineers to start their engineering design work and 3 

  the pricing work that would have come afterwards.   It 4 

  was just very minimal reporting. 5 

              MS. COON:  So very minimal that came 6 

  outside of this window that I identified? 7 

              MR. HOUSTON:  Yes. 8 

              MS. COON:  Thank you. 9 

              "What effect on the on line date did the 10 

  error discovery of 5-18-06 have?  And that, of 11 

  course, was the US Mag discussion we've been havi ng. 12 

  Did that have any impact on the date at which tha t 13 

  facility could come on line? 14 

              MR. HOUSTON:  No.  If Mr. Darling is 15 

  correct, the only difference would have been the 16 

  switch changeouts that would have been required w ere 17 

  eliminated from the requirement.  So everything e lse 18 

  was normal course of business.  We just removed t hat 19 

  changeout requirement in the study.  Again, I'm 20 

  basing that on what Mr. Darling's memory is becau se I 21 

  don't know. 22 

              MS. COON:  Thank you. 23 

              "What was the cause of the delay in t he 24 

  Impact and Facilities Report on 01-03-06?"  So 25 
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  February 3rd of this year. 1 

              MR. HOUSTON:  Part of the Facility St udy 2 

  is once a design is complete, our estimating team  3 

  will look at that and come up with a cost estimat e. 4 

  They will go out and get some quotes and look at the 5 

  last breakers they ordered and determine those 6 

  pricing and they'll add up the price for the vari ous 7 

  components of the study.  And our records show th at 8 

  the pricing estimate was not complete on February  9 

  3rd, that wasn't completed until February 15th, i t 10 

  was inserted into a draft report that was sent to  11 

  Desert Power on February 20th. 12 

              MS. COON:  Thank you. 13 

              "PacifiCorp appears to have first 14 

  responded to Desert Power's invoking of force maj eure 15 

  in a letter dated February 21, 2006, perhaps with  16 

  20/20 hindsight, what is PacifiCorp's opinion 17 

  regarding the course of action Desert Power shoul d 18 

  have taken beginning February 26, 2006 to resolve  the 19 

  difficulties it faced in completing its project?"  20 

              MR. BROCKBANK:  That's a tough questi on. 21 

  I'll say that if we're looking at hindsight, 22 

  hindsight should have -- they should have made th e 23 

  request six months earlier than February of '05.  But 24 

  I would look to the engineers to see if there's 25 
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  anything from February '06 forward that they coul d 1 

  have done to accelerate it from that point on. 2 

              MR. HOUSTON:  I believe there was som e 3 

  delay in getting the E&P agreement signed and fun ded. 4 

  Obviously, the sooner we start design and 5 

  procurement, the sooner we get finished. 6 

              COMMISSIONER CAMPBELL:  Let me see if  I 7 

  understand this disagreement here.  So it's the 8 

  company's position, PacifiCorp's position that th e 9 

  interconnection request should have been made bef ore 10 

  they purchased the turbine? 11 

              MR. BROCKBANK:  It should have been m ade, 12 

  yes.  It should have been made consistent with 13 

  negotiating the Power Purchase Agreement. 14 

              COMMISSIONER CAMPBELL:  And Desert Po wer's 15 

  position is that you wanted to be comfortable you  had 16 

  a turbine and knew the parameters around that bef ore 17 

  making the request? 18 

              MR. DARLING:  That we wanted to have the 19 

  reasonable definition of the turbine parameters 20 

  before we made the request. 21 

              COMMISSIONER CAMPBELL:  I just want t o 22 

  make sure I understand those two different viewpo ints 23 

  on that date.  Okay. 24 

              MR. SWENSON:  And I can say one thing  just 25 
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  to follow-up on what Mr. Houston said.  On the E& P 1 

  agreement, we did get an E&P agreement that was s ent 2 

  to Desert Power, and its engineering and procurem ent, 3 

  and that was sent to Desert Power on November 29t h. 4 

  We internally looked at that document.  We redlin ed 5 

  it, sent it back asking for things like -- well, I 6 

  can't remember all the details, but it's in the 7 

  produced document. 8 

              And I got an e-mail back from Mr. 9 

  Soderquist I believe on January 3rd or 4th, I hav e a 10 

  copy of it with me, that says that he can't find 11 

  that, can I send it again to him.  So I don't wan t to 12 

  say that we were the only persons holding up any 13 

  engineering and procurement.  You know, the agree ment 14 

  was going back and forth and we were trying to do  it 15 

  as fast as we could just making comments as anyon e 16 

  would to an agreement they're going to enter into  17 

  that involves hundreds of thousands of dollars. 18 

              MS. COON:  Thank you. 19 

              And in its letter to Desert Power's 20 

  counsel dated May 9, 2006, PacifiCorp indicates i t 21 

  could be ready to backfeed Desert Power by June 1 , 22 

  2006.  At that late date did PacifiCorp Transmiss ion 23 

  believe it might still be possible to actually ha ve 24 

  the project ready for backfeed by June 1st?  And if 25 
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  so, what would a plausible sequence of events hav e 1 

  been that would have resulted in PacifiCorp 2 

  Transmission providing backfeed to Desert Power o n 3 

  June 1st?" 4 

              MR. BENNION:  I would like to try and  take 5 

  that one on.  At that point in time, PacifiCorp h ad 6 

  received the $400,000 from Desert Power, of cours e, 7 

  and we had placed orders for our equipment back i n 8 

  March time frame and April.  At that point in tim e, 9 

  in order to meet the customer's timeline to make sure 10 

  that we were prepared to provide our equipment, w e 11 

  had found a number of alternative solutions and 12 

  whatnot to handle the metering and communications . 13 

              So from an engineering design perspec tive 14 

  on our side, the equipment that we were required to 15 

  provide we could have had available.  Now, the fl ip 16 

  side of that is cooperation on Desert Power's sid e, 17 

  is they had elements on their substation side wit h 18 

  control rooms and whatnot that would have to have  19 

  been in place for us to perform our work and inst all 20 

  that equipment.  So in May when we saw that certa in 21 

  elements of their schedule didn't order the equip ment 22 

  and have rooms available, we knew that we couldn' t 23 

  meet the June 1st date for them. 24 

              MS. COON:  Thank you. 25 
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              "Was it prudent of PacifiCorp Transmi ssion 1 

  to not perform a Feasibility Study in this case?"  2 

              MR. HOUSTON:  Yes.  The purpose of th e 3 

  Feasibility Study in the OATT procedures is to gi ve a 4 

  developer a high-level estimate, interconnection 5 

  requirement and timeline to get their project 6 

  connected.  So it's typically designed for someon e 7 

  who is not sure they want to proceed with the 8 

  project.  It was clear that Desert Power when the y 9 

  came in, they were in a hurry and they made their  10 

  decision and wanted it done quickly.  A Feasibili ty 11 

  Study would have slowed them down significantly. 12 

              MS. COON:  Thank you. 13 

              "We understand that PacifiCorp 14 

  Transmission attempted to do the Impact and 15 

  Facilities Studies simultaneously in order to 16 

  accommodate Desert Power's schedule.  Did the sig ned 17 

  agreement with Desert Power indicate that PAC Tra ns 18 

  would do both together in the 120-day time frame?  19 

  And what day does PacifiCorp see this as starting ?" 20 

  Is that the June 10th date that you see this 120 21 

  days? 22 

              MR. HOUSTON:  Yes. 23 

              MS. COON:  Thank you. 24 

              MR. PETERSON:  Excuse me.  I thought I 25 
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  understood earlier that it was -- well, it wouldn 't 1 

  have been the April 27th.  So the June 10th and t hen 2 

  you were thinking that the date tolled on October  27; 3 

  is that correct? 4 

              MR. HOUSTON:  Correct, yes. 5 

              MS. COON:  "Referring to your discuss ion, 6 

  Ken, on lines 393 through 402, if Desert Power ha d 7 

  applied for an interconnection agreement at the t ime 8 

  the PPA was signed using typical data and then si x 9 

  months later provided the actual data for the tur bine 10 

  it purchased, how much delay, approximately, woul d 11 

  the restudy have cost?" 12 

              MR. HOUSTON:  Well, it's really hard to 13 

  say.  If the typical data fairly matched the actu al 14 

  purchase, no to the delay.  If it was significant ly 15 

  different, you know, a lot of the load studies an d 16 

  load flow studies might have had to be redone.  I t's 17 

  very unlikely it would have impacted the physical  18 

  interconnection which became the issue.  So an 19 

  earlier request would have identified that; we wo uld 20 

  like the hole punched sooner. 21 

              MS. COON:  Thank you. 22 

              MR. SWENSON:  Well, and I'm just not sure. 23 

  I've been looking for it in the documentation of when 24 

  you got any kind of indication of generation 25 
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  capability.  And I know they have revised it a co uple 1 

  of times to get to the maximum amount that they 2 

  thought that the units were going to put out to m ake 3 

  sure you had that information.  Did you not get a ny 4 

  information from Desert Power's engineers on any kind 5 

  of capability that was going to come out of the 6 

  machine before that date? 7 

              MR. HOUSTON:  I think the first data 8 

  sheets that were incomplete were provided on Apri l 4, 9 

  2005.  Again, there wasn't sufficient information  to 10 

  start the studies.  It wasn't clear what the tota l 11 

  maximum output was on all three generators and wh at 12 

  the temperature production curves were and how th ose 13 

  interrelated. 14 

              MR. SWENSON:  But you've said that if  we 15 

  would have just sent you typical data or some kin d of 16 

  data you could have started.  And I'm just saying , I 17 

  think you got some information that you could hav e 18 

  started something on but you decided to wait unti l 19 

  you had that final information. 20 

              MR. HOUSTON:  Again, we obligate the 21 

  customer to tell us, here's my data.  If it's 22 

  typical, it's clear to the customer that they're 23 

  subject to restudy if they pick a different turbi ne 24 

  later in the process. 25 
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              MS. COON:  Thank you. 1 

              "Mr. Bennion discussed several option s 2 

  and/or temporary work-arounds for supply metering  and 3 

  communications at the Desert Power site.  When di d 4 

  PacifiCorp first identify these options?" 5 

              MR. BENNION:  That would have been th e 6 

  first part of April following the signing of the E&A, 7 

  or the engineering material agreement. 8 

              MR. BROCKBANK:  April 2006? 9 

              MR. BENNION:  Yes. 10 

              MS. COON:  Thank you. 11 

              "What remained for Desert Power to 12 

  specifically do in order to meet the June 1st on line 13 

  date discussed in your testimony as of March 24, 14 

  2006, the date Desert Power signed the procuremen t 15 

  agreement?" 16 

              MR. BENNION:  As of that date since t he 17 

  scope of work was clearly defined between both 18 

  entities, in Desert Power's position they were 19 

  responsible for the steel transmission structures , 20 

  the three-way switch on that, and the circuit bre aker 21 

  that would have been the entry point into their 22 

  substation.  And at that point none of those item s 23 

  had been procured or available to install. 24 

              MS. COON:  Thank you. 25 

26 



 100

              MR. SWENSON:  And we couldn't order t hem 1 

  until PacifiCorp had approved the engineering and  2 

  told us to get -- that they were appropriate for the 3 

  circumstance that was going to become part of the ir 4 

  system.  So we couldn't order anything until May 5 

  12th. 6 

              MS. COON:  Thank you. 7 

              MR. BENNION:  Well, the one thing I w ould 8 

  like to add to that too, since there were three 9 

  critical items on Desert Power's list, which were  the 10 

  steel structures, one thing we did do is a review  of 11 

  our inventory.  We did have four steel towers tha t 12 

  were available on a surplus job up in Logan.  One  of 13 

  them was capable to be the three-way switch pole with 14 

  a few modifications, but they needed additional p oles 15 

  besides what we could do. 16 

              The three-way switch we did have in 17 

  inventory on another job, but when it got down to  the 18 

  remaining item, the circuit breaker, that just wa sn't 19 

  available.  And at that point in time when they h ad 20 

  to order it, that was outside that normal window.   So 21 

  you fall back on let's just go through the pole a nd 22 

  the switch and the breaker ordering.  So we did d o a 23 

  review and found other items, but it wouldn't hav e 24 

  helped their schedule. 25 
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              MR. MECHAM:  Weren't there just three  1 

  poles available?  Four were needed and three were  2 

  available? 3 

              MR. BENNION:  I think that's what it was. 4 

  We had three available and four were needed. 5 

              MR. SWENSON:  And we figured we had t o 6 

  order one more anyway and it was going to take ju st 7 

  as long, was our thinking. 8 

              MR. BENNION:  But we had three in 9 

  inventory that could have worked. 10 

              MR. SWENSON:  And we appreciated all the 11 

  work you did in that effort.  We understood that was 12 

  out of the ordinary. 13 

              MS. COON:  Thank you. 14 

              "As of May 9, 2006, as things actuall y 15 

  stood at that time, was it still generally feasib le 16 

  and probable for PacifiCorp Transmission to compl ete 17 

  its necessary work and Desert Power to complete w hat 18 

  it had to do in order to meet the June 1, 2006 on  19 

  line date?" 20 

              MR. BENNION:  And I think we just kin d of 21 

  discussed that on the material and the availabili ty 22 

  on the receiving end. 23 

              MS. COON:  So by May 9th you were pre tty 24 

  well aware that Desert Power would not be able un der 25 
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  any circumstances to meet their on line date? 1 

              MR. BENNION:  Correct. 2 

              MS. COON:  Thank you. 3 

              "What is the latest date for which it  4 

  remained genuinely feasible and probable for 5 

  PacifiCorp Transmission to meet the June 1st on l ine 6 

  date?" 7 

              MR. BENNION:  Well, for us it would h ave 8 

  been in that April time frame.  Again, that's whe n we 9 

  reviewed all of our options to meet that with the  10 

  metering and so forth and we identified those and  11 

  were available and in position to do that. 12 

              MS. COON:  Thank you. 13 

              Mr. Chairman, that is all the questio ns 14 

  that the Division has at the moment. 15 

              COMMISSIONER CAMPBELL:  Do the partie s 16 

  have questions for each other in follow-up? 17 

              MR. BROCKBANK:  Just one clarificatio n. 18 

  I promised when Andrea asked general question num ber 19 

  4 regarding force majeure and I referenced in the  20 

  contract the provision that says, "Force majeure does 21 

  not affect a party's obligation to pay," I couldn 't 22 

  find that.  It's in Section 13.1. 23 

              COMMISSIONER CAMPBELL:  All right.  T hank 24 

  you for that clarification. 25 
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              Are there other questions that the pa rties 1 

  might have for each other? 2 

              I guess what unfortunately a meeting like 3 

  this does not highlight is the cooperation that h as 4 

  taken place throughout this process.  And clearly  5 

  we're here talking about the disputes and the 6 

  disagreements, but I also pick up the thread of a  lot 7 

  of cooperation among the parties trying to get th is 8 

  to happen. 9 

              MR. DARLING:  It's unfortunate we are  in 10 

  this situation, quite honestly.  I will tell you from 11 

  our side of the table, whatever PacifiCorp may th ink, 12 

  we actually took the force majeure way as a way o f 13 

  attempting to achieve a business workout.  We did  not 14 

  do it to criticize PAC Trans, and we do appreciat e 15 

  what you did.  And actually, we have quite good 16 

  working relationships with them.  So I don't want  you 17 

  to walk away -- 18 

              COMMISSIONER CAMPBELL:  No, and I 19 

  understand that.  Underlying all that I sense tha t. 20 

              MR. DARLING:  So at the end of the da y, 21 

  and that is why even we went to mediation and are  22 

  here today, is to try to accommodate that workout . 23 

  But we are where we are. 24 

              COMMISSIONER CAMPBELL:  Do the partie s 25 
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  anticipate talking with each other between now an d 1 

  the hearing as far as any further attempt to work  2 

  this out? 3 

              MR. MECHAM:  We would like to. 4 

              MR. BROCKBANK:  I would have to look at 5 

  Mr. Griswold.  My understanding is that we're alw ays 6 

  willing to talk, but we've provided certain 7 

  conditions under which we would discuss that.  An d if 8 

  those conditions were to change, I don't think 9 

  anybody from PacifiCorp around this table could m ake 10 

  that decision whether the company is prepared or able 11 

  to back away from some of those conditions. 12 

              MR. MECHAM:  Well, and, Dean, you kno w 13 

  that at least one of the conditions Mr. Miller 14 

  indicated to make the whole thing not financeable  and 15 

  it just blows up.  So it's very difficult for us to 16 

  change that condition. 17 

              MR. BROCKBANK:  I know.  I understand  that 18 

  that is a critical component on both sides of the  19 

  table. 20 

              COMMISSIONER CAMPBELL:  Is that the p ost 21 

  June 1? 22 

              MR. BROCKBANK:  Yes. 23 

              COMMISSIONER CAMPBELL:  Anything else  that 24 

  we need to clarify before we -- 25 
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              MR. BROCKBANK:  Mr. Chairman, could w e 1 

  discuss, perhaps, maybe process, procedure for th e 2 

  hearing? 3 

              COMMISSIONER CAMPBELL:  Yes.  We can do 4 

  that off the record.  So I think we'll wrap up th is 5 

  Technical Conference as far as what's on the reco rd 6 

  and remain here for discussions as far as schedul ing 7 

  the hearing. 8 

              COMMISSIONER BOYER:  Let me ask a 9 

  question. 10 

              COMMISSIONER CAMPBELL:  Do you want t his 11 

  on the record? 12 

              COMMISSIONER BOYER:  Sure, stay on th e 13 

  record. 14 

              Dean just mentioned that you're willi ng to 15 

  talk, but only on certain conditions.  Do those 16 

  conditions imply that your discussions now that M MC 17 

  has added that new dynamic to the process, are yo u 18 

  willing to sit down to that with them? 19 

              MR. BROCKBANK:  Bruce should answer t hat. 20 

              MR. GRISWOLD:  I think we are.  I don 't 21 

  think there's any change in our position relative  to 22 

  the conditions we've requested and the assurances  23 

  we've requested.  Having MMC participate in it, i f we 24 

  could reach agreement on it, would be fine.  You 25 
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  know, we're trying to have the assurances that if  the 1 

  project comes on line that it will operate reliab ly 2 

  and there will be no harm to the ratepayers and a lso 3 

  that the company is not going to get held in any sort 4 

  of regulatory case going forward that we've overp aid 5 

  for a resource.  So those are our issues.  But if  we 6 

  can work something out with MMC and Desert Power,  you 7 

  know, we're agreeable to do it. 8 

              COMMISSIONER BOYER:  Thank you. 9 

              COMMISSIONER CAMPBELL:  I guess we'll  wrap 10 

  up the on-the-record portion of the Technical 11 

  Conference and continue your discussion about the  12 

  schedule.  I don't think we need to be here for t hat. 13 

              (The taking of the deposition was 14 

              concluded at 4:08 p.m.) 15 
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