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BEFORE THE PUBLIC SERVICE COMMISSION OF UTAH

In the Matter of the application of PacifiCorp)

for Approval of an IRP-based Avoided Cost ) DOCKET NO. 03-035-14
Methodology for QF Projects Larger than )
One Megawatt )
)
In the Matter of the Petition of Spring Canyon
LLC for Approval of a Contract For the Sale ) DOCKET NO. 05-035-08
of Capacity and Energy From Its Proposed )
QF Facilities )
)
In the Matter of the Petition of Pioneer Ridge)
LLC & Mountain Wind For Approval of a ) DOCKET NO. 05-035-09
Contract For the Sale of Capacity and Energy
from its Existing and Proposed QF Facilities ) PACIFICORP’'S RESPONSE TO
) EXXONMOBIL REQUEST FOR REVIEW
) OR REHEARING
)

Pursuant to Utah Administrative Code 8 R746-100-11(F), PacifiCorp files this response
to ExxonMobil's (“Exxon’s) Request for Review or Rehearing (“RehearinguBst”) filed on
April 12, 2005, seeking review or reconsideration of the Commission’s April 1, 2005 Order
(“Order”) in these proceedings. In the Rehearing Request, Exxon requesis setwo issues:

(1) who is “first in the queue” for Stipulatibpricing and (2) even if that issue is not

1 As used herein, “Stipulation” refers to the skipion filed in Docket 03-035-14 on May 20, 2004 approved by
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reconsidered, Exxon seeks an order allowing it to enter into negotiations to sgjl @me
capacity to PacifiCorp up to the Stipulation cap and under Stipulation pricing fromylanuar
2006 through May 31, 2007 (or longer, as discussed below). PacifiCorp is not responding to the
first issue raised in Exxon’s Rehearing Request. PacifiCorp is omlg &lresponse to the latter
issue raised in the Rehearing Request.
DISCUSSION

In its Order, the Commission decided that 100MW remained under the Stipulation cap
and that the claim of an “entitlement” to additional megawatts as other eshartontracts
expire was “neither contemplated by the parties to the stipulation nos@&ale under the
plain meaning of the Stipulation’s terms.” Order at 11. That finding was supported iBcord
and otherwise lawful. Exxon has provided the Commission with no compelling reason why
reconsideration of the Order on that issue is appropriate. The Rehearing Recgiast doe
provide sufficient basis or good cause for reconsideration and thereforéC&qcdsserts that
the Commission should deny Exxon’s request.

a. The Commission’s Order Did Address the Issue of Expiring Megawatts an
Exxon has provided no factual or legal basis warranting reconsideration.

Exxon asserts that the Commission should reconsider its holdings with respectierwhet
Exxon should be permitted to enter into negotiations for a QF contract for the megawatts
remaining under the Stipulation cap until either May 31, 2007 or until the earlier ofSyneg
Canyon comes on line or December 31, 2007. Exxon asserts that the Commission Order “does

not squarely address this question.” Rehearing Request at 5. Exxon supports tlus bgsert

the Commission in its Report and Order issued ore A8, 2004.
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arguing that the Commission did not consider the case where an expiring QBisatieginder
the cap were replaced by a new QF who also met the Stipulation requirement tod&ynli
June 1, 2007, but rather the Commission had only considered whether a new QF could “pick-up”
megawatts from an QF whose contract expired sometime after the June 1, 20@édeadli

For support for this position, Exxon asserts that the four contracts that “use up” 175 MW
of the 275 MW cap, Desert Power, Kennecott, Tesoro and U.S. Magnesium, “extend at least
through the end of 2007.” Rehearing Request at 5 (citing Spring Canyon Exhibie& (Dir
Testimony of David Olive) at p. 4, 1. 77-89).

Exxon’s assertions are incorrect. In fact, as the Commission recognized idelse or

approving the Tesoro and Kennecott QF contracts, each of those two contractsagxpeend

of this year? While each of the contracts includes optional extensions, the extensions can only

2 See In the Matter of the Application of PacifiCorp for Approval of a Power Purchase Agreement with Tesoro
Refining and Marketing Company, Docket No. 04-035-53, Report and Order (Oct.004) (“The Agreement is for
a term of sixteen months (September 2004 to Dece@i¥b) with option for two one-year period extems. * * *
[T]he Committee also recommends that any exteriséyond the initial sixteen month term require refaation of
the terms to ensure that the Agreement’s termsasistent with the long-term avoided cost methogplthat
would be applicable at the time of extension. Tlen@ittee makes this recommendation to ensure lteaPURPA
ratepayer indifference standard is met and the éxgent continues to be in the public interest duartigne period
over which it may be applied. * * * The Commissiall require any extension beyond the initial sesemnonth
term to be reviewed and approved by the CommisdRacifiCorp should submit a request to review approve
any extension with sufficient time for interesteattes to perform their analysis and submit thecommendations
prior to any extension contemplated by PacifiCarg @iesoro.”) See also In the Matter of the Application of
PacifiCorp for Approval of a Power Purchase Agreement with Kennecott Utah Copper Corporation, Docket No.
04-035-60, Report and Order (Oct. 25, 2004) (“Tlype®ment is for a term of fifteen months (Octol@d42to
December 2005) with option for two one-year pegatensions. * * * While the Committee recommendprapal
of the Agreement, the Committee also recommendsathaextension beyond the initial fifteen montinteequire
re-evaluation of the terms to ensure that the Ages#’s terms are consistent with the long-term @edicost
methodology that would be applicable at the timexdénsion. The Committee makes this recommend#dion
ensure that the PURPA ratepayer indifference standanet and the Agreement continues to be irpthxic
interest during a time period over which it maydpplied. This is the same recommendation madady t
Committee with respect to a QF agreement betweeifi®@arp and another counterparty which was regentl
adopted by this Commission in the order approvirag agreement in Docket No. 04-035-53. * * * Addncket
04-035-53, the Commission will require any extendieyond the initial fifteen month term to be revesl and
approved by the Commission.”)
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be exercised if both parties consent and thereafter, will be subject to regtaaiew for
consistency with the long-term avoided cost methodology then in effect. In other Wwerds, t
Commission did in fact have before it the precise factual circumstance wtioh Elaims
should drive a different outcome, i.e. that a QF could in fact replace one of thesetsaanrtd
still meet the requirement to be on line by June 1, 2007.

Exxon attempts to draw a distinction from the factual circumstances preseftiedtbe
Commission when it issued its Order noting that under Exxon’s proposal thenmare t
differences: (1) at no time would the 275 MW cap be exceeded and (2) the on-linedlate
be preserved. Unfortunately, both of these “differences” were already inctuttesiriecord
before the Commission when it issued its decision. Specifically, Mr. Okxihit makes clear
that Spring Canyon'’s proposal was designed to ensure that the 275 MW cap was nedadexce
See Exhibit 3. Moreover, Mr. Graeber’s testimony stressed the fact that SpriygCanould
meet the on-line date.

In any event, this distinction should not make a difference to the Commission under the
logic of its order. According to the order, the plain language of the Stipulation guides the
Commission’s interpretation of its meaning. The Commission noted that the tipula
specifically makes its terms available smy QF and states the 275 MW cap is cumulative for
all QFs approved during the interim period.” Order at 11. As the parties pointed out, the
Stipulation itself specifically contemplated contracts with terms “up tojezs without
distinction.

Based on the plain language of the Stipulation, the Commission found that a claim of
entitlement to megawatts as contracts expire “was neither contethplatie parties to the
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Stipulation nor is reasonable under the plain meaning of the Stipulation’s tddngii other
words, the Commission held that when megawatts were assigned under thai&tipwhether
through a short or long-term contract, the megawatts were permanently dssigivest the 275
MW cap, whether or not the contract expired, and could not be reassigned to another QF.
Indeed, the Commission has made it clear that even parties that alreadyiphala&i @&t pricing,
such as Tesoro and Kennecott, are not assured Stipulation pricing for theictcahtra
extensions. Exxon’s argument presents no new facts or reasoning different frogutherds
already made to and rejected by the Commission and therefore, its requekeéring should
be denied.

b. Exxon has provided no factual or legal basis to warrant reconsideration of

the PSC’s determination that the Stipulation Requirement to be onihe by
June 1, 2007 should not be waived.

As discussed above, Exxon asserts that the Commission can accept both the Exxon and
Spring Canyon contracts without violating the Stipulation because the 275 MW cap would not be
exceeded and the June 1, 2007 online date would be enforced. In an alternative argument, Exxon
asserts that it would be willing to sell energy and capacity to PacifiCapgihithe earlier of
December 31, 2007 or the date upon which Spring Canyon comes on line (with 90 days notice
prior to the online date).

This argument suffers from the same flaws as the previous one. Once Exxon has been

assigned megawatts under the Stipulation cap, under the logic of the Commissiomerder, t

megawatts are gone for Stipulation pricing irrespective of whether Spaingon comes on line
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before or after June 1, 2007. Therefore, if the Commission were to assign 75 (or 100tdIWs)
Exxon at Stipulation pricing, then there would be no megawatts remaining for SpripgnGan
claim.

In any event, Exxon apparently recognizes that such a holding “may require” the
Commission to waive the Stipulation requirement of a June 1, 2007 on line date. Rehearing
Request at 6. Nevertheless, Exxon argues that extending the on-line datees jostfiuse
PacifiCorp would still be “provide[d] a measure of security” that it would haeeggrand
capacity for the summer of 2007d.

Exxon’s argument misses the point. The Commission expressly held in its Order that
would not extend the online requirement because to do so would not be in the public interest.
Order at 8. The logic for this holding was set out as follows: “It is clead#teswas chosen to
ensure thaany QF receiving the benefit of Stipulation pricing would be online and providing
electricity to PacifiCorp prior to the anticipated peak capacity defichie summer of 2007.”

Order at 8-9 (emphasis added). In other words, the online date was maintained because t
Stipulation pricing assumed the QF was there to provide power in 2007. Under Exxon’s
proposal, Exxon would be providing power in the summer of 2007, not Spring Canyon, yet
Spring Canyon would still be entitled to Stipulation pricing when it did come onlinateass
December 31, 2007. Exxon points to no analysis in the record that a QF that comes on line in
December of 2007 should be entitled to Stipulation pricing. Exxon has provided no reasonable

basis whatsoever for its alternative request and therefore, it should bedeject

3 Exxon now claims in its Rehearing Request theaiit provide up to 100 MWs to PacifiCorp. RehapRequest
at 2.
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CONCLUSION
The Commission’s Order is supported by the record evidence in this proceeding and is
otherwise lawful in all respects. Thus, PacifiCorp requests that the Caomissly Exxon’s
Rehearing Request as specified in this Response.

Respectfully submitted this 27th day of April, 2005.

Edward A. Hunter
Jennifer H. Martin
Stoel Rives LLP

Of Attorneys for PacifiCorp

SaltLake-251492.1 0058892-00030



CERTIFICATE OF SERVICE

| hereby certify that | caused a true and correct copy of the forggacifiCorp’s

Michael Ginsberg

Trisha Schmid

Assistant Attorney General
500 Heber M. Wells Building
160 East 300 South

Salt Lake City, UT 84111
366-0335
mginsberg@utah.gov
Pschmid@utah.gov

Reed Warnick

Paul Proctor

Assistant Attorney General
500 Heber M. Wells Building
160 East 300 South

Salt Lake City, UT 84111
366-0327
rwarnick@utah.gov
pproctor@utah.gov

Roger Swenson

E-Quant Consulting, Inc.
1592 East 3350 South

Salt Lake City, UT 84106
Roger.Swenson@prodigy.net

Stephen F. Mecham

Callister Nebeker & McCullough
10 East South Temple Suite 900
Salt Lake City, UT 84133
530-7300
sfmecham@cnmlaw.com
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Response to Exxonmobil Request for Review or Rehearing to be served upon the following via

e-mail or United States mail, postage prepaid at the addresses below d27ApaO5:

Gregory L. Probst

c/o Energy Strategies

39 Market Street, Suite 200
Salt Lake City, UT 84101
355-4365
glprobst@earthlink.net

Gary Dodge
Hatch James & Dodge
10 West Broadway
Salt Lake City, UT 84101
363-6363
gdodge@hjdlaw.com

James W. Sharp
ExxonMobil
800 Bell Street
Houston, TX 77002-2180
James.W.Sharp@ExxonMobil.com

James Holtkamp
Holland & Hart LLP
60 E. South Temple, Suite 2000
Salt Lake City, UT 84111
517-7847
jholtkamp@hollandhart.com

Thor Nelson
Holland & Hart LLP
8390 E. Crescent Parkway, Suite 400
Greenwood Village, CO 80111-2811
(303) 290-1601
www.hollandhart.com



Lee R. Brown

US Magnesium LLC

238 North 2200 West

Salt Lake City, Utah 84116

Major Craig Paulson
AFLSA/ULT

Utility Litigation Team

139 Barnes Drive, Suite 1
Tyndall AFB, FL 32403
Craig.Paulson@tyndall.af.mil

Charles M. Darling, IV
President & General Manager
Desert Power, L.P.

2603 Augusta Dr., Suite 880
Houston, TX 77057

Mr. James Howarth
OO-ALC/JAN

6026 Cedar Lane, Building 1278
Hill AFB, UT 84056
James.howarth@hill.af.mil

Michael Ginsberg
Assistant Attorney General
500 Heber M. Wells Bldg.
160 East 300 South

Salt Lake City, UT 84111

Reed Warnick

Assistant Attorney General
500 Heber M. Wells Bldg.
160 East 300 South

Salt Lake City, UT 84111

Gary A. Dodge

HATCH JAMES & DODGE
10 West Broadway, Suite 400
Salt Lake City, Utah 84101
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