ASSET PURCHASE AND SALE AGREEMENT
dated as of [DATE]
by and between

PACIFICORP, as Buyer

and

as Seller

10779915v15



TABLE OF CONTENTS

Asset Purchase and Sale Agreement — Page ii

Page
ARTICLE 1 DEFINITIONS AND INTERPRETATION ..ottt ettt aaaeeseaneeens 2
SECLION 1.1 DETINEO T O IS .. tttteietstseetet ettt eeesssesee et eeesesssassseeseeesesesasassseeseeeeeessasannssnereeeesessaaannnnees 2
Section 1.2 LT o] (=Y r=\ o o TP T T T T T T T T T T TTT T T T T T TR T T T VT T T T T T T T T T T T T T T T T TR TTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTTI 2
AR T ICLE 2 SALE OF A S S TS ...t ttiii ittt ettt et s ttta ettt eeetessassaaeeeeeeeesasssasassseeseseeeesssasasseserestesssssanennnees 2
Section 2.1 Sale and Transfer Of ProjeCt DY SeIIEK ........ ... iiiieeeeseeneneeenees 2
SECHION 2.2 PUICNASE Pl . .ttt ttii it sttt ettt eeetste ettt teeesssasasseeeeeeeesesasansseeseeeeeessasannssnereeeessssaaannnnees 4
SOCTION 2.3 ClOS N0 ettt ennennnnnne 5
Section 2.4 ASSUMPLION OF LA lITIES ... eetieeiisieee et tesesssaseeeeeeereesssasassneesereeeessasaasenereereesssaaannnees 6
SECHION 2.5 FUINET A S U AN CES ...ttt sesesnemennnnes 6
Section 2.6 Conditions to Buyer’s Obligation 10 ClOSE. .....c...eiiiieiiisiaeeeeeeeeeessssaieeeereereeesssaaeenees 6
Section 2.7  Conditions to Seller’s ObligationNS t0 ClOSE. ... ...uuutttteeeieeiiiieeeieeeeeeneneeennns 7
ARTICLE 3 TERMS FOR PROGRESS PAY MEN T S ...t tttiiititteiitttteetsassaeeeeereeeesssasasseserertesssssaneneeees 7
SBCTION 3.0 T I TN ettt enennenennnne 7
Section 3.2 CONAITIONS PrECEaENMT ... utttiiitieeets sttt teeesssaseeeeeeeeesesssssasneeseeeesessasaansenereeresesssaannnnees 8
Section 3.3 Notice of Request fOr Progress PAYMENT . ... ... ... ...eeteeitiiiiieeeeeeseenenennnnes 9
ARTICLE 4 REPRESENTATIONS AND WARRANTIES OF SELLER ......cuvviiiiiiiiiiiiiieiieeersseeeeeee 12
Section 4.1  Organization, StandiNg NG POWET ............eteeeteeeeeeeeeeeeeeeeeenennenees 12
SECtION 4.2 G Al StIUCTUI .. ieeiitiet sttt e e st ettt eeestasaeeeeeeeeeesssaaaeseeeeeeeesssasanesnereeeeeasssannnens 12
Section 4.3 Authority; Execution and Delivery: Enforceability......ccooo....eeeeeeeeueiiiiiiiiiiiiiiinnnns 12
Section 4.4  Validity of Agreement; NO CONFIiCT .. . uuiee ittt ee e st iaes it reesssssseeeeeeerreessssaneneenes 13
Section 4.5  Governmental APProvals aNd CONSENTS ..............eeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeeenennenees 13
SECLION 4.6 INO PrOCEEOINGS ...t eeeettteettetteeesstas et eeetesssasaeeeeeeeeeesssaaaesseeeeeeesssasansssesereeeassasnannenes 14
SOCHION 4.7 GO N O ettt eneennennnnee 14
SOCTION 4.8 T BB et ttttttttseu sttt teeetssa et eeeeeeeessa e eeeeeeese e eeeeeeeesaeae s teeeeeeeessassnssneeeeeeeasanannnens 14
Section 4.9 ENVIFONMENTAT IMIATEEIS ...tttk eeseeseeenennenees 15
SeCtioN 4.10 T itle 10 PrODEITIES ..eiitieietiitteeesstee ettt ttesssasaeeeeeeeeeesssaaneseeeeeeeesssasanssneseeeeesssaannnenes 16
SECHION 4.11  REAI E S A ...ttt eesesesennenees 16
Section 4.12 Transaction Documents; Representations and Warranties in Transaction
D O U Y TS ettt ettt ettt ettt ettt ettt et e e e eeee e eeeeennaeeeennasas 16
SECtION 4.13  SUFTICIENCY OF A S EES ... uuuttittteeesssaseseeteeeetesssasaeeeeeereeesssaaaanseeeeeeeesssasasssesereeesssssnannenes 17
SECHON 4.14 NV ALEE RIONES ...ttt eeseeesesnenees 17
Section 4.15 EmiSSioN REAUCTION CrEOITS ....oeiteeeeitiietiesssaseeeeeeereeesssaaaaeseeeeeseesssasanssnererreeassssnannenes 18
SECHON 4.16  DiSCNAIGE P oI ...ttt seeseeenesnenees 18
Section 4.17  SecUrity INTEreStS AN0 LIS . . eeeeiteeetittittestteseeeeeeeeeeesssaaaaeseeeeeeeesssasaseeererreeassaanannenes 18
SECHION 4.18  INO DT AUIES ...ttt eseeesesnenees 18
SCTION 4.0 XD IS .ttt tee ettt ettt eeeeessas et eeeeeeesasseseeeeeeeeeesaanan s eeeeeeeeessaanssneeeeeeeassaansnnens 18
ARTICLE 5 REPRESENTATIONS AND WARRANTIES OF BUYER.....coiooiiieee et 19
Section 5.1 Corporate OrganizZation; ElC. .uuuuuiee e itiitiessseseseeeerteesssaaaaseeeeeeeesssasanesreeereeessssanannenes 19



Section 5.2 Validity of Contract; NO CONFIICT.........uiiiiiiiiiiiiiiiiii it eiiiiieiessieieressibeesesiisbereesans 19
Section 5.3 Consents, Approvals and AUthOriZations ........ccceeiieieiiiieiiiieiiiesiireesiseesiseesieeeanns 20
SECHION 5.4 RS OUICES .t iuttiiiesittttteststeseesassteeessessessssssseeseeeesseeessessbesseseasb e sesansbesssabbessessbbessasans 20
SECLION 5.5 INO PrOCEEUINGS .vuiiitiiiitiisititeiitessittesssttessiseessissessssesssossesssseesseeessssesssesssnsesssssssasnes 20
ARTICLE 6 CREDIT REQUIREMENTS ....uiiiiiiiiitiiiitiiiitiissettissississsseississsssiseisiassssissssssessssssassessas 20
Section 6.1 Credit REQUITEMIENTS ... iuiiiiiieiiiesiiiessitesiitiesiisiessisesesessesiseeesoseeesssessreessnsesssssesassns 20
SECHION 6.2 SOCUIIEY ..utttiiiiittiiisiitttttssietteseessssteeeesessesssstsseesessasseeessassbesssseasseeeesabsbesessbbbssessbbessesans 20
ARTICLE 7 GENERAL OBLIGATIONS OF SELLER .....ciiiiiiiiiiiiiiiie it 21
Section 7.1 Seller’s General OblIgatiONS. .......uiiiiiriiiiiiiiiiisiiieiessiierissiesseeeesaiseeresaiseesesiassereasans 21
Section 7.2 Physical Obstructions And Conditions (PacifiCorp Sites Only) ....c.ccceevviiiveeiinvennnee, 22
Section 7.3 The Contractor and SUBDCONTIIACIONS .....uiiiiiiiiiiiiiiiiiieiiiiiiesiitiieiessseeresiibeesesiasrereesaes 22
Section 7.4 Compliance With Applicable LaW ......ccccoiiiiiiiiiiiiiiiiiiiiis it siecssireessireessneeeans 23
Section 7.5 GovernMENtal APPIOVAIS .. ... it s s iessiieisssiesbeeeesasberesaessessesiasressesns 23
Section 7.6 Opportunities for Other Contractors; Labor Relations .........c.cceveieeiiiiieiiiiieeiieeeeanes 23
Section 7.7 Labor and EMPIOYMIENT ... .uueiiiiiiiiiiiiiiiiesiiiesissiseisessibessssiessessesaiseesssassessesiasressesans 24
Section 7.8 Authority for Access for INSPECLION ....cuviiiuiiiiiiiiiiie it eeireeeireesireeeeseeeaes 25
Section 7.9 Seller’s Use Of BUYEI’S DIAWINGS ...uveiiiiiiiiiiiiisieiisiiseiiesiissesiesaissessssisessesiosessesans 25
Section 7.10 Contractor Drawings and ManUalS ............coeeiiuiiiiiiiiiiiisiiiis e iieesireesinneessneeeaes 26
SECHION 7.0L T TAIMINMG . s ttttiiiitttiiessieteteesttteseessssteeeesssesasstsseesesssseeessessbeeesseabbeseesassbesesabbesssssbbessesans 27
SECLION 7.02  SAFOTY tiiitiiiiitiisiitiieiitee s it e s ittee s sttt e s etteesebeeessbeessseessbeeesabeessabseesnbeeesnseessnseessnsesasnsesasnns 27
Section 7.13 _Intellectual Property Rights and Computer Program LICENSES..........ccceevviiiiiiiveiienans 27
Section 7.14  Seller’s RePIESENTALIVES ... .cuiiiiiiiiiiiiiiiesiitiesiitiesiiteesieseessiseeeioseessseesssseessseessseesanns 28
Section 7.15 Seller’s Personnel/Drugs, Alcohol and FIrarms........coouuiiiiiiiiiiiiiiiiiisiiiiisesiinieneesans 29
Section 7.16  Use of Premises and TreSPASSING ......eiiueeiiiueeiiursiiereiisseeiisseeioseeeissersisseesissessissesasnes 29
Section 7.17 _Electricity, Water and Pipeling Natural GaS........c.uuiiiiiiiiiiiiiiiiiiiiiiiiiesiiiiisesiisieneesans 30
Section 7.18  TempPOorary FaCHlITIES ... .cuuuiieuiiiiiuiiiiiiiiiiisiiiessitiessiteeeiebeessbeeeibeessseessssesssnreessseesanns 30
Section 7.19 Decisions and Instruction of Buyer’s RepreSentatiVe.........occuveiiiiiiiiiiiiiiiiieiiiieeeenaes 30
Section 7.20 Cooperation BEtWEen the Parti€S.........icuiiiiuiiiiiiiiiiisiiiisiisieeiisiesiisesesseessseesiseessnns 31
SeCtion 7.21  SPAre PartS INMVONTONY ... i iiueeiiiiitiiiiiiitetiesiittesesssseessssessessssiessessesassesssaassesssssassessasans 31
Section 7.22  Maintenance Of BUYET LIBN ....occueiiiuiiiiiii s iiiesiiiiisiiiiesiieeeiieessseessnsesssnseessneesanns 32
SECHION 7.23  FUINET ASSUIAINCES ...vviiiiittesieiistetessessessssiessessssassssssssesssssssiessessssasssssssssssessssiossessesans 32
SECtioN 7.24  INEDIEANESS .iiviiiiitiiiiiii it s ittt s st s s ettt e s iteessebeessebeeesbeessbeeesbeessnreeesnreessnbesasssesanns 32
SECHION 7.25  OBNOE LEIBNS ...ittiiiiiittiiiiiiittetiesettetesseetesaestseesessssseeessassessssiabsessesassbessssasbbesessabressasns 32
Section 7.26  Restriction on Fundamental Changes ........cceeiiuiiiiiiiiiiisiiiiie e s iieesireessseessneeeaes 33
Section 7.27  Contingent ObDIIgatIONS ... ...ueiiiiteiiiiiittiiesiiietisiisiersssiisersesiessessesaissesssassersesiasessasans 33
Section 7.28 Amendment of Project Documents; Additional Project Documents.........c....ue....... 33
Section 7.29  ENVIrONMENTAl IMALEEES .....uueiiiiieiiiiiiiieiiisiitietissisieiessessessssiessessesassesssasssessesiasressasans 34
Section 7.30  ReCOrds ANt ACCOUNTS ......iiuiiiiitieiiiieiitesiiseesiissesisseseiessesiosseeioseessssesssssesssssessssssasnes 34
Section 7.31 Condemnation, Eminent Domain, Casualty EVENTS .......c.cccccuiiiiiiiiiiiiiiiiieiiiieneenans 34
Section 7.32  Seller’s Organizational DOCUMENTS .....cueiiiiiiiiiiiiiiieiiiiisiitiieiiieesiseeesreessneessseeeanns 35
Section 7.33  Construction Coordination Agreement [PacifiCorp Sites Only] ......cccoeeviveeiinneennee. 35
Section 7.34 _Import Permits, LicenSes and DULIES ... ....cceueiiiiiiiiiiiiiiiisiisiieiisieeiiseseiseesineesinneeanns 35
Section 7.35 Compliance with Planning Permissions, CONSENTS......c.uuiiiiiiuiiieiiiiiieiiiiiisesiisieniesaes 35
SECLION 7.36  POIMIIES .uuuiiitiisitiieiiteesittesitteesstteesetteessbteesebsessbeessbeeesabsessaseeesabeeesnseeesbbeessnsesasnsesannns 35
SECHION 7.37 LAY UL L. uutiiiiiittiiii it eii e sttt e et ettt e esetteeaesebe e esssseeeesesbeeesseabbeesesabsbesssabbeesessbbensesans 35

Asset Purchase and Sale Agreement — Page iii



ARTICLE 8 GENERAL OBLIGATIONS OF BUYER ....ccciiiiiiiiiiiiiiiiiiiiiiiiiiieiiii 36

Section 8.1  Buyer’s General ObligatiONS .........ccueiiiiuieiiiiisiiiesiiiieiiiesiiseeeiiseesiiseesiseesiseesiseeasnns 36
Section 8.2 Planning Permissions, Consents (PacifiCorp Sites Only) ...ccuvieiiiiiiiiiiiiiiiiiiiiiiieans 36
Section 8.3 Operations and Maintenance Staff........ccccccoiiiiiiiiiiiiiiiis i 37
Section 8.4  Certificate of ConvenienCe and NECESSITY ....uuiiiiiuuiiiiiiiiiiiiiiiiiiieiiisieiesiiseesesiiieriesaes 37
Section 8.5  BUYEI'S REPIESENIALIVE .....iiuviiiiiiiiiiiiiiiisiiieeiitiesiiteeeieseesiiseeeiiseessseessseessseesiseesasnes 37
Section 8.6 Standard Of CONAUCT ........cuuiiiiiitiiii i i s iiieeissiseeressibersssiesseesesassesssassseesesiasrereasans 38
ARTICLE 9 WORKING ARRANGEMENTS ...ttt iitis s iiessiiiessiitessissessseessneesssssssssssssnneeanns 38
SeCtion 9.1 Site REGUIALIONS .....iuviiiiiiitieiie it ieii e s ittteesiittesessssseesessessessestssessesasbessssassessessasressasans 38
SECLION 9.2 SIEE SBOUIIEY uuiiitiiiiitisiittisitessiteesettesssttessessesseseessasesessseesseeesnbesssnsseessreessnsesssssesanns 38
Section 9.3 Preservation of PUDIIC and Private ACCESS ....uiiiiiuueiiiiiiiiiiiiiiiiiieiiisierisiiseesesiiseseesaes 39
Section 9.4  Night, Weekend or HOliday WOIK .......couiiiiuiiiiiiiiiiic i iiriesiieessiesssireessnneessneeeaes 39
Section 9.5 Avoidance of N0ise and DiStUrDANCE .......ccuuiiiiiiiiiiiiiiiiiiiiiie i siiieressibeesesiisbeeeesans 39
Section 9.6 0pening UP OF WOTK ...uuiiiiiii it ssiiie s it e seieessbeeesneessnseessnsesssnneessneesanns 39
Section 9.7 Fencing, ProteCtion, LIGNTING ...euiiiiiuiiiiiiiiiiisiiiiiissiieiissiiseesiessissesessiseesesiasseseasans 40
SECLION 9.8 SIE SO VICES. 1t iutiiiiititiittssittssstessittesssstessissessassessabesesssessasseesabesesnsssesnssessnsesssssssanns 40
SECHION 9.9 G BANMUPD .ttiiiiiiittiii ettt e e sttt e eesessteeeeseeseseestabeeeee st e s e e st s e s s eabb e s e s ansbesesanbbesessabbessasans 40
Section 9.10  CONTAMINALION. ...uuiiitiiiiiiiiiteeiitessitessitesseseesieseessabeessseesssseesbeessssessnresssnsesssssesasnes 40
Section 9.11  Material SAFELY DAt .. ... icueiiiiiieiiiiiiittiiisiiterisiiseersssiisersssiessessesaissessssasessesiasessesans 41
Section 9.12  Historical Artifacts (PacifiCorp SiteS ONIY) ....ccuviiieiiiiiiiiiiieiiiisiieis i cieee e 41
ARTICLE 10 PROJECT SCHEDULE ...ttt ittt s iatissibiassseissbesssisesesbesessbesaiseeeaas 41
Section 10.1  ProjeCt SCREAUIE .....cuuiiiiiiiiiii it s sttt e st e e sbeeesbeeesbeeesabeeessreessnbeeasneesaanns 41
Section 10.2  FOrm of ProJeCt SCREAUIE .......iicueiiiiiiiiiiii it iiiiiesseieiissiebteeiessseesesaisseesesiasreseesans 42
Section 10.3  Rejection of the Project SChedUle........ccouiiiiiiiiiiiiiiic i sre e e 42
Section 10.4  Alterations t0 ProjeCt SChEAUIE ........ccuuiiiiiiiiiiiiiiiiissciiii e s i e iessieeresssibeesesissreseesans 42
Section 10.5 ReVision of Project SCheUIE.........ccuiiiiiiiiiie it sre s sireessneee e 42
Section 10.6 _Seller’s Responsibility to Comply with Milestone Completion Dates..................... 42
SECtION 10.7  RAIE OF PrO0IESS .uuiiitiiiitiiiitiiiiiesiiiessitessiseessissessasesesesesssseeesaseessisesessessssesssssesansns 43
SECtION 10.8  PrOOIESS REDOIS .. iutiiiiiiittetieiittetsesitessssieseesessassesssssessessssiessessesassesssasssessssiasessasans 43
Section 10.9  ProgreSS MEETINGS. . uuuueiuiiiiteiiiteeiiiessitesiiseesiiseesiisesesessesiasseesossessssesssessssessssesasnns 44
ARTICLE 11 DELIVERY, SHIPPING, AND HANDLING OF PLANT AND EQUIPMENT............ 44
Section 11.1  Delivery ReSPONSIDIIITY. v..iiuiiiiiiiiiiiiiiiiisiiiesiitiessiteissiieessreeeibeessreeessreessnneessneeeaens 44
SECHION 11,2 PACKING L. ttiiiiiittiiii it tti s sttt e e setteeesseateessstseesessessteessambeesessasbeesesansbessssbbessessbbessasans 44
SECtioN 11.3  TraNSPOIALION . ...uuieiuiiiiiieiitissitessettessittessissesseseessibeeesssessseeesbesesnseeesnresssnsesssnsesanes 44
Section 11.4  EXtraordinary TraFFIC ... . iiueiiiiiiiiiiiiitiieiiiieiisssseeiessisieisssiessessesassesesaessessesiassessasans 45
SECLION 11.5  AlIOCALION ...uviiiitiiiiitiieiiie s iies s it e e ettt e s ettt e sebeessebeessbeeesbeessasseesaseessnbesesnresssnsesasssesannns 45
ARTICLE 12 SELLER’S EQUIPIMEN T ...ttt ittissettissiteisssstisssessssessssessisessssessssesaiseesaas 45
Section 12.1  Seller’s EQUIPIMENT. . ...iiuii it iiies it esittessitiessibeessebeessbeeesbeeesnseeesnsesssnseesssseeanns 45
Section 12.2  Seller’s EQUIPMENT ON SITE 1.uiiiiuuiiiiiitiiiiiiiiiiisiisiessssisessssiessesissaissessssisessesiasessasans 45
Section 12.3  Loss or Damage to Seller’s EQUIPMENT ... .cuiiiiiiiiiiieiiiieeiiiieiiiesiieeesireessnneesineeeaes 45
Section 12.4 Maintenance Of Seller’s EQUIPMENT. ... ...iiiiuuiiiiiiiiiiiiieiiesiisieriesiiseesesiiseesesiisseseesaes 45

Asset Purchase and Sale Agreement — Page iv



ARTICLE 13 CHANGE ORDE RS ...ttt ittt ettt e et ettt e eeesssaasaeeeeeeeesasssaaaeesereeseasaaaans 46
SCTION 13,0 BN 0B sttt et eeetss ettt eeeeesssa e eeeeeeeses s eeeeeeeessene s eeeeeeeeessasnssneeeeeeeasanansnnens 46
SECtioN 13.2  PrOCEAUIE TOF Ca 0 ES . . .ttt seeeeseennesnenees 47
Section 13.3  Continued Performance Pending Resolution of DiSPULES ......ceeervvreeeeiiiiiieeerissieeenes 48
Section 13.4 Preservation of Schedule and PUIrChaSE PriCe ... ... ... .. eetiiieiiiiieieeenennenens 49

ARTICLE 14 WORKMANSHIP AND MATERIALS ...ttt ittt et tteetteeeessssassereeeeeesessssaaeeeees 49
SeCtion 14.1  MaANNET OF EXOCULION ...ttt sseseeseennesnnnees 49
Section 14.2  CoNAItioN OF MATEITALS ... ..eetieeeissee ettt et esstaseeeeeeereeesssaaaaeseeeeeseesssasasseeeereeesssaanannenes 49
SOCHION 4.3 IS D O IO ..ttt eeesenennenees 49

AR T ICLE 15 DRA M IN G S ...ttt ittt ittt ettt et ee et ss ettt eeesessaaaassseeeeesesssatansseeeeeeeeesassasssreeeeeeaessssannnnees 50
SOCTION 5.0 D AUV IS .ttt sseeessesnennes 50
Section 15.2 Consequences of Documents not in accordance with Agreement.........ccveeeevvreeennee.. 51
Section 15.3  DraWiNGS SUDMUTIEA ...tttk eeeeeeseeseennennenees 51
Section 15.4  INSDECEION OF DI AWV N OIS ...ttt teeesssaeeeeteeeetesssasaeseeeeeeeesssaaaasseeeeeeeesssasansssesereeesssaanannenes 51
Section 15.5 Operating and MainteNANCE INSTIUCTIONS .........etteeteeeeeieeeeeaeeeeeeeenennenees 51
Section 15.6  BUYEI'S USE OF DAV IS, ... .teeeeiteeeeietetttesssasaeeeeeereeesssaaaaeseeeeeseesssasaassnesereeessssanannenes 52
Section 15.7  MaANUTACTUITNG DAV IO ..ttt seseeeeennesnenees 52
Section 15.8  Errors in Drawings SUPPlied DY Seller ....cooieieeiiiiiee ettt et eesssasseeeeeereeesssssnneenes 52

ARTICLE 16 SUSPENSION OF WORKS, DELIVERY OR ERECTION ....ccooouiiieeeeieeeeecieeeeeee 53
SeCtion 16.1  Order 10 SUSPEING ....ooiiieiettittteeesstaeee et eetesssasaeeeeeerseesssaaaasseeeeeseesssasansssesereeesssssaannenes 53
SECHION 16.2  PrOtECTION OF MV 0K .ttt seseeseesnesnenees 53
Section 16.3  RESUMDEION OF MV OTK ...ttt ieee st see ettt ettt s taseeeeeeeeeesssaaaaeseeeeeseesssaaaesneeereeesssaanannenes 53
Section 16.4 Change Order in EVENT OF SUSDENSION ... .. ......etttteeteieeeeeeeeeeeeeeeeeeeesennenees 54

ARTICLE 17 PROJECT COMMENCEMENT AND COMPLETION....eiooiiiiiiieieisiseisiiieieeesrssasneeeees 55
SECtION 17.1  INOLICE TO PrOCEEM ... ... ettt eseseeneensesnenees 55
Section 17.2  TimMe TOr GO BT 0N ...ttt ieees st ettt et et s tasaeeeeeeeeeessaaaaeseeeeeseesssasaesnerereeessssannnens 57
Section 17.3  Buyer’s Request for Earlier COMPIETION ...........eeiiiiiiiiiiieieeenennenens 57
Section 17.4  Delay iN GO D BT 0N ...ttt teee st s ee ettt esstasaeeeeereeesssaaaaeseeeeeseesssaasesnerereeeasssanannenes 57

ARTICLE 18 PERFORMANGCE TESTING ...ttt ettt e e e e e aetieeeeeessssaaneeeeeeesaasasanns 57
SeCtION 18.1  PeITOIrMANCE T ST ..iiieuuetiitieeesssaseee et eeetesssasaeeeeeeeeeesssaaaesseeeeeeesssasassneseeeeesssaaninnenes 57
SECtION 18.2  EMISSIONS GUAIANTEE ... ...ttt essesseeesesnenees 58
SeCtion 18.3  COSt ANG DIlCTION ...itieetiitieeesssse et eetesssasaeeeeeeeeeesssaaaasseeeeeeeesssasassneeereeesssasnannenes 58
Section 18.4 BUVYEI’'S RIQNT 10 ValI0ATE ... ...ttt eeeeeeeeseeeeeenennenees 58
Section 18.5  Additional TeStS, TESt ENMBIOY ..oiieeeeiiiiiiieesseseeeeeeereeesssaaaaeseeeeereesssaasaseeeeereeessssananenes 59
SO CEION 180 T I T N0ttt eeesenesnenee 59
SECHION 18.7 T O RO DOIES ... tttiieeetsse ettt teeesssae ettt eeeteessasaseeeeeeeeeeeasaaaeseeeeeeeeessasanssneseeeeesssaannnnens 59
Section 18.8  Failure 0N T eSS OF INSDBCTION. .. ...ttt eeeeeeeeeeennennenees 60
Section 18.9 Duty to Advise of Defects, Errors and Omissions in Plant and Equipment............. 60

ARTICLE 19 DEFECTS BEFORE TRANSFER OF POSSESSION AND CONTROL OF

MV O R K L.ttt ettt et e ettt ettt eeeeeees e eeeeeeeeeeee s eseeeeeeeee e s eeeeeeeeeetaa s s eeeeeeeesaanrrenrreeeas 60
Section 19.1  IdeNtifiCatiON OF DT CES ... ..tttk eeeseeeeeenesnenees 60

Asset Purchase and Sale Agreement — Page v



Section 19.2  REPIACEMENT OF DB O CES ...tttk eeeeseeeeseeenennenees 61
ARTICLE 20 NOTICE OF SUBSTANTIAL COMPLETION, NOTICE OF FINAL
ACCEPTANCE AND TRANSFER OF CARE, CUSTODY AND CONTROL........... 61
Section 20.1  Notice of Substantial Completion Of WOTIK .........eiiieeiiiieesiereessissseeeierreessssasneenes 61
Section 20.2 Care, Custody and Control; PUNCH LISt TEEIMS ........ueeeeittiiiiiiiiiiiiiinnenees 61
Section 20.3  DiSPAtCN C OO NTINMATION ...ttt ieeessteeeee et eetesssasaeeeeeerseesssaaaaeseeeeeseesssaaanssnerereeesssssnannenes 62
Section 20.4  USE BefOre ACCEDTANCE DAl ... ....uteetetettettetettteeeeteeeeeeeeneeeeeenennenees 62
Section 20.5  Title QN0 RISK OF LLOSS .. . .uuuttteeesttaeeeeeeetetesssasaeeeeeereeesssaaaaeseeeeeseesssasaassneeereeessssanannenes 62
Section 20.6  Marking of EQUIDMENT QNG PIANT. ... .......tetieeeeeeeeeeeeeeneenenees 63
Section 20.7  ReMOVaAl OF E QU MBI ... ..t ieeesiieee ettt esttaseeeeeereeesssaaaaeseeeeeseesssaaassrerereeeassaanannenes 64
Section 20.8  Notice of Final ACCEPIANCE OF WOTIK ......uueuuettiteeeeiaeeeeeeeenennenees 64
ARTICLE 21 CODES AND ST AN D A R DS ...t tiiiiittiiit ittt etsttae e eeteetesstataaeeeeeeeeeessssasasreeeeeeeessssaaaeenees 64
Section 21.1  COMPAIADIE QUA Y ...ttt eseeeeennennenees 64
ARTICLE 22 ENVIRONMENT AL MA T TERS ...ttt it ttie et teessstsseeeereeeesassasereeeeeeaessssaaeenees 65
SECHION 22.0 GNEIAL ...ttt essesssennenees 65
SECHION 22.2  REIEASE M= it L .itietittieittttttesesstae ettt eeetesssasaseeeeeeeeeessaaaassseeeeeeesssasanssseeeeeeeassasnannenes 65
SECHION 22.3  REICASE OFfm St ..ttt seeeesennsnenees 65
SECHION 22.4 iAo ieii ettt et e s ettt ettt et e ettt eteeesasas e eeeeeeessaaaeseeeeeeeeeesaanennereeeeeasanannnens 65
Section 22.5 Pre-existing ReQUIATEA IMAtEIIAlS. ... .......tttteeeeeeeeeeeeeeenennenees 66
SOCTION 22,8 N OTE B et ttti ittt ettt ee ettt ettt eeeeesssas et eeeeeessasss e eeeeeeeesaeaneseeeeeeeessaanssneseeeeeassnansnnens 66
ARTICLE 23 WARRANTIES OF W ORK ..ttt ettt ettt e e e e e e eeteeeeeeeessassaneeeeeeesassaaans 66
SCTION 23,0 NV I AN S ..t ettitiee ettt ettt eeeesssas et eeeeesssasssseeeeeeeeessaanesseeeeeeeessasanssnesereeeassaansnnens 66
SECHION 23.2 VNV AITANTY POIIOU ...ttt seeseensesnenees 67
SECtION 23.3  REDAIT OF DB CES .. eeittieittittteeestsas ettt eetesssasaeeeeeeeeeesssaaaaeseeeeeeeesssasasssesereeessssanannenes 67
Section 23.4  Warranty PeriOm0 EXTENSION ... ... ...t tteeeeeeeeeeeeeaeeeeeeeenennenees 67
Section 23.5 Contractor and SubcoNtractor Warranties .....oo.....eeeeeessieeeeeeeiereessssaseeeeererreessssaneneenes 67
Section 23.6  Delay iN REMEOYING DB TS ... ..ttetteteteetteeeeeeeeeeeeeeeeeeeeseenenees 67
Section 23.7  RemMOVal Of DETECTIVE MV OTK ... eeiiieeit et teettaseeeeeerteeessaaaaseeeereeesssasanseeeeereeessssanannenes 68
SOCHION 23.8 FUITNEE T 0SS .ttt eeensesnennes 68
SECtiON 23.9  SElIEr 10 DiAONOSE . . ttteeettttteeesssae ettt eeetesssasaeeeeeeeeeesssaaaasseeeeeeeesssasassseeereeesssasnannenes 68
SECHION 23,00 LN DT O S ..ttt eeeenennenees 68
SeCtion 23.11 SiONiTICANT DB TS, . ttietttiitteeesstee ettt ttesstasaeeeeeeeseesssaaaaeseeeeeseesssasassnesereeeasssanannenes 69
ARTICLE 24 LIQUIDATED DAM A GES ... ittt ettt et e e e e e eeeeieeeeeessssaieeeeeeesaesasans 69
SECHION 24. 1 GBNEIAN . et ittt et e ettt ettt et eesssae ettt eeeteesaasan e eeeeeessannesseeeeeeeessaanesnereeeeeasaaasnnens 69
Section 24.2 Critical Milestone Guarantee Liguidated Dama0eS. ... ... ....ueueeeeeeeeeeeeeereeueueeeeennennenens 69
Section 24.3 Liquidated Damages for Delay in Substantial Completion .........oooeeeeeiiiieeeiiieeneee, 70
Section 24.4 Liquidated Damages for Net Capacity and Net Heat Rate ...........ueuveeeruiuiiriiiiunennnnns 70
Section 24.5 Liquidated Damages for Startup and CommMiSSIONING .. .eo.ereereeeeeririieeeererreeeessanieeenes 70
Section 24.6  Calculations and Payments of Liguidated Damages ...........e.eeeueeeeeeeueeeeeuineueeeennenennns 70
ARTICLE 25 LIMITATIONS OF LIA B LT Y iiitittiiitititeeetstsseteeteetesssasaeseeeeeesessassasaereeeeeeeessssaaeenees 71
SECHON 25.1  DULY 10 IV O AT .ttt eeeeeesennenees 71

Asset Purchase and Sale Agreement — Page vi



Section 25.2  Limitation Of BUYEI™S LiaDi It . ... ....ueeettttteieeeeieeeeeeenennenees 71

Section 25.3  Enforceability of LigUidated Damages ... ceeueeeueeeeireeeessiaeeseeeeereessssasaeeeeeerreeasssanennenes 71
Section 25.4  LimitationS 0N LiQUi0ATE0 D ama0S . ... . u..eueeeeeeteeeeeeeeeeeeeeeeeeeeeeeeeeeseeeeeeesenennenees 72
ARTICLE 26 INDEMN I IC AT ION Liiiiiiit it ittt sttt st teeeesssaaaeeeeeeesesssasaaseeeeeeseessssaasreeeeeeaessssannennees 72
Section 26.1  Indemnification fOr Tird Party ClaimS ..................eeeeeeeeeeeeieeeieeieeeeeeueaeeneeesennenees 72
Section 26.2  Title INAdeMNITY QN0 LIS . .. .eeieiiteeit ettt et ttsseeeeeeeeeeesssaaaaeseeeeeseesssasanseeeeereeesssaanannenes 74
SeCtion 26.3  INAEMINITY POIIOM ... ...ttt seseeseennesnenees 75
AR T ICLE 27 INSUR AN CE ...ttt ii i ittt ettt et ettt sttt eeeeesstaaaseseeeeetesssasasnseeeeeeeessssassssneeeeeaesassannennees 75
Section 27.1 Contractor’s and Subcontractors’ InSUranCce COVEIA0E ............eeueeeeeeeeeeeieueeieeeneenenens 75
SECHION 27.2  BUYEI S INSUIAINCE & ittiettittteeesssas ettt eeetesssasaeeeeeeeeeesssaaasseeeeeeeesssasassnesereeeassasnannenes 78
SECHON 27.3 MV AV ET OF RIONES ...ttt eseeeeennesnenees 79
Section 27.4  Seller’s Cooperation With BUYET ... .. ..iiiieisiesee it tee et siseseeeeereessssasaeeeererreessasaninnenes 79
ARTICLE 28 FORCE MAJEURE ...ttt et e e s e eeeeeeeeeeeeeassssaaneenereesaaaaaans 79
Section 28.1  EfTECt OF FOICE M A BUI ... . eeeeeesitee ettt et eestaseeeeeeeeeesssaasaeseeeeeeeesssasasenerereeeasssannnens 79
SECHION 28.2  INOTICE OF O U T NG .ttt essesseennesnenees 79
Section 28.3  PerformanCe 10 CONTINMUE ... . .eeeeiseeet et ttesssaseeeeeeereeesssaaaaeseeeeeseesssasanssreeereeesssssnannenes 80
Section 28.4 Termination in Consequence Of FOIrCe MaJEUIE ... ........ueeeeeeeeieeiiiiieieeenennenens 80
SECLION 28.5  RISK OF LLOSS ... .uttttieeitsseseeeeetteeesssaseneeeeeeesesssasaseseeeeeseesssaasassseeeeeeesssasasssesereeesssasnennenes 80
AR T ICLE 20 DEF AU LT ..ottt e e oottt et eeeeseeeteeteeeeeaeassaaanseeeeeeeesassaaaneeneseeaaasasanns 80
SECtiON 29.1 SIS DT AU ... eeeiisieeitt s ittt et s ee ettt et eetsasaeeeeeereeesssaaaaeseeeeeeeesssasassseeeeeeessssannnenes 80
SECHION 29.2  BUYEI'S DB AU, ...ttt esseeseeenesnenees 81
Section 29.3  Removal of Seller’S EQUIDMENT ...ttt eessese e eeeessaaaaeeeeeeeeeesssasaneeeeeereeesssaanannenes 82
Section 29.4  REMEUIES ON DETAUIT. ... ...ttt eeeeeaeseeeesnnennenees 82
ARTICLE 30 TERMIN AT ION ...ttt tttitiiaie ettt eesttasas e eeessessaaaaseeeeeeesesssasaasseeseeseeessssassreeeeeesesssssnannnees 83
Section 30.1 T erMINALION DY BUY K ... ...ttt eeeeseseeeeennesnenees 83
Section 30.2  TerminNation DY SeIIEr .. ...t ieiie i i ettt et et es ettt eeesssaaaaeseeeeeeeesssasaesnerereeesssaannnenes 84
Section 30.3  Procedures Following Termination by Seller or due to Force Majeure ................... 84
SECHION 30.4 X CIUSIVITY ttiiitiiiee ettt ettt eeesssas et eeesesssasasseeeeeeeeeessaaaesseeeeeeesssasanssneseeeeesssaannnens 85
A R T I C L 3L T A XS ..ttt ettt e e e e e oot tttteeeeeeesseseeteeeeeaesssaanseeeeeeeaeasssaasnssneseesaasaaans 85
Section 31.1  BUYEI'S OB gt ON. . ttiettiitieeesstee ettt tesssasaeeeeeereeesssaaaaeseeeeeseesssasassresereeesssaanannenes 85
SECHION 31.2 SIS O IO AION ..ttt eseeenennenees 85
ARTICLE 32 CLAIMS, CLAIM NOTICE AND DISPUTE RESOLUTION.....cccoittiiiiiiiiiiieesrssseeeees 85
SOCTION 32,0 Gl Lttt eeesnnnnnenne 85
SeCtion 32.2  DiSPULE RESOIULION. .. ttiettiitteeessteeee ettt ttesstasaeeeeeereeesssaaaaeseeeeeseesssaaassnesereeesssssnannenes 86
AR T ICLE 33 AS S I GIN M EN T ...ttt ettt e e e e st e tteeteeeessssaanseeeeeeeeeessaaaaneeseeeesaasasaans 86
Section 33.1  ASSIgNMENT OF SIS INtOrESES .. ...uetiiiitteetseseeeeieerteeessaaaaseeeeereesssaasaseeeeerreesssaanannenes 86
ARTICLE 34 CONFI D EN T LA LT Y ittt ittt e et ettt eeeesssasaseeeeeeeeeesssaaaneeseseesaeaaaaans 87
SECtION 34.1  CONTIONTIA Y ...tteieeiisi ettt ettt e st ee ettt eteessasaeeeeeeeeeeessaaanseeeeeeeesssasanssnesereeeassaannnens 87

Asset Purchase and Sale Agreement — Page vii



ARTICLE 35 MISCELLANEQUS PROVISIONS ... ..ottt 88

Section 35.1 Notices, Consents and APPIrOVAlS .. ....cccuiiiiiuiiiiiiiiiiieiiiisiitieeiiieeeiieeeeireesiseesiseeeaens 88
SECHION 35.2  ENTITE A QN EIMIENT ..ttt iitteiieiittiiessittetsesieseesessasseesessessesssstssessssassbesssassseesessassessasans 89
Section 35.3  AMENAMENE, VWaIVE ......uuiiiiiiiiiiiiiiisiiiessiiesiitiessiseesieseesioseeesoseessiseessseessseesissesassns 89
Section 35.4  SUCCESSOIS QNGO ASSIONS ...uuverieiiteiiieiiserissieseesesiaseesssaesessssiossestssasssesssasssessesiassessesans 89
Section 35.5  Third Party BENEfICIAIES ... .....ccuiiiiiiiiiiiiiiisiiiiesiitiisiiiiessireeeiieessseesssseessnseesineeeanns 89
SECHION 35.6  SOVOIADIIITY .. ittiiiiiitiiii ittt i et ettt eesett e eesistesessssseeeesssseesesibseeeesabsbesesabsbesessabbessasans 89
SeCtion 35.7  FUIMNET ASSUIANCES ..vuiiiuviiiisieiitieiiiesiistesiissesiissesissesesossesiosssesossssssssssssesssssessssesasses 90
SECHION 35.8  PUD I CITY L .tttiiiiittiiiiiittiti e sttt ee e et etteeeesietesssstbeeeessesseeessesbessseeasbessesabsbesesabbessessbrensasans 90
Section 35.9  Independent CONIFACION ..u.iiuiiiiiii i iiiesiitiesiitiessiteeesebeeesbeeesbeeesreeessreessnreeaineeeaanns 90
SECHION 35. 10 SUNVIVAL L. utiiiiiitiiiiiiitii st e et et et eesettetassiseesessasseessssessesssstasseesesassbesssaassessessabbessasns 90
Section 35.11 Governing Law; Waiver of Jury Trial .......cooe i ssiree e 90
SECHION 35. 12 COUNM O DA S, . uttiiiiiieteiiesiittesiesesseeteesessessestseesessesseesesasssesssssassessesabsbesssasbeesessbressasns 91
SECLION 35.13 CaPTIONS .. itiiiitiieiitieeitessittesssttessetteesastessiseessbeessbeeesssessnseeesaseeesnsesesnsesssnsesssnsssanns 91
SeCtiON 35.14 CONSENME A G OIS .. eiiiittetieiittiiiesittersssieseessssasseessssessesssstessestssassesssasssssessasessesans 91

Asset Purchase and Sale Agreement — Page viii



16

Docrtimante

L= A A L L Doy
\A/atar Riahtc

LA AL AN Y LI T O T
No - Defaulte

Coartinn 4 14
COUOUTUTT T AT
Cortinn 4189

18

LA A~ A~ 5% L T A

Evnartica
LAY AL A A

OUOUTUTIT 1. L0
Cactinn4-10
VOUUOUlTUTT ™. ALV
Cartinn 5 4

10

Pacniireac
LR A A A A T Doy

LA A~ A~ A A YA LY oo

Cocurity

VOUOULTUTT V. T
Carctinn 5 5
VOUUUIVUTT V.U
Coctinn A 2
U OCTUTT UL

21

A~ L A

Training

Coctinn 7 11
UOCTUTITT

26

AL LN O

L L

Cafatvs

Seactinn-7 12

L

VOO LTUTT T
Cactinn-7 24

29

Indahtadnace
LA A A A A T TN OO

OCGCUUTT 1 .27

Asset Purchase and Sale Agreement — Page ix



29

Othar | 1anc

Cactinn7 25

LTTOT I Ao
Darmite

Coartinn 7 2R

QUGCUUTT 1 .29
OTCCOUTT 1790

25

LA R T A

L av Ot

CSactinn7 27

L= A A oo

QUCCUUTT 1 .91

27
Al

Cita Ranilatinne

Cortinn Q1

A L RN~ A% 1% A T T

AL A L AT

29

Cita Sacurityvy

CeaectinnQ 2
VOUUOUlTUTT V. Lo

A A AT AL L S Ao

Ceaerctinn 0 Q
VOUUUIUTT V.U

40

Cita Sarviecac

A LAY A A A oo

Cleanun

CartinnQ Q
OUOUTUTT V.V

A A L] AT

Asset Purchase and Sale Agreement — Page x



44

Pacling

Section112

LA AN LN oo

e AYAYA A4 LI T Y =

Trancnartatinon

Corctinn 11 2

LA T A R 1% A~ T T e

A AL AL T T
Cortinn 11 5§

Allaecation

45

AL LA A LA AT oo
Chanaac

A AL AA L T T
Cection-121

AL Y A oo

Incenaectinn

VOUULTUTT LU L
Cartinn 14 2

490

LN SAYAY Y A~ L O

AYAYA T A~ NI i

ARTICIL E 15 DRAWINGS

I AN A~ = = A A AV A LA A oo

Drawwinac

Coctinn 15 1

= R A AL A

AYAYA AL N AT

BER

Notice T Pracend

TNOTIcT

Coctinn 171

L

TO T TOGU O U T i s s s srssrrarssrsarassanrassansarassastansansanassnstansansanassnssansansannssnssansannsannsns

S AYAYA A~ N "N )

Asset Purchase and Sale Agreement — Page xi



5Q

CSection 12 6 Timina

AAY AL A~ L A~ A

LN O

Tact Ranorte

Cortinn 12 7

TOOU TNC IdUT O T i s r s rnrransarnanssnnaransansanasnnstassansanassnsnansansanassnstaossansanassnstaossansasnssnsraonsansanns

AYAYA A~ N SN

BEQ

WORK

64
A4

Ganaral
A A R Doy

LA A4 AN AN

Cartinn 22 1
VOUOUTUTT L4
Cactinn 22 4

65

Liabilityv

L= A L Ao

VOUULTUTT 44T
Cactinn 22 6
VOUUUTUTT L.V

Notica

65

IR A AL A A DO
\A/arrantiac

Cectinn-22 1

LA AL R A oo

VOUUUTUTT LoV L
Cartinn 22 Q

67

Eurthoar Tacte

O tricT

LA A

A AL A~ LN S~ A~

Asset Purchase and Sale Agreement — Page Xii



67

I atant Nafarte

Carctinn 22 10

AT A~ R 3 Or A~ A =~ b L A~ A T AT T

68

Ganaral

Cectinn-24-1

Dutv tn Mitinata

OCTICT O~

VOUUlTUTT 42T L
Coctinn 25 1

70

= AL A A A AL LYY O

AYAYA A A NI~ LT

74

ARTICIL E 27 INSLIRANCE

xxirro 1

LA R A~ A RAY A A A~

Cactinn 27 2

76

AL A LR A A e

Rivar’c Inciiraneca

| =A> DA%

OUOOTUTT 47T 4
Cortinn 22 £

79

Riclk nf | ncc
IR AN AN = Do

A AL A~ LN S IR~

70
I

ARTICILE20 DEEAULT
TNXIN T IO L Z T LT 7T X1 ciirirssissrassnssasssssstassnstasssssssassnstasssssssassnstosssssssassnstossnssssnssnstossnssssnssnstassnssannssnssnns

e Deafaylt

Callar

Coartinn 20 1

ALY I A~ 1%L L

VOUUOUTUTT LV O
Cartinn 20 4

Q2

Eveliicivity

=AM~ A~ =L A A L A

DT COUTT OO r

Asset Purchase and Sale Agreement — Page Xiii



Q4

ARTICI E21 TAXES
L R A A AN L N oo

Q4

Claims

Cectinn-22 1

A L L N oo

OCCUUTT O L

QB

ARTICI E23 ASSIGNMENT
TN T IO OO 7 WOTOT NI VI TN T o i i rsrsssrssrssassnsssssssnstasssssssassnstasssssssassnstosssssssassnstosssssssassnstossassssassnssanssnnns

Cactinn 25 A

Q9

Cavarahilityv

AV AV A% LA L Ao

VOUUUIVUTIT VU, U
CSeactinn 25 Q

Puhlicityv

LR~ LAY L S Ao

Ceaction-25 10 SHrvival

AT ALA~I LR~

Cactinn- 25 12 Countarnarte

A A R AT A A A L A A A oo

VOUUUTUTT VU L A LA = T O
Coartinn 25 12 Cantinne

A A A~ R A T S A 4 T A A~ S T T

Asset Purchase and Sale Agreement — Page Xiv



List of Appendices

Appendix A:
Appendix B:
Appendix C:
Appendix D:
Appendix E:
Appendix F:
Appendix G:
Appendix H:

Appendix I:
Appendix J:
Appendix K:
Appendix L:

Appendix M:

Appendix N:
Appendix O:
Appendix P:
Appendix Q:
Appendix R:
Appendix S:
Appendix T:

List of Exhibits

Exhibit A
Exhibit B
Exhibit C
Exhibit D
D-1
D-2
D-3
Exhibit E
Exhibit F
Exhibit G
Exhibit H
Exhibit |
Exhibit J
Exhibit K
Exhibit L

List of Schedules

Schedule 2.6
Schedule 4.2

Site References; Legal Description

Scope of Supply and Technical Specifications
Project Schedule

Seller’s Submittals

Governmental Approvals

Glossary of Terms

[RESERVED]

Substantial Completion, Final Acceptance, Performance Guarantees and

Performance Tests,

Progress Payment and Cancellation Schedule
Change Order Costing

[RESERVED]

Seller and Contractor Final Waiver and Release of Lien

Emissions Reductions Credits
Pre-Existing Regulated Materials
[RESERVED]

[RESERVED]

Approved/Preferred Supplier List
Price Options

Construction Coordination Agreement
Witness Point Schedule

Form Of Notice Of Request For Progress Payment
Form of Notice to Proceed
Credit Matrix
Change Order Forms:
Form of Change Order
Form of Change Order Request
Form of Change Order Notice
Form of Officers’ Certificates for Notice to Proceed
Form of Letter of Credit
Planning Consents
Insurance Certificates
Form of Seller Lien Release
Form of Contractor Lien Release
Form of Subcontractor Lien Release
Form of Supplier Lien Release

Authorization Parties
Seller Membership Interests

Asset Purchase and Sale Agreement — Page xv



Schedule 4.2 (a)
Schedule 4.2 (b)
Schedule 4.5 (b)
Schedule 4.6

Schedule 4.11
Schedule 4.12 (a)
Schedule 4.12 (d)
Schedule 7.3

Schedule 7.25 (c)
Schedule 11.1 (b) (xiii)

Seller Membership Interested Controlled

Seller Membership Interests or other voting securities
Approval Persons for Transfer of Project

Seller or Project Proceedings

Pending Appropriation or Condemnation Claims

Seller Documents that may affect the Transaction
Material Defaults under Transaction (Project) Documents
Seller Assignable Contracts and Sub-Contracts

Liens

Record Searches

Asset Purchase and Sale Agreement — Page xvi



THIS WORKING DRAFT DOES NOT CONSTITUTE A BINDING OFFER, SHALL NOT FORM THE BASIS FOR
AN AGREEMENT BY ESTOPPEL OR OTHERWISE, AND IS CONDITIONED UPON SELECTION OF THE BIDDER,
EXECUTION, AND EACH PARTY’S RECEIPT OF ALL REQUIRED MANAGEMENT AND BOARD APPROVALS IN
THEIR SOLE DISCRETION (INCLUDING FINAL CREDIT AND LEGAL APPROVALS). ANY ACTIONS TAKEN BY A
PARTY IN RELIANCE ON THE TERMS SET FORTH IN THIS WORKING DRAFT OR ON STATEMENTS MADE
DURING NEGOTIATIONS RELATING TO THIS WORKING DRAFT SHALL BE AT THAT PARTY’S OWN RISK.
UNTIL THE TOLLING AGREEMENT IS NEGOTIATED, APPROVED BY ALL APPROPRIATE PARTIES AND
EXECUTED BY EACH PARTY’S AUTHORIZED SIGNATORY, NO PARTY SHALL HAVE ANY LEGAL
OBLIGATIONS, EXPRESSED OR IMPLIED, OR ARISING IN ANY OTHER MANNER UNDER THIS WORKING DRAFT
OR IN THE COURSE OF NEGOTIATIONS. ANY ASSERTION TO THE CONTRARY IN ANY PROCEEDING OR
ACTION REGARDING THIS WORKING DRAFT SHALL RENDER THIS WORKING DRAFT NULL AND VOID IN ITS
ENTIRETY. DURING DISCUSSIONS AND NEGOTIATIONS ANY PARTY MAY CHANGE ITS POSITION ON ANY
MATTER, WHETHER OR NOT SET FORTH IN OR BASED UPON THIS WORKING DRAFT, ANY OTHER DOCUMENT
OR ANY COURSE OF DEALING, AT ANY TIME OR FOR ANY REASON.

ASSET PURCHASE AND SALE AGREEMENT

THIS ASSET PURCHASE AND SALE AGREEMENT (this “Agreement”) is made and
entered into as of (the “Effective Date”), by and between PacifiCorp, an Oregon
corporation (“Buyer”), and [SELLER FULL NAME], a Delaware limited liability company (“Seller”),
each referred to individually as “Party” and collectively, as “Parties.”

WITNESSETH:

WHEREAS, Seller responded to a Request for Proposals — PacifiCorp RFP-2012 (the “REP”)
which was issued by Buyer on [RFP DATE]. Buyer’s objective in issuing the RFP was to fulfill a
portion of its resource requirements as contemplated in Buyer’s integrated resource plan published in
January, 2005;

WHEREAS, Buyer’s selection of Seller’s bid was based upon a competitive bid and was, in
part, based upon Seller’s representations and warranties and Seller’s guaranteed performance of the
Plant. Such matters were a material inducement for the selection of Seller, and Seller’s failure to
perform in accordance with the terms and conditions hereof shall cause material damage to Buyer;

WHEREAS, following negotiations with Seller Buyer desires to purchase from Seller, and
Seller desires to sell to Buyer, the Project (defined below), upon the terms and conditions hereinafter
set forth.

NOW, THEREFORE, in consideration of the mutual representations and warranties and
covenants made herein, Buyer and Seller, each intending to be legally bound, hereby agree as follows:



ARTICLE 1
DEFINITIONS AND INTERPRETATION

Section 1.1  Defined Terms

Unless the context requires otherwise, capitalized terms used in this Agreement shall have the
meanings assigned to them in the Glossary of Defined Terms attached hereto as Appendix F.

Section 1.2 Interpretation

Unless the context requires otherwise, in this Agreement: (a) words singular or plural in number shall
be deemed to include the other and pronouns having a masculine or feminine gender shall be deemed
to include the other; (b) any reference in this Agreement to any person shall include its permitted
successors and assigns and, in the case of any governmental instrumentality, any person succeeding to
its functions and capacities; (c) any reference in this Agreement to any Article, sub-Article, Section,
sub-Section, Appendix, Exhibit, Schedule or Attachment to any of these shall mean and refer to the
Article, sub-Article, Section, sub-Section, Appendix, Exhibit, Schedule or Attachment contained in or
the Article, sub-Article, Section, sub-Section, Appendix, Exhibit, Schedule or Attachment attached to
this Agreement, as the same may be amended or modified from time to time; and (d) the words
“include” and “including” shall mean to include, without limitation.

ARTICLE 2
SALE OF ASSETS

Section 2.1  Sale and Transfer of Project by Seller

@) Subject to the terms and conditions of this Agreement, and in reliance upon the
representations, warranties and agreements herein, Seller shall sell, convey, transfer, deliver and
assign to Buyer, and Buyer shall purchase, receive and accept, the Project and its component parts,
free and clear of all Liens and other Liabilities not otherwise permitted hereunder. Title to various
of the constituent components of the Project will be transferred over time as provided in this
Agreement, with overall title to the Project and certain of its components to be transferred at
Closing as further defined or described in this Agreement and in the Appendices and Exhibits
attached hereto.

(b) At Closing, Seller shall deliver or cause to be delivered to Buyer such documents,
deeds, bills of sale, assignments and other instruments of transfer or assignment, together with
such releases of Liens, as Buyer shall deem necessary or Buyer may reasonably request to effect
the conveyances contemplated by this Agreement at Closing, each in form and substance
reasonably satisfactory to Buyer. Such documents, deeds, bills of sale, assignments and other
instruments shall include:

(c) For owned Real Property and interests in owned Real Property,



Q) special warranty deeds in recordable form, properly executed and
acknowledged, conforming to and conveying Real Property interests held by or on behalf of
Seller;

(i) aTitle Policy covering the Real Property interests held by or on behalf of Seller;

(i) a bring-down endorsement issued by the Title Company, procured by Seller and
at Seller’s expense, in the face amount of the Title Policy and otherwise in such form and with
such exceptions as are satisfactory to Buyer, in its sole and absolute discretion;

(iv)  an endorsement from the Title Company to insure that the foundations of the
Plant have been constructed within the boundaries of the Site and in accordance with all
applicable easements, covenants and restrictions;

(v) a complete and accurate as-built survey of the Project, in form and substance
reasonably acceptable to Buyer, in accordance with minimum ALTA/ACSM standards then in
effect and sufficient in form and substance to permit issuance of the endorsement described in
Section 2.1(c)(iii) hereof, prepared and certified as correct by a licensed land surveyor or
registered engineer reasonably satisfactory to Buyer. Such survey shall show the location of
the Site and all improvements thereon, including the Plant, and the location of all easements
and rights-of-way, whether above or underground, and shall show no encroachments of the
Plant or other improvements onto such easements or rights-of-way (except as expressly
permitted under the documents governing such easements and rights-of-way) or onto property
outside the boundaries of the Site as shown on the survey; and

(vi) an affidavit of the Secretary or Assistant Secretary of Seller including Seller’s
name, address, and taxpayer identification number, certifying that Seller is not a “foreign
person” within the meaning of the Foreign Investment Real Property Tax Act of 1980.

(d) Assignment with assumption and novation of each Project Document, each
Contractor Guaranty, and all warranties associated with the Work, with consent of the parties
thereto, as may be required or reasonably requested by Buyer;

(e) Assignment and assumptions for the Plant, Equipment or machinery, labor and
other warranties, accompanied by all consents as may be required or reasonably requested by
Buyer;

()] Deeds, bills of sale and other instruments of transfer or assignment of any other
assets of Seller to be transferred hereunder, in a form acceptable to Buyer in its sole discretion;

(9) Assignment and/or executed requests for Governmental Authority transfer, as
appropriate, of all Governmental Approvals identified by Buyer, accompanied by all consents as
required or as may be reasonably requested by Buyer;

(h) Assignment of the right to use all Intellectual Property required in connection with
the Project;



Q) At the Closing, the final waiver and release(s) of Lien in the form set forth in
Appendix L or posting of a bond or other security satisfactory to Buyer that all Liens will be
released ; and

) At the Closing, the following certificates of Seller:

M a certificate of the Secretary or an Assistant Secretary of Seller certifying: (A) a
true copy of the [Certificate of Formation] of Seller and all amendments thereto as in effect at
Closing, (B) a true copy of the [Operating Agreement] of Seller as in effect at Closing, (C)
copies of resolutions duly adopted by Seller’s board of directors (or similar body), authorizing
the sale of the Project to Buyer and the execution, delivery and performance of this Agreement
and the transactions contemplated hereby and attesting that such resolutions are in full force
and effect without amendment or modification at Closing, and (D) the incumbency of the
officers of Seller who execute this Agreement or any document or instrument to be delivered
pursuant hereto;

(i) a certificate signed by an Authorized Officer of Seller to the effect that the
conditions specified in Section 2.6(a) and Section 2.6(b) have been satisfied; and

(iii)  a certificate signed by an Authorized Officer of Seller certifying as to the true
and complete nature of attached originals (or copies where originals do not exist) of the
Transaction Documents.

Section 2.2  Purchase Price

@ The aggregate consideration payable by Buyer to Seller for the Project, comprising
the sum of Progress Payments (if any) made pursuant to article 3 (*Terms for Progress
Payments”™), plus the residual amount payable at Closing (but counting as Progress Payments and
amounts payable at closing any amounts retained by Buyer as retainage pursuant to Section 3.3
(“Notice of Request for Progress Payment™)) is the “Purchase Price.”

(b) Basis of Purchase Price

() Seller Duty to Inform lItself. Seller shall be deemed to have satisfied itself,
through its own due diligence efforts and not based on any representation of Buyer or
employees or agents thereof (except as set forth in this Section), as to the nature and location of
the Work, the general, local, physical and other conditions of the Work, and all other matters
which could in any way affect the Work or the cost thereof under this Agreement. Without
limiting the foregoing, Seller shall be deemed to have inspected the Site and to have satisfied
itself as to the state and condition (including but not limited to ground, geological, climatic and
hydrological condition) of all circumstances affecting the Site (including but not limited to any
reasonable safety regulations of Buyer or otherwise applicable to the Work and the project) and
to have examined any documentation and information supplied or made available to Seller by
Buyer or available for inspection in the public domain, the conditions and/or the Specification
(with such drawings, exhibits, plans and information as may be annexed thereto or referred to
therein) and to have satisfied itself as to the feasibility of executing the Work at the Site. Seller
shall be responsible for its own interpretation of such documentation and information. The
failure of Seller to adequately investigate and acquaint itself with any applicable conditions and
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other matters shall not relieve Seller from the responsibility for properly estimating the
difficulties and costs of successfully performing the Work and completing this Agreement, and
shall not be grounds for adjusting either the Purchase Price or the schedule agreed in this
Agreement.

(i) Underground Obstructions. Without prejudicing or limiting the provisions of the
preceding paragraph (b)(i) or of Section 10.1 (“Project Schedule™), Seller shall be responsible
for ascertaining the location of and avoiding damage to all underground installations including
without limitation cable, gas, water pipes, telephone lines, and other underground installations,
whether the location of the excavation, digging, or trenching required for performance of the
Work is fixed by Buyer or by Seller. Seller shall be responsible for all delays, costs, loss
and/or expense arising, whether directly or indirectly, from any ground conditions or artificial
obstructions or hazards (excluding hazardous materials encountered by Seller during the
execution of the Work) including any Work underground or involving excavation that Seller
should have been made reasonably aware of based on information available and Seller shall not
be entitled to any additional Cost, any extension to the Time for Completion or any increase in
the Purchase Price as a result thereof.

(i) Surveying. Seller is responsible for performing, and shall include in its pricing,
all construction layout surveying required for execution of the Work. Seller shall be held
responsible for preserving all established project control monuments unless their removal is
requested by Seller and authorized in writing by Buyer. Any costs incurred by Buyer to
reestablish control monuments destroyed by Seller shall be borne by Seller.

(iv)  Responsibility for Information. Seller shall be responsible for any
misunderstanding or incorrect information in connection with the Site (excluding information
provided by Buyer or its representative prior to the date of commencement of the Work unless
such information could reasonably be verified by Seller).

(v) Existing Foundations, Structures and Work. Seller shall be solely responsible
for the consequences of incorporating into the Work any existing foundations, structures,
Work, equipment or materials including, without limitation, any existing piling, floor slabs and
culverts. To the extent that the same are incorporated into the Work, such pre—existing items
shall be subject to the applicable conditions as if they were supplied by Seller hereunder.
Without prejudice to the foregoing, Seller shall notify Buyer’s Representative of its intention to
incorporate any existing foundations, structures, Work, equipment or materials into the Work
other than those specifically identified in the Agreement as soon as is practicable and seek the
prior written consent of Buyer’s Representative to the use or utilization thereof, which consent
may be withheld in the sole discretion of Buyer’s Representative.

Section 2.3  Closing

@) Closing Date, Place and Time. The closing (the “Closing”) of the sale and
purchase of the Project shall take place at , local time, on the first Business Day after
Notice of Final Acceptance has been issued pursuant to Section 20.8 (“Notice of Final Acceptance
of Work?”), at Buyer’s offices in Salt Lake City, Utah, or at such other time and date as the Parties
shall designate in writing (such time and date, the “Closing Date”).
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(b) Purchase Price Calculation. At least thirty (30) days prior to the Closing Date,
Seller shall submit to Buyer a detailed calculation setting forth the Purchase Price, as the same
may have been adjusted pursuant to Change Orders, if any, together with supporting documents
used by Seller in calculating the Purchase Price, including an allocation of the Purchase Price not
yet paid and such other documents reasonably requested by Buyer to support the calculation. At
least fifteen (15) days prior to Closing Buyer shall notify Seller of any disputed amounts included
in Seller’s calculation of the Purchase Price. Within five (5) days prior to Closing Seller shall (a)
notify Buyer of any disputes Seller may have regarding Buyer’s challenges to amounts, and (b)
provide a revised calculation with supporting documents showing agreed changes to the initial
calculation statement. Any disputes remaining after such exchange shall be submitted for dispute
resolution as set forth in article 32 (*“Claims, Claim Notice and Dispute Resolution”).

(©) Payment of Purchase Price. At the Closing, Buyer shall pay the Purchase Price,
calculated in accordance with Section 2.3(b) (“Purchase Price Calculation”), less two times the
amount (if any) then in dispute, in immediately available funds, via wire transfer to an account
designated by Seller on or prior to the Closing Date.

Section 2.4  Assumption of Liabilities

Except as otherwise expressly provided herein, Buyer is not assuming, and will not assume, any
present or future debt, liability or obligation of Seller, whether known or unknown, fixed or contingent.
Seller agrees to indemnify and hold Buyer harmless against all present and future debts, claims,
liabilities and obligations of Seller, its Contractor and Subcontractors.

Section 2.5 Further Assurances

From time to time after the Closing Date, Seller shall, at the request of Buyer but without further
consideration, promptly execute and deliver to Buyer such other agreements, certificates and further
instruments of sale, assignment, transfer and conveyance and take such other and further actions as
Buyer may reasonably request in order to vest in Buyer or its assigns and put Buyer or its assigns in
possession of the Project and to carry out and implement the transactions contemplated herein,
including any financing arrangements of Buyer.

Section 2.6 Conditions to Buyer’s Obligation to Close

The obligations of Buyer to effect the transactions contemplated in this Agreement are subject
to the satisfaction or waiver by Buyer on or prior to the Closing Date of each of the following
conditions:

@) Accuracy of Representations and Warranties. The representations and warranties
of Seller made in this Agreement shall be true and correct in all material respects, as of the date
hereof and as of the Closing Date.

(b) Performance. Seller shall have performed or complied in all material respects with
all obligations and covenants required by this Agreement to be performed or complied by them on
or prior to the Closing Date (including, without limitation, the deliveries required by Section
2.1(*Sale and Transfer of Project by Seller™)).



(c) Authorizations. The parties shall have or shall have caused to be delivered, made
or obtained all notices to, declarations, designations, registrations, filings or submissions with, and
authorizations, approvals, orders, consents or waivers from Governmental Authorities and other
parties listed on Schedule 2.6, and the same shall not have been withdrawn, suspended or
modified.

(d) Absence of Orders. No preliminary or permanent injunction or other order of any
Governmental Authority to prevent the consummation of the transactions contemplated in this
Agreement shall be in effect or pending and no statute, rule or regulation shall have been enacted
by any Governmental Authority that makes consummation of such transactions illegal.

(e) Material Adverse Change. No Material Adverse Change shall have occurred.

Section 2.7  Conditions to Seller’s Obligations to Close

The obligation of Seller to effect the transactions contemplated in this Agreement is subject to
the satisfaction or waiver by Seller on or prior to the Closing Date of each of the following conditions:

@) Accuracy of Representations and Warranties. The representations and warranties
of Buyer made in this Agreement shall be true and correct in all material respects as of the date
hereof and as of the Closing Date.

(b) Performance. Buyer shall each have performed or complied in all material respects
with all obligations and covenants required by this Agreement to be performed or complied with
by it on or prior to the Closing Date.

(©) Absence of Orders. No preliminary or permanent injunction or other order of any
Governmental Authority to prevent the consummation of the transactions contemplated in this
Agreement shall be in effect or pending and no statute, rule or regulation shall have been enacted
by any Governmental Authority that makes consummation of such transactions illegal.

ARTICLE 3
TERMS FOR PROGRESS PAYMENTS

Section 3.1 Terms

@) Procedures. A Progress Payment (if any) shall, subject to Buyer’s review as set
forth herein, be paid by Buyer in accordance with Appendix | and this article 3 within 30 days
after submission of a Notice of Request for Progress Payment that meets the requirements of this
Article and satisfaction of the conditions precedent set forth in Section 3.2 (“Conditions
Precedent”). Buyer shall pay any Progress Payments (i) to Seller or (ii) either (A) to any
Contractor performing or furnishing the Work or (B) jointly to Seller and such other Contractor.
In addition to the foregoing, Buyer may require that to the extent Progress Payments to any direct
payee (other than Seller) are made via check, that such check contain Lien release provisions and
be endorsed personally by payee or payees. To the extent that a Progress Payment Date is other



than a Business Day, no interest shall accrue on such Progress Payment until the next Business
Day.

(b) Payment in Dollars. All payments to Seller hereunder shall be paid in Dollars via
wire transfer to a bank account of Seller as specified by Seller. All payments to Buyer hereunder
shall be paid in Dollars via wire transfer to the bank account as specified by Buyer.

Section 3.2  Conditions Precedent

The obligation of Buyer to pay Progress Payments (including payment of the Purchase Price at
the Closing), is subject to the satisfaction on each Progress Payment Date of each the following
conditions precedent:

@ Payments on Business Days. The Progress Payment Date shall be a Business Day.
If any Progress Payment becomes payable on a day that is not a Business Day, the Progress
Payment shall be paid on the next succeeding Business Day. Seller shall bear the cost of any and
all banking charges imposed by Seller’s bank with respect to any Progress Payment.

(b) Milestones. Seller shall have achieved the Milestones associated with the Work for
which the payment is requested prior to Seller submitting its commercial invoice with respect
thereto, and shall have completed all Milestones to have been achieved prior to the date of such
Progress Payment.

(c) Representations and Warranties. (i) The representations and warranties made by
Seller in each Transaction Document to which it is a party shall be true and correct in all material
respects on such Progress Payment Date both before and after giving effect to the making of such
Progress Payment, and (ii) the representations and warranties made by each Project Party other
than Seller in the Transaction Documents shall be true and correct in all material respects on such
Progress Payment Date both before and after giving effect to the making of such Progress
Payment. In each case such representations and warranties shall be deemed renewed and re-stated
as of the date of such Progress Payment.

(d) No Default. (i) No circumstance, event or condition shall exist which either
immediately or with the passage of time or the giving of notice, or both, would permit Seller to
withhold payment under any Primary Construction Contract; (ii) no breach, violation or default
shall have occurred and be continuing under (A) this Agreement (B) any Contractor Guaranty;
(C) any Consent or (D) the Security Documents and (iii) to the extent not already set forth in this
Section 3.2(d), no circumstance, event or condition shall exist which either immediately or with
the passage of time or the giving of notice, or both, would permit Seller’s counterparty to
terminate any Transaction Document.

(e) No Proceeding or Litigation. No action, suit, proceeding or investigation by or
before any Governmental Authority or any arbitrator shall be pending or to Seller’s knowledge
threatened against or affecting a Project Party or the Project which would result in a Material
Adverse Change, unless such action, suit, proceeding or investigation has been initiated or
threatened by Buyer.




()] Material Adverse Change. Since the date hereof, no Material Adverse Change
shall have occurred, except and to the extent that such Material Adverse Change is a result of an
act or omission of Buyer.

(9) Notice of Request for Progress Payment. Buyer shall have received a Notice of
Request for Progress Payment in compliance with Section 3.3 (“Notice of Request for Progress
Payment”), together with all supporting documents.

(h) Governmental Approvals. Except with respect to the Deferred Governmental
Approvals, all Necessary Governmental Approvals required to be obtained by such time shall
have been obtained and shall be in full force and effect.

Q) Notice to Proceed. Buyer shall have issued the Notice to Proceed.

() Right to Withhold Payment. Buyer shall have determined that it is not necessary to
withhold payment to protect Buyer from loss relating to any of the following causes:

() Work not in accordance with the requirements of the Project Documents;

(i) Claims filed against Buyer, the Plant, or the Site from Seller’s actions or
inactions in connection with the performance of the Work (and not otherwise covered by
insurance), unless Seller is disputing such Claims in good faith and if reasonably requested by
Buyer, has bonded the Claim with a bonding company or other surety reasonably acceptable to
Buyer, and if any Lien is imposed with respect to such Claims, Seller has discharged such Lien;
or

(iii)  failure of Seller to make payments in respect of material or labor or other
obligations incurred as a result of activities covered by this Agreement, unless Seller has, in
good faith, disputed such payments and, if any Lien is filed with respect thereto, Seller has
posted a bond against such Lien with a bonding company or other surety reasonably acceptable
to Buyer.

Section 3.3  Notice of Request for Progress Payment

@) Notice Required. Prior to being entitled to any Progress Payment Seller shall
submit a Notice of Request for Progress Payment in the form attached hereto as Exhibit A and in
substance satisfactory to Buyer, that meets all of the requirements of this Section 3.3.

(b) Documents to be attached to Notice for Progress Payment. Each Notice of Request
for Progress Payment shall be accompanied by the following documents:

M an invoice of Seller substantiating the amounts payable by Buyer in connection
with such Progress Payment and the Work covered thereunder. Seller’s invoice shall provide
separate invoices or line-items for the following items:

(A)  Taxable Iltems. Tax paid by contractor on Materials and Parts shall be
listed as a separate line item and identified as *Tax on Parts to be reimbursed.’



(B)  Non Taxable Items Listed Separately. The following items shall be
listed separately and not taxed on the invoice: (1) Labor to Recondition Materials and
Parts (non-taxable) and (2) Freight (non-taxable).

(C)  Non Taxable Items able to be Invoiced Together. The following items
may be invoiced together but shall be listed separately on the same invoice and shall not
be taxed on the invoice: (1) Scheduled and Unscheduled Work including inspection and
on-site Turbine Services work (non-taxable) and (2) “‘Scheduled and Unscheduled
Work’ and ‘Management Services, Consulting, Administrational, Engineering or
Professional Services’ (non-taxable);

(i) a report (the “Progress Report”) in a form consistent with the progress report
included in Appendix D that indicates the percentage completion achieved compared to the
planned percentage completion for each activity relating to the Work and where any activity is
behind the Schedule giving comments and likely consequences and stating the corrective action
being taken. The Progress Report also shall present any other information reasonably requested
by Buyer relating to progress of the Work;

(iii)  an officer’s certificate signed by an Authorized Officer of Seller certifying that
each of the conditions in Sections 3.2(b), 3.2(c) 3.2(d), 3.2(e), 3.2(f), 3.2(h), and 3.2(i) has been
and will be satisfied as of the date of such Progress Payment Date and such other items as may
be required by this Agreement or as Buyer may reasonably request; and

(iv) A bill of sale transferring title to the Work relating to the Request for Progress
Payment.

(©) Address. All Notices of Request for Progress Payment shall be addressed as
follows:

PacifiCorp

Attn:

201 South Main Street, Suite 2200
Salt Lake City, UT 84111

With a copy provided to:
Attn: —

(d) Review of Notice.

() Buyer shall, within fifteen (15) days after receipt of any Notice of Request for
Progress Payment, determine whether (A) the Work evidenced by the Notice of Request for
Progress Payment has been completed in conformance with the requirements of this
Agreement; (B)the Notice of Request for Progress Payment and any required backup
information have been properly submitted and (C) the Notice of Request for Progress Payment
amount reflects the payment due under Appendix | and shall inform Seller as to whether it
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disputes any portion of the Notice of Request for Progress Payment. Buyer may also inform
Seller as to whether Buyer disputes any portion of the Notice of Request for Progress Payment
due to the failure of Seller (or the Contractor or any Subcontractor) to complete the Work
covered by such Notice of Request for Progress Payment, and Buyer may withhold such
portion of due under Seller’s invoice in the amount reasonably necessary to complete such
portion of the Work in accordance with Seller’s Notice of Request for Progress Payment and
this Agreement.

(i) Upon receipt of a notice from Buyer that the Notice of Request for Progress
Payment is deficient, Seller shall promptly take any and all reasonable steps available to
remedy any condition identified by Buyer leading to such claim of deficiency. Subject to a
mutually agreed upon resolution of such claim of deficiency or a final determination of a court,
payment of the disputed portion of Seller’s invoice shall be made by Buyer within ten (10)
Business Days following the date of such agreement or determination. In the event that Buyer
is entitled to withhold payment to Seller because a condition precedent set forth in this article 3
has not been satisfied, Buyer may elect to pay the amounts due to Contractor under the Primary
Contracts directly to such Contractor and such payments shall be credited against the Purchase
Price. Provided Buyer has paid such amounts to a Contractor, no action properly taken by
Buyer in compliance with this Article 3 shall affect the Guaranteed Substantial Completion
Date for the Plant.

(ifi)  Subject to (A) such determination by Buyer and (B) the satisfaction of the
conditions set forth in Section 3.2 (“Conditions Precedent”), and except for disputed portions of
any Notice for Progress Payment, Buyer shall pay Seller on the applicable Progress Payment
Date the stated amount, less any disputed portion of such Request of Request for Notice for
Progress Payment and any withholding permitted under this Agreement. Late payments not
excused under the provisions of this Section 3.3(d)(iii) shall accrue interest at the Late Payment
Rate at that time from the date due until paid. Excused late payments shall not accrue interest
until the event giving rise to the dispute has been remedied; provided, however, that if it is later
determined that an excuse or withholding was improper, interest shall accrue at the Late
Payment Rate on the amount which should have been paid from the date such funds should
have been paid until actual payment is received by Seller. In the alternative, in the event of a
disputed amount, Buyer may pay to Seller the entire amount stated in the Notice of Request for
Progress Payment, and if it is subsequently determined that Buyer was entitled to withhold all
or part of the amount shown on the Notice of Request for Progress Payment, Seller shall pay to
Buyer upon demand interest at the Late Payment Rate on the amount that Buyer was entitled to
withhold from the date of payment by Buyer until the earlier of the date of repayment to Buyer
and the date on which Buyer was no longer entitled to withhold such amount. The
determinations made by Buyer pursuant to this Section 3.3(d) and Section 3.2(j) are solely for
the purpose of determining whether to pay a Progress Payment, and such determinations shall
not prevent Buyer from subsequently asserting that Seller, a Contractor, or any Subcontractor
failed to perform its obligations under a Transaction Document, nor shall such determinations
be used as evidence that Seller, the Contractor, or any Subcontractor performed such
obligations.

(e) A NOTICE OF REQUEST FOR PROGRESS PAYMENT THAT DOES NOT
MEET THE REQUIREMENTS OF THIS SECTION MAY RESULT IN A PAYMENT DELAY.
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ARTICLE 4
REPRESENTATIONS AND WARRANTIES OF SELLER

As used in this Article 4, “to Seller’s knowledge” refers to matters within the actual knowledge of
Seller. Seller represents and warrants to Buyer on the Effective Date (except as otherwise stated), and
on each date the following representations and warranties are made or are deemed made, as follows:

Section 4.1  Organization, Standing and Power

Seller is a [ENTITY TYPE AND DESCRIPTION], duly formed, validly existing and in good
standing under the laws of the State of and has the full [corporate/limited liability
company] power and authority and possess all material governmental franchises, licenses, permits,
authorizations and approvals necessary to enable them to own, lease or otherwise hold its properties
and assets (including the Project) and to carry on its business in the places and in the manner currently
conducted. Seller is duly qualified to do business in each jurisdiction where the nature of its business
or the ownership or leasing of its properties makes such qualification necessary, including without
limitation the State of Utah.

Section 4.2  Capital Structure

@) [ASSUMES LLC STRUCTURE; CORRESPONDING REPRESENTATIONS
WILL BE EXPECTED TO REFLECT CORPORATE STRUCTURE IF APPLICABLE] All of
the membership interests of Seller (the “Membership Interests”) are issued and outstanding, and
no Membership Interests are held by Seller in its treasury. The names of each member of Seller
and the amount of Membership Interests Controlled by each such Person are set forth on
Schedule 4.2(a).

(b) Except as set forth on Schedule 4.2(b), no Membership Interests or other voting
securities of Seller are issued, reserved for issuance or outstanding. There are not any bonds,
debentures, notes or other securities or Indebtedness of Seller having the right to vote (or
convertible into, or exchangeable for, securities having the right to vote) on any matters on which
Membership of Seller may vote.

Section 4.3  Authority; Execution and Delivery: Enforceability

@) Seller has all requisite power and authority to execute each of the Transaction
Documents to which it is a party and to consummate the transactions contemplated hereby and
thereby. The execution and delivery by Seller of each Transaction Document to which it is a party
and the consummation by Seller of the transactions contemplated hereby and thereby has been
duly authorized by all necessary [limited liability company/corporate] action on the part of Seller.
Seller has duly executed and delivered each Transaction Document to which it is a party, and each
Transaction Document to which it is a party constitutes its legal, valid and binding obligation,
enforceable against it in accordance with its terms except as such enforceability may be limited by
applicable bankruptcy, insolvency, reorganization, moratorium or similar laws from time to time
in effect that affect creditors’ rights generally and by legal and equitable limitations on the
availability of specific remedies.
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(b) The Managing Member(s) of Seller, acting by written consent in lieu of meeting
and executed as of unanimously adopted resolutions approving this Agreement,
the other Transaction Documents and in accordance with Seller’s organizational documents and
the [APPLICABLE STATE ORGANIZATIONAL LAWS].

(c) Other than approvals or votes that are required pursuant to [STATE
ORGANIZATIONAL LAW] that are required to effect and consummate the Initial Closing and
the Closing in accordance with Seller’s Organizational Documents and the [STATE
ORGANIZATIONAL LAW], no other vote of the Membership with respect to any of the
Membership Interests is required under applicable Law or otherwise in connection with Seller’s
execution and delivery of this Agreement, the other Transaction Documents or the consummation
of the transactions contemplated hereby and thereby.

Section 4.4  Validity of Agreement; No Conflict

The execution, delivery and performance by Seller of this Agreement and each other
Transaction Document to which Seller is a party, the consummation of the transactions contemplated
hereby and thereby, and the compliance with the provisions hereof or thereof, by Seller shall not, with
or without the passage of time or the giving of notice or both:

@) conflict with, constitute or result in a breach, default or violation of any provision
of, or give rise to any right of termination, cancellation or acceleration under, or loss of any right
and/or benefit under, any contract, lease, license, Governmental Approval, instrument or other
agreement to which Seller is a party or by which it, the Project or its assets is bound;

(b) conflict with or violate Seller’s Organizational Documents;

(©) result in the creation or imposition of any Lien of any nature on the Project, other
than Permitted Liens; or

(d) violate any Applicable Law applicable to Seller.
Section 4.5 Governmental Approvals and Consents

@ Appendix E sets forth all Governmental Approvals. Such Governmental Approvals
that are the responsibility of Buyer to obtain prior to Substantial Completion are separately
identified on Appendix E (the “Buyer Governmental Approvals”). All Necessary Governmental
Approvals have been obtained, are in full force and effect, and are final and all appeal periods
with respect thereto have expired or terminated. Each Deferred Governmental Approval shall be
obtained in a final and non-appealable form in the ordinary course prior to the time it is required
to be obtained hereunder or under the other Transaction Documents. There is no action, suit,
investigation or proceeding pending, or, to Seller’s knowledge, threatened, that could result in the
modification, rescission, termination, or suspension of any Necessary Governmental Approval
obtained prior to the date this representation is made or deemed made. Subject to Section 8.2
(“Planning Permissions, Consents”), except for the Governmental Approvals listed in Appendix E,
Seller is not required, and under existing Applicable Law will not in the future be required, to
obtain any Governmental Approval in connection with the execution and delivery by Seller of this
Agreement or the performance of Seller’s obligations hereunder.
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(b) Except as set forth on Schedule 4.5(b), no consent or approval of any Person is
required to be obtained or made by or with respect to Seller transferring the Project to Buyer or in
connection with the execution, delivery and performance of this Agreement, the Transaction
Documents or the consummation of the transactions contemplated hereby other than those that
may be required solely as result of the specific regulatory status of Buyer.

Section 4.6 No Proceedings

Except as set forth on Schedule 4.6, (a) there are no actions, suits, investigations or proceedings by or
before any Governmental Authority or arbitrator pending against Seller or against the Project, or, to
Seller’s knowledge, threatened against or affecting Seller or the Project, which would result in a
Material Adverse Change and (b) there are no actions, suits, investigations or proceedings by or before
any Governmental Authority or arbitrator pending or, to Seller’s knowledge, threatened, against or
affecting any Contractor or Guarantor which would result in a Material Adverse Change.

Section 4.7  Compliance

@ The Project is being owned, developed, constructed, and permitted in compliance
with all Applicable Law in existence as of the Effective Date and in compliance with the
requirements of all Governmental Approvals and Prudent Industry Practice. As constructed,
based on Applicable Law currently in effect, the Project shall conform to and comply with all
zoning, environmental, land use and other Applicable Law and the requirements of all
Governmental Approvals.

(b) Seller and the operation of its businesses are, and at all times have been, in
compliance in with all Applicable Laws, including those relating to occupational health and
safety.

Section 4.8 Taxes

@ For purposes of this Agreement, (i) “Tax” or “Taxes” shall mean all federal, state,
local and foreign taxes and similar assessments, including all interest, penalties and additions
imposed with respect to such amounts; (ii) “Pre-Closing Tax Period” shall mean all taxable
periods ending on or before the Closing Date and the portion ending on the Closing Date of any
taxable period that includes the Closing Date and (iii) “Returns” shall mean returns, reports or
forms, including information returns, in respect of Taxes.

(b) Seller has filed or caused to be filed in a timely manner (within any applicable
extension periods), all Returns required by applicable Tax laws to be filed by Seller prior to or as
of the date hereof, and each such Return is true, complete and correct in all material respects.

(© Seller has timely paid or caused to be paid all Taxes due and payable, whether or
not shown as due and payable, on any Return. The accruals for Taxes not yet due and payable are
adequate to cover such Taxes.

(d) All Taxes that Seller is required by Applicable Law to withhold or collect have
been duly withheld or collected, and have been timely paid over to the appropriate Governmental
Authority to the extent due and payable.
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(e) No deficiencies for any Taxes have been proposed, asserted or assessed against
Seller, and no requests for waivers of the time to assess any Taxes are pending. No Tax Liens
have been filed and no claims are being asserted with respect to any Taxes.

()] There are no outstanding agreements or waivers extending the statutory period of
limitations applicable to any Returns required to be filed by or on behalf of Seller and Seller has
not requested any extension of time within which to file any Return, which Return has not yet
been filed within the applicable extension period.

(9) Seller does not hold a permit to engage in sales of tangible personal property issued
by the State of Utah, and Seller has not within the past twelve (12) months made, and has no
current intention of making in the next twelve (12) months, any retail sales of tangible personal
property within the State of Utah.

Section 4.9 Environmental Matters

@ Seller has provided Buyer or its representatives with all environmental reports,
assessments and audits, including reports, assessments and audits relating to wetlands, air and
emissions or discharges, and studies relating to threatened or endangered species, prepared by or
on behalf of Seller in connection with the Project or otherwise in Seller’s possession or control
with respect to the Site or the Project.

(b) (i) Seller has maintained a due diligence program designed to identify all
Necessary Governmental Approvals; (ii) except for Buyer Governmental Approvals, Seller holds
and is in compliance with, all Necessary Governmental Approvals; (iii) Buyer appears properly as
the permitee, co-permitee or authorized party with respect to all Necessary Government
Approvals other than as set forth on Appendix E, (iv) the Project has been constructed and can be
operated, and the Work has been performed, in compliance with all Environmental Laws, (V)
Seller has not received any notice of a pending or threatened Claim, or inquiry by any
Governmental Authority or other Person relating to any actual or alleged violations of
Environmental Laws or any actual or potential obligation on the part of Seller to investigate or
take any other action relative to any Regulated Material (as defined herein) or threatened Release
of any Regulated Material and is and has been in compliance with all Environmental Laws; (vi)
Seller has not entered into or agreed to any decree or order with any Governmental Authority and
Seller is not subject to any Judgment relating to compliance with any Environmental Law or to the
investigation or cleanup of Regulated Materials; (vii) neither Seller nor any other Person has
generated, transported, treated, stored, disposed of, arranged to be disposed of, Released or
threatened to Release any Regulated Materials at, on, from or under the Site in violation of, or so
as would reasonably be expected to result in liability under, any Environmental Laws; (viii) Seller
has not assumed any liabilities or obligations arising under any Environmental Law in connection
with currently or formerly owned, leased or operated properties or facilities or in connection with
any former divisions, subsidiaries or companies owned directly or indirectly by Seller; (ix) Seller
has not utilized any underground storage tanks (“USTs”), Equipment using PCBs or asbestos in
the conduct of its operations, on or under any property currently owned or operated by Seller.

(©) No Environmental Law imposes any obligation upon Seller or Buyer arising out of
or as a condition to any transaction contemplated by this Agreement or any other Transaction
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Document (other than those first arising after Closing governing actions by Buyer as owner and
operator of the Project), including (i) any requirement to modify or to transfer any Governmental
Approval or license, (ii) any requirement to file any notice or other submission with any
Governmental Authority, (iii) the placement of any notice, acknowledgment or covenant in any
land records, or (iii) the modification of or provision of notice under any agreement, consent order
or consent decree. No Lien has been placed upon any of Seller’s currently-owned properties
related to the Project under any Environmental Law

Section 4.10 Title to Properties

Other than with respect to the Permitted Liens, Seller has good and valid title to all of the tangible and
intangible personal property to be transferred to Buyer hereunder, free and clear of all Liens and
Claims.

Section 4.11 Real Estate

@ Seller has heretofore delivered to Buyer true, correct and complete copies of all
agreements, contracts or other instruments providing for the sale, lease, transfer or other
disposition of the Site (including any options).

(b) Seller represents and warrants to Buyer that:

Q) except as set forth on Schedule 4.11, there is no pending appropriation or
condemnation Claim of which Seller has been notified, and, there is no contemplated or
threatened appropriation or condemnation Claim affecting the Site or any part thereof or any
sale or other disposition of the Site or any part thereof in lieu of condemnation;

(i) to Seller’s knowledge, except for assessments occurring on a regular basis in
accordance with Applicable Law or as a result of the sale of the Project contemplated by this
Agreement, there is no pending or contemplated reassessment of any parcel included in the Site
that is reasonably expected to increase the real estate tax assessment for such properties; and

(iti)  There is no violation of any applicable zoning law, regulation or other
Applicable Law, relating to or affecting the Site.

Section 4.12 Transaction Documents; Representations and Warranties in Transaction
Documents

@ Set forth on Schedule 4.12(a) is a list of all contracts, agreements, letters of intent,
understandings, and instruments to which Seller is a party or by which it or its property is bound
(including all amendments, supplements, waivers, letter agreements, interpretations and other
documents amending, supplementing or otherwise modifying or clarifying such agreements and
instruments) that may affect the Project or any transaction contemplated hereunder, (i) the
termination or cancellation of which would result in a Material Adverse Change, or (ii) have a
value of twenty-five thousand Dollars ($25,000) or more;

(b) (i) All representations and warranties made by Seller in each Transaction
Document are true and correct in all material respects as of the date made or deemed made, and
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(if) to Seller’s knowledge, all representations, warranties and other factual statements made by
each Project Party other than Seller in the Transaction Documents are true and correct in all
material respects as of the date made or deemed made.

(©) All Transaction Documents are in full force and effect.

(d) Except as set forth on Schedule 4.12(d), no event has occurred that constitutes or,
with the giving of notice or passage of time, or both, would constitute, a material Seller Default
under any Transaction Document or, to the knowledge of Seller, any third party under any such
Transaction Document. To Seller’s knowledge, no claim, action, proceeding or investigation, is
pending or threatened, that challenges the enforceability of any of the Transaction Documents.

Section 4.13 Sufficiency of Assets

The assets constituting the Project to be sold, transferred, conveyed, assigned and delivered to Buyer
pursuant to this Agreement or any other Transaction Document, include all of the assets used, held by
or necessary or convenient for the ownership of the Project and to provide an operational Project at the
Site in accordance with Prudent Industry Practice and no other Person other than Seller and Buyer
owns or has any rights in or to the Project.

Section 4.14 Water Rights
@ The Project Water Rights will provide sufficient water to operate the Project.
(b) Seller has good and marketable title to the Water Rights.

(©) All of the water available for diversion under the Water Rights has been
beneficially used and is not subject to forfeiture or abandonment.

(d) As and when drilled, constructed or installed, the wells, pumps, pipelines,
conveyance and discharge systems and other associated equipment necessary to deliver water and
discharge water are in good working order and are sufficient for the purposes of operating the
Project.

(e) To the extent not already drilled, upon the drilling thereof, the wells used to
produce water for the operation of the Project have been drilled and outfitted at the points of
diversion approved to deliver the Project Water Rights.

() The water to be produced from wells (if any) required for the Project is consistent
with the Specifications.

(9) Copies establishing control of a sufficient quantity of Water Rights to operate the
Project at a one hundred percent (100%) capacity factor, including summer peaking operations,
are attached as Appendix M. These Water Rights shall be acquired no less than six months prior
to Substantial Completion.
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Section 4.15 Emission Reduction Credits

@ The Emission Reduction Credits to be transferred to Buyer hereunder are valid and
properly registered in the State Emissions Registry established by UDAQ pursuant to R-307-403-
8 of the Utah Administrative Code. Upon transfer of the Emission Reduction Credits hereunder,
the Emission Reduction Credits will be usable under the Utah Air Quality Rules as emission
offsets for the Project, and a sufficient quantity of Emission Reduction Credits will sufficient to
satisfy fully any emission offset requirements necessary to obtain the Emissions Approvals.

(b) Documents establishing control of a sufficient quantity of ERCs to operate the
Project at a one hundred percent (100%) capacity factor, including summer peaking operations,
are attached as Appendix M. These Credits shall be acquired no less than six months prior to
Substantial Completion.

Section 4.16 Discharge Permit

The Project is capable of being operated in compliance with UPDES requirements applicable to all
discharges from the Plant, including stormwater and process water.

Section 4.17 Security Interests and Liens

The Security Documents create, as security for the Secured Obligations, valid and enforceable
perfected first priority Liens on all of the Collateral, in favor of Buyer, subject to no Liens other than
the Permitted Liens. All Necessary Governmental Approvals relating to such Liens in favor of Buyer
have been duly effected or taken.

Section 4.18 No Defaults

(i) Seller is not in breach of, or in default under, any Transaction Document, or any other agreement or
instrument to which it is a party or by which it or its properties or assets may be bound and (ii) no
Project Party is in breach of, or in default under, any other agreement or instrument to which it is a
party or by which it or its properties or assets may be bound except where such breach or default
would not, singly or in the aggregate, result in a Material Adverse Change.

Section 4.19 Expertise

@) Seller has no reason to believe that (i) the Project will not achieve Substantial
Completion by May 1, 2012, 2013 or 2014 or (ii) that the cost to complete the Project will exceed
the Purchase Price.

(b) The construction and operation of the Project in accordance with the Transaction
Documents and in compliance with Governmental Approvals, Applicable Law and pursuant to
this Agreement is technically feasible.

(c) Seller represents it has substantial experience and expertise in the development and
management of turnkey construction of combined cycle power plants such as the Plant and the
capability to carry out the Work and acknowledge that Buyer is relying on such experience,
expertise and capability in executing this Agreement.
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Seller has not relied on any information supplied by Buyer regarding the environmental
condition or Regulated Materials at, on, or under the Site in order to make any representation or
warranty in this Agreement accurate or not misleading

ARTICLE S
REPRESENTATIONS AND WARRANTIES OF BUYER

As used in this Article 5, “to Buyer’s knowledge” refers to matters within the actual knowledge of
Buyer. Buyer represents and warrants to Seller on the Effective Date (except as otherwise stated) and
on each date the following representations and warranties are made or are deemed made as follows:

Section 5.1  Corporate Organization; Etc.

Buyer is a corporation duly organized and validly existing under the laws of the State of Oregon.
Buyer has full corporate power and authority to carry on its business as it is now being conducted and
to own the properties and assets it now owns.

Section 5.2 Validity of Contract; No Conflict

@ This Agreement has been duly authorized, executed and delivered by Buyer and is
a legal, binding and valid obligation of Buyer enforceable against Buyer in accordance with its
terms, except as such enforceability may be limited by applicable bankruptcy, insolvency,
reorganization, moratorium or similar laws from time to time in effect that affect creditors’ rights
generally and by legal and equitable limitations on the availability of specific remedies.

(b) The execution, delivery and performance by Buyer of this Agreement, the
consummation of the transactions contemplated hereby, and the compliance with the provisions
hereof by Buyer shall not, with or without the passage of time or the giving of notice or both:

Q) as to execution, delivery and performance, require any consent or approval of
Buyer’s board of directors or any of Buyer’s shareholders which has not been obtained and
each such consent and approval that has been obtained is in full force and effect,

(i) conflict with, constitute a breach or violation of any provision of, or give rise to
any right of termination, cancellation or acceleration under, or loss of any right and/or benefit
under, any material contract or agreement to which Buyer is a party or to which it or its assets
are subject or to any Governmental Approval held by or on behalf of Buyer, the loss of which
would reasonably be expected to result in a Material Adverse Change on Buyer’s performance
under this Agreement;

(iii)  conflict with or violate the certificate of incorporation or bylaws of Buyer;

(iv)  violate any Applicable Law applicable to Buyer.
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Section 5.3  Consents, Approvals and Authorizations

Appendix E sets forth all Buyer Governmental Approvals. Except for Buyer Governmental Approvals
listed in Appendix E, to Buyer’s knowledge, Buyer is not required, and under existing Applicable Law,
will not in the future be required, to obtain any Governmental Approval in connection with the
execution and delivery by Buyer of this Agreement or the performance of its obligations hereunder, the
failure to obtain which would materially impair Buyer’s performance of its obligations hereunder.

Section 5.4  Resources

Buyer has the financial resources, assets, operating capital, credit and other resources and means
necessary to fulfill its obligations under this Agreement on a timely basis.

Section 5.5  No Proceedings

Except as otherwise disclosed by Buyer to Seller prior to the Effective Date, there are no actions, suits,
investigations or proceedings by or before any Governmental Authority or arbitrator pending or, to its
knowledge, threatened against or affecting Buyer which, to Buyer’s knowledge, would result in a
Material Adverse Change.

ARTICLE 6
CREDIT REQUIREMENTS

Section 6.1  Credit Requirements

@ Seller is to utilize the Credit Matrix in the attached Exhibit C to determine the
amount of any credit assurances to be provided. The amount of credit assurances will be based
upon the Credit Rating of Seller or the entity providing credit assurances on behalf of Seller, and
the size of the Project.

(b) The Credit Rating will be the lower of: (x) the most recently published senior,
unsecured long term debt rating (or corporate rating if a debt rating is not available) from Standard
& Poor’s (S&P), or (y) the most recently published senior, unsecured long term debt rating (or
corporate rating if a debt rating is not available) from Moody’s Investor Services. If Option (x)
or (y) is not available, the Credit Rating will be determined by Buyer’s Credit Dept. through an
internal process review and utilizing a proprietary credit scoring model developed in conjunction
with S&P.

(©) If requested by Buyer, Seller shall, within thirty (30) days, provide Buyer with
copies of its most recent annual and quarterly financial statements prepared in accordance with
GAAP.

Section 6.2  Seetion-6-2—Security

@ {a)Security for the credit assurances required in the Credit Matrix shall include, but
not be limited to, a guaranty in a form acceptable to Buyer, a Letter of Credit or Cash Escrow.
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(b) {b)———If this Contract is terminated as a result of Seller’s default, Seller shall
pay Buyer (i) the positive difference, if any, obtained by subtracting the Contract Price from
Buyer’s cost to replace or otherwise have performed, as determined and calculated by Buyer in its
discretion, any Work that Seller was otherwise obligated to provide during the remaining term of
this Contract plus (ii) compensation for additional managerial and administrative services and (iii)
such other costs and damages as Buyer may suffer as a result of Seller’s breach (“Net
Replacement Cost”). Amounts owed by Seller pursuant to this paragraph shall be due within five
(5) Business Days after any invoice from Buyer for the same.

If required by Buyer, Seller shall, within five (5) Business Days after the Effective Date, submit
to Buyer a Letter of Credit in the amount set forth in the Credit Matrix.  The terms of the Letter of
Credit shall meet the requirements of the attached Exhibit F as well as the requirements of this
Contract and be issued by a bank satisfactory to Buyer. The Letter of Credit shall provide for payment
to Buyer of the Letter of Credit face value if Seller defaults under the terms of this Contract. Buyer
shall have the right to call the entire amount of the Letter of Credit if Seller has not renewed the Letter
of Credit by thirty (30) days prior to its expiration date. Seller’s expenses of complying with this Letter
of Credit requirement shall be paid by Seller.

ARTICLE 7
GENERAL OBLIGATIONS OF SELLER

Section 7.1  Seller’s General Obligations

@ Seller’s general obligation hereunder is to provide Buyer with the Project for the
Purchase Price, completed in accordance with the terms of this Agreement.

(b) The finished Work shall be complete in all respects. The intent of this Agreement,
the Appendices, Exhibits and the Scope of Work is for Seller to provide to Buyer an engineered
solution of first class workmanship in each and every respect. All hardware shall be manufactured,
fabricated, assembled, finished and documented with workmanship of the highest quality
throughout, and all of its components shall be new and suitable for the purposes specified. In
addition, the solution shall be engineered, implemented, tested and documented in accordance
with the Prudent Industry Practice and shall be suitable for the purpose specified.

(c) The Work shall be manufactured and executed in the manner set forth in the
Specification or, where not so set forth, to the reasonable satisfaction of Buyer and Buyer’s
Representative and all Work on the Site shall be carried out in accordance with Prudent Industry
Practice and such reasonable directions as Buyer or Buyer’s Representative may give.

(d) Seller shall, in accordance with the terms and conditions of this Agreement,
employ the Contractor and the Subcontractors who in turn shall provide all labor, services,
management, supervision, Materials, tools, facilities, utilities, Governmental Approvals, licenses
and other aspects of the Work necessary for the design, engineering, construction, startup, testing,
commissioning and completion of the Plant including those items specifically required in

Appendix B.
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(e) Seller shall: (i) cause the Contractor and Subcontractors to carry out and complete
the Work in accordance with the requirements, duties and obligations imposed on the Contractor
and Subcontractors pursuant to Prudent Industry Practice and all applicable Site conditions; (ii)
ensure that the Contractor and each and every Subcontractor designs and performs the Work such
as to achieve the objective of a Project which complies with the Applicable Law and the other
requirements of this Agreement and their respective contracts; (iii) have the resources, experience,
qualifications and capabilities as are required to fully perform its obligations under this
Agreement; (iv) keep Buyer informed as to the status of deliveries, and if any such materials or
Equipment are not being properly manufactured or fabricated in accordance with the requirements
of contracts and the requirements pursuant to which they were purchased, or do not otherwise
conform with such requirements, promptly making Buyer aware thereof and taking necessary
corrective action; (v) acquire the Site, the Water Rights, all Governmental Approvals necessary
for the development, construction and operation of the Plant, and the Emission Reduction Credits
in accordance with the Milestones; (vi) cause each of the conditions precedent to the issuance of
the Notice to Proceed set forth in Section 17.1 (“Notice To Proceed”) to occur; and (vii) maintain
at least one office in the State of Utah.

Section 7.2 Physical Obstructions And Conditions (PacifiCorp Sites Only)

If, during the performance of the Work on the Site, Seller encounters unusual or unforeseen (a)
threatened or endangered plant and animal species which are regulated or require special handling
under Environmental Laws, (b) underground conditions or (c) items of archeological or historical
significance, Seller shall notify Buyer as soon as practicable and shall perform its obligations
hereunder, including those obligations affected by such discoveries, in compliance with Applicable
Law.

Section 7.3  The Contractor and Subcontractors

@) In connection with its performance of this Agreement, Seller shall either (i) cause
the Contractor and each Subcontractor to purchase Equipment from the Approved/Preferred
Suppliers set forth in Appendix Q, or (ii) elect to use vendors others than those set forth in
Appendix Q, in which event, Seller shall provide a price adjustment to the Purchase Price. Such
adjustment shall be set forth in Appendix R, and shall be accepted by Buyer in its sole discretion.

(b) Seller shall be fully liable to the Buyer hereunder for all acts and omissions of the
Contractor and each Subcontractor to the same extent as though any such act or omission had been
performed or omitted to be performed by Seller directly. In no case shall Seller’s engagement of
the Contractor or any Subcontractor relieve Seller of any of its obligations or Liabilities hereunder
and, notwithstanding the use of the Contractor or any Subcontractors hereunder, Seller shall
remain fully and primarily liable to the Buyer for the full and complete performance of Seller’s
obligations hereunder.

(©) {e)Buyer shall have no contractual obligation to, and shall not be deemed to be in
privity with, the Contractor or any Subcontractor; provided, however, that in the event Seller’s
obligations hereunder terminate for any reason, Seller shall, at Buyer’s request, take such actions
and execute such documents as may be necessary or desirable to assign any or all of the contracts
set forth on Schedule 4.12 selected by Buyer to Buyer at Seller’s sole cost and expense. Seller
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shall include in all contracts with the Contractor, any Subcontractors and all other vendors, a
consent by such Contractor, Subcontractor(s) and other vendor(s) in advance to such future
assignment(s).

Section 7.4  Compliance With Applicable Law

@ Seller shall comply with all Applicable Law, and shall cause the Contractor and
each Subcontractor to comply with all Applicable Laws applicable to its respective scope of work
on the Project, the noncompliance with which could adversely affect the Work, the Plant, the Site
or Seller’s obligations under this Agreement. Seller shall be responsible for ascertaining the
nature and extent of any Applicable Law, which may affect Seller, the Work, the Plant or the Site
as a result of the performance by Seller of its obligations under this Agreement or, prior to
Substantial Completion, the operation of the Plant. Seller shall ensure that the Work complies
with Applicable Law, Prudent Industry Practice and Governmental Approvals, except to the extent
any non-compliance therewith is by Buyer resulting from Buyer’s gross negligence, willful
misconduct or operation of the Work not in compliance with [insert applicable Equipment
manufacturer] product manual, a copy of which is included in Appendix D.

(b) Subject to the preceding paragraph, Seller shall be responsible for fines and
penalties which may arise (including those that Buyer pays or becomes liable to pay) as a direct
result of Seller’s non-compliance with Applicable Law, or as a result of Buyer’s inability to
operate the Project in compliance with Applicable Law due to the inaccuracy of Seller’s
representations and warranties or the breach by Seller of any of its covenants, other than any fines
and penalties arising from any act or omission of Buyer, or the agents, employees, contractors
(other than the Contractor and each and every Subcontractor), and representatives of Buyer.

Section 7.5  Governmental Approvals

@ Seller shall obtain all Governmental Approvals designated as Seller’s responsibility
in Appendix E and all other Governmental Approvals that are not specifically designated as Buyer
Governmental Approvals in Appendix E and shall cause the Contractor and the Subcontractors to
reasonably support the efforts of Buyer in obtaining all Buyer Governmental Approvals, including
providing such engineering and environmental data and statistical information as may be
reasonably requested by Buyer. Buyer shall be properly included as the permitee, co-permitee or
authorized party with respect to all Governmental Approvals.

Section 7.6 Opportunities for Other Contractors; Labor Relations

@ Seller shall, in accordance with Buyer’s reasonable instructions, afford to other
contractors identified by Buyer all reasonable opportunities for carrying out their work at the Site,
provided that the same shall not materially obstruct or disturb the progress of the Work. Seller
shall also afford access to Buyer’s employees, including employees who will operate and maintain
the Plant, to perform their work at the Site.

(b) Seller shall be responsible for coordinating Buyer’s contractors and employees as it
relates to mobilization and laydown space requirements, interconnection with Site construction
power and temporary storage facilities, water, emergency evacuation requirements, trash/waste
disposal, Site access, temporary office space, safety and security and other Site regulations and
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requirements. Each of Buyer’s contractors shall be responsible for any costs with respect to that
contractor’s work, including mobilization and laydown space requirements, interconnection with
Site construction power and temporary storage facilities, water, emergency evacuation
requirements, trash/waste disposal, Site access, safety and security and other Site regulations and
requirements.

(©) Seller agrees that claims resulting from the concurrent Buyer contractor activities
shall be brought to Buyer’s attention within ten (10) Business Days of their occurrence. Buyer
and Seller agree to informally resolve claims as they occur and otherwise in accordance with
article 32 (*“Claims, Claim Notice and Dispute Resolution”).

Section 7.7 Labor and Employment

@) Seller shall, and shall cause the Contractor to, ensure that all construction contracts
and subcontracts of any tier for the Project be awarded (i) in compliance with Utah State and
Federal and all other Applicable Law and (ii) on a Merit Shop basis. Seller shall, and shall award
construction contracts and subcontracts of any tier for the Work (x) in compliance with the
requirements of U.S. Federal and Utah state laws and regulations and (y) on a Merit Shop basis or
(2) through a project labor agreement. Each Contractor shall, subject always to the requirements of
law or regulation or applicable collective bargaining agreement, and to the fullest extent
commercially reasonable, perform the Work using Utah labor.. Any contract or subcontract shall
be awarded on the basis of the best value to the Project including an evaluation of the
Subcontractors’ ability to work in harmony with others working on the Project including the
Contractor, the existing labor force, Governmental Authorities, and without regard to whether or
not the successful bidder is signatory or non-signatory to agreements with labor organizations.
Seller shall, and shall cause the Contractor and each Subcontractor to, refrain from any
discrimination against any employee on the basis of such employee’s membership in any labor
organization, or his or her lack of such membership. All employees working on the Project shall
be permitted to exercise their right to engage in protected concerted activity, as defined in Section
7 of the National Labor Relations Act, as amended, or to refrain from doing so, without any
discrimination or other adverse consequence. Seller shall, and shall cause the Contractor and each
Subcontractor to, comply with Applicable Law regarding labor relations and employment matters.
Any administrative or civil proceedings filed against a Project Party or any Subcontractor shall be
promptly reported to Buyer. Nothing in this provision shall affect any obligation of a Project
Party or Subcontractor under a lawful collective bargaining agreement applicable to some or all of
such Person’s operations on the Project.

(b) Seller shall be aware of, and familiar with, all collective bargaining agreements,
which do or may pertain to or affect the work under this Agreement or other work at the Site.
Seller shall plan and conduct its operations so that its employees and subcontractors of any tier
will work harmoniously with Buyer employees and other workers employed on the same or
related projects to assure that there will be no delays, work stoppages, excessive labor costs, or
other labor difficulties. Seller shall ensure that Contractor and each and every Subcontractor
comply with all Applicable Law pertaining to such labor.

24Asset-Purchase-and-Sale-Agreement—Page 2



(c) Scarcity and Quality of Labor. Seller shall have no claim for an extension of the
Time for Completion or a claim for loss, damage or additional Costs of any kind in respect of any
alleged or proved unsuitability, scarcity, inefficiency of the labor it may engage or wish to engage.

(d) Equal Employment Opportunity and Other Non-Discrimination Clauses.

Q) Seller shall, at all times, comply with all Applicable Law applicable to
employees, including without limitation those governing wages, hours, desegregation,
employment discrimination, employment of minors, health and safety. Seller shall comply with
equal opportunity laws and regulations to the extent that they are applicable.

(i) Seller shall indemnify, defend and hold harmless Buyer, its Board of Directors,
officers, employees and agents from all losses, costs and damages by reason of any violation
thereof and from any liability, including without limitation fines, penalties and other costs
arising out of Vendor’s failure to so comply.

(i) Seller shall execute and deliver to Buyer a completed Certificate of Compliance
using Buyer’s form of Certificate before starting to perform Work under this Agreement.

(e) Workers Compensation. Seller shall comply with all applicable Applicable Law
regarding workers’ compensation and shall, prior to commencing Work, furnish proof thereof
satisfactory to Buyer.

Section 7.8  Authority for Access for Inspection

Inspection of the Work at the Site and attendance at meetings (whether conducted in-person,
telephonically or through similar medium) relating to the Project which are attended by Seller and
Contractor or Subcontractor and related to status, progress, quality, scope, schedule and safety
coordination shall at all times be afforded by Seller to Buyer, Buyer’s Representative and such other
Persons as shall be designated by Buyer or Buyer’s Representative. Buyer, in its inspection, shall give
due consideration to the needs of Seller to carry out Seller’s obligations and strive not to hinder or
unduly impede Seller while carrying out such inspection. Buyer, in its inspection, may observe the
progress and quality of the Work to determine, in general, if the Work is proceeding in accordance
with the Transaction Documents. Inspections under this Section 7.8 are solely for the benefit of Buyer
and any inspection or failure to inspect and any objection or failure to object by Buyer shall not (i)
relieve Seller, the Contractor, or any Subcontractor of its respective obligations under any Transaction
Document or (ii) be used as evidence that Buyer agreed that Seller, Contractor, or any Subcontractor
had fulfilled any obligations under any Transaction Document or that Buyer had waived any of its
rights under any Transaction Document.

Section 7.9  Seller’s Use of Buyer’s Drawings

Seller may use Buyer’s Drawings only for fulfilling its obligations under this Agreement. Buyer’s
Drawings, specifications and other information submitted by Buyer to Seller shall remain the property
of Buyer. Such materials shall not, without the written consent of Buyer, which consent may be
withheld in Buyer’s sole discretion, be used, copied or communicated to a third party, other than the
Contractor, by Seller unless necessary to fulfill the purposes of this Agreement, and then pursuant to a
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full reservation of rights in Buyer. Buyer makes no representations or warranties as to the accuracy,
completeness or suitability of Buyer’s Drawings and Seller shall not rely on such Buyer’s Drawings.

Section 7.10 Contractor Drawings and Manuals

@ Seller shall at all times keep a copy of the most recent version of the Contractor
Drawings and Manuals at Seller’s office on the Site to be made available for Buyer’s review. In
addition, Seller shall provide and make available to Buyer electronic versions of the Contractor
Drawings and Manuals accessible by Buyer through a file transfer protocol site to be maintained
by Seller.

(b) Seller shall cause to be set forth in the Contractor Drawings and Manuals provided
to Buyer such information as is required to operate and maintain the Work, including to the extent
applicable, recommended operating and maintenance procedures, system descriptions, product
catalogs, drawings, design sheets, specifications, logic diagrams, maintenance and instruction
sections, spare parts lists, any vendor-supplied training documents, and current heat balances.
The Contractor Drawings and Manuals shall be (i) prepared in accordance with the Specification
and when completed, shall be in sufficient detail to accurately represent the Project as constructed.
The Contractor Drawings and Manual shall be maintained and be available, with up-to-date
drawings, specifications and design sheets, for the training as set forth in Section 7.11
(“Training”).

(c) Seller shall prepare initial system descriptions, design basis documents, and
operational guidelines for the Project and deliver such to Buyer for its review at least one (1) year
prior to the Guaranteed Substantial Completion Date.

(d) At least sixty (60) days prior to the Guaranteed Substantial Completion Date, Seller
shall provide Buyer with initial drafts of the final Contractor Drawings and Manuals for review
(the “Draft Manuals”). The Draft Manuals shall contain such information described in Section
7.10(b), other than the drawings which, in accordance with this Section 7.10, are being maintained
S0 as to be up-to-date. Two (2) complete sets of the Draft Manuals shall be provided to Buyer at
least sixty (60) days prior to Substantial Completion and shall be a condition of Substantial
Completion.

(e) Seller shall provide to Buyer both hard and electronic final copies of the Contractor
Drawings and Manuals. Seller shall provide to Buyer five (5) final hard copies of the Contractor
Drawings and Manuals within sixty (60) days after achievement of Substantial Completion. Buyer
shall not be required to deliver the Notice of Final Acceptance until all such Contractor Drawings
and Manuals have been so delivered.

()] Any modifications to the Contractor Drawings and Manuals made necessary as a
consequence of any Final Punch List items or modifications to the Work shall be issued as
addenda to the Contractor Drawings and Manuals within sixty (60) days following completion
thereof.
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Section 7.11 Training

@ Training of Buyer’s personnel (or other employees or agents of Buyer) shall be
given by Seller or the Contractor prior to the Closing Date as required by the Specification, in
accordance with the timetable to be agreed upon with Buyer prior to the Closing Date and shall
include training (including on-site and classroom) in connection with the operation and
maintenance of the Project. Such training shall be provided directly to Buyer’s personnel as
specified by Buyer in Section 10 to Appendix B and shall be conducted by a trainer experienced in
the operation and maintenance of the Project.

(b) As more fully described in Section 10 of Appendix B, starting at least sixty (60)
days prior to the first operation of one of the combustion turbines at the Site of the Project and
continuing until Final Acceptance, Seller shall oversee the development of and provide qualified
and experienced support for Buyer’s execution of a practical and participatory training program at
the Site for an adequate number of employees designated by Buyer, which personnel shall be
experienced in electric generating facility operation appropriate to their respective job
descriptions.

Section 7.12 Safety

@ Seller shall be solely responsible for being aware of and initiating, maintaining and
supervising compliance with all safety laws, regulations, precautions, and programs in connection
with the performance of this Agreement, including without limitation the provisions of Section 9.2
(“Site Security”), Section 9.7 (“Fencing, Protection, Lighting”), and Section 9.11 (“Material
Safety Data”) of this Agreement. Prior to the start and throughout the performance of the Work,
Seller shall assure that each of its employees, together with all employees of its Contractor and
each Subcontractor, are fully informed concerning all safety, health, and security regulations
pertaining to the Work. Seller shall conduct all operations under this Agreement in such a manner as
to avoid the risk of bodily harm to persons or risk of damage to any property.

(b) In the event Seller fails to promptly correct any violation of safety or health
regulations, Buyer may suspend all or any part of the Work. Seller shall not be entitled to any
extension of time or reimbursement for costs caused by any such suspension order. Failure of Buyer
to order discontinuance of any or all of Seller’s operations shall not relieve Seller of its responsibility
for the safety of personnel and property. Seller shall maintain an accurate record of and shall
promptly report to Buyer all cases of property damage in excess of $100 and of death, occupational
diseases, or injury to employees or any other third parties and incident to performance of Work under
this Agreement. Seller shall promptly notify Buyer and provide a copy of any safety citation issued
by any governmental entity. Seller shall perform all Work under this Agreement in strict accordance
with its Buyer-approved Health and Safety Plan.

Section 7.13 Intellectual Property Rights and Computer Program Licenses

@ Seller represents and warrants that it has and upon the Closing will have, (i) all
rights necessary with respect to the Work (and each part thereof) and the ownership or operation
of the Project after it is constructed and to perform Seller’s obligations under this Agreement and

27Asset-Purchase-and-Sale-Agreement—Page 2



(i) that the Work (and each part thereof) does not violate or infringe any patent or copyright.
Seller shall not take any action that would violate or infringe any patent or copyright.

(b) Seller shall, at its sole expense, settle or defend and pay any costs (including
attorney’s fees) and damages awarded in connection with, and shall defend, indemnify and hold
harmless each of Buyer and Buyer’s Representative, and any of its respective officers, directors,
employees, contractors, agents or representatives, from and against, any and all Claims, suits or
proceedings based on a Claim that the Work (or any part thereof) or the ownership or operation of
the Project, infringes or violates any patent or copyright. Buyer shall give Seller notice of any
such Claim promptly after Buyer has actual knowledge thereof, provided that the omission of
Buyer to give such notice shall not relieve Seller of their obligations hereunder except to the
extent that such omission results in a failure of actual notice to Seller and Seller are damaged as a
result of such failure. The provisions of article 26 (“Indemnification”) and article 32 (“Claims,
Claim Notice and Dispute Resolution”) shall also apply to any Claim under this Section 7.13(b).

(© In case the Work (or any part thereof) or the ownership or operation of the Project
is held to infringe or violate any patent or copyright and the use of the Work (or part thereof) or
the operation of the Project is restricted or prohibited as a result thereof, Seller shall, at its sole
cost and expense, at Seller’s option, either procure for Buyer the right to continue using the Work
(or part thereof), replace the same with non-infringing comparable substitute Work, or modify the
Work (or part thereof) so that it becomes non-infringing (provided that such modification does not
adversely affect the Work (or any part thereof)).

(d) Seller shall obtain and transfer to Buyer perpetual, fully-paid licenses to use all
computer programs necessary or useful for the operation of the Plant, together with all warranties
related thereto. Nothing contained in the Computer Program License shall restrict any of Buyer’s
rights under this Agreement.

Section 7.14 Seller’s Representatives

@) Seller shall employ one or more competent representatives, whose name or names
and details of qualifications and previous experience shall have been provided to Buyer and
Buyer’s Representative by Seller, to manage the project and who shall have Seller’s authority in
respect of all matters arising out of or in connection with the Agreement and the Work.

(b) Assigned Project Roster.

Q) Seller shall designate a Project Manager, a Project Engineer, a Lead Mechanical
and Lead Electrical, a Construction/Site Manager, a Safety Manager and a Startup or
Commissioning Manager for the Project, and shall provide to Buyer a list setting forth each
such position prior to beginning the Work. All employees assigned by Seller to perform any of
Seller’s obligations shall be fully qualified to perform the tasks assigned them.

(i) Such representatives, or if more than one shall be employed, then one of each
such representatives, shall be present on the Site during working hours and at all times the
Work is in progress during the times relevant to the representative’s duties are applicable to the
Work, and any orders or instructions which Buyer or Buyer’s Representative may give to the
said representative of Seller shall be deemed to have been given to Seller.
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(iti)  Buyer or Buyer’s Representative shall each have the right, in its sole discretion,
to approve or disapprove Seller’s selections for Project Manager, Project Engineer, Lead
Mechanical and Lead Electrical, Construction/Site Manager, Safety Manager, Startup or
Commissioning Manager and any Subcontractors or independent contractors or consultants
utilized by Seller.

(iv)  In the event Seller intends to remove or change its Project Manager, Project
Engineer, Lead Mechanical and Lead Electrical, Construction/Site Manager, Safety Manager,
or Startup or Commissioning Manager assigned to the project or reassign any such personnel to
another project, Seller shall give Buyer fifteen (15) days advance written notice of Seller’s
intentions. Buyer shall give due diligence and consideration to any request by Seller to replace
such persons and shall respond within fifteen (15) days to any such requests. Seller shall not
replace its Project Manager, Project Engineer, Lead Mechanical and Lead Electrical,
Construction/Site Manager, Safety Manager, or Startup or Commissioning Manager assigned to
the project without the prior written consent of Buyer.

(v) Buyer shall have the right to approve Seller’s senior staff on Site, and may
request the removal of any of Contractor’s personnel

(vi)  Seller shall not remove any of the individuals identified in Section 7.14(b)(i)
from the Work or the Site without the prior written consent of Buyer, and then on ly if a
suitable replacement for such representative has been approved by Buyer prior to the removal
of such representative.

(c) Objection to Seller or Contractor Representatives or Employees. Buyer shall be
entitled by notice to Seller to object to any representative or person employed directly or indirectly
by Seller, Contractor or any Subcontractor in the execution of or otherwise about the Work who,
in the opinion of Buyer, misconducts itself, is incompetent or negligent, and Seller, Contractor or
any Subcontractor, as the case may be, shall remove and exclude such person from the Work.

Section 7.15 Seller’s Personnel/Drugs, Alcohol and Firearms

With regard to the performance of the Work, Seller shall, and shall ensure that Contractor shall, only
employ persons qualified to perform the Work. Seller shall, at all times, enforce strict discipline and
good order among its employees and the employees of the Contractor and any Subcontractor. Seller
shall not permit or allow the introduction or use of any firearms, illegal drugs or intoxicants upon the
Work under this Agreement, or upon any of the grounds occupied, controlled, or used by Seller in the
performance of the Work. Seller shall immediately remove from the Work, whenever requested by
Buyer, any person considered by Buyer to be incompetent, insubordinate, careless, disorderly, in
violation of the above restriction on firearms, illegal drugs or intoxicating liquor, or under the
influence of illegal drugs or intoxicants, and such person shall not again be employed in the
performance of the Work herein without the consent of Buyer.

Section 7.16 Use of Premises and Trespassing

Seller shall confine the storage of materials and construction equipment to locations acceptable to
Buyer and in accordance with Applicable Law. Seller shall, at all times, prohibit its staff, workers and
all other persons employed directly or indirectly by Seller on the Site from poaching or trespassing and
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any such person found so doing shall be removed forthwith from the Work and shall not be re-
employed without the prior Written consent of Buyer.

Section 7.17 Electricity, Water and Pipeline Natural Gas

@ During the construction of the Plant, Seller shall provide for its own use, on-Site
distribution for all utilities, including, the following: drainage, water, sewage and electrical power.
Seller shall pay for electrical power, fuel and raw water used by Seller during the construction of
the Plant. Seller shall make provisions in its temporary construction power load center for loads
and feeds of Buyer, provided that Seller have been supplied with adequate information relative to
such additional uses prior to initial mobilization at the Site; provided, however, distribution of
such additional power feeds, and the cost of usage of such electrical power, shall be borne by
Buyer or contractors engaged by Buyer.

(b) Seller shall provide all required supplies of demineralized water, pipeline natural
gas and other commodities required for the purposes of commissioning and startup activities and
the Performance Tests in accordance with manufacturer’s and/or contractors’ published
specifications for the Plant and Equipment. Notwithstanding the foregoing, Buyer shall reimburse
Seller for the cost of providing pipeline natural gas in an amount not to exceed the equivalent to
two hundred seventy-five (275) hours of full-load CT operation, without duct burners in operation,
based on the design documents for the Project, for purposes of commissioning and startup
activities and the Performance Tests. Seller shall provide to Buyer in writing not less than 180
days prior to first firing of the Gas Turbines, the design consumption rate to be used in calculating
Buyer’s reimbursement obligations under this paragraph. Seller shall be responsible for all
pipeline imbalance and other charges that may be assessed by any party in connection with the
supply of natural gas and/or electric service to the Plant in connection with commissioning and
startup activities and Performance Testing. Seller shall be responsible for the initial filling of all
chemicals, lubricants, and any other consumables necessary for the startup activities and
Performance Tests.

Section 7.18 Temporary Facilities

Seller shall make provisions, at its cost, for all temporary facilities necessary for the construction of the
Project and the installation of the Equipment, including arrangements for the supply of telephone,
office equipment, sanitary toilet facilities, compressed air and other services for the Work and shall
provide and maintain all pipes, cables and services required for its operation. Seller shall provide and
maintain on the Site office accommodations for itself and an office for Buyer and Buyer’s
Representative. Seller shall also install and maintain, at its own cost and expense, a system of lighting
to provide a reasonable degree of illumination over the area of its Work during performance of the
Work. Seller shall remove any of such temporary installations pursuant to Section 20.7 (“Removal of
Equipment”).

Section 7.19 Decisions and Instruction of Buyer’s Representative

@) Seller shall proceed with the decisions and instructions given by Buyer’s
Representative in accordance with this Agreement. Such decisions or instructions may be given
orally, but shall be effective only when confirmed in writing unless and only to the extent that
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such instructions are necessary to remedy an emergency situation that would make the provision
of written instructions impractical.

(b) If Seller disputes or questions any decision or instruction by Buyer’s
Representative, Seller shall give notice to Buyer within five (5) days after receipt thereof, giving
reasons therefor. Buyer shall within a further period of five (5) days by notice to Seller with
reasons, confirm, reverse or vary such decision or instruction. If Seller disagrees with Buyer’s
response, or if Buyer fails to reply to Seller’s notice within the stipulated days, the matter shall be
resolved in accordance with article 32 (“Claims, Claim Notice and Dispute Resolution”).
Notwithstanding the foregoing, to the extent that an instruction by Buyer’s Representative is
necessary to remedy an emergency situation and Seller disputes the action requested in such
instruction, then Seller shall nonetheless comply with Buyer’s instruction and the dispute shall be
resolved as provided in article 32 (*Claims, Claim Notice and Dispute Resolution™).

Section 7.20 Cooperation Between the Parties

The Parties are expected to be called upon to make decisions regarding matters not reasonably
anticipated in order to meet their respective obligations under this Agreement. In making such
decisions, the Parties shall cooperate with the intent to improve the performance of the Work and
reduce the likely operating and maintenance impacts. The vehicle for reaching agreement and causing
a change to occur in the Work and/or the schedule for performance and/or the Guaranteed Substantial
Completion Date and/or additional substantiated costs as a result of errors and omissions in
information supplied by Buyer shall be by Change Order in accordance with article 13 (“Change
Orders”). Additionally, if errors or omissions in information provided by Seller affect Buyer’s or its
other contractors’ work during construction of the Plant, Buyer shall be entitled to make a Claim
against Seller for Buyer’s costs as the result of errors or omissions. [Notwithstanding the foregoing,
the Parties at all times shall abide by and be subject to the terms of the Construction Coordination
Agreement]. [Final sentence applicable only to PacifiCorp Sites]

Section 7.21 Spare Parts Inventory

@ Seller shall provide and include in the Purchase Price all spares and consumables
necessary for the complete performance of the Work through Final Acceptance and through the
Closing. Such spares and consumables shall be located at Site and immediately available to ensure
all works, testing and reliability testing continues unimpeded by such unavailability of onsite
spares and consumables.

(b) Seller shall prepare a proposed list of spare parts for the Work to be available one
hundred eighty (180) days prior to the Guaranteed Substantial Completion Date. Seller shall
submit the proposed inventory of spare parts to Buyer in a timely fashion so as to permit thirty
(30) days for Buyer to review the list and for Buyer, in Buyer’s sole discretion, to procure such
spare parts or, at Buyer’s option pursuant to a Change Order, to direct Seller to procure such spare
parts and have such spare parts delivered to the Site or cause such spare parts to be procured and
delivered to the Site, to the extent practical, prior to the Guaranteed Substantial Completion Date.
The proposed inventory of spare parts shall describe each component in detail, identify the
manufacturer and supplier thereof and set forth the cost and lead time of such item. Upon the
request of Buyer, Seller shall meet with Buyer and its designees to discuss the proposed inventory
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of spare parts. If available, Buyer shall allow Seller to use any spare parts owned by Buyer, but in
no event shall Buyer be liable or shall Seller be entitled to a Change Order in the event that the
absence of any particular spare part or parts impacts completion of the Work.

(©) In the event Seller uses Buyer’s spare parts, such spare parts shall be expeditiously
replaced by Seller at its sole cost and expense.

(d) Buyer does not warrant the condition, quality, suitability, absence of defects,
fitness for any purpose or aspect of any Buyer-supplied spare part and if a Seller uses any Buyer-
supplied spare part, it does so at its own risk.

Section 7.22 Maintenance of Buyer Lien

Seller shall take or cause to be taken all actions reasonably required by or deemed desirable by Buyer,
in its sole discretion, to maintain and preserve the Lien of the Security Documents and the priority
thereof. Seller shall from time to time execute or cause to be executed, or authorize Buyer to prepare
and file, any and all further Security Documents and register and record such documents and
instruments in such offices reasonably requested by Buyer for such purposes. Seller shall take all
action reasonably required by Buyer to cause each Additional Project Document to be or become
subject to the Lien of the Security Documents (whether by amendment to the Security Documents or
otherwise) and shall deliver or cause to be delivered to Buyer such legal opinions, certificates or other
documents, including consent agreements that are substantially similar to the Consents, with respect to
such Additional Project Documents as Buyer may reasonably request.

Section 7.23 Further Assurances

Seller shall take all such further actions and execute all such further documents and instruments as
Buyer may at any time reasonably determine to be necessary to further carry out and consummate the
transactions contemplated by the Transaction Documents or to perfect or protect the Lien of Buyer on
the Collateral under the Security Documents.

Section 7.24 Indebtedness

Until the Closing shall have occurred, Seller shall not create, incur, assume, suffer to exist or otherwise
become or remain directly or indirectly liable with respect to any Indebtedness other than Indebtedness
incurred in the ordinary course of business that does not result in a Material Adverse Change.

Section 7.25 Other Liens

@) &Until the Closing shall have occurred, Seller shall not create, incur, assume or
suffer to exist, directly or indirectly, any Lien on any of its property now owned or hereafter
acquired in connection with the Project, other than the following:

() Liens granted to Buyer pursuant to the Security Documents;

(i) Easements or other encumbrances on Real Property affecting the Project
required to be granted (x) pursuant to Applicable Law or (y) by order of a Governmental
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Authority; provided, however, that such easements or other encumbrances on Real Property
could not reasonably be expected to have a Material Adverse Change;

(iii)  Liens set forth on Schedule 7.25(c);

(iv)  Mechanics Liens relating to the Work supplied and performed by the Contractor
or by any Subcontractor that have not yet been paid in the ordinary course of business; and

(v) Liens filed with respect amounts payable to the Contractor or any Subcontractor
that are being disputed in good faith, provided that Seller have posted a bond against such
Liens with a bonding company or other surety reasonably acceptable to Buyer.

(b) {b)———Seller shall, and shall cause Contractor, all Subcontractors, and all
Suppliers to deliver Lien Releases in the form attached as Exhibit J, Exhibit K, and Exhibit L,
respectively, for all Liens that arise with respect to the Project.

Section 7.26 Restriction on Fundamental Changes

@) Until the Closing shall have occurred, Seller shall not, without Buyer’s prior
written consent, enter into any merger or consolidation, or liquidate, wind-up or dissolve (or suffer
any liquidation or dissolution), discontinue its business.

(b) Until the Closing shall have occurred, and except in the ordinary course of business
(such as the replacement of substitution of items from customary wear and tear), Seller shall not
convey, sell, lease, assign, transfer or otherwise dispose of any of Seller’s assets, except in
connection with the Closing, if such sale, lease, assignment, transfer or other disposition would ,
singly or in the aggregate, result in a Material Adverse Change.

Section 7.27 Contingent Obligations

Until the Closing shall have occurred, Seller shall not create or become or be liable with respect to any
Contingent Obligation if, the occurrence of the contingency associated with such Contingent
Obligation would result in a Material Adverse Change, other than (a) indemnities of Seller in favor of
Buyer pursuant to this Agreement, (b) under the Primary Construction Contracts, (c) indemnities
arising in the ordinary course of business under contracts with Subcontractors or (d) any Contingent
Obligation to a Governmental Authority arising in connection with Seller’s seeking to obtain a
Governmental Approval, but only to the extent consented to by Buyer, such consent not to be
unreasonably withheld.

Section 7.28 Amendment of Project Documents; Additional Project Documents

Until the Closing shall have occurred, Seller shall not:

@ without the prior written consent of Buyer (i) assign or permit any Person to assign
any of its rights or obligations to or under any Project Document, (ii) terminate any Project
Document, or (iii) make any amendment or other modification to any Project Document that
would (A) result in a breach of this Agreement or the inaccuracy of any representation or warranty
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in this Agreement, (B) increase the Purchase Price, (C) extend the Guaranteed Substantial
Completion Date, or (D) have a Material Adverse Change;

(b) to the extent not covered by Section 7.28(a), amend, modify, grant any consent or
approval with respect to any obligation under, waive timely performance or observance by any
Person (other than Buyer) of any obligation under, exercise any options or remedies or issue any
change order, notice or make any elections under any Project Document without providing notice
thereof and copies of all material documentation related thereto, to Buyer;

(©) compromise or settle any claim against any Project Party if to do so would have a
Material Adverse Change; or

(d) enter into any Additional Project Document that would have a Material Adverse
Change. Seller shall deliver copies of all Additional Project Documents to Buyer within three (3)
Business Days of the execution thereof,

Section 7.29 Environmental Matters

Until the Closing shall have occurred, Seller shall not permit (a) any underground storage tanks (other
than for water or sewage) to be located on any property owned or leased by Seller, (b) any asbestos to
be contained in or form part of any building, building component, structure or office space owned or
leased by Seller and (c) any polychlorinated biphenyls to be used or stored at any property owned or
leased by Seller.

Section 7.30 Records and Accounts

Seller shall maintain all records and accounts in accordance with GAAP consistently applied and in
Dollars in order to support any and all invoices, claims and disputes under this Agreement. Seller shall
permit Buyer, upon reasonable prior notice and during business hours, to audit Seller’s records and
accounts to verify invoice amounts and to confirm any increases or decreases to the Purchase Price and
any Change Orders.

Section 7.31 Condemnation, Eminent Domain, Casualty Events

@) In the event that any Governmental Authority or any Person, acting under any
Governmental Authority, other than Buyer, takes any action to condemn, seize or appropriate all
or any substantial part of the Project (each a “Condemnation Proceeding”), Seller shall promptly
notify Buyer of the Condemnation Proceeding and promptly update Buyer on significant events in
connection with the Condemnation Proceeding, including with respect to settlement offers, and
provide other information reasonably requested by Buyer as often as may be reasonably requested
by Buyer. Any monetary offer to settle a Condemnation Proceeding or compensate Seller with
respect thereto shall at all times be subject to Buyer’s sole and absolute discretion to accept or
reject such offer, and in the event that Buyer directs Seller to accept such offer, and provided that
no Seller Default, shall have occurred and be continuing, the proceeds thereof shall be applied first
as a credit against any cancellation payment that may apply pursuant to Appendix I, and the
remainder of such proceeds shall be paid to Buyer.
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(b) In the event that any casualty event (other than a Force Majeure) shall occur which
causes a suspension of all or a substantial portion of the Work for a period greater than (i) forty-
five (45) days after the receipt of insurance proceeds in an amount required to successfully restore
or repair the Project without having to increase the Purchase Price or (ii) ninety (90) days after the
occurrence of such casualty event, then, provided that no Seller Default shall have occurred and be
continuing, the proceeds of any insurance policies in respect of such casualty event shall be
applied first as a credit against any cancellation payment that may apply pursuant to Appendix |
and the remainder of such proceeds shall be paid to Buyer.

Section 7.32 Seller’s Organizational Documents

Within thirty (30) days following the Effective Date, Seller shall deliver to Buyer or its representatives
true and complete copies of their [APPLICABLE ORGANIZATIONAL DOCUMENTS] (the “Seller’s
Organizational Documents™), as amended through (and including) such date.

Section 7.33 Construction Coordination Agreement [PacifiCorp Sites Only]

Seller shall conduct all development, construction, commissioning and testing activities in accordance
with the provisions of the Construction Coordination Agreement and in a manner that shall not
interfere with the operation of Unit 1.

Section 7.34 Import Permits, Licenses and Duties

Seller shall obtain all import permits or licenses required for any part of the Plant, Equipment or Work
within the time stated in the Project Schedule or, if not so stated, in reasonable time having regard to
the time for delivery of the Plant, the Equipment and the Time for Completion. Seller shall pay all
customs and import duties arising upon the importation of Plant into the applicable port of entry. All
such payments shall be deemed to be included in the Purchase Price.

Section 7.35 Compliance with Planning Permissions, Consents

Seller shall comply fully in respect of design and work at Site and all other obligations under the
Agreement, with the terms, conditions and requirements of all consents, licenses and planning
permissions obtained by Buyer or Seller in accordance with Section 8.2 (“Planning Permissions,
Consents”).

Section 7.36 Permits

Seller shall, and cause the Contractor and any Subcontractor to, at its sole cost and expense, secure and
maintain all applicable construction and construction related permits which are required by Applicable
Law (each a “Permit”) in order to undertake and perform the Work.

Section 7.37 Lay Out

@ Seller shall be, and shall ensure that the Contractor and any Subcontractor is,
responsible for the true and accurate laying out of the Work by reference to original points, lines
and levels of reference given by Buyer’s Representative and provide all necessary instruments,
appliances and labor therefor.
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(b) If, at any time during the execution of the Work, any error appears in the positions,
levels, dimensions or alignment of the Work, Seller shall rectify the error.

(©) Seller shall bear the Cost of rectifying any error caused or permitted, directly or
indirectly, by Seller.

(d) Seller shall identify and protect bench marks, sight rails, pegs and other
monuments or reference points used in laying out the Work.

ARTICLE 8
GENERAL OBLIGATIONS OF BUYER

Section 8.1  Buyer’s General Obligations

@ Buyer’s general obligation hereunder is to purchase the Project, upon performance
of Seller’s obligations as provided in this Agreement.

(b) Additionally, Buyer shall:

Q) keep Seller informed as to the status of any governmental or regulatory or other
activities undertaken by Buyer that relates to the Plant and that is likely to materially adversely
affect Seller’s ability to perform the Work;

(i)  comply with all Applicable Law, the noncompliance with which are likely to
materially adversely affect the Work, the Plant, the Site or Seller’s or Buyer’s obligations under
this Agreement; and

(itlf)  maintain its records and accounts in accordance with GAAP consistently applied
in order to support any and all invoices, claims and disputes under this Agreement.

Section 8.2  Planning Permissions, Consents (PacifiCorp Sites Only)

@ Buyer shall, before the time specified in the schedule for delivery of any
Equipment or Plant to the Site, obtain the Planning Consents set forth in Exhibit G. In the event
Seller considers that a consent not contained in Exhibit G must be obtained for the execution of
the Work and/or operation of the Site and which, as a result of the application of Applicable Law,
can only be obtained by Buyer, Seller shall immediately inform Buyer. If Buyer determines, in its
sole discretion, that any additional consent is required, Buyer shall use commercially reasonable
efforts to obtain such consent.

(b) Except as expressly provided or set out in this Section 8.2 or otherwise agreed in
writing, Buyer shall have no obligation to obtain any further planning or similar consents which
are or may be necessary for the performance of the Work. The obtaining of any and/or all other
necessary consents, permits, planning permission from local or other authorities or adjacent
landowners shall be the responsibility of Seller who shall ensure that the same are promptly
obtained considering the schedule and the time for delivery of the Equipment, the Plant and the
Time for Completion.
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(c) Each Party agrees to provide reasonable assistance to the other where such
assistance is necessary for any consent, license or permission to be obtained. Seller shall
ascertain, comply with, and ensure that the Work complies with, all Applicable Law, and all
consents, licenses and permissions relating thereto.

Section 8.3  Operations and Maintenance Staff

Buyer shall provide to Seller reasonable and necessary support during the commissioning and startup
of the Plant as set out in this paragraph. Seller shall supply a schedule of requested support not less
than sixty (60) days prior to commencing startup and commissioning activities. Buyer shall provide
operations and maintenance staff personnel to participate in the commissioning activities and
Performance Tests during normal working hours or other times as may reasonably be requested by
Seller with advance notice as follows: Buyer shall provide operation and maintenance personnel as
may be reasonably required by Seller to carry out the Performance Tests for purposes of
commissioning, Performance Tests, training and system turnover, not to exceed 10 FTE (full-time
equivalent) personnel for a period not to exceed 180 consecutive days. Buyer’s operation and
maintenance personnel shall work under the direction of Seller to perform their work in connection
with the startup and commissioning activities. Subject to the following sentence, Buyer’s personnel
shall have acceptable minimum skill levels to operate the equipment. This participation shall be
considered on the job training for Buyer’s personnel.

Section 8.4  Certificate of Convenience and Necessity

Prior to the issuance of the Notice to Proceed, Buyer shall open a docket before the PSCU with respect
to the CCN. Promptly after obtaining the CCN, Buyer shall provide notice thereof to Seller. Seller
agrees to take commercially reasonable and prudent steps to represent themselves in the PSCU’s
regulatory proceedings in support of the CCN, including causing the Contractor and each
Subcontractor to provide cooperation and assistance to Buyer in connection therewith. Such regulatory
participation by Seller shall be at Seller’s sole cost and expense.

Section 8.5 Buyer’s Representative

@) Buyer’s Power to Delegate. Buyer may at any time and from time to time delegate
to its representative (the “Buyer’s Representative”) any of its duties and obligations (other than its
payment obligations) under the Agreement. Except as explicitly provided herein, any written
decision, instruction or order given by Buyer’s Representative to Seller in accordance with such
delegation shall have the same effect as though it had been given by Buyer.

(b) Duties of Buyer’s Representative. Buyer’s Representative shall carry out such
duties in issuing certificates, decisions, instructions and orders as are specified in the Agreement
but except as expressly provided in the conditions neither the performance of or the failure to
perform such duties whether properly or at all by Buyer’s Representative, nor the fact that a
representative has been appointed by Buyer shall in any way relieve Seller of any responsibility or
liability for any of its obligations under the Agreement. No approval of, or consent to or failure to
approve or disapprove of any matter by Buyer or Buyer’s Representative shall relieve Seller of
any liability or any of its obligations under the Agreement.
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Section 8.6  Standard of Conduct

Unless explicitly stated otherwise in this Agreement, whenever the Parties or their representatives are
required to exercise discretion by: (@) giving a decision or consent, (b) expressing satisfaction or
approval, (c) determining value, or (d) otherwise taking action which may affect their respective rights
and obligations hereunder, the exercise of such discretion shall be made in a reasonable manner and in
good faith consistent with this Agreement so as to reasonably minimize any disruption to the other
Party, and having regard to all the circumstances reasonably applicable thereto.

ARTICLE 9
WORKING ARRANGEMENTS

Section 9.1  Site Regulations

Seller, while performing Work at the Site, shall make itself aware of and adhere to Buyer’s Site
regulations, if any, including without limitation environmental protection, loss control, dust control,
safety, and security, as well as any plant Site special conditions.

Section 9.2  Site Security

@ Site security shall be under the direct control of Buyer and shall be in accordance
with Buyer’s established procedures, which include the requirements stated in this Section. Seller
and its personnel and its Subcontractor’s personnel of any tier shall strictly adhere to all Site
security provisions. Buyer will furnish within fenced-in areas of the Site a guard force to control
access to and from the Site.

(b) All personnel working at the Site and all repeat visitors may be provided and where
provided, shall be required to keep in their possession at all times, while on the premises, an
identification tag (“ID Tag”) provided by Buyer. Visitor’s ID Tags will be available, but persons
with such ID Tags may be required to be escorted by a designated representative of Buyer.

(c) Seller shall be assigned a personnel gate through which its employees must enter
and depart. ID Tags issued to Seller’s employees may, at Buyer’s option, be utilized as “brass”,
and Seller shall be responsible for the control of ID Tags issued to its employees, subcontractors,
suppliers and visitors.

(d) Notwithstanding Buyer’s provision of guard service, Seller shall be fully
responsible for all Equipment, as well as Buyer-furnished material and Equipment in the care,
custody and control of Seller.

(e) Buyer shall designate parking areas for all persons outside the fenced-in area of the
Site. Certain individuals, authorized specifically by Buyer, may drive vehicles onto the Site and
may enter and leave through the main gate at times designated by Buyer. Access to the Site
between the hours of 3:30 P.M. local time and 7:00 A.M. of the normal work week and all hours
on weekends shall be subject to the consent of Buyer. Seller shall follow the procedure designated
by Buyer in obtaining consent for access to the Site at other than normal working hours.
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()] Seller shall maintain and submit to Buyer an up-to-date inventory of Equipment
and tools brought onto the Site.

(9) A representative of Buyer shall have the unqualified right to demand identification
of and/or search all persons and all vehicles entering or leaving the Site. Materials leaving the
Site must have an appropriate material pass issued by Buyer. Seller shall make, and cause its
Subcontractors to make, advanced arrangements for tool inventory when leaving the Site upon
completion of the Project. The inventory shall be coordinated with Buyer and can be conducted
on weekdays between 9:00 A.M. to 2:00 P.M.

(h) Buyer shall inform Seller of all restricted areas of the Site. Before entering any
such restricted area, Seller shall obtain prior consent from Buyer Representative. Any individual
found in restricted areas without Buyer consent shall be subject to removal from the Site.

Section 9.3  Preservation of Public and Private Access

Seller shall not damage, close, or obstruct any highway, road, or other public or private easement,
except to the extent allowed by Permits. If such facilities are closed, obstructed, damaged, or made
unsafe by Seller, Seller shall, at its sole cost and expense, make such repair as necessary and shall also
provide such temporary guards, lights, and other signals as necessary or required for safety or as
reasonably requested by Buyer.

Section 9.4  Night, Weekend or Holiday Work

In the event Seller determines it necessary to undertake the Work at night, on weekends, or on
holidays, and such Work is on the Site, Seller shall provide Buyer’s Representative forty-eight (48)
hours notice, unless the Work is necessary for the protection of life or property or for the safety of the
Work, in which case Seller shall immediately advise Buyer’s Representative. Such Work shall be
performed in accordance with all Applicable Law, Permits, consents and licenses, and without
inconvenience to third parties. Seller explicitly agrees and acknowledges that full consideration and
payment for the satisfactory completion of the Work includes all necessary labor hours inclusive of
Work during night, weekends and holidays and explicitly agrees and acknowledges that Seller shall not
file Change Orders because of the need to attract labor to perform Work at night, weekends or on
holidays.

Section 9.5 Avoidance of Noise and Disturbance

All Work at the Site (including night, weekend or Holiday Work subject to the requirements of Section
9.4 (“Night, Weekend or Holiday Work™)) shall be carried out in such a way as to minimize noise and
disturbance and Seller shall indemnify and keep indemnified Buyer against any costs, losses or
expenses, including without limitation, liability for damages arising out of or in connection with noise
or other disturbance, falling outside of the limits specified in the Applicable Law and created by Seller
in performing the Work.

Section 9.6  Opening Up of Work

@ No major material part of the Work shall be covered up or put out of view without
the prior written consent of Buyer’s Representative. Seller shall timely inform Buyer’s
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Representative and shall afford full opportunity for Buyer’s Representative to inspect any part of
such Work which is about to be covered up or put out of view and to examine foundations before
any part of the Work is placed thereon.

(b) Seller shall uncover any part of such Work or make openings in or through the
same as Buyer’s Representative may from time to time direct and shall reinstate and Repair such
part. The cost of such uncovering, repair or reinstatement shall be borne by Seller unless (i) the
requirements of Section 13.2(c), if applicable, have been fulfilled with respect to such part, (ii)
such part is found to have been executed in accordance with the Agreement, and (iii) it was not
reasonable to have requested the opening up given the existence of Defects of a similar nature in
other parts of the Work, in which event the cost of such uncovering, repair, or reinstatement shall
be borne by Buyer.

(© Notwithstanding any other provision of this Section, if Defects are uncovered,
Buyer shall be entitled to either accept the defective Work or to accept them only partially
remedied and, provided that Seller has had a reasonable opportunity to remedy the Defects (except
where such work has been deliberately concealed by Seller) the Purchase Price shall be reduced
by an amount mutually agreed by Buyer and Seller, and in the absence of such agreement, an
amount as is determined pursuant to the provisions of article 32 (“Claims, Claim Notice and
Dispute Resolution™).

Section 9.7  Fencing, Protection, Lighting

Seller shall provide adequate safety barriers, signs, lanterns, and other warning devices and service to
properly protect any person having access to or near the Site. Seller shall be solely responsible for any
act of trespass or any damage to adjacent property resulting from or in connection with its operations
under this Agreement.

Section 9.8 Site Services

Seller shall be responsible for obtaining any and all electricity, water, fuel, air and other services as
Seller may require for the purposes of the Work, and Seller shall be responsible for the cost thereof .

Section 9.9 Cleanup

Seller shall keep the Work area, including storage areas used by it, free from accumulation of waste
materials or garbage arising out of the Work, and shall, prior to completion of the Work, remove and
properly dispose of any such waste materials or garbage from and about the Work area as well as
remove all tools, equipment and materials not property of Buyer. Upon completion of the Work, Seller
shall leave the Work area in a condition reasonably satisfactory to Buyer. In the event of Seller’s
failure within a reasonable time to comply with any of the foregoing, Buyer may, after written notice
to Contractor of such failure, perform the cleanup and removal at the sole cost and expense of Seller.

Section 9.10 Contamination

Seller shall, at all times, be responsible for keeping the Site free from any Contamination brought to or
generated at the Site by Seller, the Contractor or any Subcontractor. Prior to the Closing, Seller shall
manage any Contamination, whether brought on to the Site or pre-existing, according to Applicable
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Law and within the requirements of Buyer’s policies and programs for management and disposal of
Contamination. Seller shall not be responsible for the remediation or disposal of any pre-existing
Contamination. Prior to the disposal or disposition of any Contamination, Seller shall obtain the
written approval of Buyer for such disposal or disposition.

Section 9.11 Material Safety Data

Seller shall be familiar with and abide by all provisions of the OSHA Hazard Communication
Standard. Seller shall pay special attention to the following provisions from the “Seller Employees”
section of the PacifiCorp Hazard Communication Program:

@ Seller shall require that suppliers furnish appropriate Material Safety Data Sheets
(collectively, “MSDS”) and appropriate labels of all purchased chemicals.

(b) For materials that a Contractor plans to bring onto the Site, MSDS for those
materials must first be presented to Buyer for review by Buyer’s Plant Safety Coordinator.
Contractors coming onto the Site will provide to Buyer an MSDS for the materials to be used.
Materials will be contained so as to meet any State or Federal Regulations.

(c) Seller and its employees shall review the MSDS of the appropriate hazardous
chemicals, and follow the requirements of the OSHA Hazard Communication Standard.

(d) Seller is responsible for all applicable training and adherence to the program by its
employees, Subcontractors, and Subcontractor’s employees, subcontractors and agents.

(e) Any employee of Seller working in an area where hazardous chemicals are or may
be present shall be notified in writing by Seller of the chemicals present and provided with
appropriate MSDS. It will be the responsibility of Buyer to inform Seller of the hazardous
chemicals at the Site to which its employees may be exposed.

Section 9.12 Historical Artifacts (PacifiCorp Sites Only)

In the event that any relics, items or structures with archaeological, geographical or historical value or
any Articles (including but not limited to fossils, coins, Articles of value or antiquity and any Native
American relics) are discovered by Seller or any of its subcontractors of any tier or any of their
representatives or employees, Seller shall leave said items undisturbed and shall immediately notify
Buyer and await its direction before proceeding with any work in the vicinity. All such historical
artifacts shall be deemed to be the absolute property of Buyer and under no circumstances shall Seller
take possession of any item discovered.

ARTICLE 10
PROJECT SCHEDULE

Section 10.1 Project Schedule

Attached hereto as Exhibit C is a preliminary general project timetable setting forth the major tasks
that must be completed by Seller (each a “Milestone”) and completion dates for such tasks (“Milestone
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Completion Dates™) as provided by Seller in accordance with the Specification. One such Milestone is
the final approval by both parties of a more detailed project timetable (the “Project Schedule™) setting
forth in more detail Milestones and Milestone Completion Dates, including all design, development
and other Milestones to be achieved. In the event that the Notice to Proceed is delayed, within thirty
(30) days from the date of the Notice to Proceed, Seller shall submit to Buyer’s Representative an
updated version of the Project Schedule for the approval of Buyer’s Representative.

Section 10.2 Form of Project Schedule

The Project Schedule shall be in a form acceptable to Buyer. Such Project Schedule shall specify any
tasks, obligations, or responsibilities (each a “Buyer Obligation™) which Buyer must perform or fulfill
in order for Seller to achieve the Milestone Completion Dates for each Milestone, and the date by
which Buyer is to fulfill each and every Buyer Obligation.

Section 10.3 Rejection of the Project Schedule

@) Buyer’s Representative shall have the right to reasonably reject, vary, amend,
substitute or otherwise change the Project Schedule prior to approval thereof. Any such variation,
amendment, substitution, or other change (other than a rejection) shall be considered a Buyer-
Initiated Change under Section 13.1 (“Changes”).

(b) If, under Section 10.3(a), Buyer’s Representative rejects any Project Schedule
submitted by Seller, Seller shall, within seven (7) days of such rejection, submit four (4) copies of
the final form of a revised Project Schedule for approval by Buyer’s Representative and of the
Project Schedule.

Section 10.4 Alterations to Project Schedule

Seller shall not, without the prior written consent of Buyer’s Representative, make any material
alteration to the Project Schedule.

Section 10.5 Revision of Project Schedule

If Buyer or Buyer’s Representative determines, each in its sole discretion, that progress of the Work
does not or is unlikely to match the Project Schedule, or otherwise to enable the Work to be completed
by the Time for Completion, Buyer’s Representative may order Seller to revise the Project Schedule.
Seller shall thereafter revise the Project Schedule to show the modifications necessary to ensure
completion of the Work within the Time for Completion. Seller shall notify Buyer’s Representative as
soon as possible of any circumstances of which Seller is or becomes aware which might result in
progress not matching the Project Schedule.

Section 10.6 Seller’s Responsibility to Comply with Milestone Completion Dates

Seller shall undertake sole and complete responsibility to complete and to commit sufficient manpower
and resources to insure the completion of each Milestone by the appropriate Milestone Completion
Date.
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Section 10.7 Rate of Progress

@ Buyer’s Representative shall notify Seller if Buyer’s Representative decides that
the rate of progress of the Work is, in its opinion, too slow to meet the Time for Completion due
to a circumstance for which Seller is or is not entitled to an extension of the Time for Completion
under the provisions of this Agreement.

(b) Following receipt of such a notice Seller shall at its own cost take such steps as
may be necessary and as Buyer’s Representative may approve to remedy or mitigate the likely
delay, including revision of the Project Schedule. Seller shall not be entitled to any additional
payment or additional Cost or any increase in the Purchase Price for taking such steps.

Section 10.8 Progress Reports

@) Seller shall submit to Buyer’s Representative on the third (3') working day of each
month or such other date as is agreed upon between Seller and Buyer, a progress report (“Progress
Report™) in compliance with the requirements set forth in the Specification. Seller shall submit
two (2) copies of each Progress Report to Buyer’s Representative.

(b) The written progress reports submitted by Seller shall specify in detail:

() any problem or circumstance (each a “Project Problem”) encountered by Seller
or Contractor during the preceding month (including without limitation the failure of Buyer to
perform any Buyer Obligations under the Agreement or the inadequacy of any such
performance by Buyer) which might (A) prevent Seller from completing any Milestone by its
Milestone Completion Date or (B) cause Seller to incur additional expenses in completing any
Milestones;

(i) the estimated length of any delay and the estimated amount of any additional
expenses, if any, which may be chargeable to Buyer hereunder, as a result of any Project
Problem identified pursuant to the Agreement, and

(i) to the best of Seller’s knowledge, after due inquiry and analysis, the cause of
any Project Problem specified pursuant to the Agreement and the specific steps taken or
proposed to be taken by Seller to correct such problem.

(©) In the event that Seller fails to specify in writing any Project Problem (an
“Unidentified Project Problem™) with respect to a given monthly period in the appropriate report
and in such manner and at such time as specified pursuant to the Agreement as a Project Problem,
Seller shall not be entitled to rely on any such Unidentified Project Problem as a purported
justification for either (i) claiming that it is entitled to receive any additional amounts pursuant to
the Agreement (including without limitation, damages arising out of any alleged failure by Buyer
to perform any of Buyer Obligations) or (ii) failing to complete any Milestone by the specified
Milestone Completion Date.

(d) The submission by Seller of any Progress Report shall not alter, amend or modify
Seller’s or Buyer’s rights or obligations pursuant to this Agreement, including the Purchase Price.
In the event and to the extent any Milestone is not completed by the specified Milestone
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Completion Date as a direct and unavoidable result of Buyer’s failure (other than as a result of
Seller’s failure to perform any of its obligations on a timely basis) to fulfill any Buyer Obligation
by its respective completion date, then the Milestone Completion Date for such Milestone shall be
extended by one (1) day for each day in which completion of any such Buyer Obligation is
delayed beyond its respective completion date and all extra costs actually incurred by Seller by
reason of such delay shall be paid by Buyer, unless the delay in completing any Buyer obligation
results from Seller’s failure to perform any of its obligations on a timely basis.

Section 10.9 Progress Meetings

Progress meetings will be held as deemed necessary by Buyer, but normally shall not be less than once
a week. Such meetings shall be at Buyer Site unless Buyer requests to change the location of such
meetings. Progress meetings will be utilized to review the Work schedule and discuss any delays,
unusual conditions or critical items, which have affected or could affect the progress of the Work.

ARTICLE 11
DELIVERY, SHIPPING, AND HANDLING OF PLANT AND EQUIPMENT

Section 11.1 Delivery Responsibility.

Seller shall be responsible for the safe delivery of all Plant and Seller’s Equipment to the Site. Seller
shall abide by the requirements of Appendix B for delivery of major items of Equipment, Plant or
Seller’s Equipment to the Site. Seller shall be responsible for the reception and unloading on Site of
all Equipment, Plant and Seller’s Equipment delivered for the purposes of the Agreement.

Section 11.2 Packing

@) Seller is responsible for assuring that the Equipment is suitably packaged to ensure
against damage under normal handling and transportation methods. All Equipment or components
thereof shall be identified with Buyer’s equipment number or tag number, if required by the
technical specifications. All shipping shall be in accordance with Appendix B.

(b) The Equipment and all related parts shall be shipped FOB the Site, Freight Prepaid
and Allowed, with Seller retaining risk, liability and responsibility, financial or otherwise, until
Substantial Completion, and then only in accordance with this Agreement.

(c) Prior to the shipment of any Equipment, Seller shall become knowledgeable of
transportation conditions, such as clearances and restrictions, height and width, bridge load limits
and other limitations affecting such shipment. Notwithstanding any other provision of this
Agreement, any limitations or the lack of transportation facilities shall not become the basis for
Claims or damages, or for an extension of time for completion of Work under this Agreement.

Section 11.3 Transportation

Seller shall observe all Applicable Law in relation to and obtain all necessary consents and permissions
for the transport of Plant, Equipment and Seller’s Equipment over highways, bridges or culverts and
shall indemnify Buyer against all claims for the repair of any such highways, bridges or culverts
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arising out of the execution of the Work and in respect of all proceedings, damages, costs, charges and
expenses arising out of or in connection with such transportation.

Section 11.4 Extraordinary Traffic

Seller shall use best efforts to prevent damage to any of the highways, bridges or culverts on the routes
to the Site by any traffic of Seller or any of his subcontractors. Seller shall be responsible for the cost
of protecting or strengthening any highway, bridge or culvert as necessary to facilitate the moving of
the Equipment, Plant or Seller’s Equipment and shall be liable for any damage or injury to highways,
bridges or culverts arising out of the execution of the Work, and shall indemnify Buyer in respect of
any claim, proceedings, damages, cost, charges and expenses in relation thereto which may be incurred
as a result of Seller’s default under this Section.

Section 11.5 Allocation

In the event of a partial failure of Seller’s sources of supply, Seller will first meet all of Buyer’s
requirements hereunder prior to any allocation among other customers

ARTICLE 12
SELLER’S EQUIPMENT

Section 12.1 Seller’s Equipment

Seller shall, within thirty (30) days after the Effective Date, provide to Buyer an indicative list of
Seller’s Equipment that Seller intends to use on the Site, which shall be updated from time to time
during the carrying out of the Work and which shall be available for inspection by Buyer’s
Representative.

Section 12.2 Seller’s Equipment on Site

All Seller Equipment shall, when brought on to the Site, be deemed to be exclusively intended for the
execution of the Work. Seller shall not thereafter remove the same or any part thereof from the Site
without the consent of Buyer, which shall not be unreasonably withheld in the case of Seller’s
Equipment not currently required for the execution of the Work on Site.

Section 12.3 Loss or Damage to Seller’s Equipment

Seller shall be liable for loss or damage to any of Seller’s Equipment which may occur otherwise than
through the default of Buyer or those for whom Buyer is responsible.

Section 12.4 Maintenance of Seller’s Equipment

Seller shall be responsible for maintaining Seller’s Equipment on Site in safe working order.
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ARTICLE 13
CHANGE ORDERS

Section 13.1 Changes
@ From time to time circumstances may arise which justify a Change.

(b) No Change shall be effective unless authorized by Buyer by issuance of a Change
Order pursuant to the provisions of this article 13.

(c) Buyer shall, when reviewing each potential Change and determining the nature and
extent of any Change Order which is to be granted in accordance with the subsequent paragraphs
of this Article, consider in detail the following information:

Q) The nature, scope and extent of the Change, including but not limited to any
additions or deletions from the Scope of Work;

(i) The effect, if any, of the Change on the Project Schedule or on the Guaranteed
Substantial Completion Date(s), as applicable;

(iii)  The effect, if any, of the Change on the amount the Purchase Price; provided,
however, that in no event shall the amount of the Purchase Price be subject to change for any
Change that does not constitute a material change in the Scope of Work requested by Buyer;
and

(iv)  Such other information as may reasonably be necessary for the implementation
of the Change Order, including but not limited to the effect on any other provisions hereof
which may be impacted by the Change.

Buyer shall, in the case of an Buyer-Initiated Change or, if it elects to do so, in the case of
Seller Initiated Changes, and in all events in the case of Required Changes, thereafter issue such
Change Order having regard to all such circumstances as is just and equitable and in a form
substantially similar to the Change Order Form attached hereto as Exhibit D-1 which shall address, to
the extent required, all of the issues set out in this Section 13.1(c).

(d) In the case of any request for a Change Order which is permitted to be made in
accordance with this Agreement, it shall take the form of a Change Order Request (each a
“Change Order Request”) which shall be delivered to Buyer in writing as soon as possible and in
any event within ten (10) days after Seller becomes aware of the circumstances which it believes
(or through the exercise of Best Recognized Practice should believe) necessitates a Change. In no
case shall Seller be entitled to recover costs as a Change Order in connection with conditions that
give rise to such Change Order arising prior the date on which Seller requests the Change Order,
except to the extent that such costs are incurred reasonably and properly in order to achieve the
Substantial Completion Date. Any Change Order Request shall be in a form substantially similar
to the Form of Change Order Request attached hereto as Exhibit D-2 and comprising the
following information: (a) the factors necessitating or the basis for the Change; (b) the impact, if
any, which the proposed Change is likely to have on the Purchase Price; (c) the impact, if any,
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which the proposed Change is likely to have on the Project Schedule (including the Guaranteed
Substantial Completion Date); (d) other impacted provisions hereof; and (e) such other
information which Buyer may reasonably request in connection with such proposed Change.

(e) The issuance of a Change Order shall not result in invalidation of this Agreement.

()] Except with respect to a Buyer Initiated Change, as to which the disregarded
amount shall be $25,000, no circumstances will constitute grounds for a Required Change Order
or a Seller Initiated Change Order unless and to the extent that (i) the costs of such Change Order,
in either case, is in excess of $5,000, or (ii) the effect of such Change Order request impairs the
achievement of an Buyer Critical Schedule Milestone or a Seller Critical Schedule Milestone, as
applicable, by more than 3 days (except in circumstances where Seller has no means of recovering
such schedule impairment in which case Seller shall be entitled to a Change Order if Seller would
otherwise have been so entitled). Neither party shall game or otherwise manipulate the foregoing
process, by aggregating or disaggregating cost and/or circumstances as the case may be (or
otherwise), for the purpose of recovering or avoiding additional cost or time in accordance with
the foregoing.

(9) Change Orders (in each case in excess of the applicable disregarded amount) shall
address the change, if any, in the amount of the Purchase Price in one of the following manners:

() Buyer and Seller shall agree upon the amount by which the Change will impact
the Purchase Price; or

(i) Buyer and Seller shall agree as to the nature and extent of the Change, but in
lieu of changing the Purchase Price, Seller shall perform the activities associated with the
Change on a cost-reimbursement basis, in which event no change shall be made in the amount
of the Purchase Price.

Section 13.2 Procedure for Changes

@) Changes Initiated by Seller. Seller may, at any time and from time to time, make
proposals to Buyer for improvements, efficiencies, cost savings and other similar Changes to the
Work (each a “Seller-Initiated Change”), but no such proposal shall be carried out by Seller
except as instructed in writing by Buyer in the form of a Change Order, which Buyer may in its
discretion elect to issue as it sees fit. Such proposals of Seller shall be submitted in the form of a
written Change Order Request in the manner substantially as set out in 13.1(d), and shall also
contain and be supplemented with such information or additional information as Buyer may
reasonably require in order to effect a reasoned decision as to the implementation, or rejection, (as
the case may be) of the Change Order Request.

(b) Changes Initiated by Buyer. If Buyer desires to make a Change (each a “Buyer-
Initiated Change™) not comprising rectification or recovery Work due to Seller’s negligence or
breach of this Agreement, Buyer will submit a written Change Order Notice to Seller,
substantially in the form of Exhibit D-3, comprising the nature and extent of the proposed change
to the Scope of Work together with, to the extent available and/or applicable, Buyer’s opinion as
to those matters required to be taken into account in accordance with Section 13.1 (“Changes”).
Seller will promptly review the Change Order Notice and notify Buyer in writing within a
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reasonable amount of time of the options for implementing the proposed Change (including, if
possible, any option that does not involve an extension of time) and the estimated effect(s), if any,
that each such option would have on the Purchase Price and Project Schedule, and any other
affected provision herein, as applicable. Such response shall also contain all those matters required
to be set out in a Change. Order Request. Based upon such information, Buyer may, in its sole
discretion, issue a Change Order making a Change.

(©) Required Change Orders. Seller shall be entitled to the issuance of Change Orders
pursuant to this article 13 in connection with any circumstances which constitute a Change and
which are attributable to the matters identified in subparagraphs (a) through (g) below (each a
“Required Change”):

() Due to Change in Law Applicable Law/Permit. If and to the extent that a
change in any Requirement of Law or Permit after the Effective Date results in an increase in
the cost of the Work or extends the Project Schedule, and in each case only to the extent that
such increase or extension is greater than the threshold amounts identified in Section 13.1(f)
above.

(i) Change Order Due to Suspension of Work by Buyer. In the event that Buyer
suspends the Work (i) in the circumstances with respect to which Seller is entitled to a Change
Order as set out in Section 13.1 (“Changes™), or (ii) in the circumstances set out in article 16
(“Suspension of Works, Delivery or Erection”).

(iii)  Change Order Due to Non-Performance by Buyer. If Buyer fails to perform or
is late in performing in any material way any material obligation of Buyer under this
Agreement and the cost to Seller is in excess of $25,000 or a delay of more than 3 days.
Neither party shall game or otherwise manipulate the foregoing process, by aggregating or
disaggregating cost and/or circumstances as the case may be (or otherwise), for the purpose of
recovering or avoiding additional cost or time in accordance with the foregoing.

Seller shall in all cases use or have used commercially reasonable efforts to mitigate
potential delays to the Project Schedule and/or potential increases to the Purchase Price (the
cost of such mitigation efforts to be addressed in any applicable Change Order).

(d) Except in the circumstances as set out in this Section 13.2 and with respect to
which an application is properly made in accordance with this article 13, Seller shall not be
entitled to seek either a Change, Change Order or extension of the Guaranteed Substantial
Completion Date, nor to receive additional remuneration or reimbursement with respect to the
Work.

Section 13.3 Continued Performance Pending Resolution of Disputes

Notwithstanding and pending the resolution of any dispute with respect to a Change or Change Order,
Seller must proceed with the Work and the performance of any Change ordered by Buyer or any
Required Change, unless Buyer directs Seller not to so proceed, provided that Seller is being paid on a
current basis for all undisputed Work and for all disputed Work which has been ordered to be paid
through a Claim proceeding dispute resolution relating thereto in accordance with this Agreement.
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Section 13.4 Preservation of Schedule and Purchase Price

Where any proposed Change or Change Order Request may give rise to an extension of any of the
Project Schedule or an increase in the Purchase Price, then Buyer reserves, in its sole discretion and to
the extent possible, the right to require Seller to vary, amend or effect such other Change to the Work
in such a manner as will mitigate or avoid the requirement for such extension of time or increase in
price.

ARTICLE 14
WORKMANSHIP AND MATERIALS

Section 14.1 Manner of Execution

The Work to be supplied, including all materials, manufactured components and labor and services to
be performed, shall be designed and executed in the manner set out in this Agreement. Except where
the manner of design, manufacture and execution is otherwise specifically set out in this Agreement,
the Work shall be designed and executed in a proper and workmanlike manner, all in accordance with
accepted industry standards and Prudent Industry Practice.

Section 14.2 Condition of Materials

The materials, Equipment (including any rented Equipment), fixtures, software, any related items of
personal property and other tangible personal property of Seller, any Subcontractor or the Contractor
constituting the Project shall be OEM Certified, and shall be suitable for their current use in the
generation of energy and the transportation of natural gas in accordance with the Specifications. All
Equipment shall be procured solely for use in connection with the Project. Seller shall not allow any
Equipment to be placed into storage for more than one year prior to shipping to the Site, nor utilize any
Equipment in the Project that has been so stored.

Section 14.3 Inspection

@) In addition to the inspection rights of Buyer under Section 7.8 (“Authority for
Access for Inspection”), within sixty (60) days after the Effective Date, Seller shall submit to
Buyer a schedule (the “Witness Point Schedule”), including but not limited to those events
identified in Appendix T of tests and inspections (the “Witness Point Events”) reasonably
acceptable to Buyer which shall include locations where the Equipment shall be manufactured or
tested and the location at which such tests and inspections can be viewed by Buyer. Seller shall
provide no less than three (3) Business Days’ advance confirmation of the actual date of each
Witness Point Event identified on the Witness Point Schedule. Buyer shall be entitled to attend
and witness all Witness Point Events. To the extent that any Witness Point Events have been
completed prior to the date on which the Witness Point Schedule is submitted to Buyer, at Buyer’s
sole discretion, Seller shall (i) allow Buyer to observe the materials and workmanship of the
Project and to review documentation which may be available in lieu of viewing or witnessing the
Witness Point Event, or (ii) re-open the affected portion of the Project for inspection by Buyer and
repair or correct (if necessary) and restore the affected portion of the Project at no additional cost
to Buyer. All inspections shall take place on the Site, on a Contractor’s or a Subcontractor’s
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premises or such other reasonable site as the Parties may agree, as appropriate, during normal
working hours. No such inspection or examination or witnessing of tests shall release Seller from
any obligation or liability under this Agreement. Inspections under this Section 14.3 are solely for
the benefit of Buyer and any inspection or failure to inspect and any objection or failure to object
by Buyer shall not (i) relieve Seller or any Contractor of any of their obligations under any
Transaction Document or (ii) be used as evidence that Buyer agreed that either or both of Seller or
any Contractor or Subcontractor had fulfilled any obligations under any Transaction Document or
that Buyer had waived any of its rights under any Transaction Document.

(b) If, as a result of an inspection or examination referred to in paragraph (a) above,
Buyer decides that any portion of the Work is nonconforming or otherwise not in accordance with
this Agreement, Buyer shall promptly notify Seller thereof. Such notice shall state Buyer’s
objections and its reasons therefor in reasonable detail. Seller shall make good the nonconformity
or ensure that any such portion of the Work complies with this Agreement at no additional cost to
Buyer.

(© For purposes hereof, “nonconforming” means defective or not in conformity with
the Specification.

ARTICLE 15
DRAWINGS

Section 15.1 Drawings

@) Following receipt and approval of the Project Schedule, Seller shall prepare a
contract documentation and drawing list identifying those key data, calculations (as required for
regulatory purposes and consents), drawings, technical specifications and concepts required for
review for conformance with the Agreement.

(b) Seller shall, within the time detailed in the Project Schedule or elsewhere in this
Agreement, submit to Buyer’s Representative in hard copy and electronic form (the specific form
of which shall be agreed to by the Parties) such key data, calculations, drawings, technical
specifications and concepts.

(©) Seller shall timely submit to Buyer’s Representative drawings of temporary and
permanent buildings and structures and any other information required under the terms and
conditions of consents, licenses and planning permissions obtained by Seller or Buyer.

(d) Buyer’s Representative may, in its sole discretion, disapprove any drawing;
provided, however, it shall notify Seller of any such disapproval within twenty (20) days of
receipt, except for documents and information (including calculations) which are required by
Buyer’s Representative for consultation with Buyer’s third party contractors for the purposes of
the interconnections at terminal points, where the period shall be thirty (30) days. Seller shall
supply additional copies of documents or information (including calculations) in the form and
numbers stated in the Agreement. Without waiver of or prejudice to any rights of Buyer, Seller
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shall bear all risk in relation to its performance of work arising from or in relation to all
documents or information (including calculations).

Section 15.2 Consequences of Documents not in accordance with Agreement

Any documents or information (including calculations) which Buyer’s Representative identifies as not
being in accordance with the Agreement shall be modified and resubmitted without delay.

Section 15.3 Drawings Submitted

Seller shall not deviate from drawings accepted by Buyer or issued by Seller as approved for
construction, except with the prior written consent of Buyer.

Section 15.4 Inspection of Drawings

Seller shall maintain and provide to Buyer’s Representative from time to time or upon request a
complete list of drawings identifying which is approved for construction. Buyer shall have the right at
all reasonable times to inspect all drawings of any part of the Work.

Section 15.5 Operating and Maintenance Instructions

@ Not less than six (6) months prior to the scheduled Guaranteed Substantial
Completion Date, Seller shall deliver to Buyer’s Representative one (1) set of preliminary
operating and maintenance manuals sufficiently complete that the Plant and Equipment may be
safely commissioned and Buyer’s personnel properly trained pursuant to Section 7.11
(“Training”). Seller shall, at its sole cost and expense, continuously update such manuals so that,
as of the Closing Date, such operating and maintenance manuals are substantively in their final
form with any amendments made as necessary.

(b) Within three (3) months of the scheduled Closing Date, Seller shall supply to
Buyer three (3) copies of final operation and maintenance manuals and drawings of the Work as-
built plus five (5) CD-ROMs incorporating any changes made during testing and/or
Commissioning of the Work.

(©) All operating and maintenance manuals and drawings of the Work as-built shall be
in such detail as will enable Buyer to operate, maintain, dismantle, reassemble, adjust and repair
all parts of the Work. Where the employment of Seller is terminated for default or in the case of
Seller’s Material Adverse Change prior to the Transfer of Possession and Control of Project to
Buyer Date, Seller shall provide to Buyer such information including copy drawings and Draft
Manuals as is reasonable and as is necessary for Buyer to complete, use and maintain the Work.

(d) The provision by Seller of the final operation and maintenance manuals and
drawings of the Work as-built in accordance with the provisions of this Section shall be identified
as a Milestone in Appendix C and the provisions of article 10 (“Project Schedule”) shall apply.
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Section 15.6 Buyer’s Use of Drawings

@ Drawings and information created by Seller for purposes of designing, developing,
constructing, commissioning and operating the Project constitute “work made for hire,” and Seller
hereby transfers and assigns all rights in and to such drawings and information to Buyer.

(b) Drawings and information supplied by Seller that are not created by Seller
specifically for or in connection with the Project, but that are necessary or useful for the operation
and maintenance of the Project, the Work or any portion of them, may be used by Buyer for the
purposes of completing, maintaining, operating, improving, adapting, renewing, enlarging,
dismantling, re-assembly, adjusting and repairing the Work, and for any other legal purpose,
pursuant to the license granted in paragraph 15.6(c).

(c) Seller grants to Buyer an irrevocable perpetual royalty free license to use all
drawings and information for the foregoing purposes and Seller shall provide Buyer with copies of
such drawings and information.

Section 15.7 Manufacturing Drawings

In the event of a Defect resulting in outage of the Plant in excess of two (2) days during the applicable
Warranty Period, Seller shall immediately give Buyer full, unimpeded, and unqualified access to all
information, documents, processes and operations, processes or operations so as to enable Buyer to
satisfy itself that the Plant and Equipment shall in all respects be properly and timely repaired and/or
replaced and so as to be in full compliance with the requirements of the Agreement.

Section 15.8 Errors in Drawings Supplied by Seller

@ Seller shall be responsible for the accuracy, completeness and suitability of all
drawings, samples, patterns, models, calculations or information submitted by Seller, Contractor
any Subcontractor in connection with the Work. Notwithstanding Buyer’s or Buyer’s
Representative’s inspection or approval of drawings, samples, patterns, models, calculations or
information submitted by Seller, Seller shall not be relieved of any responsibility or liability
imposed on it by any provisions of the Agreement and shall be responsible for any errors,
omissions or discrepancies therein.

(b) Seller shall bear any and all costs Seller or Buyer may incur as a result of delay in
providing such drawings, samples, patterns, models, calculations or information or as a result of
errors, omissions or discrepancies therein or for the correction thereof.

(©) Seller shall, at its sole cost and expense, carry out or cause to be carried out any
alterations or remedial work necessitated by such errors, omissions or discrepancies for which it is
responsible and modify the drawings, samples, patterns, models, calculations or information
accordingly.
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ARTICLE 16
SUSPENSION OF WORKS, DELIVERY OR ERECTION

Section 16.1 Order to Suspend

@) Buyer may, at its sole option, upon not less than seven (7) days’ prior written
notice to Seller, suspend at any time (a) the performance of all or any portions of the Work, (b)
delivery of a component of the Work, or (c) erection of any portion of the Work that has been
delivered to the Site. Such notice shall specify the length of time that Buyer anticipates the Work
shall be suspended.

(b) If the cumulative days of Work suspension totals One Hundred and Eighty (180)
days, or if the Work is suspended four (4) or more separate times for a period of more than 45
days in any single instance or 180 days in aggregate, Seller may terminate this Agreement by
thirty (30) days’ written notice to Buyer unless the suspension is lifted within such 30-day period,
and such termination shall be treated as a Buyer voluntary termination pursuant to Section 30.1(b)
(“Voluntary Termination™).

(©) Unless otherwise instructed by Buyer, Seller shall during any suspension affecting
the progress of the Work on Site, maintain its staff, labor and equipment on or near the Site ready
to proceed with the Work upon receipt of the further instructions of Buyer.

(d) If Buyer desires to extend the period of suspension for a longer time than that
specified in the original notice given by Buyer, Buyer shall so notify Seller in writing and the
same procedures described in article 10 (“Project Schedule”) shall be followed to determine
whether to actually extend the suspension and the amount of the costs and charges which shall be
incurred as a result of any such extension.

Section 16.2 Protection of Work

@) Seller shall, during such suspension, store, preserve, protect and otherwise secure
each of the Work, Equipment and the Plant.

(b) If Buyer is unwilling or unable to receive any of the Equipment as a result of a
suspension by Buyer under Section 16.1 (“Order to Suspend”), Seller shall, upon notice to Buyer
and giving Buyer reasonable opportunity to designate a mutually acceptable destination, place
such Equipment in storage. If any Equipment is placed into storage pursuant to this provision,
delivery thereof shall not be deemed to occur until such Equipment is delivered to the Site or
Buyer has notified Seller that it is prepared to accept delivery at some other location.

Section 16.3 Resumption of Work

@) Following any suspension by Buyer under this article 16, after receipt of notice to
resume progress of the Work, Seller shall examine the Work affected by the suspension. Seller
shall, within twenty-one (21) calendar days after receipt of notice to resume the suspended Work,
submit to Buyer a written report detailing any deterioration, nonconformities and losses to the
Project or any portion thereof and a Change Order Proposal related to such damages, losses and
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deterioration. Seller shall, pursuant to a Change Order, correct, repair or replace any deterioration
to, nonconformity in or loss of the Work that occurred during the suspension; provided, however,
that no Change Order shall be required or issued for any deterioration, nonconformity or loss
resulting from Seller’s negligence or wrongdoing during the period of suspension; and shall
promptly resume performance on the suspended Work to the extent required in the notice.

(b) Any claims on the part of Seller for extensions of time in connection with a
suspension shall be made in accordance with the appropriate provisions of this Agreement.
Notwithstanding any other provision of this Agreement, no compensation or extension of time
shall be granted to the extent that suspension results from Seller’s non-compliance with the terms
of the Agreement.

Section 16.4 Change Order in Event of Suspension

@ Seller may, at any time prior to thirty (30) days after receipt of notice to resume
progress of the Work under Section 16.3 (“Resumption of Work™), notify Buyer of its request for
a Change Order as a result of suspension by Buyer under Section 16.1 (“Order to Suspend”).

(b) Seller shall, within seven (7) Business Days following receipt of any notice from
Buyer indicating Buyer’s intention to suspend the performance of all or any portion of the Work
pursuant to Section 16.1 (“Order to Suspend”), deliver to Buyer an itemized account of the
estimated charges and costs which Seller believes will be incurred by Buyer pursuant to as a result
of such suspension. Seller shall make a good faith estimate of such charges and cost that will be
accurate within a range of plus or minus five percent (5%). Following receipt of such estimate,
Buyer shall have the right by written notice to Seller at any time prior to the effective date of
suspension specified in Buyer’s suspension notice to either (i) revoke its decision to suspend
performance, in which event Seller will not suspend performance of such Work, (ii) instruct Seller
to suspend performance in accordance with the terms of Buyer’s suspension notice and to confirm
that the charges and costs quoted by Seller are acceptable, or (iii) instruct Seller to suspend
performance in accordance with the terms of Buyer’s suspension notice, with Buyer reserving the
right to contest the charges and costs quoted by Seller.

(© In the event of such suspension, Seller shall, unless the notice requires otherwise:

Q) h——Discontinue the Work on the date and to the extent specified in the
notice;

(i)  @H——~Place no further orders or subcontracts for Equipment, Plant or services
with respect to the suspended Work, other than to the extent required in the notice;

(i)  @H—Promptly make every reasonable effort to obtain suspension, upon terms
reasonably satisfactory to Buyer, of all orders, subcontracts and rental agreements to the extent
they relate to performance of the Work suspended; and

(iv)  @v)—Unless otherwise specifically stated in the notice, continue to protect and
maintain the Work theretofore completed, including the Work suspended hereunder.
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(d) As full compensation for any such suspension, Seller shall be reimbursed for the
following costs, reasonably incurred, without duplication of any item, to the extent that such costs
directly result from such suspension of Work, up to a maximum of one hundred and five percent
(105%) of the estimate submitted by Seller pursuant to the Agreement hereof:

Q) If determined necessary by Buyer, a standby charge to Seller during the period
of suspension of the Work, which standby charge shall be sufficient to compensate Seller for
the reasonable costs of keeping, to the extent required in the notice, its personnel and
equipment committed to the Work in a standby status;

(i) Expenses reasonably and necessarily incurred by Seller in connection with
storage of Equipment pursuant to Section 16.2 (“Protection of Work”), including preparation
for and placement into storage, handling, transportation, storage, inspection, preservation, taxes
and insurance and any necessary rehabilitation prior to installation; and

(ili)  Reasonable costs associated with demobilization of Seller’s personnel and
equipment to the extent such costs are not recovered by Seller in using such personnel and
equipment on other projects during the standby period; and an equitable amount to reimburse
Seller for the actual cost to Seller, if any, of maintaining and protecting that portion of the
Work upon which activities have been suspended,;

Buyer shall have the right, upon reasonable advance written notice to Seller, to inspect and
audit Seller’ books and records in order to verify the accuracy of and/or to determine the amount of
any cost-based reimbursement associated with any suspension of the Work.

(e) Seller shall not be entitled to be paid any additional amounts under this article 16 if
and to the extent suspension is necessary by reason of default on the part of Seller or persons for
whom Seller is responsible or for the proper execution or the safety of the Work, Equipment or
Plant.

ARTICLE 17
PROJECT COMMENCEMENT AND COMPLETION

Section 17.1 Notice To Proceed

@) Upon satisfaction or waiver by Buyer of each of the conditions in Section 17.1(b),
Buyer shall issue to Seller the Notice to Proceed. Following issuance of the Notice to Proceed
Seller shall proceed with developing the Project and performing the Work. Buyer shall provide at
least three (3) Business Days’ prior notice of its intention to issue the Notice to Proceed. At
Buyer’s option, Buyer may issue one or more limited notices to proceed prior to issuing the Notice
to Proceed, pursuant to which Seller shall perform or cause to be performed certain development
activities specified in any such limited notice to proceed.

(b) The obligation of Buyer to issue the Notice to Proceed to Seller is subject to the
satisfaction or waiver by Buyer of all of the following conditions precedent:
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(i) Governmental Approvals. Buyer’s receipt of and satisfaction with the terms of
all Governmental Approvals.

fH(ii) Network Resource Integration. PacifiCorp Transmission shall have
demonstrated to Buyer that the Project can be integrated with PacifiCorp Transmission’s
System as a network resource on or prior to May 1, 2012, 2013, or 2014.

@H(iii) Accounting Treatment. Buyer shall be satisfied that the accounting treatment
relating to PacifiCorp’s obligations under any Transaction Document or in connection with the
Project will not result in the addition of liabilities to the balance sheet of PacifiCorp.

{HH(iv) Appendices, Exhibits and Schedules. Each Appendix, Exhibit and Schedule to
this Agreement shall be in final form and substance satisfactory to Buyer and Buyer’s
Representative, each in its sole discretion.

)(v) Transaction Documents. Buyer shall have received the Transaction Documents,
the Security Documents (including any Guaranty), and the Consents, (together with all
amendments, supplements, schedules, and exhibits thereto), each of which shall (A) have been
duly authorized, executed and delivered by each party thereto, (B) be in the form of the
applicable form attached hereto (if such a form is attached) and otherwise in form and
substance satisfactory to Buyer, and (C) be in full force and effect.

£ (vi) Officers’ Certificates. Buyer shall have received the certificate of an Authorized
Officer of Seller certifying that (A) each of the conditions precedent to the issuance of the
Notice to Proceed has been satisfied (other than to the extent that the satisfaction of a condition
is dependent on the judgment of Buyer) (B) that each of the conditions in Sections 3.2(b),
3.2(c) 3.2(d), 3.2(e), 3.2(f), 3.2(h) and 3.2(i) has been and will be satisfied as of the date of the
issuance of the Notice to Proceed; and (C) each of the representations of Seller set forth in
article 4 (“Representations and Warranties of Seller”) is true and correct. The form of such
aforementioned certificate is attached hereto as Exhibit E.

feb(vii) Security Documents; Filings. The Security Documents and all financing
statements or other instruments with respect thereto, as may be necessary, shall have been duly
filed or recorded in such manner and in such places as are required by Applicable Law to
establish and perfect first priority Liens, in favor of Buyer, as granted pursuant to the Security
Documents. Buyer shall have received either copies of all such documents (including copies of
all acknowledgment copies of filed financing statements and all other recordings made pursuant
hereto) or other evidence satisfactory to Buyer of the filing of all such financing statements and
other recordings. All taxes (including, but not limited to, mortgage recording taxes and
recording fees), fees, and other charges payable in connection therewith shall have been paid in
full by Seller.

Qe (viii) Record Searches. A search, made no more than thirty (30) days prior to
the date of issuance of the Notice to Proceed, of the Uniform Commercial Code filing offices or
other registers in each jurisdiction in which Seller is organized, has an office, or in which assets
of Seller are located, as certified by an Authorized Officer of Seller, shall have revealed no
filings, recordings or equivalent standard with respect to any of the Collateral (except such
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filings and recordings with respect to the Permitted Liens) in favor of any Person other than
Buyer. A list of all of such filings and recordings or equivalent standard is set forth on
Schedule 17.1(b)(xi). Buyer shall have received a copy of the search reports received as a
result of such search.

v (ix) Water Rights. Seller shall have provided a detailed attorneys’ opinion
addressed to Buyer evaluating and opining on the title of each of the Water Rights, together
with all conveyance documents other supporting documentation related to the Water Rights,
and Buyer shall be satisfied with the quality and marketability of title with respect thereto.

p9(x) Emission Reduction Credits. Buyer shall be satisfied with the form, substance
and quantity of ERCs to provide for the lifetime operation of the Project.

©9(xi) Equipment. Buyer shall be satisfied with the Equipment and all anticipated
storage plans with respect thereto.

Eh)(xii) Additional Matters. Buyer shall have received such other certificates,
documents and instruments relating to the transactions contemplated hereby as may have been
reasonably requested by Buyer, and all corporate or other organizational actions and other
matters and all other documents (including all documents referred to herein and not appearing
as exhibits hereto) and all legal matters in connection with such transactions shall be
satisfactory in form and substance to Buyer.

Section 17.2 Time for Completion

Seller shall complete the Work and the Performance Tests in accordance with the Project Schedule and
the terms of this Agreement. Without limiting the foregoing, Seller shall cause the Substantial
Completion Date to occur no later than the Guaranteed Substantial Completion Date.

Section 17.3 Buyer’s Request for Earlier Completion

Buyer may request completion of the Project earlier than the Guaranteed Substantial Completion Date
and Seller shall make all commercially reasonable efforts to comply with such request.

Section 17.4 Delay in Completion
If Seller fails to meet the Substantial Completion Criteria by the Substantial Completion LD
Commencement Date, Buyer shall be entitled to liquidated damages under article 24 (“Liquidated
Damages”).
ARTICLE 18
PERFORMANCE TESTING

Section 18.1 Performance Tests

Seller shall conduct or cause to be conducted the Performance Tests as soon as practicable in
accordance with the Specifications, procedures and protocols of Appendix H and the other tests,
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procedures and protocols to be developed by the Parties. At least nine (9) months prior to the
Guaranteed Substantial Completion Date, Seller shall deliver to Buyer a supplement to Appendix H
further outlining the tests and procedures to be followed in conducting the Performance Tests criteria.
Such supplement shall include, at a minimum, provisions addressing (a) testing procedures for each
item of Equipment, (b) functional performance tests for starting up the Plant under different specified
operating conditions and (c) any other activities that, in accordance with Prudent Industry Practices,
should be included. Thereafter, the Parties shall promptly agree on modifications to such supplement
so that Appendix H, as supplemented, is satisfactory to Buyer. Seller shall provide Buyer with notice
when the Plant is ready for Performance Testing.

Section 18.2 Emissions Guarantee

Seller shall conduct the Performance Tests in accordance with Appendix H and, as a condition of
Substantial Completion, shall demonstrate that emissions from the Project meet the Guaranteed
Emissions. If the Guaranteed Emissions are not met, either in whole or in part, Seller shall, at its sole
cost and expense, to diligently make such changes, modifications and/or additions to the Plant or any
part thereof as may be necessary to achieve the Guaranteed Emissions. Seller shall notify Buyer upon
completion of the necessary changes, modifications or additions, and Seller shall repeat the
Performance Tests as necessary until the Guaranteed Emissions have been met. Nothing contained in
this Section 18.2 shall relieve Seller of Seller’s obligation to pay liquidated damages under this
Agreement.

Section 18.3 Cost and Direction

@ The Performance Tests shall be conducted by and under the direction of Seller.
Buyer will cooperate with Seller’s reasonable requests in connection with the Performance Tests,
but shall not be required to provide any materials, electricity, fuel, water or stores.

(b) Seller shall provide all materials, electricity, fuel, water and stores, and all
personnel necessary to supervise startup and the conducting of the Performance Tests and shall
provide all necessary technical assistance and advice in connection with the Performance Tests.
Except as approved by Buyer in writing, Seller shall not use personnel in excess of the normal
contingent of Plant operations staff to operate the Plant during the performance tests. During
training and conducting the Performance Tests Buyer’s operating personnel shall be working
under the technical direction and instruction of Seller and Seller shall be responsible for the
accuracy of its instructions/directions provided to Buyer’s operating personnel.

Section 18.4 Buyer’s Right to Validate

Buyer and Buyer’s Representative, in connection with the performance of this Agreement by Seller,
shall have the right and opportunity to be present and observe the Performance Tests and shall have the
right and opportunity in advance or during the Performance Tests to inspect and validate all meters,
meter readings and other pertinent data necessary to verify the results of the Performance Tests. Buyer
shall provide reasonable notice to Seller of any such observation and inspection, including the specific
information desired and method of obtaining such information. Seller and Buyer shall coordinate such
observation, inspection and validation so as not to interfere with the Performance Tests yet provide for
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a verifiable result. Buyer shall have the same rights with respect to any other Performance Tests
conducted by Seller as set forth above.

Section 18.5 Additional Tests; Test Energy

@ After the Substantial Completion Date with respect to the Work, Seller may, unless
Buyer reasonably objects, make any additional tests which Seller considers desirable at their own
risk and cost; provided, however,

Q) if such tests require any change in Buyer’s dispatch schedule for the Project,
then Seller shall reimburse Buyer for all costs and Claims associated with such change in
dispatch;

(i) if such tests damage the Project in any way, then Seller shall bear all costs of
making good such damage and of all Claims resulting from such damage; and

(iii)  if such test may cause the Project to no longer meet the Performance
Guarantees, then Seller shall, at its sole cost, re-conduct the Performance Tests and compensate
Buyer for all costs and Claims associated with reconducting the Performance Tests.

(b) Buyer shall have the exclusive right to all electric energy generated by the Plant
during any Performance Tests.

Section 18.6 Timing

Seller shall give Buyer at least ninety (90) days’ prior notice of the date on which the first Performance
Tests will begin and at least five (5) days’ prior notice of a change in the Performance Test schedule.
Buyer may request that Seller conduct the Performance Tests at another time more convenient to
Buyer, which request shall set forth the reasons therefor.

Section 18.7 Test Reports

@) Seller shall deliver to Buyer a preliminary test report, including the test data sheets
and calculated results for each Performance Test or retest (the “Preliminary Performance Test
Report™), promptly after completion of each Performance Test, together with a notice to Buyer
certifying completion of the Performance Tests in accordance with this Agreement and results of
such Performance Tests. Promptly after receipt of such Preliminary Performance Test Report,
Buyer and Seller shall consult concerning the results of such tests, and within three (3) days
thereafter, Buyer shall (i) state it concurs with the results of the Performance Tests or (ii) state it
disputes the results of the Performance Tests and stating in detail the reasons therefor.

Within fifteen (15) Business Days following completion of the Performance Tests, Seller shall provide
to Buyer a final test report, including test data sheets and calculated results of each Performance Test
or retest (the “Final Performance Test Report™) and a final notice to Buyer certifying completion of the
Performance Tests. Within fifteen (15) days of receipt of such documentation from Seller, Buyer shall
either (i) accept the Performance Test results or (ii) state it disputes the results of the Performance
Tests and the reasons therefor. If Buyer disputes the accuracy of the Performance Tests results in the
Final Performance Test Report, then Seller shall re-perform the applicable Performance Tests (or part
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thereof) in accordance with the procedures set forth in Appendix H. If the results of the re-test confirm
the accuracy of the initial test, then Buyer shall pay the increased costs directly resulting from the re-
test. If the results of the re-test do not confirm the accuracy of the initial test, then Seller shall pay for
the costs of the re-test and any subsequent tests necessary to confirm compliance with all Performance
Guarantees.

Section 18.8 Failure on Tests or Inspection

If after inspection, examination or witnessing the testing of any of the Work, Buyer decides, in its sole
discretion, that such Work or any part thereof is defective or not in accordance with the Agreement, it
may reject the said Work or part thereof by giving to Seller, within ten (10) days, notice of such
rejection, stating therein the grounds upon which the said decision is based. Following any such
rejection, Seller shall replace or repair the Equipment, the Plant or part thereof rejected and re-submit
the same for test or inspection in accordance with this Clause. All expenses reasonably incurred by
Buyer in attending or in consequence of such re-testing or inspection and Buyer’s or Buyer’s
Representative’s attendance and that of entities providing finance in connection with the Project and
their representatives’ attendance shall be deducted from the Purchase Price.

Section 18.9 Duty to Advise of Defects, Errors and Omissions in Plant and Equipment

Seller shall advise promptly Buyer forthwith upon it becoming aware of any design, engineering,
manufacturing or other Defect, error or omission that might effect the Work and its operability,
operational life and maintenance and warrants and represents that, prior to the acceptance of any
certificate by Buyer or Buyer’s Representative and except in relation to such matters that have been
notified to or by Buyer in Writing, there are no such Defects, errors and/or omissions to the best of its
knowledge and belief.

ARTICLE 19
DEFECTS BEFORE TRANSFER OF POSSESSION AND CONTROL OF WORK

Section 19.1 Identification of Defects

@) If, in respect of any part of the Work not already transferred and under control by
Buyer, and in all cases prior to Closing, Buyer’s Representative, at any time: (i) determines, in its
sole discretion, that any Work done or Equipment or Plant supplied or materials used by Seller,
Contractor or any Subcontractor is or are defective or otherwise not in accordance with the
Agreement (each a “Defect”), or that any part thereof is defective or does not fulfill the
requirements of the Agreement and (ii) as soon as reasonably practicable notifies Seller of the said
decision, specifying particulars of the Defects alleged and of where the same are alleged to exist
or to have occurred, then Seller shall with all speed, at its sole cost and expense, remedy the
Defects so specified.

(b) If Seller fails to remedy such Defect, Buyer may take, at the sole cost and expense
of Seller, such steps as may in all the circumstances be reasonably necessary or convenient to
remedy such Defects. The cost of remedying such Defect may be deducted from any payment due
under the Agreement and be recoverable as a debt.
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Section 19.2 Replacement of Defects

All Equipment or Plant provided or Work done by Buyer to replace defective Equipment or Plant shall
comply with the Agreement and shall be obtained at reasonable prices and where reasonably
practicable under competitive conditions. Seller shall be entitled at its own expense to remove and
retain all defective Equipment or Plant that Buyer may have replaced. Nothing contained in this
Section shall affect any Claim by Buyer under article 32 (“Claims, Claim Notice and Dispute
Resolution”).

ARTICLE 20
NOTICE OF SUBSTANTIAL COMPLETION,
NOTICE OF FINAL ACCEPTANCE
AND TRANSFER OF CARE, CUSTODY AND CONTROL

Section 20.1 Notice of Substantial Completion of Work

@) When the Work meets the Substantial Completion Criteria set forth in Appendix H,
Seller shall so notify Buyer and provide Buyer a certificate of an Authorized Officer of Seller
certifying that the Substantial Completion Criteria have been met and the date thereof (such notice
and affidavit, the “Request for Substantial Completion”).

(b) Within five (5) days after receipt of the Request for Substantial Completion, Buyer
shall by notice (“Notice of Substantial Completion”) either: (i) reject such Request for Substantial
Completion and refuse to issue the Notice of Substantial Completion and state what Substantial
Completion Criteria Seller failed to achieve; or (ii) accept the Request for Substantial Completion
as given or with punch list items, and issue the Notice of Substantial Completion with Substantial
Completion deemed to occur on the date set forth in said Request for Substantial Completion.

(©) If Buyer rejects the Request for Substantial Completion, Seller shall promptly
provide to Buyer a plan and schedule for remedying the deficiencies specified in Buyer’s
rejection, shall carry out such plan at its own cost and expense, and, upon completion thereof,
shall issue a new Request for Substantial Completion.

(d) The foregoing procedure shall apply again and successively thereafter until
Substantial Completion Criteria have been achieved. Disputes as to whether Seller has achieved
Substantial Completion shall be resolved pursuant to article 32 (“Claims, Claim Notice and
Dispute Resolution™).

Section 20.2 Care, Custody and Control; Punch List Items

@ Seller shall be responsible for care and custody, and control of the Work and shall
make good at Seller’s own cost, or at Buyer’s cost if Seller does not remedy the same, any loss or
damage that may occur to the Work or any part thereof from any cause whatsoever until the
Substantial Completion Date. Seller shall also be responsible for loss or damage thereto caused
by the Contractor or any Subcontractor in the course of any work carried out under or the Project
Documents or in connection with the Project until Final Acceptance. Seller hereby waives any
and all claims or causes of action it might have now or in the future against Buyer, whether by
way of affirmative action, offset, cross claim or otherwise, resulting from any negligence of Buyer
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for any loss or damage that may occur to the Work or any part thereof caused by Buyer in the
course of any work to the extent carried out by Buyer at Seller’s direction or with Seller’s consent
in connection with the Project. Seller shall be liable for any loss or damage to any Materials.

(b) Care, custody and control of the Work shall be transferred to Buyer as of the
Substantial Completion Date. Buyer shall begin to compile a preliminary punch list as the Work
progresses (with Seller and Buyer in good faith mutually determining the Dollar value of such
list). Buyer shall submit to Seller the completed preliminary punch list at least ten (10) Business
Days prior to the anticipated Substantial Completion Date. Within five (5) Business Days
following the Substantial Completion Date, Buyer shall issue to Seller a final punch list (the
“Final Punch List”). After receipt thereof, Seller and Buyer shall mutually agree on the punch list
items, the value related thereto and on a schedule for completion of such items. Buyer shall
withhold from its Progress Payment at the Closing an amount equal to 1.5 times the agreed upon
value of the Final Punch List, but shall make periodic pro-rata payments as Seller demonstrate
completion of the items on the Final Punch List to Buyer. All of the items on the Final Punch List
shall be completed expeditiously after the Substantial Completion Date. Buyer shall provide to
Seller for such purpose reasonable access to the Work.

Section 20.3 Dispatch Coordination

During the startup, testing and commissioning of the Plant, Seller shall coordinate with Buyer’s
Representative and Buyer’s operating personnel the orderly startup and shut-down of the Plant.
Ninety (90) days prior to the initial startup of the Plant, Seller shall provide to Buyer a schedule of
dispatch for the Plant during the commissioning period, including expected net plant output, duration
of the commissioning activity and expected fuel usage. Within thirty (30) days of the initial startup of
the Plant, Seller shall provide to Buyer an update to this schedule and thereafter on a weekly basis until
Substantial Completion is achieved. Seller shall also provide 72 hours’ advance notice to Buyer of the
planned Pant dispatch profile including net plant output, duration of the commissioning period and
expected fuel usage.

Section 20.4 Use Before Acceptance Date

Buyer shall not operate or assume control of all or a portion of the Work prior to the Substantial
Completion Date; provided, however, that in no event shall Buyer be limited in its operation of any
joint facilities or facilities adjacent to the Work or the Project except as may expressly be provided in
the Construction Coordination Agreement.

Section 20.5 Title and Risk of Loss

@ Risk of loss with respect to the Project and the Work shall remain with Seller until
the Closing Date, whereupon the same shall pass to Buyer.

(b) The Equipment and Plant to be supplied pursuant to the Agreement shall become
the property of Buyer at whichever is the earlier of the following times:

() the Closing Date;
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(i) when Seller becomes entitled to have the contract value of the Equipment and
Plant in question included in an Interim Certificate of Payment, or

(iii)  when the Equipment and Plant is appropriated for the purpose of the Project.

Seller shall indemnify and keep indemnified Buyer against any claims, losses or damage arising
from any defect in title or encumbrances or charge upon any of the Equipment and Plant supplied
pursuant to the Agreement.

Section 20.6 Marking of Equipment and Plant

@ Where, prior to delivery, the property in Equipment and Plant passes to Buyer,
Seller shall, so far as is practicable, set the Equipment and Plant aside and mark it as Buyer’s
property in a manner reasonably required by Buyer.

(b) Until the Equipment and Plant has been so set aside and marked, Buyer shall be
entitled to withhold any interim Progress Payment to which Seller might otherwise be entitled.

(©) Seller shall permit Buyer at any time upon reasonable notice to inspect any
Equipment or Plant which has become the property of Buyer and shall grant Buyer or procure the
grant of access to Seller’s premises for such purposes or any other premises where such
Equipment and Plant may be located. Such inspection shall not constitute acceptance of the
Equipment and Plant.

(d) All such Equipment and Plant shall be in the care and possession of Seller solely
for the purposes of the Agreement and shall not be within the ownership or disposition of Seller.

(e No Progress Payment or interim Certificate of Payment issued by Buyer shall
prejudice its right to reject Equipment or Plant which is not in accordance with the Agreement.
Upon any such rejection the property in the rejected Equipment or Plant shall immediately revert
to Seller.

()] Seller shall transfer title to the Work to Buyer at the earliest to occur of (i) when
the Equipment and/or Materials are brought on the Site; (ii) the specific Equipment and/or
Materials are included in a request for a Progress Payment; and (iii) when the Equipment and/or
Materials are appropriated for use in the Project. Seller shall cause the Contractor to transfer the
Work supplied and performed by the Contractor to Buyer (x) prior to the Closing, free and clear of
all Liens other than (A) mechanics liens relating to the Work supplied and performed by the
Contractor’s Subcontractors that have not yet been paid and (B) amounts payable to Contractor’s
Subcontractors that are being disputed in good faith provided that the Contractor has posted a
bond against such Liens with a bonding company or other surety reasonably acceptable to Buyer,
and (y) upon the Closing, free and clear of all Liens. Seller shall indemnify and keep indemnified
the Buyer against any claims, losses or damage arising from any defect in title or encumbrances or
charge upon any of the Equipment and Plant supplied pursuant to this Agreement.
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(9) With respect to any Lien or Claim relating to the Project other than Permitted Liens
(i) arising through the Contractor or any Subcontractor, Seller agrees to cause the Contractor or
Subcontractor to promptly remove or cause, or cause to be removed, any such Lien or Claim and
(ii) Seller agrees promptly remove or cause, or caused to be removed, any such other Liens or
Claims not covered by the immediately preceding clause (a).

(h) Ownership of the Non-Buyer Materials used in connection with the Work shall
remain with Seller, the Contractor or the Subcontractors. Notwithstanding the transfer of title of
the Work pursuant to Section 20.5 (“Title and Risk of Loss™) the responsibility for care, custody
and control thereof, together with the risk of loss or damage thereto shall remain with Seller until
the Substantial Completion Date.

Section 20.7 Removal of Equipment

Prior to Final Acceptance, Seller shall remove from the Site all equipment, materials, temporary
structures constructed by or on behalf of Seller or other items of any nature required for execution or
completion of the Work, but excluding equipment, materials, appliances or other items intended to
form or forming part of the Work. Prior to disposition of such items, Seller shall make a written offer
to sell items to Buyer which Seller or any Contractor desires to sell. Seller shall leave the Site in good
order and in neat and presentable condition. Any surplus items will become property of Buyer if not
removed by Seller or its Contractor within thirty (30) days after Final Acceptance (or such later date
contemplated in any completion and demobilization procedure mutually agreed by Buyer and the
Project Parties). All costs to dispose of any such items not removed by Seller within the thirty (30)
days following Final Acceptance (or such later date contemplated in any completion and
demobilization procedure mutually agreed by Buyer and the Project Parties) and which Buyer does not
wish to keep shall be for the account of Seller. Prior to removing any equipment from the Site Seller
shall provide to Buyer a detailed list of Seller Equipment to be removed. No equipment shall be Seller
Equipment unless it is included in the then-current list approved pursuant to Section 12.1(“Seller’s
Equipment”).

Section 20.8 Notice of Final Acceptance of Work

Upon completion of all the criteria for Final Acceptance set forth in Appendix H, Seller shall give
notice to Buyer by request for Final Acceptance, together with an affidavit that all requirements for
Final Acceptance set forth in Appendix H have been met. Thereafter, the same procedures as specified
in Section 13.1 (“Changes”) shall apply until Buyer issues notice to Seller accepting Seller’s request
for Final Acceptance (“Notice of Final Acceptance”). Disputes as to whether Seller has achieved Final
Acceptance shall be resolved pursuant to article 32 (“Claims, Claim Notice and Dispute Resolution”).

ARTICLE 21
CODES AND STANDARDS

Section 21.1 Comparable Quality

Appendix B sets forth all major systems/sub-systems/Equipment/components which will be supplied in
performance of the Work. Notwithstanding the foregoing, the Parties recognize that Appendix B is not
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all inclusive and does not specify all Equipment/components required for Plant completion. Therefore,
the Parties agree that for Equipment/components not specifically set forth in Appendix B, the quality
standards of such unspecified Equipment/components shall be consistent with the requirements of
article 14 (“Workmanship and Materials™).

ARTICLE 22
ENVIRONMENTAL MATTERS

Section 22.1 General

Seller shall prepare and submit to Buyer appropriate materials management and emergency response
procedures covering any Regulated Materials Seller expects to be used in the completion and testing of
the Work, which procedures shall be satisfactory to Buyer. Seller shall comply, and shall cause
Contractor and all Subcontractors to comply, at all times with such materials management and
emergency response procedures, all Environmental Laws and all Governmental Approvals applicable
to the Work and the Site. No Regulated Materials and shall be improperly released, disposed of or
buried on the Site.

Section 22.2 Release On-Site

Seller shall immediately notify Buyer and applicable Governmental Authorities of any Release by
Seller or any Subcontractor of Regulated Materials at the Site which is reportable to Governmental
Authorities under applicable Environmental Laws and take such emergency measures as are prudent
and necessary to protect the environment consistent with the materials management and emergency
response procedures referred to above and Applicable Law. Seller shall take all appropriate steps
consistent with the materials management and emergency response procedures referred to above and
Applicable Law for immediate containment of any such Release and Remediation of the affected area.

Section 22.3 Release Off-Site

In the event of a Release by Seller, the Contractor or any Subcontractor of a Regulated Material off the
Site but related to the Work which is reportable to Governmental Authorities under applicable
Environmental Laws, Seller shall be responsible for notifying all applicable federal, state and local
regulatory agencies in accordance with Applicable Law or for causing such notification to occur by the
party responsible for such action. To the extent required, Seller shall take all appropriate steps
consistent with the materials management and emergency response procedures referred to above and
Applicable Law for immediate containment of any such Release and Remediation of the affected area.

Section 22.4 Liability

To the extent any Release referred to in Section 22.2 (“Release On-Site”) and Section 22.3 (“Release
Off-Site”) above is caused by an act or omission of Seller, the Contractor, or any Subcontractor, Seller
shall be responsible for all Liabilities with respect to such Release and the indemnification provisions
set forth in Section 26.1 (“Indemnification for Third Party Claims”™) shall apply.
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Section 22.5 Pre-existing Regulated Materials

@ Seller shall develop a contingency plan to address contaminated soils or
groundwater that Seller may encounter during construction of the Project. The purpose of the
contingency plan is to avoid any delays in construction of the Project by planning in advance how
to respond to unexpected pre-existing environmental conditions that could impact the Schedule or
the Guaranteed Substantial Completion Date. The contingency plan shall, at a minimum, provide
for:

() a contaminated soils staging area so that construction of the Project can continue
without delays. Such contaminated soils (that must be removed for construction purposes) can
be placed in the staging area while testing and subsequent disposal decisions are made;

(i) the handling of any contaminated groundwater that might be extracted,
including the prospective procurement of a UPDES permit in the event the contingency plan
calls for such extracted water being discharged into an area that is subject to Clean Water Act
jurisdiction; and

(iii)  the final disposal of all Regulated Materials and contaminated materials
encountered on the Site.

(b) Seller shall be responsible for implementing any recommendations relating to pre-
existing Regulated Materials contained in any environmental surveys or reports.

Section 22.6 Notice

Seller shall immediately notify Buyer of the occurrence of any event that would or could reasonably be
expected to result in any violation or noncompliance or potential violation or noncompliance of any
Environmental Law relating to the Work, the Plant, or the Site, or otherwise constitutes a Material
Adverse Change under this Agreement.

ARTICLE 23
WARRANTIES OF WORK

Section 23.1 Warranties

@ Seller warrants that, for the duration of the Warranty Period, the Work shall be (i)
free from Defects in design, engineering, workmanship materials and operations, (ii) in
accordance with the Agreement, and (iii) in compliance with Applicable Law. Seller further
warrants that all Equipment and Plant shall be new and of standard quality, free of Defects and
deficiencies in design, material, workmanship and title (the “Warranty”).

(b) The Warranty shall not extend to Defects or deficiencies to the extent resulting
from (i) operation by Buyer’s personnel in a manner inconsistent with or contrary to instructions
contained in the Operation and Maintenance Manuals, (ii) repairs or alterations by Buyer’s
personnel in a manner inconsistent with or contrary to instructions provided by Seller or as
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contained in the Operation and Maintenance Manuals provided by Seller, or (iii) normal wear and
tear.

Section 23.2 Warranty Period

Subject to the provisions in this article 23, the Warranty shall remain in full force and effect regarding
all phases of the Work for a period beginning on the Closing Date and ending eighteen (18) months
thereafter (such period, the “Warranty Period”). In no event shall any Warranty terminate less than
eighteen (18) months following the Closing Date.

Section 23.3 Repair of Defects

If Buyer or Seller discovers that the Work, or any portion thereof, fails to meet the Warranty,
the it shall notify the other Party of such failure promptly upon discovery, along with the reasonable
basis therefor. Upon receipt of such notice, or upon Seller’s own discovery thereof, Seller shall
promptly (i) cure such failure in accordance with the Warranty and (ii) perform such tests as Buyer
may reasonably require to demonstrate the cure of such failure. Seller shall coordinate repairing,
replacing or re-performing any of the Work with Buyer so as to minimize any adverse effects on the
operation of the Project.

Section 23.4 Warranty Period Extension

@) Extension for Corrected Work. Any Work re-performed and any part of the Site
that is reworked, repaired or replaced in satisfaction of Seller’s obligations in connection with the
Warranty will be re-warranted by Seller pursuant to the same Warranty set forth in this article 23 ,
and Seller will have the same obligations in relation thereto as set forth in this article 23 for a
period equal to eighteen (18) months from the date such re-performance, rework, repair or
replacement is completed.

(b) Extension for Total Shutdown. If, during the Warranty Period, the Site is shut
down (other than for the purpose of scheduled or routine maintenance) and such shutdown is
caused by a defect or failure covered by the Warranty, then the Warranty Period will be extended
by a period equal to the duration of the shutdown required to repair such defect or failure.

Section 23.5 Contractor and Subcontractor Warranties

Seller will procure from the Contractor and each Subcontractor warranties with respect to services,
Plant and Equipment provided by such entity for a period of no less than eighteen (18) months after the
Closing Date and for a further eighteen (18) months after any warranty repair with respect to the
subject of the repair. Seller shall obtain and maintain all such warranties in full force and effect.

Section 23.6 Delay in Remedying Defects

If any such Defect or damage is not remedied by Seller within a reasonable time or requires prompt
remediation as a result of an emergency situation existing at the Site, Buyer may proceed to do the
Work at Seller’s risk and expense provided that it does so in a reasonable manner and notifies Seller of
Buyer’s intention so to do. All Costs incurred by Buyer shall be deducted from the Purchase Price or
be paid by Seller to Buyer.

67Asset-Purchase-and-Sale-Agreement—Page 2



Section 23.7 Removal of Defective Work

Seller may, with the consent of Buyer, remove from the Site any part of the Work which is defective or
damaged, if the nature of the Defect or damage is such that repairs cannot be expeditiously carried out
on the Site.

Section 23.8 Further Tests

If repairs or replacements are of such a character as may affect the operation of the Work or any part
thereof, Buyer may, within one (1) month after such repair or replacement, give to Seller notice
requiring further testing to be conducted, in which case such tests shall be carried out at Seller’s cost
and as provided in article 18 (“Performance Testing”).

Section 23.9 Seller to Diagnose

Seller shall, if required by Buyer’s Representative in writing and under the direction of Buyer’s
Representative, diagnose the cause of any Defect. Unless such Defect or its cause shall be one which
Seller would otherwise be responsible for repairing, the costs incurred by Seller in diagnosing such
defect shall, subject to this article 23, be borne by Buyer and added to the Purchase Price.

Section 23.10 Latent Defects

@) Latent Defects Liability Period. Seller’s liability for latent defects shall remain in
full force and effect during all phases of the Work for a period beginning on the Closing Date and
ending five (b) years thereafter (the “Latent Defects Liability Period”).

(b) If any Latent Defect (as defined in Section 23.10(d)) shall appear in any part of the
Work during the Latent Defects Liability Period, such Latent Defect shall be Repaired by Seller at
Seller’s option, with all possible speed and at Seller’s sole cost expense, provided that the Latent
Defect existed and would not have been disclosed by a reasonable examination conducted in
accordance with Prudent Industry Practice prior to the expiration of the Defects Liability Period.

(c) Seller agrees that any examination of the Work undertaken by Buyer at a relevant
time shall, in respect of that part of the Work examined, constitute a reasonable examination
conducted in accordance with Prudent Industry Practice within the meaning of this Article.

(d) During Latent Defects Liability Period, in the event Seller’s OEM issues any
notice, including Technical Information Letters, service bulletins or similar notices recommending
replacement or repair of one or more parts of the Equipment and such repair or replacement is
necessary for continued safe operation of the Equipment or is issued to address a defect in
material, or workmanship (each a “Latent Defect”), Seller shall repair or replace the affected parts
in accordance with and subject to all the terms of the Warranty provided that Purchaser shall make
the affected Work reasonably available for performance of the repairs or modifications and Seller
shall cooperate with Purchaser in scheduling such modifications or repairs in order to avoid
disruption to Purchaser’s operations.
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Section 23.11 Significant Defects

@ Seller warrants and guarantees to Buyer that there will be no Significant Defects.

(b) Consequences of Significant Defects. In the event that a Significant Defect occurs,
Seller shall make good the Significant Defect.

ARTICLE 24
LIQUIDATED DAMAGES

Section 24.1 General

The Parties agree that it is difficult or impossible to determine with precision the amount of damages
that would be incurred by Buyer as a result of Seller’s failure to timely complete the Project or to meet
the Guaranteed Substantial Completion Date or Performance Guarantees. Accordingly, the Parties
expressly agree that if Seller fails to timely complete the Project or to meet the Guaranteed Substantial
Completion Date or the Performance Guarantees, any sums which would be payable under this article
24 because of such failures are liquidated damages and not a penalty, and are fair and reasonable and
any such sums represent a reasonable estimate of fair compensation for the losses that may reasonably
be anticipated from such failures.

Section 24.2 Critical Milestone Guarantee Liquidated Damages

@ The Project Schedule designates certain times as critical milestones (each a
“Critical Milestone”) by which Seller represents that each such Critical Milestone will occur by its
respective Target Date. While timely completion of each step in the Project Schedule is important
to the success of the project, the occurrence of each Critical Milestone by its respective Target
Date is of critical importance to completion of the Project in a timely manner consistent with
Buyer’s vital business interests.

(b) The Parties agree that it will be very difficult to determine the cost to Buyer for late
delivery of Critical Milestones; therefore, the Parties agree upon the amounts set forth below, as
liquidated damages for such late delivery and not a penalty, as consideration for delay in delivery
and the resulting loss of beneficial use of the Work associated with each Critical Milestone. Such
amounts being Critical Milestones Liquidated Damages (“Critical Milestone LDs”).

(c) For each day of delay after the relevant Target Date in achieving any Critical
Milestone, the amounts otherwise payable to Seller pursuant to this Agreement shall be reduced
by $[ ] per day for each day of delay beyond the relevant Target Date in achieving any Critical
Milestone (“Reduction Amount”).

(d) The Reduction Amount (i) shall arise independently with respect to each such
delay and (ii) shall arise independently with respect to Late Substantial Completion LDs as
defined in Section 24.3 (“Liquidated Damages for Delay in Substantial Completion”). At Buyer’s
option and in its sole discretion, Buyer may either require Seller to pay to Buyer the Reduction
Amount or may deduct the Reduction Amount from any monies subsequently payable to Seller.
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Section 24.3 Liquidated Damages for Delay in Substantial Completion

If Seller fails to achieve Substantial Completion prior to the Substantial Completion LD
Commencement Date, then commencing on the Substantial Completion LD Commencement Date,
Seller shall pay Buyer liquidated damages, for each day until Seller achieves Substantial Completion,
in an amount equal to (a) fifty thousand Dollars ($50,000.00) per day if the Project is Dispatchable and
(b) one hundred thousand Dollars ($100,000.00) per day if the Project is not Dispatchable
(collectively, “Late Substantial Completion LDs”).

Section 24.4 Liquidated Damages for Net Capacity and Net Heat Rate

Seller shall pay liquidated damages in accordance with the terms and conditions set forth in Section 14
of Appendix H as a result of the failure of the Work to achieve the Guaranteed Net Capacity, the
Guaranteed Incremental Net Capacity or the Guaranteed Net Heat Rate and the Guaranteed
Incremental Net Heat Rate in accordance with the Performance Guarantees. Seller shall be granted the
Cure Period to allow remedial actions to be taken to achieve the Guaranteed Net Capacity and the
Guaranteed Incremental Net Capacity or the Guaranteed Net Heat Rate and the Guaranteed
Incremental Net Capacity, prior to Seller’s being liable for payment of the liquidated damages as
provided in Section 14 of Appendix H.

Section 24.5 Liquidated Damages for Startup and Commissioning

If in connection with startup, commissioning and Performance Testing Seller exceeds ninety (90)
Equivalent Starts and/or three hundred (300) Fired Hours per Combustion Turbine, then Seller shall
pay to Buyer, in addition to any other Liquidated Damages, and amount equal to (a) Twelve Thousand
Dollars ($12,000) per Equivalent Start in excess of ninety (90) Equivalent Starts for either Combustion
Turbine; plus (b) Three Hundred Dollars ($300) per Fired Hour in excess of three hundred (300) Fired
Hours for either Combustion Turbine.

Section 24.6 Calculations and Payments of Liquidated Damages

@ Unless otherwise set forth in this article 24, all calculations with respect to amounts
payable as liquidated damages under this article 24 shall be made by Seller and provided to Buyer
within (i) in the case of Section 24.2 (“Critical Milestone Guarantee Liquidated Damages”) and
Section 24.3 (“Liquidated Damages for Delay in Substantial Completion”), ten (10) Business
Days after the final day of each month during which amounts become payable thereunder; and
(i) in the case of Section 24.4 (“Liquidated Damages for Net Capacity”) and Section 24.5
(“Liquidated Damages for Startup and Commissioning”), ten (10) Business Days after Buyer’s
receipt of the Final Performance Test Report, but no later than ten (10) Business Days after the
end of any applicable cure period. Buyer shall have the right to audit such calculations. Seller
shall itemize such calculations and such calculations shall include supporting documentation as
Buyer shall reasonably request and shall be in sufficient detail to permit Buyer to verify each
calculation. Buyer shall notify Seller as soon as reasonably possible of any portion of the
calculations with which Buyer disagrees.

(b) Liquidated damages shall bear interest at the Late Payment Rate, compounded
daily from the date such amount was due, but not to exceed the maximum rate of interest
permitted by Applicable Law.
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ARTICLE 25
LIMITATIONS OF LIABILITY

Section 25.1 Duty to Mitigate

In all cases, but subject to any right or remedy which the Party may have under or by virtue of this
Agreement, the Party establishing or alleging a breach of Agreement or a right to recover pursuant to
any Article under this Agreement or a right to be indemnified in accordance with this Agreement shall
be under a duty to take all necessary measures to mitigate the loss which has occurred provided that the
Party can do so without unreasonable inconvenience or cost.

Section 25.2 Limitation of Buyer’s Liability

Subject to the obligation of Seller to pay or allow Liquidated Damages to Buyer under this Agreement,
neither Seller nor Buyer shall be liable to the other by way of indemnity or by reason of any breach of
this Agreement or of statutory duty or by reason of tort (including negligence but excluding any
damages payable to a third party caused by a trespass or nuisance for which Seller is responsible
pursuant to this Agreement) for any loss of profit or income, loss of use, loss of production, loss of
contracts or for any indirect or consequential, multiple, punitive or exemplary damages that may be
suffered by the other.

Section 25.3  Enforceability of Liquidated Damages

@ Enforceability of Liguidated Damages. If the provisions for the payment of
Liquidated Damages in this Agreement are held to be unenforceable, Seller agrees to pay to Buyer
all actual damages suffered by Buyer due to the circumstances giving rise to the liability to pay
Liquidated Damages (had they been enforceable) including loss of profit or income, loss of use,
loss of production, loss of contracts and indirect and consequential damages but subject to the
maximum amounts which would have been payable if the Liquidated Damages provisions had
been enforceable.

(b) If, however, the provisions for the payment of Liquidated Damages in this
Agreement are held to be unenforceable as a result of a claim, objection, defense, dispute or
proceedings raised or brought by Seller as part of or during the hearing of which Seller argues that
the said provisions are unenforceable on the grounds that such liquidated damages should be
construed at law as and/or amount to a penalty as opposed to an argument or suggestion that Seller
is not liable to pay Liquidated Damages pursuant to this Agreement, Seller expressly agrees to
pay to Buyer all costs, losses and damages whatsoever (including loss of profit, loss of use and
loss of production, loss of contracts and indirect and consequential damages) incurred or payable
by Buyer arising from or in connection with the circumstances giving rise to the claim for the
payment of Liquidated Damages which has been made by Buyer, WHICH PAYMENTS SHALL NOT BE
SUBJECT TO ANY CAPS ON LIABILITY.
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Section 25.4 Limitations on Liquidated Damages

@ The aggregate amount of liquidated damages payable by Seller as Reduction
Amounts under Section 24.2 (“Critical Milestone Guarantee Liquidated Damages”) shall not
exceed, in the aggregate, an amount equal to 5% of the Purchase Price.

(b) The amount of liquidated damages payable by Seller for delays in achieving
Substantial Completion under Section 24.3 (“Liquidated Damages for Delay in Substantial
Completion”) shall not exceed, in the aggregate, an amount equal to 30% of the Purchase Price.

(©) The amount of liquidated damages payable by Seller attributable to failure to meet
the Guaranteed Net Capacity pursuant to Section 24.4 (“Liquidated Damages for Net Capacity”)
shall not exceed, in the aggregate, an amount equal to 15% of the Purchase Price.

(d) The amount of liquidated damages payable by Seller attributable to failure to meet
the Guaranteed Net Heat Rate pursuant to Section 24.4 (“Liquidated Damages for Net Capacity”)
shall not exceed, in the aggregate, an amount equal to 20% of the Purchase Price.

(e) {&)The amount of liquidated damages payable by Seller attributable to failure to
meet the startup and commissioning requirements pursuant to Section 24.5 (“Liquidated Damages
for Startup and Commissioning™) shall not exceed, in the aggregate, an amount equal to 15% of
the Purchase Price.

(f) £ The amount of liquidated damages under paragraphs (a) through (e) shall not
exceed, in the aggregate, an amount equal to 50% of the Purchase Price.

H(a) fer—Without prejudice to or limitation of Seller’s liabilities and obligations set forth
under paragraphs (a) through (e), all of which shall be in excess of and not subject to the limitation
contained in this paragraph (e), the aggregate liability of Seller to Buyer shall not exceed one
hundred percent (100%) of the amount of Purchase Price. In calculating the unexpended amounts
of Seller’s limitations of liability under this Section, no account shall be taken of any insurance
proceeds payable to Seller (whether payable directly to Seller or payable to Seller through Buyer)
under insurance coverage obtained by Buyer operate to reduce such unexpended limits of liability
unless and to the extent that such proceeds are not paid due to circumstances beyond the control of
Seller within a reasonable time following final determination in accordance with the relevant
policy of insurance that they are payable. The limitations of liability set out in this Article shall
not apply in relation to any failure by Seller to fulfill its obligations due to its gross negligence or
willful misconduct under this Agreement.

ARTICLE 26
INDEMNIFICATION

Section 26.1 Indemnification for Third Party Claims

@ Seller shall defend, indemnify and hold harmless Buyer, its shareholders and
Affiliates, and their respective directors, officers, employees and agents, from and against all third
party Claims and Liabilities for injury, including death, and property damage caused by, arising
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out of, or in connection with the performance by any Project Party of the Transaction Documents
to the extent any of such Claims or Liabilities were caused by the negligence, gross negligence or
willful misconduct of Seller, the Contractor, any Subcontractor, and its respective employees or
agents.

(b) Buyer shall defend, indemnify and hold harmless Seller and its managers, officers,
employees and agents, from and against all third party Claims and Liabilities for injury, including
death, and property damage caused by, arising out of, or in connection with the performance of the
Transaction Documents to the extent any of such Claims or Liabilities were caused by the
negligence, gross negligence or willful misconduct of Buyer, its employees or agents.

(©) Either Party seeking indemnification under this Agreement (the *“Indemnified
Party”) shall give notice to the Party required to provide indemnification hereunder (the
“Indemnifying Party”) promptly after the Indemnified Party has actual knowledge of any Claim as
to which indemnity may be sought hereunder, and the Indemnified Party shall permit the
Indemnifying Party (at the expense of the Indemnifying Party) to assume the defense of any Claim
or litigation resulting therefrom; provided that:

() counsel for the Indemnifying Party who shall conduct the defense of such Claim
or litigation shall be reasonably satisfactory to the Indemnified Party;

(i) the Indemnified Party may participate in such defense at its own expense, except
the Indemnifying Party shall reimburse the Indemnified Party for its participation in such
defense to the extent that the Indemnifying Party requests the Indemnified Party to participate
in its own defense; and

(iii)  the omission by the Indemnified Party to give notice as provided herein shall not
relieve the Indemnifying Party of its indemnification obligations hereunder except to the extent
that such omission results in a failure of actual notice to the Indemnifying Party and
Indemnifying Party is damaged as a result of such failure to give notice.

Notwithstanding the foregoing, the Indemnifying Party may not settle any Claim related to the
indemnity being provided hereunder without the consent of the Indemnified Party, such consent not to
be unreasonably withheld.

(d) With regard to any Claim or Liability which is the result of the joint or concurrent
fault or negligence of Seller and Buyer, the Parties agree to jointly defend any Claim with respect
thereto that is based on such joint or concurrent fault or negligence of Buyer and Seller. Any
Claim of contribution or indemnification between Buyer and Seller relating to such Claims shall
be resolved on the basis of the percentage of fault or negligence and the Parties agree to reserve
the determination of such percentage until after resolution of such Claim. Such pro rata share
shall be based upon a final judicial determination of the Parties’ comparative fault or negligence
or, in the absence of such determination, by mutual agreement.

(e Nothing in this Section 26.1 is intended to allow any Indemnified Party to be

indemnified from and against any third party Claims and Liabilities caused by, arising out of, or in
connection with the performance of this Agreement to the extent any of such Claims or Liabilities
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were caused by, arose out of, or were in any way incidental to or in connection with its own
negligence or intentional misconduct.

Section 26.2 Title Indemnity and Liens

@ Seller shall promptly pay when due all obligations for labor and material in
connection with the Work. Seller shall discharge at once, or bond with a bonding company or
surety acceptable to Buyer or otherwise secure against all Liens and attachments which are filed in
connection with the Work.

(b) {b}———Seller shall keep the Work free and clear of and shall promptly release or
cause the release of all Liens, recorded notices, Claims for nonpayment and lis pendens filed of
record by the Contractor or any Subcontractor.

(©) te)Seller shall (i) indemnify, defend, and hold harmless Buyer from all laborers’,
material men’s and mechanics’ Liens, or Claims made or filed upon the Work, or the property on
which the Work is located on account of any labor performed or labor, services, equipment, and
materials furnished by Seller’s Subcontractors of any tier and all laborers, materialmen,
mechanics, and other persons in connection with the work, and (ii) keep the work and said
property free and clear of all liens or claims arising from the performance of any Work covered by
this Agreement by Seller, its Subcontractors of any tier, and all laborers, materialmen, mechanics
and other such persons.

(d) {&¢)———If any Lien arising out of this Agreement is filed before or after Work is
completed, Seller, within ten (10) calendar days after receiving from Buyer written notice of such
lien, shall obtain release or provide financial assurance satisfactory to Buyer to protect Buyer from
or otherwise satisfy such lien. If Seller fails to do so, Buyer may take such steps and make such
expenditures as in its discretion it deems advisable to obtain release of or otherwise satisfy any
such lien or liens, and Seller shall upon demand reimburse Buyer for all costs incurred and
expenditures made by Buyer in obtaining such release or satisfaction.

(e) {e)Seller’s obligation to indemnify, defend and hold harmless Buyer from liens
shall not in any way be rendered unenforceable, or altered, amended, eliminated or otherwise
conditioned by any laws and regulations related to processing such liens. Buyer shall have no
obligation to deliver a copy of any notice of claim or right to a lien to Seller or any other person or
entity.

()] {BH1f Seller shall default in discharging any Liens, Claims or encumbrances filed or
asserted against the Work, Buyer shall promptly provide notice to Seller, and Seller shall then
satisfy or defend any such Liens, Claims or encumbrances. If Seller either does not promptly
satisfy such Liens, Claims or encumbrances or does not give Buyer reasons satisfactory to Buyer
for not paying such Liens, Claims or encumbrances, within fifteen (15) days of Seller’s receipt of
such notice, Buyer shall have the right, at its option, after providing notice to Seller, to pay or
settle such Liens, Claims or encumbrances by agreement, and Seller shall, within fifteen (15) days
of request by Buyer, reimburse Buyer for all costs incurred by Buyer to discharge such Liens,
Claims or encumbrances, including administrative costs, attorneys’ fees and other expenses or
Buyer shall have the right to deduct the amount of such costs from the amount payable to Seller.
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Seller shall have the right to contest any such Lien, Claim or encumbrance, provided that Seller
first provide to Buyer financial assurances in amount, form and substance satisfactory to Buyer
and otherwise complies with Applicable Law with respect to removal of Liens.

(9) fgy—Seller shall at its own expense defend any suit or proceeding based on
any Claim for which Seller is responsible under this Section. Buyer shall give Seller such
assistance as Seller may reasonably require in the defense of such suit, and Buyer shall have the
right to be represented herein by counsel of its own choosing at its own expense. If Seller fails to
defend diligently any such suit or proceeding, Buyer may, in its reasonable discretion, either
defend the suit or proceeding or settle the Claim which is the basis thereof without the consent of
Seller and without relieving Seller of the obligation to indemnify as provided herein. In such a
case Seller’s obligation to defend shall include reimbursement of Buyer’s reasonable legal fees
and related costs incurred in defending or settling the suit.

Section 26.3 Indemnity Period

Seller’s obligation to indemnify Buyer consistent with the provisions of this article 26 shall continue
after the closing in accordance with the following (collectively, the “Indemnity Period”):

@ With respect to Claims and Liabilities brought by third parties, Seller’s obligation
to indemnify Buyer shall continue for a period of two years following the Closing Date.

(b) With respect to Claims and Liabilities relating to the title of the Site, Project, or the
Work, Seller’s obligation to indemnify Buyer shall continue indefinitely.

(©) With respect to all other Claims and Liabilities, Seller’s obligation to indemnify
Buyer shall continue for a period of eighteen months following the Closing Date.

ARTICLE 27
INSURANCE

Section 27.1 Contractor’s and Subcontractors’ Insurance Coverage

Seller shall maintain and shall require and cause the Contractor and all Subcontractors, while
performing work on the Site, to provide, pay for and continuously maintain in full force and effect with
insurers having an A.M. Best Insurance Reports rating of A-:VII or better the following insurance
coverages:

@) Employers’ Liability insurance with a minimum limit of $1,000,000.

(b) Commercial General Liability insurance, to include contractual liability, with a
minimum single limit of $1,000,000 with $3,000,000 annual aggregate to protect against and from
all loss by reason of injury to persons or damage to property based upon and arising out of the
work performed under this Agreement.
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(c) Umbrella or Excess Liability insurance with minimum limits of $10,000,000 per
occurrence and $10,000,000 annual aggregate to cover claims in excess of the underlying limits
for Employer’s Liability, General Liability, and Automobile Liability.

(d) Business Automobile Liability insurance with a minimum single limit of
$1,000,000 for bodily injury and property damage with respect to Seller’s vehicles whether
owned, hired or non-owned, assigned to or used by Seller in the performance of the work.

(e) Professional Liability insurance (Errors and Omissions) with a minimum single
limit of $1,000,000 to cover claims arising out of Consultant’s professional services hereunder.
This policy shall be maintained until one year after Buyer’s acceptance of Consultant’s work..

()] Transit and Installation insurance with a minimum single limit of $500,000 to
cover damage to property and other claims arising out of the loading, unloading, transportation,
lifting, lowering, or other handling of such property.

(9) For Commercial General Liability insurance, the policy shall include:

() Provisions or endorsements naming Buyer, its Board of Directors, officers and
employees as additional insured;

(i) Cross liability coverage so that the insurance applies separately to each insured
against whom claim is made or suit is brought, even in instances where one insured claims
against or sues another insured.

(h) All policies, except professional liability and transit and installation, shall include
provisions that such insurance is primary insurance with respect to the interests of Buyer and that
any other insurance maintained by Buyer is excess and not contributory insurance with the
insurance required hereunder, and provisions that such policies shall not be canceled or their limits
of liability reduced without:

Q) Ten (10) days’ prior written notice to Buyer if canceled for nonpayment of
premium

(i) Thirty (30) days’ prior written notice to Buyer if canceled for any other reason.

(i) A certificate in a form satisfactory to Buyer certifying to the issuance of such
insurance shall be furnished to Buyer and included at Exhibit H.

() Commercial general liability coverage written on a “claims-made” basis, if any,
shall be specifically identified on the certificate.

() If requested by Buyer, a copy of each insurance policy, certified as a true copy by
an authorized representative of the issuing insurance company, shall be furnished to Buyer.

(k) Insurance coverage provided on a “claims-made” basis shall be maintained by
Seller for a minimum period of five (5) years after the completion of any award and for such other
length of time necessary to cover liabilities arising out of the work.
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M Insurance coverage provided on a “claims-made” basis shall be maintained by
Seller for a minimum period of five (5) years after the completion of this Agreement and for such
other length of time necessary to cover liabilities arising out of the Work.

(m)  Seller shall ensure that the Contractor and each and every Subcontractor maintains
in full force and effect the insurance coverage and limits required under this Section 27.1
(“Contractor’s Insurance”) at all times on and after the commencement of the Work and
continuing until the Closing Date, unless otherwise indicated herein. The coverage under
Contractor’s Insurance shall be primary to the extent of the Contractor’s obligations to indemnify
Seller and Buyer without regard to other insurance available to Buyer. Within thirty (30) days
prior to the commencement of the Work at the Site, Seller shall provide Buyer applicable
insurance certificates of such coverage completed by duly authorized representatives of the insurer
certifying that (a) the coverages required hereunder are in effect, and (b) the coverages will not be
canceled, nonrenewed or materially changed by endorsement or through issuance of other policies
of insurance without thirty (30) days’ prior notice to Seller and Buyer. The acceptance by Buyer
of Seller’s delivery of any certificate of insurance evidencing the insurance coverages and limits
required hereunder shall not be deemed to constitute approval or agreement that (i) the insured
party has satisfied the insurance requirements set forth herein or (ii) the insurance policies
described in such certificates of insurance comply with such requirements.

(n) If Seller fails to require the Contractor and the Subcontractors to maintain the
insurance required hereunder, Buyer shall have the right, but not the obligation, to purchase such
insurance at Seller’s expense.

(o) The Contractor’s insurance carrier and the Subcontractors or Subcontractors’
insurance carriers shall use commercially reasonable efforts to provide Seller and Seller will
provide Buyer written notice of cancellation, termination or material alteration.

(p) Anything in this Agreement to the contrary notwithstanding, the occurrence of any
of the following shall in no way relieve Seller from any of its obligations under this Agreement;
(a) failure by the Contractor or any Subcontractor to procure the insurance required by this
Agreement; (b) failure by the Contractor or any Subcontractor to comply fully with any of the
insurance provisions of this Agreement; (c) failure by the Contractor or any Subcontractor to
secure such endorsements on the policies as may be necessary to carry out the terms and
provisions of this Agreement; (d) the insolvency, bankruptcy or failure of any insurance company
providing insurance to the Contractor or any Subcontractor; or (e) failure of any insurance
company to pay any claim accruing under its policy.

()] In the event that liability for any loss or damage is denied by the underwriter or
underwriters in whole or in part due to the breach of said insurance by the Contractor or any
Subcontractors, or for any other reason attributable to the Contractor or any Subcontractor, or if
the Contractor or any Subcontractor fails to maintain any of the insurance herein required, then
Seller shall defend, indemnify and hold Buyer harmless against all losses which would otherwise
have been covered by said insurance.
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Section 27.2 Buyer’s Insurance

@ Owner shall procure at its own expense and maintain in full force and effect during
the life of this Contract, with responsible insurance companies authorized to do business in the
State of Utah, the types and limits of insurance as set forth below. Such companies shall have an
A.M. Best Insurance Reports rating of A-:VII or better. Buyer, at its own cost, may purchase any
additional insurance it believes necessary to protect its interests.

(b) Builder’s All-Risk Insurance.  Effective the earlier of 1) the point of
groundbreaking at the Site or 2) the date of the first shipment of any Material, Equipment,
supplies or other elements of the Work, Buyer shall obtain and thereafter at all times during
performance of the Work, maintain Builder’s All-Risk Insurance. Coverage shall remain in effect
until replaced by permanent property insurance which will be placed by Buyer upon Final
Completion. Such Builder’s All-Risk Insurance shall insure as an insured, Seller, Contractor, their
respective affiliates and Subcontractors of any tier, Buyer and its affiliates, and shall cover all
property in the course of construction, including the Work, Materials and Equipment,
miscellaneous equipment and furnishings (other than equipment covered under Seller’s or
Contractor’s equipment floater), from physical loss or damage caused by perils covered by a
Builder’s All-Risk form or equivalent coverage. Such insurance shall include mechanical and
electrical breakdown coverage during start-up and testing, and other operations of the Project prior
to Final Completion. The limit of liability shall be the full replacement cost of the Work including
primary cost of equipment plus freight. The required deductible for all such insurance shall not
exceed Two Hundred Fifty Thousand Dollars ($250,000), except as noted below, and except during
the Performance Testing, when the applicable deductibles shall be $500,000 per occurrence, or in the case
of turbine/generator units $1,000,000 per occurrence. The Builder’s All-Risk coverage shall not
contain an exclusion for resultant damage caused by faulty workmanship, design or materials.
Buyer and Seller agree, and Seller shall require Contractor and all Subcontractors to agree, to
waive all rights of recovery against each other for damages caused by fire and/or other perils to
the extent covered by the “All Risk” policy.

(©) The following additional coverages shall be provided:

(i) Flood coverage with a sublimit of $25,000,000 per occurrence and in the
aggregate, with a deductible of 5% of the values at risk at the time of loss, subject to a
deductible of $1,000,000;

(i) Expediting expense with a sublimit of $10,000,000 except $5,000,000 for air-
freight per loss;

(iii)  Earthquake coverage with a sublimit of $25,000,000 per occurrence and in the
aggregate, with a deductible of 5% of the values at risk at the time of loss, subject to a
deductible of $1,000,000;

(iv)  Coverage for Equipment and Material at laydown areas or temporary storage off
of the actual construction site (including freight expense) with a sub-limit of $25,000,000 per
location. Should the values at risk at any location exceed this sublimit, Seller shall secure such
additional coverage as may be required to insure the full values then at risk at its own cost;
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(v) Removal of debris with a sublimit of 10% of Project value, subject to
$25,000,000 maximum per loss; and

(vi)  Transit coverage with a $15,000,000 limit for turbines and generators only and a
$5,000,000 limit for all other property including ocean and air transit if any Equipment is to be
moved by vessel or aircraft, with sublimits sufficient to insure the full replacement value.
Coverage shall protect the interest of Seller and of Buyer, and their directors, officers,
employees and agents.

(d) Endorsements. Buyer’s insurance policies shall be endorsed to provide that Seller,
Contractor and its Subcontractors, and their respective officers, directors and employees shall be
named as additional insured with a waiver of insurer’s right of subrogation. In addition, Seller,
Contractor and its Subcontractors shall be extended the benefit of any operating property
insurance, including being named additional insured and a waiver of insurer’s right of subrogation
through Final Completion.

Section 27.3 Waiver of Rights

In regards to any property insurance maintained by any Party, each such Party shall waive all rights of
recovery and subrogation against the other Party.

Section 27.4  Seller’s Cooperation with Buyer

@ Seller agrees to cooperate with and assist Buyer, as reasonably requested by Buyer,
in Buyer’s procurement of any insurance required by this Agreement or otherwise to be procured
in connection with the Project.

(b) Seller agrees to provide such assistance and documentation as Buyer may request
in connection with Claims Buyer may make under its insurance policies purchased in connection
with the Project for damage or events that occur after the Effective Date and prior to the expiration
of the applicable warranty period.

ARTICLE 28
FORCE MAJEURE

Section 28.1 Effect of Force Majeure

Neither Party shall be considered to be in default or in breach of its obligations under this Agreement
to the extent that performance of such obligations is prevented by any event of Force Majeure arising
after the date of this Agreement.

Section 28.2 Notice of Occurrence

If either Party considers that any event of Force Majeure has occurred which may affect performance
of its obligations under this Agreement, it shall promptly notify the other Party thereof stating the full
particulars and anticipated duration of the event and the performance obligations that will be affected
by the event.
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Section 28.3 Performance to Continue

Upon the occurrence of any event of Force Majeure, Seller shall use commercially reasonable efforts
to continue to perform its obligations under this Agreement. Seller shall notify Buyer of the steps
Seller proposes to take, including any reasonable alternative means for performance, which is not
prevented by Force Majeure. Seller shall not take any such alternative steps unless directed so to do by
Buyer pursuant to a Change Order. In any such case, Seller shall use reasonable efforts to mitigate all
such costs and impacts on the schedule for performance and on the Guaranteed Substantial Completion
Date.

Section 28.4 Termination in Consequence of Force Majeure

If circumstances of Force Majeure have occurred that have materially affected the Work and
have continued for a period of forty-five (45) days in the aggregate, and there is a corresponding delay
in the schedule for performance and the Guaranteed Substantial Completion Date of forty-five (45)
days in the aggregate caused by the Force Majeure, then, notwithstanding that Seller may by reason
thereof have been granted an extension of the schedule for performance and the Guaranteed Substantial
Completion Date, by Change Order, Buyer shall be entitled to provide notice of its intent to terminate
this Agreement upon thirty (30) days notice to Seller. If at the expiration of such thirty (30)-day period
such Force Majeure shall still continue, Buyer may elect to terminate this Agreement.

Section 28.5 Risk of Loss

Prior to termination of this Agreement, nothing in this article 28 shall change the allocation to
Seller of the risk of loss or damage prior to the Closing Date, and any Change Order or payment to
Seller resulting from a Force Majeure shall take into account such allocation of the risk of loss or
damage.

ARTICLE 29
DEFAULT

Section 29.1 Seller’s Default

Seller shall be in default (“Seller Default™) hereunder if:

@ A Project Party fails in any material respect to comply with its obligations under
the Transaction Documents; provided, however, that if all material adverse consequences of a
breach of an obligation can be cured or remedied by Seller within a period of thirty (30) days after
such breach, such breach shall not become a Seller Default until thirty (30) days after such breach;

(b) A Project Party assigns the Transaction Documents to which it is a party other than
as permitted both hereunder and thereunder;

(©) A Project Party shall commence a voluntary case under the Bankruptcy Code; file a
petition seeking to take advantage of any other laws, domestic or foreign, relating to bankruptcy,
insolvency, reorganization, winding up or composition or adjustment of debts; consent to or fail to
contest in a timely and appropriate manner any petition filed against it in an insolvency case under
such bankruptcy laws or other laws; apply for, or consent to or fail to contest in a timely and
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appropriate manner, the appointment of, or the taking of possession by, a receiver, custodian,
trustee, liquidator or the like of itself or of a substantial part of its assets; admit in writing its
inability to pay, or generally not be paying, its debts (other than those that are the subject of bona
fide disputes) as they become due; make a general assignment for the benefit of creditors; take any
action for the purpose of effecting any of the foregoing; or a case or other proceeding shall be
commenced by a third party against a Project Party seeking (i) relief under the Bankruptcy Code
or under any other laws, domestic or foreign, relating to bankruptcy, insolvency, reorganization,
winding up or composition or adjustment of debts or (ii) the appointment of a trustee, receiver,
custodian, liquidator or the like of such Project Party of all or any substantial part of its assets, and
such case or proceeding shall continue undismissed or unstayed for a period of sixty (60) days;

(d) any representation or warranty made by Seller for which an express remedy is not
provided shall prove to have been false in any material respect as of the date made;

(e) any Judgment shall be entered against any Project Party (i) decreeing such Person’s
involuntary dissolution or split up or (ii) any (x) such Judgment shall award non monetary relief
which results in a Material Adverse Change or (y) such Judgment shall award monetary damages
in an amount of (1) $ with respect to Seller or (1) with respect to Project Parties
other than Seller, such Judgment shall award monetary damages in an amount that would cause a
Material Adverse Change;

() as a result of an act or omission of any Project Party, any of the Security
Documents shall for any reason cease to be in full force and effect, or shall cease to give Buyer
the Liens, rights, powers and privileges purported to be created thereby in any material respect.
At any time, as a result of an act or omission of any Project Party, Buyer shall fail to have a first
priority perfected security interest in all the Collateral;

(9) a Material Adverse Change shall have occurred and be continuing, unless such
Material Adverse Change is a result of an act or omission of Buyer; or

(h) Seller fails to pay liquidated damages to Buyer or to the Substantial Completion
LD Delay Account when due, except to the extent such payments are being disputed in good faith.

Section 29.2 Buyer’s Default

Buyer shall be in default (“Buyer’s Default™) hereunder if:
@ Buyer fails to pay Seller any undisputed amount due Seller under article 2 (“Sale of
Assets”) or article 3 (“Terms for Progress Payments”), and fails to cure such default within ten
(10) Business Days after receiving notice of default from Seller;

(b) Buyer has failed in any material respect to comply with its other material
obligations under this Agreement; provided, however, that if all material adverse consequences of
a breach of an obligation can be cured or remedied by Buyer within a period of thirty
(30) Business Days after such breach, such breach shall not become a Buyer’s Default until thirty
(30) Business Days after such breach;

(©) Buyer shall commence a voluntary case under the Bankruptcy Code; file a petition
seeking to take advantage of any other laws, domestic or foreign, relating to bankruptcy,
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insolvency, reorganization, winding up or composition or adjustment of debts; consent to or fail to
contest in a timely and appropriate manner any petition filed against it in an insolvency case under
such bankruptcy laws or other laws; apply for, or consent to or fail to contest in a timely and
appropriate manner, the appointment of, or the taking of possession by, a receiver, custodian,
trustee, liquidator or the like of itself or of a substantial part of its assets; admit in writing its
inability to pay, or generally not be paying, its debts (other than those that are the subject of bona
fide disputes) as they become due; make a general assignment for the benefit of creditors; take any
action for the purpose of effecting any of the foregoing; or a case or other proceeding shall be
commenced by a third party against Buyer seeking (i) relief under the Federal bankruptcy laws (as
now or hereafter in effect) or under any other laws, domestic or foreign, relating to bankruptcy,
insolvency, reorganization, winding up or composition or adjustment of debts or (ii) the
appointment of a trustee, receiver, custodian, liquidator or the like of Buyer of all or any
substantial part of its assets, and such case or proceeding shall continue undismissed or unstayed
for a period of sixty (60) days;

d) any representation or warranty made by Buyer in this Agreement for which an
express remedy is not provided shall have been false in any material respect as of the date made;

(e) any suspension of the Work requested by Buyer continues for more than thirty (30)
days, and Buyer and Seller are unable to agree on a Change Order, unless such dispute is being
resolved under article 32 (*Claims, Claim Notice and Dispute Resolution”).

Section 29.3 Removal of Seller’s Equipment

Upon termination due to Buyer’s default, Seller shall be entitled to remove during normal working
hours all the Seller Equipment which are on the Site. Prior to removing any Seller Equipment from the
Site Seller shall provide to Buyer a detailed list of Seller Equipment to be removed. No equipment
shall be Seller Equipment unless it is included in the then-current list approved pursuant to Section
12.1 (*Seller’s Equipment”).

Section 29.4 Remedies on Default

@) Step-In Rights. During the occurrence and continuance of any Seller Default or
occurrence of any event described in Section 30.1(b) (“Termination by Buyer”), and in addition to
any other rights Buyer may have hereunder or at law or in equity, Buyer shall have the right, but
not the obligation, take all actions necessary to perform any and all work and labor it deems
necessary to complete, operate or maintain the Project in accordance with the terms of this
Agreement, including causing Seller to vacate the Project and surrender possession of the Project
and all proprietary information, Equipment, spare parts and other supplies located at the Project to
Buyer. If Buyer at any time exercises its rights under this Section 29.4(a), Buyer shall be relieved
of its obligations of payment during such time as it is exercising its right under this Section, and
shall be entitled to recover all costs incurred by Buyer, plus 20% for general and administrative
costs in connection with work performed during that time. Notwithstanding the foregoing,
nothing set forth in this Section shall excuse Seller of its obligations to remedy its default and
perform its obligations hereunder.
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(b) Cure Rights. During the occurrence and continuance of any Seller Default or
occurrence of any event described in Section 30.1(b) (“Termination by Buyer”) and upon receipt
of any notice that Seller is in default of any of its obligations under any of the Project Documents,
and in addition to any other rights Buyer may have hereunder or at law or in equity, Buyer shall
have the right, but not the obligation, to cure any default of Seller under any Transaction
Document. If Buyer at any time exercises its right under this Section 29.4(b), Buyer shall be
relieved of its obligations of payment during such time as it is exercising its right under this
Section. Notwithstanding the foregoing, nothing set forth in this Section shall excuse Seller of its
obligations to remedy its default and perform its obligations hereunder.

(©) Buyer Rights Following Termination due to a Seller Default. Upon termination of
this Agreement pursuant to Section 30.1(b) (“Termination by Buyer”), Buyer may, but shall not be
obligated to:

Q) remove Seller from the Site with risk of loss of the Work transferring to Buyer.
In addition, Buyer may, but shall not be obligated to, require Seller, at no additional cost to
Buyer, to take all steps necessary or requested by Buyer to assign Seller’s rights and obligations
under the Transaction Documents and Governmental Approvals identified by Buyer to Buyer
and to transfer to Buyer all other property, whether tangible or intangible, in which Seller has
rights which is necessary or desirable for the development, construction ownership or operation
of the Project at Seller’s actual cost;

(i) in addition to the foregoing, upon the occurrence and during the continuance of
any Seller Default, Buyer may exercise all of its rights as a secured party, under the Security
Documents or under applicable Law or otherwise (and all remedial provisions in the Security
Documents are hereby incorporated by reference); and

(iii)  pursue any and all remedies available at law or in equity.
ARTICLE 30
TERMINATION

Section 30.1 Termination by Buyer

@ Default Termination Rights. Upon the occurrence or continuation of a Seller
Default, Buyer may elect to terminate this Agreement as follows:

() with respect to a Seller Default described in subsection 29.1(c), immediately
terminate this Agreement and remove Seller from the Site with risk of loss of the Work
transferring to Buyer as provided in Section 29.4(c) hereof; and

(i) with respect to a Seller Default described in any subsection other than
subsection (c) of Section 29.1 (“Seller’s Default”), after having given notice to Seller of such
Seller Default and Seller’s having failed to cure such Seller Default within the cure period
specified in such subsection, or, if no cure period is specified, then fourteen (14) days after
such notice, terminate this Agreement.
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(b) Voluntary Termination. Following the achievement by Seller of the Notice to
Proceed Milestone, Buyer may elect to terminate this Agreement at any time without cause upon
not less than thirty (30) days’ notice to Seller.

Section 30.2 Termination by Seller

@ Default Termination Rights. Upon the occurrence or continuance of a Buyer
Default, Seller may elect to terminate this Agreement as provided in this Section 30.2.

() with respect to a Buyer’s Default described in Section 29.2(c), immediately
terminate this Agreement; and

(i) with respect to a Buyer’s Default described in any subsection other than Section
29.2(c), after having given notice to Buyer of such default and Buyer having failed to cure such
Buyer’s Default within the cure period specified in such subsection, or, if no cure period is
specified, then fourteen (14) Business Days after such notice, terminate this Agreement.

(b) Suspension Termination Rights. Seller may elect to terminate this Agreement due to
Suspension of the Work as provided in Section 16.1(b) (“Order to Suspend”).

Section 30.3 Procedures Following Termination by Seller or due to Force Majeure

@ Upon any termination of this Agreement pursuant to Section 28.4 (“Termination in
Consequence of Force Majeure”), Section 30.1(b) (*“\Voluntary Termination”) or Section 30.2(a)
(“Default Termination Rights”), the following provisions shall apply: (i) Buyer shall pay to Seller
the amount, if any, by which the applicable termination amount set forth in Appendix |
corresponding to the effective date of the termination (partial month to be appropriately pro-rated)
exceeds the cumulative payments made by Buyer prior to such date; (ii) at Buyer’s option, title (to
the extent not already transferred) and risk of loss to some or all of the Site and the Materials shall
transfer to Buyer; and (iii) Buyer shall be responsible for, as applicable, any transportation,
storage and insurance of and for the Materials for which Buyer has elected to take title.

(b) In addition to the foregoing, upon any such termination of this Agreement pursuant
to Section 28.4 (“Termination in Consequence of Force Majeure”), Section 30.1(b) (“Voluntary
Termination”) or Section 30.2(a) (“Default Termination Rights™) the following provisions shall
apply: Buyer may, but shall not be obligated to, at no additional cost to Buyer (i) require that
Seller take all steps necessary or requested by Buyer to assign its rights and obligations under the
Transaction Documents and Governmental Approvals identified by Buyer to Buyer and to transfer
to Buyer all other property, whether tangible or intangible, in which Seller has rights which is
necessary or desirable for the development, construction ownership or operation of the Project and
(i) exercise all of Seller’s rights including the right to request performance under and to enforce
any and all rights to, the Collateral, as provided in the Security Documents (and all remedial
provisions in the Security Documents are hereby incorporated by reference); and (iv) enter onto
the Site and to remove all Materials for which it has elected to take title.
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Section 30.4 Exclusivity

THE RIGHTS AND REMEDIES OF SELLER SET FORTH HEREIN FOR DEFAULT AND
TERMINATION ARE EXCLUSIVE AND NO OTHER REMEDIES OF ANY KIND
WHATSOEVER SHALL APPLY IN THE EVENT OF SUCH DEFAULT AND TERMINATION.

ARTICLE 31
TAXES

Section 31.1 Buyer’s Obligation

In addition to the Purchase Price, Buyer shall be obligated to pay the amount of any property,
privilege, license, sales, use, excise, gross receipts, value added, privilege or similar taxes or
assessments applicable to the sale of the Work or to the use of the Work. Seller shall use all
reasonable efforts to minimize the amount of such taxes and assessments payable by Buyer. All real or
personal property taxes related to the Project shall be paid by Buyer and shall not be apportioned at the
Closing.

Section 31.2 Seller’s Obligation

Seller have included in the Purchase Price the amount of any customs duties, and related customs
broker fees and charges or similar charges, for delivery of any components to the United States from
countries outside of the United States and transportation to the Site. Seller shall be liable for all
payroll and other employee related taxes and costs, for all property taxes related to the Site prior to
Closing and for all taxes based on its income. Contractor shall cooperate with Buyer’s reasonable
requests with respect to any challenge that Buyer elects to make with respect to any taxes imposed in
connection with the Project.

ARTICLE 32
CLAIMS, CLAIM NOTICE AND DISPUTE RESOLUTION

Section 32.1 Claims

@ Submission of Claims

Q) In the event Seller has a claim or request for a time extension, additional
compensation, any other adjustment of the Agreement terms and conditions, or any dispute
arising out of the Work (each a “Claim”), Seller shall notify Buyer in writing within five (5)
Business Days following the occurrence of the event giving rise to the Claim. Seller’s failure to
give notice as required will constitute a waiver of all of Seller’s rights with respect to the
Claim.

(i) As soon as practicable after Claim notification, Seller shall submit the Claim to

Buyer with all supporting information and documentation. Seller shall also respond promptly to
all Buyer inquiries about the Claim and its basis.

85Asset-Purchase-and-Sale-Agreement—Page 2



(ii))  Any Claim which is not disposed of by mutual agreement between the Parties
shall be decided by Buyer, which shall provide a written decision to Seller. Such decision shall
be final unless Seller, within thirty (30) days after such receipt of Buyer’s decision, provides to
Buyer a written protest, stating clearly and in detail the basis thereof, and such protest shall be
resolved in accordance with Section 32.2 (“Dispute Resolution”). It is agreed that Seller’s
failure to protest Buyer’s decision shall constitute a waiver by Seller of its Claim.

(iv)  Seller shall continue its performance of this Agreement notwithstanding the
submission of any Claim.

(b) Notification Prior to Incurring Costs. In any circumstances which might give rise to
a claim pursuant to this Article, Seller shall, before incurring any cost or expense, first give Buyer
every opportunity to determine whether the cost or expense should be incurred or whether any act
or forbearance shall or might mitigate the cost of any such claim.

(©) Buyer’s Liability to Pay Claims. Buyer shall not be liable to make payment in
respect of any claim for an additional payment unless Seller has complied with each and all of the
requirements of this article 32, whether as to the time within which claims must be made and/or
information provided or otherwise, it being acknowledged and agreed that the absence of
complete compliance herewith will involve significant prejudice to Buyer.

Section 32.2 Dispute Resolution

All disputes in connection with this Agreement between Buyer and Seller or between Buyer and any
Transaction Party shall be settled, if possible, by negotiation of Buyer Representative and Seller
Representative. If the matter is not resolved by such negotiations, either party may, by giving written
notice to the other party, cause the matter to be referred to a meeting of a Buyer Senior Procurement
Representative and Seller’s Management Representative. Such meeting shall be held within fifteen
(15) days following the giving of the written notice. If the matter is not resolved by such negotiations,
either party may, by giving written notice to the other party, cause the matter to be referred to a
meeting of appropriate higher management representatives of the parties. Such meeting shall be held
within thirty (30) days following the giving of the written notice. If the matter is not resolved within
thirty (30) days after the date of the notice referring the matter to the appropriate high management or
such later date as may be mutually agreed upon, the parties may then, subject to the terms of this
Agreement, commence legal action in court of competent jurisdiction in order to resolve the dispute.

ARTICLE 33
ASSIGNMENT

Section 33.1 Assignment of Seller’s Interests

Seller shall not assign any of its rights and obligations hereunder, except with Buyer’s prior written
consent.
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ARTICLE 34
CONFIDENTIALITY

Section 34.1 Confidentiality

@ It is understood that certain information may be exchanged among Buyer and
Seller that the disclosing Party considers proprietary and confidential. Each Party agrees that it
shall (and shall cause its Affiliates and its and their officers, directors, consultants, employees,
legal counsel, agents and representatives (together with the Affiliates, the “Confidentiality
Affiliates”) to): (i) hold confidential and not disclose other than to its Confidentiality Affiliates
having a reasonable need to know in connection with the permitted purposes hereunder, without
the prior consent of the other Party, all confidential or proprietary written information which is
marked confidential or proprietary or oral information or data which is reduced to writing within
five (5) days of such disclosure and marked as confidential or proprietary (including sources of
equity and/or other financing, development strategy, competitor information, cost and pricing
data, warranties, technical information, research, developmental, engineering, manufacturing,
marketing, sales, financial, operating, performance, business and process information or data,
know how and computer programming and other software techniques) provided or developed by
the other Party or its Confidentiality Affiliates in connection herewith or the Work (“Confidential
Information™); and (ii) use such Confidential Information only for the purposes of performing its
obligations hereunder or where reasonably necessary to enjoy the benefits of this Agreement. In
no event shall any Confidential Information be disclosed to any competitor of Seller or Buyer.

(b) The obligations contained in the preceding paragraph shall not apply, or shall cease
to apply, to Confidential Information if or when, and to the extent that, such Confidential
Information (i) was known to the receiving Party or its Confidentiality Affiliates prior to receipt
from the disclosing Party or its Confidentiality Affiliates; (ii) was, or becomes through no breach
of the receiving Party’s obligations hereunder, known to the public; (iii) becomes known to the
receiving Party or its Confidentiality Affiliates from other sources under circumstances not
involving any breach of any confidentiality obligation between such source and the disclosing
Party’s or discloser’s Confidentiality Affiliates or a third party; (iv) is independently developed by
the receiving Party or its Confidentiality Affiliates; or (v) is required to be disclosed by law,
governmental regulation or applicable legal process. Seller acknowledges that Buyer is subject to
regulation as a public utility, and as such may be required to disclose all or substantially all
information provided by Seller pursuant to this Agreement by order of state and federal regulators,
and that such disclosure shall in no event be deemed a violation of this Section 34.1. As to
Confidential Information that is not a trade secret under Applicable Law, the foregoing obligations
shall expire three (3) years after the Closing Date.

(©) When required by the appropriate Governmental Authority, a Party may disclose
the Confidential Information of the other Party to such Governmental Authority provided,
however, that prior to making any such disclosure, such Party shall: (i) provide the owning Party
with timely advance notice of the Confidential Information requested by such Governmental
Authority and the intent of such Party to so disclose; (ii) minimize the amount of Confidential
Information to be provided consonant with the interest of the owning Party, Seller, the Contractor,
and each and every Subcontractor and the requirements of the Governmental Authority involved;
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and (iii) make every reasonable effort (which shall include participation by the owning Party,
Seller, Contractor or any Subcontractor, as applicable in discussions with the Governmental
Authority involved) to secure confidential treatment and minimization of the Confidential
Information to be provided. In the event that efforts to secure confidential treatment are
unsuccessful, the owning Party shall have the prior right to revise such information to minimize
the disclosure of such Confidential Information in a manner consonant with its interest and the
requirements of the Governmental Authority involved.

(d) Buyer’s disclosure of Seller Drawings and Manuals to third parties in accordance
with its obligations hereunder shall not be a breach of this article 34.

ARTICLE 35
MISCELLANEOUS PROVISIONS

Section 35.1 Notices, Consents and Approvals

Contact information for notices, requests, demands and other communications required or
permitted hereunder is as follows:

@) if to Seller, to:

with copies to:

or to such other person or address as Seller shall furnish to Buyer;
(b) if to Buyer, to:

PacifiCorp

825 NE Multnomah, Suite 600
Portland, Oregon 97232-2315
Attn:

Tel:
Fax:

with copies, in connection with default notices, to:

or to such other person(s) or address(es) as Buyer furnishes to Seller from time to time.
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(c) All notices, including, acceptances, consents, approvals, agreements, deliveries of
information, designations, requests, demands and other communications required or permitted
hereunder shall be in writing, properly addressed as provided in paragraph (a) above, and given by
(i) hand delivery, (ii) a national overnight courier service, (iii) confirmed facsimile transmission,
followed by a hard copy, or (iv) certified or registered mail, return receipt requested, and postage
prepaid. Any such notice or other communication shall be deemed to have been duly given as of
the date delivered if by hand delivery, national overnight courier service or confirmed facsimile
transmission (provided a hard copy promptly follows by other means provided herein), or five (5)
calendar days after mailing if by certified or registered mail.

Section 35.2 Entire Agreement

This Agreement, together with the appendices and exhibits delivered in connection with it, contains the
entire agreement and understanding of the Parties with respect to the subject matter hereof and
supersedes all prior agreements and understandings, whether written or oral, of the Parties relating to
the subject matter hereof. Any oral or written representation, warranty, course of dealing or trade
usage not contained or referenced herein shall not be binding on either Party.

Section 35.3 Amendment; Waiver

No amendment or other modification of any provision of this Agreement shall be valid or binding
unless it is signed by each of the Parties. No waiver of any provision of this Agreement shall be valid
or binding unless it signed by the Party waiving compliance with such provision. No delay on the part
of either Party in exercising any right, power or privilege hereunder shall operate as a waiver thereof,
nor shall any waiver or any partial exercise of any such right, power or privilege preclude any further
exercise thereof or the exercise of any other such right, power or privilege. No waiver of any breach,
term or condition of this Agreement by any Party shall constitute a subsequent waiver of the same or
any other breach, term or condition.

Section 35.4 Successors and Assigns

Each and all of the covenants, terms, provisions and agreements herein contained shall be binding
upon and inure to the benefit of the Parties hereto and, to the extent permitted by this Agreement, their
respective successors and assigns.

Section 35.5 Third Party Beneficiaries

The provisions of this Agreement shall only be for the benefit of, and enforceable by, the Parties hereto
and shall not inure to the benefit of or be enforceable by any third party.

Section 35.6 Severability

In the event any one or more of the provisions contained in this Agreement should be held invalid,
illegal or unenforceable in any respect, the validity, legality and enforceability of the remaining
provisions contained herein shall not in any way be affected or impaired thereby.
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Section 35.7 Further Assurances

Each Party shall, at the request of the other, execute and deliver or cause to be executed and delivered
such documents and instruments not otherwise specified herein, and take or cause to be taken all such
other reasonable actions, as may be necessary or desirable to more fully and effectively carry out the
intent and purposes of this Agreement.

Section 35.8 Publicity

Except as required by law, Seller agrees that Seller will not issue or release for external publication any
press release, Article, advertising or other publicity matter in any form (including print, electronic, or
interview) relating to the Project, or to this Agreement without first consulting with and obtaining the
prior consent of Buyer, which consent shall not be unreasonably withheld or delayed.

Section 35.9 Independent Contractor

Seller is an independent contractor with respect to the Work, and each part thereof, and in respect of all
work to be performed hereunder. Neither Seller, the Contractor, nor any Subcontractor, the employees
of any of such entities, employed in connection with the Work shall be deemed to be agents,
representatives, joint ventures, employees or servants of Buyer by reason of their performance
hereunder or in any manner dealt with herein. Neither Party shall perform any act or make any
representation to any Person to the effect that Seller, or any of its agents, representatives, the
Contractor or Subcontractors, is the agent of Buyer.

Section 35.10 Survival

The provisions of Articles 4 (“Representations and Warranties of Seller”), 12 (“Seller’s Equipment”),
23 (“Warranties”), 24 (“Liquidated Damages”), 25 (“Limitations of Liability”), 26
(“Indemnification”), 27 (“Insurance”), 32 (“Claims, Claim Notice and Dispute Resolution”), and 34
(“Confidentiality””), and Sections 6.2 (“Security”), 7.10 (“Contractor Drawings and Manuals”), 7.13
(“Intellectual Property Rights and Computer Program Licenses”), Section 7.22 (“Maintenance of
Buyer’s Lien”), Section 7.25 (“Other Liens”), 7.29 (“Environmental Matters”), 7.30 (“Records and
Accounts”), 7.33 (“Construction Coordination Agreement”), 9.1 (“Site Regulations”), 9.2 (“Site
Security”), 9.9 (“Cleanup”), 15.6 (“Buyer’s Use of Drawings”), 15.7 (“Manufacturing Drawings”),
22.4 (“Liability”), 29.3 (“Removal of Seller’s Equipment”), and 35.11 (“Governing Law; Waiver of
Jury Trial”) of this Agreement shall survive the expiration or earlier termination of this Agreement
indefinitely, provided that the foregoing enumeration shall not be interpreted to bar survival of any
other provision hereof which would otherwise be deemed to survive by operation of law.

Section 35.11 Governing Law; Waiver of Jury Trial

(@) THIS AGREEMENT SHALL BE GOVERNED BY, CONSTRUED IN
ACCORDANCE WITH THE LAWS OF THE STATE OF UTAH (WITHOUT GIVING
EFFECT TO THE PRINCIPLES THEREOF RELATING TO CONFLICTS OF LAW).

(b) EACH PARTY HEREBY IRREVOCABLY WAIVES ALL RIGHT OF TRIAL
BY JURY IN ANY ACTION, PROCEEDING OR COUNTERCLAIM ARISING OUT OF OR
IN CONNECTION WITH THIS AGREEMENT OR ANY OTHER TRANSACTION
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DOCUMENT OR ANY MATTER ARISING HEREUNDER OR THEREUNDER. EACH
PARTY HEREBY WAIVES ANY RIGHT TO CONSOLIDATE ANY ACTION, PROCEEDING
OR COUNTERCLAIM ARISING OUT OF OR IN CONNECTION WITH THIS AGREEMENT
OR ANY OTHER TRANSACTION DOCUMENT OR ANY MATTER ARISING
HEREUNDER OR THEREUNDER IN WHICH A JURY TRIAL HAS NOT OR CANNOT BE
WAIVED.

Section 35.12 Counterparts

This Agreement may be executed by the Parties in two or more separate counterparts (including by
facsimile transmission), each of which shall be deemed an original, and all of said counterparts taken
together shall be deemed to constitute one and the same instrument.

Section 35.13 Captions

The captions for Articles and Sections contained in this Agreement are for convenience and reference
only and in no way define, describe, extend or limit the scope or intent of this Agreement or the intent
of any provision contained herein.

Section 35.14 Consent Agreements

Seller agrees to cooperate with Buyer’s efforts to obtain on a timely basis such direct agreements,
consents, opinions and related documents from Project Parties or any of Seller’s counterparties to any
Additional Project Document as may be reasonably requested by Buyer, its financing parties, or any
entity that is Controlled by or is under common Control with Buyer.

[THE NEXT PAGE IS THE SIGNATURE PAGE]
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IN WITNESS WHEREOF, the authorized representatives of the Parties have executed this
Agreement as of the first date set forth above:

PACIFICORP,
as Buyer

By:

Print Name:

Title:

Attest:
By:

Print Name:

Title:

[ ,LLC]

as Seller
By:

Print Name:

Title:

Attest:
By:

Print Name:

Title:
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	ASSET PURCHASE AND SALE AGREEMENT
	dated as of [DATE]
	by and between

	article 1  DEFINITIONS AND INTERPRETATION
	Section 1.1 Defined Terms
	Section 1.2 Interpretation

	article 2  SALE OF ASSETS
	Section 2.1 Sale and Transfer of Project by Seller
	(a) Subject to the terms and conditions of this Agreement, and in reliance upon the representations, warranties and agreements herein, Seller shall sell, convey, transfer, deliver and assign to Buyer, and Buyer shall purchase, receive and accept, the ...
	(b) At Closing, Seller shall deliver or cause to be delivered to Buyer such documents, deeds, bills of sale, assignments and other instruments of transfer or assignment, together with such releases of Liens, as Buyer shall deem necessary or Buyer may ...
	(c) For owned Real Property and interests in owned Real Property,
	(i) special warranty deeds in recordable form, properly executed and acknowledged, conforming to and conveying Real Property interests held by or on behalf of Seller;
	(ii) a Title Policy covering the Real Property interests held by or on behalf of Seller;
	(iii) a bring-down endorsement issued by the Title Company, procured by Seller and at Seller’s expense, in the face amount of the Title Policy and otherwise in such form and with such exceptions as are satisfactory to Buyer, in its sole and absolute d...
	(iv) an endorsement from the Title Company to insure that the foundations of the Plant have been constructed within the boundaries of the Site and in accordance with all applicable easements, covenants and restrictions;
	(v) a complete and accurate as-built survey of the Project, in form and substance reasonably acceptable to Buyer, in accordance with minimum ALTA/ACSM standards then in effect and sufficient in form and substance to permit issuance of the endorsement ...
	(vi) an affidavit of the Secretary or Assistant Secretary of Seller including Seller’s name, address, and taxpayer identification number, certifying that Seller is not a “foreign person” within the meaning of the Foreign Investment Real Property Tax A...

	(d) Assignment with assumption and novation of each Project Document, each Contractor Guaranty, and all warranties associated with the Work, with consent of the parties thereto, as may be required or reasonably requested by Buyer;
	(e) Assignment and assumptions for the Plant, Equipment or machinery, labor and other warranties, accompanied by all consents as may be required or reasonably requested by Buyer;
	(f) Deeds, bills of sale and other instruments of transfer or assignment of any other assets of Seller to be transferred hereunder, in a form acceptable to Buyer in its sole discretion;
	(g) Assignment and/or executed requests for Governmental Authority transfer, as appropriate, of all Governmental Approvals identified by Buyer, accompanied by all consents as required or as may be reasonably requested by Buyer;
	(h) Assignment of the right to use all Intellectual Property required in connection with the Project;
	(i) At the Closing, the final waiver and release(s) of Lien in the form set forth in Appendix L or posting of a bond or other security satisfactory to Buyer that all Liens will be released ; and
	(j) At the Closing, the following certificates of Seller:
	(i) a certificate of the Secretary or an Assistant Secretary of Seller certifying:  (A) a true copy of the [Certificate of Formation] of Seller and all amendments thereto as in effect at Closing, (B) a true copy of the [Operating Agreement] of Seller ...
	(ii) a certificate signed by an Authorized Officer of Seller to the effect that the conditions specified in Section 2.6(a) and Section 2.6(b) have been satisfied; and
	(iii) a certificate signed by an Authorized Officer of Seller certifying as to the true and complete nature of attached originals (or copies where originals do not exist) of the Transaction Documents.


	Section 2.2 Purchase Price
	(a) The aggregate consideration payable by Buyer to Seller for the Project, comprising the sum of Progress Payments (if any) made pursuant to article 3 (“Terms for Progress Payments”), plus the residual amount payable at Closing (but counting as Progr...
	(b) Basis of Purchase Price
	(i) Seller Duty to Inform Itself. Seller shall be deemed to have satisfied itself, through its own due diligence efforts and not based on any representation of Buyer or employees or agents thereof (except as set forth in this Section), as to the natur...
	(ii) Underground Obstructions. Without prejudicing or limiting the provisions of the preceding paragraph (b)(i) or of Section 10.1 (“Project Schedule”), Seller shall be responsible for ascertaining the location of and avoiding damage to all undergroun...
	(iii) Surveying.  Seller is responsible for performing, and shall include in its pricing, all construction layout surveying required for execution of the Work.  Seller shall be held responsible for preserving all established project control monuments ...
	(iv) Responsibility for Information.  Seller shall be responsible for any misunderstanding or incorrect information in connection with the Site (excluding information provided by Buyer or its representative prior to the date of commencement of the Wor...
	(v) Existing Foundations, Structures and Work.  Seller shall be solely responsible for the consequences of incorporating into the Work any existing foundations, structures, Work, equipment or materials including, without limitation, any existing pilin...


	Section 2.3 Closing
	(a) Closing Date, Place and Time.  The closing (the “Closing”) of the sale and purchase of the Project shall take place at __________, local time, on the first Business Day after Notice of Final Acceptance has been issued pursuant to Section 20.8 (“No...
	(b) Purchase Price Calculation.  At least thirty (30) days prior to the Closing Date, Seller shall submit to Buyer a detailed calculation setting forth the Purchase Price, as the same may have been adjusted pursuant to Change Orders, if any, together ...
	(c) Payment of Purchase Price.  At the Closing, Buyer shall pay the Purchase Price, calculated in accordance with Section 2.3(b) (“Purchase Price Calculation”), less two times the amount (if any) then in dispute, in immediately available funds, via wi...

	Section 2.4 Assumption of Liabilities
	Section 2.5 Further Assurances
	Section 2.6 Conditions to Buyer’s Obligation to Close
	(a) Accuracy of Representations and Warranties.  The representations and warranties of Seller made in this Agreement shall be true and correct in all material respects, as of the date hereof and as of the Closing Date.
	(b) Performance.  Seller shall have performed or complied in all material respects with all obligations and covenants required by this Agreement to be performed or complied by them on or prior to the Closing Date (including, without limitation, the de...
	(c) Authorizations.  The parties shall have or shall have caused to be delivered, made or obtained all notices to, declarations, designations, registrations, filings or submissions with, and authorizations, approvals, orders, consents or waivers from ...
	(d) Absence of Orders.  No preliminary or permanent injunction or other order of any Governmental Authority to prevent the consummation of the transactions contemplated in this Agreement shall be in effect or pending and no statute, rule or regulation...
	(e) Material Adverse Change.  No Material Adverse Change shall have occurred.

	Section 2.7 Conditions to Seller’s Obligations to Close
	(a) Accuracy of Representations and Warranties.  The representations and warranties of Buyer made in this Agreement shall be true and correct in all material respects as of the date hereof and as of the Closing Date.
	(b) Performance.  Buyer shall each have performed or complied in all material respects with all obligations and covenants required by this Agreement to be performed or complied with by it on or prior to the Closing Date.
	(c) Absence of Orders.  No preliminary or permanent injunction or other order of any Governmental Authority to prevent the consummation of the transactions contemplated in this Agreement shall be in effect or pending and no statute, rule or regulation...


	article 3  TERMS FOR PROGRESS PAYMENTS
	Section 3.1 Terms
	(a) Procedures.  A Progress Payment (if any) shall, subject to Buyer’s review as set forth herein, be paid by Buyer in accordance with Appendix I and this article 3 within 30 days after submission of a Notice of Request for Progress Payment that meets...
	(b) Payment in Dollars.  All payments to Seller hereunder shall be paid in Dollars via wire transfer to a bank account of Seller as specified by Seller. All payments to Buyer hereunder shall be paid in Dollars via wire transfer to the bank account as ...

	Section 3.2 Conditions Precedent
	(a) Payments on Business Days.  The Progress Payment Date shall be a Business Day.  If any Progress Payment becomes payable on a day that is not a Business Day, the Progress Payment shall be paid on the next succeeding Business Day.  Seller shall bear...
	(b) Milestones.  Seller shall have achieved the Milestones associated with the Work for which the payment is requested prior to Seller submitting its commercial invoice with respect thereto, and shall have completed all Milestones to have been achieve...
	(c) Representations and Warranties.  (i) The representations and warranties made by Seller in each Transaction Document to which it is a party shall be true and correct in all material respects on such Progress Payment Date both before and after givin...
	(d) No Default.  (i) No circumstance, event or condition shall exist which either immediately or with the passage of time or the giving of notice, or both, would permit Seller to withhold payment under any Primary Construction Contract; (ii) no breach...
	(e) No Proceeding or Litigation.  No action, suit, proceeding or investigation by or before any Governmental Authority or any arbitrator shall be pending or to Seller’s knowledge threatened against or affecting a Project Party or the Project which wou...
	(f) Material Adverse Change.  Since the date hereof, no Material Adverse Change shall have occurred, except and to the extent that such Material Adverse Change is a result of an act or omission of Buyer.
	(g) Notice of Request for Progress Payment.  Buyer shall have received a Notice of Request for Progress Payment in compliance with Section 3.3 (“Notice of Request for Progress Payment”), together with all supporting documents.
	(h) Governmental Approvals.  Except with respect to the Deferred Governmental Approvals, all Necessary Governmental Approvals required to be obtained by such time shall have been obtained and shall be in full force and effect.
	(i) Notice to Proceed.  Buyer shall have issued the Notice to Proceed.
	(j) Right to Withhold Payment.  Buyer shall have determined that it is not necessary to withhold payment to protect Buyer from loss relating to any of the following causes:
	(i) Work not in accordance with the requirements of the Project Documents;
	(ii) Claims filed against Buyer, the Plant, or the Site from Seller’s actions or inactions in connection with the performance of the Work (and not otherwise covered by insurance), unless Seller is disputing such Claims in good faith and if reasonably ...
	(iii) failure of Seller to make payments in respect of material or labor or other obligations incurred as a result of activities covered by this Agreement, unless Seller has, in good faith, disputed such payments and, if any Lien is filed with respect...


	Section 3.3 Notice of Request for Progress Payment
	(a) Notice Required.  Prior to being entitled to any Progress Payment Seller shall submit a Notice of Request for Progress Payment in the form attached hereto as Exhibit A and in substance satisfactory to Buyer, that meets all of the requirements of t...
	(b) Documents to be attached to Notice for Progress Payment.  Each Notice of Request for Progress Payment shall be accompanied by the following documents:
	(i) an invoice of Seller substantiating the amounts payable by Buyer in connection with such Progress Payment and the Work covered thereunder.  Seller’s invoice shall provide separate invoices or line-items for the following items:
	(A) Taxable Items.  Tax paid by contractor on Materials and Parts shall be listed as a separate line item and identified as ‘Tax on Parts to be reimbursed.’
	(B) Non Taxable Items Listed Separately.  The following items shall be listed separately and not taxed on the invoice: (1) Labor to Recondition Materials and Parts (non-taxable) and (2) Freight (non-taxable).
	(C) Non Taxable Items able to be Invoiced Together.  The following items may be invoiced together but shall be listed separately on the same invoice and shall not be taxed on the invoice: (1) Scheduled and Unscheduled Work including inspection and on-...

	(ii) a report (the “Progress Report”) in a form consistent with the progress report included in Appendix D that indicates the percentage completion achieved compared to the planned percentage completion for each activity relating to the Work and where...
	(iii) an officer’s certificate signed by an Authorized Officer of Seller certifying that each of the conditions in Sections 3.2(b), 3.2(c) 3.2(d), 3.2(e), 3.2(f), 3.2(h), and 3.2(i) has been and will be satisfied as of the date of such Progress Paymen...
	(iv) A bill of sale transferring title to the Work relating to the Request for Progress Payment.

	(c) Address.  All Notices of Request for Progress Payment shall be addressed as follows:
	(d) Review of Notice.
	(i) Buyer shall, within fifteen (15) days after receipt of any Notice of Request for Progress Payment, determine whether (A) the Work evidenced by the Notice of Request for Progress Payment has been completed in conformance with the requirements of th...
	(ii) Upon receipt of a notice from Buyer that the Notice of Request for Progress Payment is deficient, Seller shall promptly take any and all reasonable steps available to remedy any condition identified by Buyer leading to such claim of deficiency.  ...
	(iii) Subject to (A) such determination by Buyer and (B) the satisfaction of the conditions set forth in Section 3.2 (“Conditions Precedent”), and except for disputed portions of any Notice for Progress Payment, Buyer shall pay Seller on the applicabl...

	(e) A NOTICE OF REQUEST FOR PROGRESS PAYMENT THAT DOES NOT MEET THE REQUIREMENTS OF THIS SECTION MAY RESULT IN A PAYMENT DELAY.


	article 4  REPRESENTATIONS AND WARRANTIES OF SELLER
	Section 4.1 Organization, Standing and Power
	Section 4.2 Capital Structure
	(a) [ASSUMES LLC STRUCTURE; CORRESPONDING REPRESENTATIONS WILL BE EXPECTED TO REFLECT CORPORATE STRUCTURE IF APPLICABLE] All of the membership interests of Seller (the “Membership Interests”) are issued and outstanding, and no Membership Interests are...
	(b) Except as set forth on Schedule 4.2(b), no Membership Interests or other voting securities of Seller are issued, reserved for issuance or outstanding.  There are not any bonds, debentures, notes or other securities or Indebtedness of Seller having...

	Section 4.3 Authority; Execution and Delivery:  Enforceability
	(a) Seller has all requisite power and authority to execute each of the Transaction Documents to which it is a party and to consummate the transactions contemplated hereby and thereby.  The execution and delivery by Seller of each Transaction Document...
	(b) The Managing Member(s) of Seller, acting by written consent in lieu of meeting and executed as of _____________ unanimously adopted resolutions approving this Agreement, the other Transaction Documents and in accordance with Seller’s organizationa...
	(c) Other than approvals or votes that are required pursuant to [STATE ORGANIZATIONAL LAW] that are required to effect and consummate the Initial Closing and the Closing in accordance with Seller’s Organizational Documents and the [STATE ORGANIZATIONA...

	Section 4.4 Validity of Agreement; No Conflict
	(a) conflict with, constitute or result in a breach, default or violation of any provision of, or give rise to any right of termination, cancellation or acceleration under, or loss of any right and/or benefit under, any contract, lease, license, Gover...
	(b) conflict with or violate Seller’s Organizational Documents;
	(c) result in the creation or imposition of any Lien of any nature on the Project, other than Permitted Liens; or
	(d) violate any Applicable Law applicable to Seller.

	Section 4.5 Governmental Approvals and Consents
	(a) Appendix E sets forth all Governmental Approvals.  Such Governmental Approvals that are the responsibility of Buyer to obtain prior to Substantial Completion are separately identified on Appendix E (the “Buyer Governmental Approvals”).  All Necess...
	(b) Except as set forth on Schedule 4.5(b), no consent or approval of any Person is required to be obtained or made by or with respect to Seller transferring the Project to Buyer or in connection with the execution, delivery and performance of this Ag...

	Section 4.6 No Proceedings
	Section 4.7 Compliance
	(a) The Project is being owned, developed, constructed, and permitted in compliance with all Applicable Law in existence as of the Effective Date and in compliance with the requirements of all Governmental Approvals and Prudent Industry Practice.  As ...
	(b) Seller and the operation of its businesses are, and at all times have been, in compliance in with all Applicable Laws, including those relating to occupational health and safety.

	Section 4.8 Taxes
	(a) For purposes of this Agreement, (i) “Tax” or “Taxes” shall mean all federal, state, local and foreign taxes and similar assessments, including all interest, penalties and additions imposed with respect to such amounts; (ii) “Pre-Closing Tax Period...
	(b) Seller has filed or caused to be filed in a timely manner (within any applicable extension periods), all Returns required by applicable Tax laws to be filed by Seller prior to or as of the date hereof, and each such Return is true, complete and co...
	(c) Seller has timely paid or caused to be paid all Taxes due and payable, whether or not shown as due and payable, on any Return.  The accruals for Taxes not yet due and payable are adequate to cover such Taxes.
	(d) All Taxes that Seller is required by Applicable Law to withhold or collect have been duly withheld or collected, and have been timely paid over to the appropriate Governmental Authority to the extent due and payable.
	(e) No deficiencies for any Taxes have been proposed, asserted or assessed against Seller, and no requests for waivers of the time to assess any Taxes are pending.  No Tax Liens have been filed and no claims are being asserted with respect to any Taxes.
	(f) There are no outstanding agreements or waivers extending the statutory period of limitations applicable to any Returns required to be filed by or on behalf of Seller and Seller has not requested any extension of time within which to file any Retur...
	(g) Seller does not hold a permit to engage in sales of tangible personal property issued by the State of Utah, and Seller has not within the past twelve (12) months made, and has no current intention of making in the next twelve (12) months, any reta...

	Section 4.9 Environmental Matters
	(a) Seller has provided Buyer or its representatives with all environmental reports, assessments and audits, including reports, assessments and audits relating to wetlands, air and emissions or discharges, and studies relating to threatened or endange...
	(b) (i) Seller has maintained a due diligence program designed to identify all Necessary Governmental Approvals; (ii)  except for Buyer Governmental Approvals, Seller holds and is in compliance with, all Necessary Governmental Approvals; (iii) Buyer a...
	(c) No Environmental Law imposes any obligation upon Seller or Buyer arising out of or as a condition to any transaction contemplated by this Agreement or any other Transaction Document (other than those first arising after Closing governing actions b...

	Section 4.10 Title to Properties
	Section 4.11 Real Estate
	(a) Seller has heretofore delivered to Buyer true, correct and complete copies of all agreements, contracts or other instruments providing for the sale, lease, transfer or other disposition of the Site (including any options).
	(b) Seller represents and warrants to Buyer that:
	(i) except as set forth on Schedule 4.11, there is no pending appropriation or condemnation Claim of which Seller has been notified, and, there is no contemplated or threatened appropriation or condemnation Claim affecting the Site or any part thereof...
	(ii) to Seller’s knowledge, except for assessments occurring on a regular basis in accordance with Applicable Law or as a result of the sale of the Project contemplated by this Agreement, there is no pending or contemplated reassessment of any parcel ...
	(iii) There is no violation of any applicable zoning law, regulation or other Applicable Law, relating to or affecting the Site.


	Section 4.12 Transaction Documents; Representations and Warranties in Transaction Documents
	(a) Set forth on Schedule 4.12(a) is a list of all contracts, agreements, letters of intent, understandings, and instruments to which Seller is a party or by which it or its property is bound (including all amendments, supplements, waivers, letter agr...
	(b) (i) All representations and warranties made by Seller in each Transaction Document are true and correct in all material respects as of the date made or deemed made, and (ii) to Seller’s knowledge, all representations, warranties and other factual ...
	(c) All Transaction Documents are in full force and effect.
	(d) Except as set forth on Schedule 4.12(d), no event has occurred that constitutes or, with the giving of notice or passage of time, or both, would constitute, a material Seller Default under any Transaction Document or, to the knowledge of Seller, a...

	Section 4.13 Sufficiency of Assets
	Section 4.14 Water Rights
	(a) The Project Water Rights will provide sufficient water to operate the Project.
	(b) Seller has good and marketable title to the Water Rights.
	(c) All of the water available for diversion under the Water Rights has been beneficially used and is not subject to forfeiture or abandonment.
	(d) As and when drilled, constructed or installed, the wells, pumps, pipelines, conveyance and discharge systems and other associated equipment necessary to deliver water and discharge water are in good working order and are sufficient for the purpose...
	(e) To the extent not already drilled, upon the drilling thereof, the wells used to produce water for the operation of the Project have been drilled and outfitted at the points of diversion approved to deliver the Project Water Rights.
	(f) The water to be produced from wells (if any) required for the Project is consistent with the Specifications.
	(g) Copies establishing control of a sufficient quantity of Water Rights to operate the Project at a one hundred percent (100%) capacity factor, including summer peaking operations, are attached as Appendix M.  These Water Rights shall be acquired no ...

	Section 4.15 Emission Reduction Credits
	(a) The Emission Reduction Credits to be transferred to Buyer hereunder are valid and properly registered in the State Emissions Registry established by UDAQ pursuant to R-307-403-8 of the Utah Administrative Code.  Upon transfer of the Emission Reduc...
	(b) Documents establishing control of a sufficient quantity of ERCs to operate the Project at a one hundred percent (100%) capacity factor, including summer peaking operations, are attached as Appendix M.  These Credits shall be acquired no less than ...

	Section 4.16 Discharge Permit
	The Project is capable of being operated in compliance with UPDES requirements applicable to all discharges from the Plant, including stormwater and process water.

	Section 4.17 Security Interests and Liens
	Section 4.18 No Defaults
	(i) Seller is not in breach of, or in default under, any Transaction Document, or any other agreement or instrument to which it is a party or by which it or its properties or assets may be bound and (ii) no Project Party is in breach of, or in default...

	Section 4.19 Expertise
	(a) Seller has no reason to believe that (i) the Project will not achieve Substantial Completion by May 1, 2012, 2013 or 2014 or (ii) that the cost to complete the Project will exceed the Purchase Price.
	(b) The construction and operation of the Project in accordance with the Transaction Documents and in compliance with Governmental Approvals, Applicable Law and pursuant to this Agreement is technically feasible.
	(c) Seller represents it has substantial experience and expertise in the development and management of turnkey construction of combined cycle power plants such as the Plant and the capability to carry out the Work and acknowledge that Buyer is relying...


	article 5  REPRESENTATIONS AND WARRANTIES OF BUYER
	Section 5.1 Corporate Organization; Etc.
	Section 5.2 Validity of Contract; No Conflict
	(a) This Agreement has been duly authorized, executed and delivered by Buyer and is a legal, binding and valid obligation of Buyer enforceable against Buyer in accordance with its terms, except as such enforceability may be limited by applicable bankr...
	(b) The execution, delivery and performance by Buyer of this Agreement, the consummation of the transactions contemplated hereby, and the compliance with the provisions hereof by Buyer shall not, with or without the passage of time or the giving of no...
	(i) as to execution, delivery and performance, require any consent or approval of Buyer’s board of directors or any of Buyer’s shareholders which has not been obtained and each such consent and approval that has been obtained is in full force and effect,
	(ii) conflict with, constitute a breach or violation of any provision of, or give rise to any right of termination, cancellation or acceleration under, or loss of any right and/or benefit under, any material contract or agreement to which Buyer is a p...
	(iii) conflict with or violate the certificate of incorporation or bylaws of Buyer;
	(iv) violate any Applicable Law applicable to Buyer.


	Section 5.3 Consents, Approvals and Authorizations
	Section 5.4 Resources
	Section 5.5 No Proceedings

	article 6  CREDIT REQUIREMENTS
	Section 6.1 Credit Requirements
	(a) Seller is to utilize the Credit Matrix in the attached Exhibit C to determine the amount of any credit assurances to be provided.  The amount of credit assurances will be based upon the Credit Rating of Seller or the entity providing credit assura...
	(b) The Credit Rating will be the lower of:  (x) the most recently published senior, unsecured long term debt rating (or corporate rating if a debt rating is not available) from Standard & Poor’s (S&P), or (y) the most recently published senior, unsec...
	(c) If requested by Buyer, Seller shall, within thirty (30) days, provide Buyer with copies of its most recent annual and quarterly financial statements prepared in accordance with GAAP.

	Section 6.2 Section 6.2 Security
	(a) (a) Security for the credit assurances required in the Credit Matrix shall include, but not be limited to, a guaranty in a form acceptable to Buyer, a Letter of Credit or Cash Escrow.
	(b) (b) If this Contract is terminated as a result of Seller’s default, Seller shall pay Buyer (i) the positive difference, if any, obtained by subtracting the Contract Price from Buyer’s cost to  replace or otherwise have performed, as determined and...


	article 7  GENERAL OBLIGATIONS OF SELLER
	Section 7.1 Seller’s General Obligations
	(a) Seller’s general obligation hereunder is to provide Buyer with the Project for the Purchase Price, completed in accordance with the terms of this Agreement.
	(b) The finished Work shall be complete in all respects. The intent of this Agreement, the Appendices, Exhibits and the Scope of Work is for Seller to provide to Buyer an engineered solution of first class workmanship in each and every respect. All ha...
	(c) The Work shall be manufactured and executed in the manner set forth in the Specification or, where not so set forth, to the reasonable satisfaction of Buyer and Buyer’s Representative and all Work on the Site shall be carried out in accordance wit...
	(d) Seller shall, in accordance with the terms and conditions of this Agreement, employ the Contractor and the Subcontractors who in turn shall provide all labor, services, management, supervision, Materials, tools, facilities, utilities, Governmental...
	(e) Seller shall: (i) cause the Contractor and Subcontractors to carry out and complete the Work in accordance with the requirements, duties and obligations imposed on the Contractor and Subcontractors pursuant to Prudent Industry Practice and all app...

	Section 7.2 Physical Obstructions And Conditions (PacifiCorp Sites Only)
	Section 7.3 The Contractor and Subcontractors
	(a) In connection with its performance of this Agreement, Seller shall either (i) cause the Contractor and each Subcontractor to purchase Equipment from the Approved/Preferred Suppliers set forth in Appendix Q, or (ii) elect to use vendors others than...
	(b) Seller shall be fully liable to the Buyer hereunder for all acts and omissions of the Contractor and each Subcontractor to the same extent as though any such act or omission had been performed or omitted to be performed by Seller directly.  In no ...
	(c) (c) Buyer shall have no contractual obligation to, and shall not be deemed to be in privity with, the Contractor or any Subcontractor; provided, however, that in the event Seller’s obligations hereunder terminate for any reason, Seller shall, at B...

	Section 7.4 Compliance With Applicable Law
	(a) Seller shall comply with all Applicable Law, and shall cause the Contractor and each Subcontractor to comply with all Applicable Laws applicable to its respective scope of work on the Project, the noncompliance with which could adversely affect th...
	(b) Subject to the preceding paragraph, Seller shall be responsible for fines and penalties which may arise (including those that Buyer pays or becomes liable to pay) as a direct result of Seller’s non-compliance with Applicable Law, or as a  result o...

	Section 7.5 Governmental Approvals
	(a) Seller shall obtain all Governmental Approvals designated as Seller’s responsibility in Appendix E and all other Governmental Approvals that are not specifically designated as Buyer Governmental Approvals in Appendix E and shall cause the Contract...

	Section 7.6 Opportunities for Other Contractors; Labor Relations
	(a) Seller shall, in accordance with Buyer’s reasonable instructions, afford to other contractors identified by Buyer all reasonable opportunities for carrying out their work at the Site, provided that the same shall not materially obstruct or disturb...
	(b) Seller shall be responsible for coordinating Buyer’s contractors and employees as it relates to mobilization and laydown space requirements, interconnection with Site construction power and temporary storage facilities, water, emergency evacuation...
	(c) Seller agrees that claims resulting from the concurrent Buyer contractor activities shall be brought to Buyer’s attention within ten (10) Business Days of their occurrence.  Buyer and Seller agree to informally resolve claims as they occur and oth...

	Section 7.7 Labor and Employment
	(a) Seller shall, and shall cause the Contractor to, ensure that all construction contracts and subcontracts of any tier for the Project be awarded (i) in compliance with Utah State and Federal and all other Applicable Law and (ii) on a Merit Shop bas...
	(b) Seller shall be aware of, and familiar with, all collective bargaining agreements, which do or may pertain to or affect the work under this Agreement or other work at the Site. Seller shall plan and conduct its operations so that its employees and...
	(c) Scarcity and Quality of Labor. Seller shall have no claim for an extension of the Time for Completion or a claim for loss, damage or additional Costs of any kind in respect of any alleged or proved unsuitability, scarcity, inefficiency of the labo...
	(d) Equal Employment Opportunity and Other Non-Discrimination Clauses.
	(i) Seller shall, at all times, comply with all Applicable Law applicable to employees, including without limitation those governing wages, hours, desegregation, employment discrimination, employment of minors, health and safety. Seller shall comply w...
	(ii) Seller shall indemnify, defend and hold harmless Buyer, its Board of Directors, officers, employees and agents from all losses, costs and damages by reason of any violation thereof and from any liability, including without limitation fines, penal...
	(iii) Seller shall execute and deliver to Buyer a completed Certificate of Compliance using Buyer’s form of Certificate before starting to perform Work under this Agreement.

	(e) Workers Compensation.  Seller shall comply with all applicable Applicable Law regarding workers’ compensation and shall, prior to commencing Work, furnish proof thereof satisfactory to Buyer.

	Section 7.8 Authority for Access for Inspection
	Section 7.9 Seller’s Use of Buyer’s Drawings
	Section 7.10 Contractor Drawings and Manuals
	(a) Seller shall at all times keep a copy of the most recent version of the Contractor Drawings and Manuals at Seller’s office on the Site to be made available for Buyer’s review.  In addition, Seller shall provide and make available to Buyer electron...
	(b) Seller shall cause to be set forth in the Contractor Drawings and Manuals provided to Buyer such information as is required to operate and maintain the Work, including to the extent applicable, recommended operating and maintenance procedures, sys...
	(c) Seller shall prepare initial system descriptions, design basis documents, and operational guidelines for the Project and deliver such to Buyer for its review at least one (1) year prior to the Guaranteed Substantial Completion Date.
	(d) At least sixty (60) days prior to the Guaranteed Substantial Completion Date, Seller shall provide Buyer with initial drafts of the final Contractor Drawings and Manuals for review (the “Draft Manuals”). The Draft Manuals shall contain such inform...
	(e) Seller shall provide to Buyer both hard and electronic final copies of the Contractor Drawings and Manuals.  Seller shall provide to Buyer five (5) final hard copies of the Contractor Drawings and Manuals within sixty (60) days after achievement o...
	(f) Any modifications to the Contractor Drawings and Manuals made necessary as a consequence of any Final Punch List items or modifications to the Work shall be issued as addenda to the Contractor Drawings and Manuals within sixty (60) days following ...

	Section 7.11 Training
	(a) Training of Buyer’s personnel (or other employees or agents of Buyer) shall be given by Seller or the Contractor prior to the Closing Date as required by the Specification, in accordance with the timetable to be agreed upon with Buyer prior to the...
	(b) As more fully described in Section 10 of Appendix B, starting at least sixty (60) days prior to the first operation of one of the combustion turbines at the Site of the Project and continuing until Final Acceptance, Seller shall oversee the develo...

	Section 7.12 Safety
	(a) Seller shall be solely responsible for being aware of and initiating, maintaining and supervising compliance with all safety laws, regulations, precautions, and programs in connection with the performance of this Agreement, including without limit...
	(b)  In the event Seller fails to promptly correct any violation of safety or health regulations, Buyer may suspend all or any part of the Work. Seller shall not be entitled to any extension of time or reimbursement for costs caused by any such suspen...

	Section 7.13 Intellectual Property Rights and Computer Program Licenses
	(a) Seller represents and warrants that it has and upon the Closing will have, (i) all rights necessary with respect to the Work (and each part thereof) and the ownership or operation of the Project after it is constructed and to perform Seller’s obli...
	(b) Seller shall, at its sole expense, settle or defend and pay any costs (including attorney’s fees) and damages awarded in connection with, and shall defend, indemnify and hold harmless each of Buyer and Buyer’s Representative, and any of its respec...
	(c) In case the Work (or any part thereof) or the ownership or operation of the Project is held to infringe or violate any patent or copyright and the use of the Work (or part thereof) or the operation of the Project is restricted or prohibited as a r...
	(d) Seller shall obtain and transfer to Buyer perpetual, fully-paid licenses to use all computer programs necessary or useful for the operation of the Plant, together with all warranties related thereto.  Nothing contained in the Computer Program Lice...

	Section 7.14 Seller’s Representatives
	(a) Seller shall employ one or more competent representatives, whose name or names and details of qualifications and previous experience shall have been provided to Buyer and Buyer’s Representative by Seller, to manage the project and who shall have S...
	(b) Assigned Project Roster.
	(i) Seller shall designate a Project Manager, a Project Engineer, a Lead Mechanical and Lead Electrical, a Construction/Site Manager, a Safety Manager and a Startup or Commissioning Manager for the Project, and shall provide to Buyer a list setting fo...
	(ii) Such representatives, or if more than one shall be employed, then one of each such representatives, shall be present on the Site during working hours and at all times the Work is in progress during the times relevant to the representative’s dutie...
	(iii) Buyer or Buyer’s Representative shall each have the right, in its sole discretion, to approve or disapprove Seller’s selections for Project Manager, Project Engineer, Lead Mechanical and Lead Electrical, Construction/Site Manager, Safety Manager...
	(iv) In the event Seller intends to remove or change its Project Manager, Project Engineer, Lead Mechanical and Lead Electrical, Construction/Site Manager, Safety Manager, or Startup or Commissioning Manager assigned to the project or reassign any suc...
	(v) Buyer shall have the right to approve Seller’s senior staff on Site, and may request the removal of any of Contractor’s personnel
	(vi) Seller shall not remove any of the individuals identified in Section 7.14(b)(i) from the Work or the Site without the prior written consent of Buyer, and then on ly if a suitable replacement for such representative has been approved by Buyer prio...

	(c) Objection to Seller or Contractor Representatives or Employees.  Buyer shall be entitled by notice to Seller to object to any representative or person employed directly or indirectly by Seller, Contractor or any Subcontractor in the execution of o...

	Section 7.15 Seller’s Personnel/Drugs, Alcohol and Firearms
	Section 7.16 Use of Premises and Trespassing
	Seller shall confine the storage of materials and construction equipment to locations acceptable to Buyer and in accordance with Applicable Law.  Seller shall, at all times, prohibit its staff, workers and all other persons employed directly or indire...

	Section 7.17 Electricity, Water and Pipeline Natural Gas
	(a) During the construction of the Plant, Seller shall provide for its own use, on-Site distribution for all utilities, including, the following: drainage, water, sewage and electrical power.  Seller shall pay for electrical power, fuel and raw water ...
	(b) Seller shall provide all required supplies of demineralized water, pipeline natural gas and other commodities required for the purposes of commissioning and startup activities and the Performance Tests in accordance with manufacturer’s and/or cont...

	Section 7.18 Temporary Facilities
	Section 7.19 Decisions and Instruction of Buyer’s Representative
	(a) Seller shall proceed with the decisions and instructions given by Buyer’s Representative in accordance with this Agreement.  Such decisions or instructions may be given orally, but shall be effective only when confirmed in writing unless and only ...
	(b) If Seller disputes or questions any decision or instruction by Buyer’s Representative, Seller shall give notice to Buyer within five (5) days after receipt thereof, giving reasons therefor.   Buyer shall within a further period of five (5) days by...

	Section 7.20 Cooperation Between the Parties
	Section 7.21 Spare Parts Inventory
	(a) Seller shall provide and include in the Purchase Price all spares and consumables necessary for the complete performance of the Work through Final Acceptance and through the Closing. Such spares and consumables shall be located at Site and immedia...
	(b) Seller shall prepare a proposed list of spare parts for the Work to be available one hundred eighty (180) days prior to the Guaranteed Substantial Completion Date.  Seller shall submit the proposed inventory of spare parts to Buyer in a timely fas...
	(c) In the event Seller uses Buyer’s spare parts, such spare parts shall be expeditiously replaced by Seller at its sole cost and expense.
	(d) Buyer does not warrant the condition, quality, suitability, absence of defects, fitness for any purpose or aspect of any Buyer-supplied spare part and if a Seller uses any Buyer-supplied spare part, it does so at its own risk.

	Section 7.22 Maintenance of Buyer Lien
	Section 7.23 Further Assurances
	Section 7.24 Indebtedness
	Section 7.25 Other Liens
	(a) (a) Until the Closing shall have occurred, Seller shall not create, incur, assume or suffer to exist, directly or indirectly, any Lien on any of its property now owned or hereafter acquired in connection with the Project, other than the following:
	(i) Liens granted to Buyer pursuant to the Security Documents;
	(ii) Easements or other encumbrances on Real Property affecting the Project required to be granted (x) pursuant to Applicable Law or (y) by order of a Governmental Authority; provided, however, that such easements or other encumbrances on Real Propert...
	(iii) Liens set forth on Schedule 7.25(c);
	(iv) Mechanics Liens relating to the Work supplied and performed by the Contractor or by any Subcontractor that have not yet been paid in the ordinary course of business; and
	(v) Liens filed with respect amounts payable to the Contractor or any Subcontractor that are being disputed in good faith, provided that Seller have posted a bond against such Liens with a bonding company or other surety reasonably acceptable to Buyer.

	(b) (b) Seller shall, and shall cause Contractor, all Subcontractors, and all Suppliers to deliver Lien Releases in the form attached as Exhibit J, Exhibit K, and Exhibit L, respectively, for all Liens that arise with respect to the Project.

	Section 7.26 Restriction on Fundamental Changes
	(a) Until the Closing shall have occurred, Seller shall not, without Buyer’s prior written consent, enter into any merger or consolidation, or liquidate, wind-up or dissolve (or suffer any liquidation or dissolution), discontinue its business.
	(b) Until the Closing shall have occurred, and except in the ordinary course of business (such as the replacement of substitution of items from customary wear and tear), Seller shall not convey, sell, lease, assign, transfer or otherwise dispose of an...

	Section 7.27 Contingent Obligations
	Section 7.28 Amendment of Project Documents; Additional Project Documents
	(a) without the prior written consent of Buyer (i) assign or permit any Person to assign any of its rights or obligations to or under any Project Document, (ii) terminate any Project Document, or (iii) make any amendment or other modification to any P...
	(b) to the extent not covered by Section 7.28(a), amend, modify, grant any consent or approval with respect to any obligation under, waive timely performance or observance by any Person (other than Buyer) of any obligation under, exercise any options ...
	(c) compromise or settle any claim against any Project Party if to do so would have a Material Adverse Change; or
	(d) enter into any Additional Project Document that would have a Material Adverse Change.  Seller shall deliver copies of all Additional Project Documents to Buyer within three (3) Business Days of the execution thereof.

	Section 7.29 Environmental Matters
	Section 7.30 Records and Accounts
	Section 7.31 Condemnation, Eminent Domain, Casualty Events
	(a) In the event that any Governmental Authority or any Person, acting under any Governmental Authority, other than Buyer, takes any action to condemn, seize or appropriate all or any substantial part of the Project (each a “Condemnation Proceeding”),...
	(b) In the event that any casualty event (other than a Force Majeure) shall occur which causes a suspension of all or a substantial portion of the Work for a period greater than (i) forty-five (45) days after the receipt of insurance proceeds in an am...

	Section 7.32 Seller’s Organizational Documents
	Section 7.33 Construction Coordination Agreement  [PacifiCorp Sites Only]
	Section 7.34 Import Permits, Licenses and Duties
	Section 7.35 Compliance with Planning Permissions, Consents
	Section 7.36 Permits
	Section 7.37 Lay Out
	(a) Seller shall be, and shall ensure that the Contractor and any Subcontractor is, responsible for the true and accurate laying out of the Work by reference to original points, lines and levels of reference given by Buyer’s Representative and provide...
	(b) If, at any time during the execution of the Work, any error appears in the positions, levels, dimensions or alignment of the Work, Seller shall rectify the error.
	(c) Seller shall bear the Cost of rectifying any error caused or permitted, directly or indirectly, by Seller.
	(d) Seller shall identify and protect bench marks, sight rails, pegs and other monuments or reference points used in laying out the Work.


	article 8  GENERAL OBLIGATIONS OF BUYER
	Section 8.1 Buyer’s General Obligations
	(a) Buyer’s general obligation hereunder is to purchase the Project, upon performance of Seller’s obligations as provided in this Agreement.
	(b) Additionally, Buyer shall:
	(i) keep Seller informed as to the status of any governmental or regulatory or other activities undertaken by Buyer that relates to the Plant and that is likely to materially adversely affect Seller’s ability to perform the Work;
	(ii) comply with all Applicable Law, the noncompliance with which are likely to materially adversely affect the Work, the Plant, the Site or Seller’s or Buyer’s obligations under this Agreement; and
	(iii) maintain its records and accounts in accordance with GAAP consistently applied in order to support any and all invoices, claims and disputes under this Agreement.


	Section 8.2 Planning Permissions, Consents (PacifiCorp Sites Only)
	(a) Buyer shall, before the time specified in the schedule for delivery of any Equipment or Plant to the Site, obtain the Planning Consents set forth in Exhibit G. In the event Seller considers that a consent not contained in Exhibit G must be obtaine...
	(b) Except as expressly provided or set out in this Section 8.2 or otherwise agreed in writing, Buyer shall have no obligation to obtain any further planning or similar consents which are or may be necessary for the performance of the Work.  The obtai...
	(c) Each Party agrees to provide reasonable assistance to the other where such assistance is necessary for any consent, license or permission to be obtained.  Seller shall ascertain, comply with, and ensure that the Work complies with, all Applicable ...

	Section 8.3 Operations and Maintenance Staff
	Section 8.4 Certificate of Convenience and Necessity
	Section 8.5 Buyer’s Representative
	(a) Buyer’s Power to Delegate. Buyer may at any time and from time to time delegate to its representative (the “Buyer’s Representative”) any of its duties and obligations (other than its payment obligations) under the Agreement.  Except as explicitly ...
	(b) Duties of Buyer’s Representative.  Buyer’s Representative shall carry out such duties in issuing certificates, decisions, instructions and orders as are specified in the Agreement but except as expressly provided in the conditions neither the perf...

	Section 8.6 Standard of Conduct

	article 9  WORKING ARRANGEMENTS
	Section 9.1 Site Regulations
	Section 9.2 Site Security
	(a) Site security shall be under the direct control of Buyer and shall be in accordance with Buyer’s established procedures, which include the requirements stated in this Section.  Seller and its personnel and its Subcontractor’s personnel of any tier...
	(b) All personnel working at the Site and all repeat visitors may be provided and where provided, shall be required to keep in their possession at all times, while on the premises, an identification tag (“ID Tag”) provided by Buyer.  Visitor’s ID Tags...
	(c) Seller shall be assigned a personnel gate through which its employees must enter and depart.  ID Tags issued to Seller’s employees may, at Buyer’s option, be utilized as “brass”, and Seller shall be responsible for the control of ID Tags issued to...
	(d) Notwithstanding Buyer’s provision of guard service, Seller shall be fully responsible for all Equipment, as well as Buyer-furnished material and Equipment in the care, custody and control of Seller.
	(e) Buyer shall designate parking areas for all persons outside the fenced-in area of the Site.  Certain individuals, authorized specifically by Buyer, may drive vehicles onto the Site and may enter and leave through the main gate at times designated ...
	(f) Seller shall maintain and submit to Buyer an up-to-date inventory of Equipment and tools brought onto the Site.
	(g) A representative of Buyer shall have the unqualified right to demand identification of and/or search all persons and all vehicles entering or leaving the Site.  Materials leaving the Site must have an appropriate material pass issued by Buyer.  Se...
	(h) Buyer shall inform Seller of all restricted areas of the Site.  Before entering any such restricted area, Seller shall obtain prior consent from Buyer Representative.  Any individual found in restricted areas without Buyer consent shall be subject...

	Section 9.3 Preservation of Public and Private Access
	Seller shall not damage, close, or obstruct any highway, road, or other public or private easement, except to the extent allowed by Permits. If such facilities are closed, obstructed, damaged, or made unsafe by Seller, Seller shall, at its sole cost a...

	Section 9.4 Night, Weekend or Holiday Work
	In the event Seller determines it necessary to undertake the Work at night, on weekends, or on holidays, and such Work is on the Site, Seller shall provide Buyer’s Representative forty-eight (48) hours notice, unless the Work is necessary for the prot...

	Section 9.5 Avoidance of Noise and Disturbance
	All Work at the Site (including night, weekend or Holiday Work subject to the requirements of Section 9.4 (“Night, Weekend or Holiday Work”)) shall be carried out in such a way as to minimize noise and disturbance and Seller shall indemnify and keep i...

	Section 9.6 Opening Up of Work
	(a) No major material part of the Work shall be covered up or put out of view without the prior written consent of Buyer’s Representative.  Seller shall timely inform Buyer’s Representative and shall afford full opportunity for Buyer’s Representative ...
	(b) Seller shall uncover any part of such Work or make openings in or through the same as Buyer’s Representative may from time to time direct and shall reinstate and Repair such part. The cost of such uncovering, repair or reinstatement shall be borne...
	(c) Notwithstanding any other provision of this Section, if Defects are uncovered, Buyer shall be entitled to either accept the defective Work or to accept them only partially remedied and, provided that Seller has had a reasonable opportunity to reme...

	Section 9.7 Fencing, Protection, Lighting
	Seller shall provide adequate safety barriers, signs, lanterns, and other warning devices and service to properly protect any person having access to or near the Site. Seller shall be solely responsible for any act of trespass or any damage to adjacen...

	Section 9.8  Site Services
	Seller shall be responsible for obtaining any and all electricity, water, fuel, air and other services as Seller may require for the purposes of the Work, and Seller shall be responsible for the cost thereof .

	Section 9.9 Cleanup
	Seller shall keep the Work area, including storage areas used by it, free from accumulation of waste materials or garbage arising out of the Work, and shall, prior to completion of the Work, remove and properly dispose of any such waste materials or g...

	Section 9.10 Contamination
	Seller shall, at all times, be responsible for keeping the Site free from any Contamination brought to or generated at the Site by Seller, the Contractor or any Subcontractor.  Prior to the Closing, Seller shall manage any Contamination, whether broug...

	Section 9.11 Material Safety Data
	Seller shall be familiar with and abide by all provisions of the OSHA Hazard Communication Standard.  Seller shall pay special attention to the following provisions from the “Seller Employees” section of the PacifiCorp Hazard Communication Program:
	(a) Seller shall require that suppliers furnish appropriate Material Safety Data Sheets (collectively, “MSDS”) and appropriate labels of all purchased chemicals.
	(b) For materials that a Contractor plans to bring onto the Site, MSDS for those materials must first be presented to Buyer for review by Buyer’s Plant Safety Coordinator.  Contractors coming onto the Site will provide to Buyer an MSDS for the materia...
	(c) Seller and its employees shall review the MSDS of the appropriate hazardous chemicals, and follow the requirements of the OSHA Hazard Communication Standard.
	(d) Seller is responsible for all applicable training and adherence to the program by its employees, Subcontractors, and Subcontractor’s employees, subcontractors and agents.
	(e) Any employee of Seller working in an area where hazardous chemicals are or may be present shall be notified in writing by Seller of the chemicals present and provided with appropriate MSDS.  It will be the responsibility of Buyer to inform Seller ...

	Section 9.12 Historical Artifacts (PacifiCorp Sites Only)
	In the event that any relics, items or structures with archaeological, geographical or historical value or any Articles (including but not limited to fossils, coins, Articles of value or antiquity and any Native American relics) are discovered by Sell...


	article 10  PROJECT SCHEDULE
	Section 10.1 Project Schedule
	Section 10.2 Form of Project Schedule
	Section 10.3 Rejection of the Project Schedule
	(a) Buyer’s Representative shall have the right to reasonably reject, vary, amend, substitute or otherwise change the Project Schedule prior to approval thereof.  Any such variation, amendment, substitution, or other change (other than a rejection) sh...
	(b) If, under Section 10.3(a), Buyer’s Representative rejects any Project Schedule submitted by Seller, Seller shall, within seven (7) days of such rejection, submit four (4) copies of the final form of a revised Project Schedule for approval by Buyer...

	Section 10.4 Alterations to Project Schedule
	Section 10.5 Revision of Project Schedule
	Section 10.6 Seller’s Responsibility to Comply with Milestone Completion Dates
	Section 10.7 Rate of Progress
	(a) Buyer’s Representative shall notify Seller if Buyer’s Representative decides that the rate of progress of the Work is, in its opinion, too slow to meet the Time for Completion due to a circumstance for which Seller is or is not entitled to an exte...
	(b) Following receipt of such a notice Seller shall at its own cost take such steps as may be necessary and as Buyer’s Representative may approve to remedy or mitigate the likely delay, including revision of the Project Schedule.  Seller shall not be ...

	Section 10.8 Progress Reports
	(a) Seller shall submit to Buyer’s Representative on the third (3rd) working day of each month or such other date as is agreed upon between Seller and Buyer, a progress report (“Progress Report”) in compliance with the requirements set forth in the Sp...
	(b) The written progress reports submitted by Seller shall specify in detail:
	(i) any problem or circumstance (each a “Project Problem”) encountered by Seller or Contractor during the preceding month (including without limitation the failure of Buyer to perform any Buyer Obligations under the Agreement or the inadequacy of any ...
	(ii) the estimated length of any delay and the estimated amount of any additional expenses, if any, which may be chargeable to Buyer hereunder, as a result of any Project Problem identified pursuant to the Agreement, and
	(iii) to the best of Seller’s knowledge, after due inquiry and analysis, the cause of any Project Problem specified pursuant to the Agreement and the specific steps taken or proposed to be taken by Seller to correct such problem.

	(c) In the event that Seller fails to specify in writing any Project Problem (an “Unidentified Project Problem”) with respect to a given monthly period in the appropriate report and in such manner and at such time as specified pursuant to the Agreemen...
	(d) The submission by Seller of any Progress Report shall not alter, amend or modify Seller’s or Buyer’s rights or obligations pursuant to this Agreement, including the Purchase Price. In the event and to the extent any Milestone is not completed by t...

	Section 10.9 Progress Meetings

	article 11   DELIVERY, SHIPPING, AND HANDLING OF PLANT AND EQUIPMENT
	Section 11.1 Delivery Responsibility.
	Section 11.2 Packing
	(a) Seller is responsible for assuring that the Equipment is suitably packaged to ensure against damage under normal handling and transportation methods. All Equipment or components thereof shall be identified with Buyer’s equipment number or tag numb...
	(b) The Equipment and all related parts shall be shipped FOB the Site, Freight Prepaid and Allowed, with Seller retaining risk, liability and responsibility, financial or otherwise, until Substantial Completion, and then only in accordance with this A...
	(c) Prior to the shipment of any Equipment, Seller shall become knowledgeable of transportation conditions, such as clearances and restrictions, height and width, bridge load limits and other limitations affecting such shipment. Notwithstanding any ot...

	Section 11.3 Transportation
	Section 11.4 Extraordinary Traffic
	Section 11.5 Allocation

	article 12    SELLER’S EQUIPMENT
	Section 12.1 Seller’s Equipment
	Section 12.2 Seller’s Equipment on Site
	Section 12.3 Loss or Damage to Seller’s Equipment
	Section 12.4 Maintenance of Seller’s Equipment

	article 13  CHANGE ORDERS
	Section 13.1 Changes
	(a) From time to time circumstances may arise which justify a Change.
	(b) No Change shall be effective unless authorized by Buyer by issuance of a Change Order pursuant to the provisions of this article 13.
	(c) Buyer shall, when reviewing each potential Change and determining the nature and extent of any Change Order which is to be granted in accordance with the subsequent paragraphs of this Article, consider in detail the following information:
	(i) The nature, scope and extent of the Change, including but not limited to any additions or deletions from the Scope of Work;
	(ii) The effect, if any, of the Change on the Project Schedule or on the Guaranteed Substantial Completion Date(s), as applicable;
	(iii) The effect, if any, of the Change on the amount the Purchase Price; provided, however, that in no event shall the amount of the Purchase Price be subject to change for any Change that does not constitute a material change in the Scope of Work re...
	(iv) Such other information as may reasonably be necessary for the implementation of the Change Order, including but not limited to the effect on any other provisions hereof which may be impacted by the Change.

	(d) In the case of any request for a Change Order which is permitted to be made in accordance with this Agreement, it shall take the form of a Change Order Request (each a “Change Order Request”) which shall be delivered to Buyer in writing as soon as...
	(e) The issuance of a Change Order shall not result in invalidation of this Agreement.
	(f) Except with respect to a Buyer Initiated Change, as to which the disregarded amount shall be $25,000, no circumstances will constitute grounds for a Required Change Order or a Seller Initiated Change Order unless and to the extent that (i) the cos...
	(g) Change Orders (in each case in excess of the applicable disregarded amount) shall address the change, if any, in the amount of the Purchase Price in one of the following manners:
	(i) Buyer and Seller shall agree upon the amount by which the Change will impact the Purchase Price; or
	(ii) Buyer and Seller shall agree as to the nature and extent of the Change, but in lieu of changing the Purchase Price, Seller shall perform the activities associated with the Change on a cost-reimbursement basis, in which event no change shall be ma...


	Section 13.2 Procedure for Changes
	(a) Changes Initiated by Seller. Seller may, at any time and from time to time, make proposals to Buyer for improvements, efficiencies, cost savings and other similar Changes to the Work (each a “Seller-Initiated Change”), but no such proposal shall b...
	(b) Changes Initiated by Buyer.  If Buyer desires to make a Change (each a “Buyer-Initiated Change”) not comprising rectification or recovery Work due to Seller’s negligence or breach of this Agreement, Buyer will submit a written Change Order Notice ...
	(c) Required Change Orders.  Seller shall be entitled to the issuance of Change Orders pursuant to this article 13 in connection with any circumstances which constitute a Change and which are attributable to the matters identified in subparagraphs (a)...
	(i) Due to Change in Law Applicable Law/Permit.  If and to the extent that a change in any Requirement of Law or Permit after the Effective Date results in an increase in the cost of the Work or extends the Project Schedule, and in each case only to t...
	(ii) Change Order Due to Suspension of Work by Buyer.  In the event that Buyer suspends the Work (i) in the circumstances with respect to which Seller is entitled to a Change Order as set out in Section 13.1 (“Changes”), or (ii) in the circumstances s...
	(iii) Change Order Due to Non-Performance by Buyer.  If Buyer fails to perform or is late in performing in any material way any material obligation of Buyer under this Agreement and the cost to Seller is in excess of $25,000 or a delay of more than 3 ...
	Seller shall in all cases use or have used commercially reasonable efforts to mitigate potential delays to the Project Schedule and/or potential increases to the Purchase Price (the cost of such mitigation efforts to be addressed in any applicable Cha...

	(d) Except in the circumstances as set out in this Section 13.2 and with respect to which an application is properly made in accordance with this article 13, Seller shall not be entitled to seek either a Change, Change Order or extension of the Guaran...

	Section 13.3 Continued Performance Pending Resolution of Disputes
	Section 13.4 Preservation of Schedule and Purchase Price

	article 14  WORKMANSHIP AND MATERIALS
	Section 14.1 Manner of Execution
	Section 14.2 Condition of Materials
	Section 14.3 Inspection
	(a) In addition to the inspection rights of Buyer under Section 7.8 (“Authority for Access for Inspection”), within sixty (60) days after the Effective Date, Seller shall submit to Buyer a schedule (the “Witness Point Schedule”), including but not lim...
	(b) If, as a result of an inspection or examination referred to in paragraph (a) above, Buyer decides that any portion of the Work is nonconforming or otherwise not in accordance with this Agreement, Buyer shall promptly notify Seller thereof.  Such n...
	(c) For purposes hereof, “nonconforming” means defective or not in conformity with the Specification.


	article 15  DRAWINGS
	Section 15.1 Drawings
	(a) Following receipt and approval of the Project Schedule, Seller shall prepare a contract documentation and drawing list identifying those key data, calculations (as required for regulatory purposes and consents), drawings, technical specifications ...
	(b) Seller shall, within the time detailed in the Project Schedule or elsewhere in this Agreement, submit to Buyer’s Representative in hard copy and electronic form (the specific form of which shall be agreed to by the Parties) such key data, calculat...
	(c) Seller shall timely submit to Buyer’s Representative drawings of temporary and permanent buildings and structures and any other information required under the terms and conditions of consents, licenses and planning permissions obtained by Seller o...
	(d) Buyer’s Representative may, in its sole discretion, disapprove any drawing; provided, however, it shall notify Seller of any such disapproval within twenty (20) days of receipt, except for documents and information (including calculations) which a...

	Section 15.2 Consequences of Documents not in accordance with Agreement
	Section 15.3 Drawings Submitted
	Section 15.4 Inspection of Drawings
	Section 15.5 Operating and Maintenance Instructions
	(a) Not less than six (6) months prior to the scheduled Guaranteed Substantial Completion Date, Seller shall deliver to Buyer’s Representative one (1) set of preliminary operating and maintenance manuals sufficiently complete that the Plant and Equipm...
	(b) Within three (3) months of the scheduled Closing Date, Seller shall supply to Buyer three (3) copies of final operation and maintenance manuals and drawings of the Work as-built plus five (5) CD-ROMs incorporating any changes made during testing a...
	(c) All operating and maintenance manuals and drawings of the Work as-built shall be in such detail as will enable Buyer to operate, maintain, dismantle, reassemble, adjust and repair all parts of the Work. Where the employment of Seller is terminated...
	(d) The provision by Seller of the final operation and maintenance manuals and drawings of the Work as-built in accordance with the provisions of this Section shall be identified as a Milestone in Appendix C and the provisions of article 10 (“Project ...

	Section 15.6 Buyer’s Use of Drawings
	(a) Drawings and information created by Seller for purposes of designing, developing, constructing, commissioning and operating the Project constitute “work made for hire,” and Seller hereby transfers and assigns all rights in and to such drawings and...
	(b) Drawings and information supplied by Seller that are not created by Seller specifically for or in connection with the Project, but that are necessary or useful for the operation and maintenance of the Project, the Work or any portion of them, may ...
	(c) Seller grants to Buyer an irrevocable perpetual royalty free license to use all drawings and information for the foregoing purposes and Seller shall provide Buyer with copies of such drawings and information.

	Section 15.7 Manufacturing Drawings
	Section 15.8 Errors in Drawings Supplied by Seller
	(a) Seller shall be responsible for the accuracy, completeness and suitability of all drawings, samples, patterns, models, calculations or information submitted by Seller, Contractor any Subcontractor in connection with the Work. Notwithstanding Buyer...
	(b) Seller shall bear any and all costs Seller or Buyer may incur as a result of delay in providing such drawings, samples, patterns, models, calculations or information or as a result of errors, omissions or discrepancies therein or for the correctio...
	(c) Seller shall, at its sole cost and expense, carry out or cause to be carried out any alterations or remedial work necessitated by such errors, omissions or discrepancies for which it is responsible and modify the drawings, samples, patterns, model...


	article 16  SUSPENSION OF WORKS, DELIVERY OR ERECTION
	Section 16.1 Order to Suspend
	(a) Buyer may, at its sole option, upon not less than seven (7) days’ prior written notice to Seller, suspend at any time (a) the performance of all or any portions of the Work, (b) delivery of a component of the Work, or (c) erection of any portion o...
	(b) If the cumulative days of Work suspension totals One Hundred and Eighty (180) days, or if the Work is suspended four (4) or more separate times for a period of more than 45 days in any single instance or 180 days in aggregate, Seller may terminate...
	(c) Unless otherwise instructed by Buyer, Seller shall during any suspension affecting the progress of the Work on Site, maintain its staff, labor and equipment on or near the Site ready to proceed with the Work upon receipt of the further instruction...
	(d) If Buyer desires to extend the period of suspension for a longer time than that specified in the original notice given by Buyer, Buyer shall so notify Seller in writing and the same procedures described in article 10 (“Project Schedule”) shall be ...

	Section 16.2 Protection of Work
	(a) Seller shall, during such suspension, store, preserve, protect and otherwise secure each of the Work, Equipment and the Plant.
	(b) If Buyer is unwilling or unable to receive any of the Equipment as a result of a suspension by Buyer under Section 16.1 (“Order to Suspend”), Seller shall, upon notice to Buyer and giving Buyer reasonable opportunity to designate a mutually accept...

	Section 16.3 Resumption of Work
	(a) Following any suspension by Buyer under this article 16, after receipt of notice to resume progress of the Work, Seller shall examine the Work affected by the suspension.  Seller shall, within twenty-one (21) calendar days after receipt of notice ...
	(b) Any claims on the part of Seller for extensions of time in connection with a suspension shall be made in accordance with the appropriate provisions of this Agreement. Notwithstanding any other provision of this Agreement, no compensation or extens...

	Section 16.4 Change Order in Event of Suspension
	(a) Seller may, at any time prior to thirty (30) days after receipt of notice to resume progress of the Work under Section 16.3 (“Resumption of Work”), notify Buyer of its request for a Change Order as a result of suspension by Buyer under Section 16....
	(b) Seller shall, within seven (7) Business Days following receipt of any notice from Buyer indicating Buyer’s intention to suspend the performance of all or any portion of the Work pursuant to Section 16.1 (“Order to Suspend”), deliver to Buyer an it...
	(c) In the event of such suspension, Seller shall, unless the notice requires otherwise:
	(i) (i) Discontinue the Work on the date and to the extent specified in the notice;
	(ii) (ii) Place no further orders or subcontracts for Equipment, Plant or services with respect to the suspended Work, other than to the extent required in the notice;
	(iii) (iii) Promptly make every reasonable effort to obtain suspension, upon terms reasonably satisfactory to Buyer, of all orders, subcontracts and rental agreements to the extent they relate to performance of the Work suspended; and
	(iv) (iv) Unless otherwise specifically stated in the notice, continue to protect and maintain the Work theretofore completed, including the Work suspended hereunder.

	(d) As full compensation for any such suspension, Seller shall be reimbursed for the following costs, reasonably incurred, without duplication of any item, to the extent that such costs directly result from such suspension of Work, up to a maximum of ...
	(i) If determined necessary by Buyer, a standby charge to Seller during the period of suspension of the Work, which standby charge shall be sufficient to compensate Seller for the reasonable costs of keeping, to the extent required in the notice, its ...
	(ii) Expenses reasonably and necessarily incurred by Seller in connection with storage of Equipment pursuant to Section 16.2 (“Protection of Work”), including preparation for and placement into storage, handling, transportation, storage, inspection, p...
	(iii) Reasonable costs associated with demobilization of Seller’s personnel and equipment to the extent such costs are not recovered by Seller in using such personnel and equipment on other projects during the standby period; and an equitable amount t...

	(e) Seller shall not be entitled to be paid any additional amounts under this article 16 if and to the extent suspension is necessary by reason of default on the part of Seller or persons for whom Seller is responsible or for the proper execution or t...


	article 17  PROJECT COMMENCEMENT AND COMPLETION
	Section 17.1 Notice To Proceed
	(a) Upon satisfaction or waiver by Buyer of each of the conditions in Section 17.1(b), Buyer shall issue to Seller the Notice to Proceed.  Following issuance of the Notice to Proceed Seller shall proceed with developing the Project and performing the ...
	(b) The obligation of Buyer to issue the Notice to Proceed to Seller is subject to the satisfaction or waiver by Buyer of all of the following conditions precedent:
	(i) Governmental Approvals. Buyer’s receipt of and satisfaction with the terms of all Governmental Approvals.
	(ii) Network Resource Integration.  PacifiCorp Transmission shall have demonstrated to Buyer that the Project can be integrated with PacifiCorp Transmission’s System as a network resource on or prior to May 1, 2012, 2013, or 2014.
	(iii) Accounting Treatment.  Buyer shall be satisfied that the accounting treatment relating to PacifiCorp’s obligations under any Transaction Document or in connection with the Project will not result in the addition of liabilities to the balance she...
	(iv) Appendices, Exhibits and Schedules.  Each Appendix, Exhibit and Schedule to this Agreement shall be in final form and substance satisfactory to Buyer and Buyer’s Representative, each in its sole discretion.
	(v) Transaction Documents.  Buyer shall have received the Transaction Documents, the Security Documents (including any Guaranty), and the Consents, (together with all amendments, supplements, schedules, and exhibits thereto), each of which shall (A) h...
	(vi) Officers’ Certificates.  Buyer shall have received the certificate of an Authorized Officer of Seller certifying that (A) each of the conditions precedent to the issuance of the Notice to Proceed has been satisfied (other than to the extent that ...
	(vii) Security Documents; Filings.  The Security Documents and all financing statements or other instruments with respect thereto, as may be necessary, shall have been duly filed or recorded in such manner and in such places as are required by Applica...
	(viii) Record Searches.  A search, made no more than thirty (30) days prior to the date of issuance of the Notice to Proceed, of the Uniform Commercial Code filing offices or other registers in each jurisdiction in which Seller is organized, has an of...
	(ix) Water Rights.  Seller shall have provided a detailed attorneys’ opinion addressed to Buyer evaluating and opining on the title of each of the Water Rights, together with all conveyance documents other supporting documentation related to the Water...
	(x) Emission Reduction Credits.  Buyer shall be satisfied with the form, substance and quantity of ERCs to provide for the lifetime operation of the Project.
	(xi) Equipment.  Buyer shall be satisfied with the Equipment and all anticipated storage plans with respect thereto.
	(xii) Additional Matters.  Buyer shall have received such other certificates, documents and instruments relating to the transactions contemplated hereby as may have been reasonably requested by Buyer, and all corporate or other organizational actions ...


	Section 17.2 Time for Completion
	Section 17.3 Buyer’s Request for Earlier Completion
	Section 17.4 Delay in Completion

	article 18  PERFORMANCE TESTING
	Section 18.1 Performance Tests
	Section 18.2 Emissions Guarantee
	Seller shall conduct the Performance Tests in accordance with Appendix H and, as a condition of Substantial Completion, shall demonstrate that emissions from the Project meet the Guaranteed Emissions.  If the Guaranteed Emissions are not met, either i...

	Section 18.3 Cost and Direction
	(a) The Performance Tests shall be conducted by and under the direction of Seller.  Buyer will cooperate with Seller’s reasonable requests in connection with the Performance Tests, but shall not be required to provide any materials, electricity, fuel,...
	(b) Seller shall provide all materials, electricity, fuel, water and stores, and all personnel necessary to supervise startup and the conducting of the Performance Tests and shall provide all necessary technical assistance and advice in connection wit...

	Section 18.4 Buyer’s Right to Validate
	Section 18.5 Additional Tests; Test Energy
	(a) After the Substantial Completion Date with respect to the Work, Seller may, unless Buyer reasonably objects, make any additional tests which Seller considers desirable at their own risk and cost; provided, however,
	(i) if such tests require any change in Buyer’s dispatch schedule for the Project, then Seller shall reimburse Buyer for all costs and Claims associated with such change in dispatch;
	(ii) if such tests damage the Project in any way, then Seller shall bear all costs of making good such damage and of all Claims resulting from such damage; and
	(iii) if such test may cause the Project to no longer meet the Performance Guarantees, then Seller shall, at its sole cost, re-conduct the Performance Tests and compensate Buyer for all costs and Claims associated with reconducting the Performance Tests.

	(b) Buyer shall have the exclusive right to all electric energy generated by the Plant during any Performance Tests.

	Section 18.6 Timing
	Section 18.7 Test Reports
	(a) Seller shall deliver to Buyer a preliminary test report, including the test data sheets and calculated results for each Performance Test or retest (the “Preliminary Performance Test Report”), promptly after completion of each Performance Test, tog...
	Within fifteen (15) Business Days following completion of the Performance Tests, Seller shall provide to Buyer a final test report, including test data sheets and calculated results of each Performance Test or retest (the “Final Performance Test Repor...

	Section 18.8 Failure on Tests or Inspection
	If after inspection, examination or witnessing the testing of any of the Work, Buyer decides, in its sole discretion, that such Work or any part thereof is defective or not in accordance with the Agreement, it may reject the said Work or part thereof ...

	Section 18.9 Duty to Advise of Defects, Errors and Omissions in Plant and Equipment
	Seller shall advise promptly Buyer forthwith upon it becoming aware of any design, engineering, manufacturing or other Defect, error or omission that might effect the Work and its operability, operational life and maintenance and warrants and represen...


	article 19  DEFECTS BEFORE TRANSFER OF POSSESSION AND CONTROL OF WORK
	Section 19.1 Identification of Defects
	(a) If, in respect of any part of the Work not already transferred and under control by Buyer, and in all cases prior to Closing, Buyer’s Representative, at any time: (i) determines, in its sole discretion, that any Work done or Equipment or Plant sup...
	(b) If Seller fails to remedy such Defect, Buyer may take, at the sole cost and expense of Seller, such steps as may in all the circumstances be reasonably necessary or convenient to remedy such Defects. The cost of remedying such Defect may be deduct...

	Section 19.2 Replacement of Defects
	All Equipment or Plant provided or Work done by Buyer to replace defective Equipment or Plant shall comply with the Agreement and shall be obtained at reasonable prices and where reasonably practicable under competitive conditions.  Seller shall be en...


	article 20  NOTICE OF SUBSTANTIAL COMPLETION, NOTICE OF FINAL ACCEPTANCE AND TRANSFER OF CARE, CUSTODY AND CONTROL
	Section 20.1 Notice of Substantial Completion of Work
	(a) When the Work meets the Substantial Completion Criteria set forth in Appendix H, Seller shall so notify Buyer and provide Buyer a certificate of an Authorized Officer of Seller certifying that the Substantial Completion Criteria have been met and ...
	(b) Within five (5) days after receipt of the Request for Substantial Completion, Buyer shall by notice (“Notice of Substantial Completion”) either:  (i) reject such Request for Substantial Completion and refuse to issue the Notice of Substantial Comp...
	(c) If Buyer rejects the Request for Substantial Completion, Seller shall promptly provide to Buyer a plan and schedule for remedying the deficiencies specified in Buyer’s rejection, shall carry out such plan at its own cost and expense, and, upon com...
	(d) The foregoing procedure shall apply again and successively thereafter until Substantial Completion Criteria have been achieved.  Disputes as to whether Seller has achieved Substantial Completion shall be resolved pursuant to article 32 (“Claims, C...

	Section 20.2 Care, Custody and Control; Punch List Items
	(a) Seller shall be responsible for care and custody, and control  of the Work and shall make good at Seller’s own cost, or at Buyer’s cost if Seller does not remedy the same, any loss or damage that may occur to the Work or any part thereof from any ...
	(b) Care, custody and control of the Work shall be transferred to Buyer as of the Substantial Completion Date.  Buyer shall begin to compile a preliminary punch list as the Work progresses (with Seller and Buyer in good faith mutually determining the ...

	Section 20.3 Dispatch Coordination
	Section 20.4 Use Before Acceptance Date
	Section 20.5 Title and Risk of Loss
	(a) Risk of loss with respect to the Project and the Work shall remain with Seller until the Closing Date, whereupon the same shall pass to Buyer.
	(b) The Equipment and Plant to be supplied pursuant to the Agreement shall become the property of Buyer at whichever is the earlier of the following times:
	(i) the Closing Date;
	(ii) when Seller becomes entitled to have the contract value of the Equipment and Plant in question included in an Interim Certificate of Payment, or
	(iii) when the Equipment and Plant is appropriated for the purpose of the Project.


	Section 20.6 Marking of Equipment and Plant
	(a) Where, prior to delivery, the property in Equipment and Plant passes to Buyer, Seller shall, so far as is practicable, set the Equipment and Plant aside and mark it as Buyer’s property in a manner reasonably required by Buyer.
	(b) Until the Equipment and Plant has been so set aside and marked, Buyer shall be entitled to withhold any interim Progress Payment to which Seller might otherwise be entitled.
	(c) Seller shall permit Buyer at any time upon reasonable notice to inspect any Equipment or Plant which has become the property of Buyer and shall grant Buyer or procure the grant of access to Seller’s premises for such purposes or any other premises...
	(d) All such Equipment and Plant shall be in the care and possession of Seller solely for the purposes of the Agreement and shall not be within the ownership or disposition of Seller.
	(e) No Progress Payment or interim Certificate of Payment issued by Buyer shall prejudice its right to reject Equipment or Plant which is not in accordance with the Agreement.  Upon any such rejection the property in the rejected Equipment or Plant sh...
	(f) Seller shall transfer title to the Work to Buyer at the earliest to occur of (i) when the Equipment and/or Materials are brought on the Site; (ii) the specific Equipment and/or Materials are included in a request for a Progress Payment; and (iii) ...
	(g) With respect to any Lien or Claim relating to the Project other than Permitted Liens (i) arising through the Contractor or any Subcontractor, Seller agrees to cause the Contractor or Subcontractor to promptly remove or cause, or cause to be remove...
	(h) Ownership of the Non-Buyer Materials used in connection with the Work shall remain with Seller, the Contractor or the Subcontractors.  Notwithstanding the transfer of title of the Work pursuant to Section 20.5 (“Title and Risk of Loss”) the respon...

	Section 20.7 Removal of Equipment
	Section 20.8 Notice of Final Acceptance of Work

	article 21  CODES AND STANDARDS
	Section 21.1 Comparable Quality

	article 22  ENVIRONMENTAL MATTERS
	Section 22.1 General
	Section 22.2 Release On-Site
	Section 22.3 Release Off-Site
	Section 22.4 Liability
	Section 22.5 Pre-existing Regulated Materials
	(a) Seller shall develop a contingency plan to address contaminated soils or groundwater that Seller may encounter during construction of the Project.  The purpose of the contingency plan is to avoid any delays in construction of the Project by planni...
	(i) a contaminated soils staging area so that construction of the Project can continue without delays.  Such contaminated soils (that must be removed for construction purposes) can be placed in the staging area while testing and subsequent disposal de...
	(ii) the handling of any contaminated groundwater that might be extracted, including the prospective  procurement of a UPDES permit in the event the contingency plan calls for such extracted water being discharged into an area that is subject to Clean...
	(iii) the final disposal of all Regulated Materials and contaminated materials encountered on the Site.

	(b) Seller shall be responsible for implementing any recommendations relating to pre-existing Regulated Materials contained in any environmental surveys or reports.

	Section 22.6 Notice

	article 23  WARRANTIES OF WORK
	Section 23.1 Warranties
	(a) Seller warrants that, for the duration of the Warranty Period, the Work shall be (i) free from Defects in design, engineering, workmanship materials and operations, (ii) in accordance with the Agreement, and (iii) in compliance with Applicable Law...
	(b) The Warranty shall not extend to Defects or deficiencies to the extent resulting from (i) operation by Buyer’s personnel in a manner inconsistent with or contrary to instructions contained in the Operation and Maintenance Manuals, (ii) repairs or ...

	Section 23.2 Warranty Period
	Section 23.3 Repair of Defects
	If Buyer or Seller discovers that the Work, or any portion thereof, fails to meet the Warranty, the it shall notify the other Party of such failure promptly upon discovery, along with the reasonable basis therefor.  Upon receipt of such notice, or up...

	Section 23.4 Warranty Period Extension
	(a) Extension for Corrected Work.  Any Work re-performed and any part of the Site that is reworked, repaired or replaced in satisfaction of Seller’s obligations in connection with the Warranty will be re-warranted by Seller pursuant to the same Warran...
	(b) Extension for Total Shutdown.  If, during the Warranty Period, the Site is shut down (other than for the purpose of scheduled or routine maintenance) and such shutdown is caused by a defect or failure covered by the Warranty, then the Warranty Per...

	Section 23.5 Contractor and Subcontractor Warranties
	Section 23.6 Delay in Remedying Defects
	Section 23.7 Removal of Defective Work
	Section 23.8 Further Tests
	Section 23.9 Seller to Diagnose
	Section 23.10 Latent Defects
	(a) Latent Defects Liability Period.  Seller’s liability for latent defects shall remain in full force and effect during all phases of the Work for a period beginning on the Closing Date and ending five (5) years thereafter (the “Latent Defects Liabil...
	(b) If any Latent Defect (as defined in Section 23.10(d)) shall appear in any part of the Work during the Latent Defects Liability Period, such Latent Defect shall be Repaired by Seller at Seller’s option, with all possible speed and at Seller’s sole ...
	(c) Seller agrees that any examination of the Work undertaken by Buyer at a relevant time shall, in respect of that part of the Work examined, constitute a reasonable examination conducted in accordance with Prudent Industry Practice within the meanin...
	(d) During Latent Defects Liability Period, in the event Seller’s OEM issues any notice, including Technical Information Letters, service bulletins or similar notices recommending replacement or repair of one or more parts of the Equipment and such re...

	Section 23.11 Significant Defects
	(a) Seller warrants and guarantees to Buyer that there will be no Significant Defects.
	(b) Consequences of Significant Defects.  In the event that a Significant Defect occurs, Seller shall make good the Significant Defect.


	article 24   LIQUIDATED DAMAGES
	Section 24.1 General
	Section 24.2 Critical Milestone Guarantee Liquidated Damages
	(a) The Project Schedule designates certain times as critical milestones (each a “Critical Milestone”) by which Seller represents that each such Critical Milestone will occur by its respective Target Date.  While timely completion of each step in the ...
	(b) The Parties agree that it will be very difficult to determine the cost to Buyer for late delivery of Critical Milestones; therefore, the Parties agree upon the amounts set forth below, as liquidated damages for such late delivery and not a penalty...
	(c) For each day of delay after the relevant Target Date in achieving any Critical Milestone, the amounts otherwise payable to Seller pursuant to this Agreement shall be reduced by $[__] per day for each day of delay beyond the relevant Target Date in...
	(d) The Reduction Amount (i) shall arise independently with respect to each such delay and (ii) shall arise independently with respect to Late Substantial Completion LDs as defined in Section 24.3 (“Liquidated Damages for Delay in Substantial Completi...

	Section 24.3 Liquidated Damages for Delay in Substantial Completion
	Section 24.4 Liquidated Damages for Net Capacity and Net Heat Rate
	Section 24.5 Liquidated Damages for Startup and Commissioning
	Section 24.6 Calculations and Payments of Liquidated Damages
	(a) Unless otherwise set forth in this article 24, all calculations with respect to amounts payable as liquidated damages under this article 24 shall be made by Seller and provided to Buyer within (i) in the case of Section 24.2 (“Critical Milestone G...
	(b) Liquidated damages shall bear interest at the Late Payment Rate, compounded daily from the date such amount was due, but not to exceed the maximum rate of interest permitted by Applicable Law.


	article 25  LIMITATIONS OF LIABILITY
	Section 25.1 Duty to Mitigate
	Section 25.2 Limitation of Buyer’s Liability
	Section 25.3 Enforceability of Liquidated Damages
	(a) Enforceability of Liquidated Damages.  If the provisions for the payment of Liquidated Damages in this Agreement are held to be unenforceable, Seller agrees to pay to Buyer all actual damages suffered by Buyer due to the circumstances giving rise ...
	(b) If, however, the provisions for the payment of Liquidated Damages in this Agreement are held to be unenforceable as a result of a claim, objection, defense, dispute or proceedings raised or brought by Seller as part of or during the hearing of whi...

	Section 25.4 Limitations on Liquidated Damages
	(a) The aggregate amount of liquidated damages payable by Seller as Reduction Amounts under Section 24.2 (“Critical Milestone Guarantee Liquidated Damages”) shall not exceed, in the aggregate, an amount equal to 5% of the Purchase Price.
	(b) The amount of liquidated damages payable by Seller for delays in achieving Substantial Completion under Section 24.3 (“Liquidated Damages for Delay in Substantial Completion”) shall not exceed, in the aggregate, an amount equal to 30% of the Purch...
	(c) The amount of liquidated damages payable by Seller attributable to failure to meet the Guaranteed Net Capacity pursuant to Section 24.4 (“Liquidated Damages for Net Capacity”) shall not exceed, in the aggregate, an amount equal to 15% of the Purch...
	(d) The amount of liquidated damages payable by Seller attributable to failure to meet the Guaranteed Net Heat Rate pursuant to Section 24.4 (“Liquidated Damages for Net Capacity”) shall not exceed, in the aggregate, an amount equal to 20% of the Purc...
	(e) (e) The amount of liquidated damages payable by Seller attributable to failure to meet the startup and commissioning requirements pursuant to Section 24.5 (“Liquidated Damages for Startup and Commissioning”) shall not exceed, in the aggregate, an ...
	(f) (f) The amount of liquidated damages under paragraphs (a) through (e) shall not exceed, in the aggregate, an amount equal to 50% of the Purchase Price.
	(g) (g) Without prejudice to or limitation of Seller’s liabilities and obligations set forth under paragraphs (a) through (e), all of which shall be in excess of and not subject to the limitation contained in this paragraph (e), the aggregate liabilit...


	article 26  INDEMNIFICATION
	Section 26.1 Indemnification for Third Party Claims
	(a) Seller shall defend, indemnify and hold harmless Buyer, its shareholders and Affiliates, and their respective directors, officers, employees and agents, from and against all third party Claims and Liabilities for injury, including death, and prope...
	(b) Buyer shall defend, indemnify and hold harmless Seller and its managers, officers, employees and agents, from and against all third party Claims and Liabilities for injury, including death, and property damage caused by, arising out of, or in conn...
	(c) Either Party seeking indemnification under this Agreement (the “Indemnified Party”) shall give notice to the Party required to provide indemnification hereunder (the “Indemnifying Party”) promptly after the Indemnified Party has actual knowledge o...
	(i) counsel for the Indemnifying Party who shall conduct the defense of such Claim or litigation shall be reasonably satisfactory to the Indemnified Party;
	(ii) the Indemnified Party may participate in such defense at its own expense, except the Indemnifying Party shall reimburse the Indemnified Party for its participation in such defense to the extent that the Indemnifying Party requests the Indemnified...
	(iii) the omission by the Indemnified Party to give notice as provided herein shall not relieve the Indemnifying Party of its indemnification obligations hereunder except to the extent that such omission results in a failure of actual notice to the In...

	(d) With regard to any Claim or Liability which is the result of the joint or concurrent fault or negligence of Seller and Buyer, the Parties agree to jointly defend any Claim with respect thereto that is based on such joint or concurrent fault or neg...
	(e) Nothing in this Section 26.1 is intended to allow any Indemnified Party to be indemnified from and against any third party Claims and Liabilities caused by, arising out of, or in connection with the performance of this Agreement to the extent any ...

	Section 26.2 Title Indemnity and Liens
	(a) Seller shall promptly pay when due all obligations for labor and material in connection with the Work.  Seller shall discharge at once, or bond with a bonding company or surety acceptable to Buyer or otherwise secure against all Liens and attachme...
	(b) (b) Seller shall keep the Work free and clear of and shall promptly release or cause the release of all Liens, recorded notices, Claims for nonpayment and lis pendens filed of record by the Contractor or any Subcontractor.
	(c) (c) Seller shall (i) indemnify, defend, and hold harmless Buyer from all laborers’, material men’s and mechanics’ Liens, or Claims made or filed upon the Work, or the property on which the Work is located on account of any labor performed or labor...
	(d) (d) If any Lien arising out of this Agreement is filed before or after Work is completed, Seller, within ten (10) calendar days after receiving from Buyer written notice of such lien, shall obtain release or provide financial assurance satisfactor...
	(e) (e) Seller’s obligation to indemnify, defend and hold harmless Buyer from liens shall not in any way be rendered unenforceable, or altered, amended, eliminated or otherwise conditioned by any laws and regulations related to processing such liens. ...
	(f) (f) If Seller shall default in discharging any Liens, Claims or encumbrances filed or asserted against the Work, Buyer shall promptly provide notice to Seller, and Seller shall then satisfy or defend any such Liens, Claims or encumbrances.  If Sel...
	(g) (g) Seller shall at its own expense defend any suit or proceeding based on any Claim for which Seller is responsible under this Section.  Buyer shall give Seller such assistance as Seller may reasonably require in the defense of such suit, and Buy...

	Section 26.3 Indemnity Period
	(a) With respect to Claims and Liabilities brought by third parties, Seller’s obligation to indemnify Buyer shall continue for a period of two years following the Closing Date.
	(b) With respect to Claims and Liabilities relating to the title of the Site, Project, or the Work, Seller’s obligation to indemnify Buyer shall continue indefinitely.
	(c) With respect to all other Claims and Liabilities, Seller’s obligation to indemnify Buyer shall continue for a period of eighteen months following the Closing Date.


	article 27  INSURANCE
	Section 27.1 Contractor’s and Subcontractors’ Insurance Coverage
	(a) Employers’ Liability insurance with a minimum limit of $1,000,000.
	(b) Commercial General Liability insurance, to include contractual liability, with a minimum single limit of $1,000,000 with $3,000,000 annual aggregate to protect against and from all loss by reason of injury to persons or damage to property based up...
	(c) Umbrella or Excess Liability insurance with minimum limits of $10,000,000 per occurrence and $10,000,000 annual aggregate to cover claims in excess of the underlying limits for Employer’s Liability, General Liability, and Automobile Liability.
	(d) Business Automobile Liability insurance with a minimum single limit of $1,000,000 for bodily injury and property damage with respect to Seller’s vehicles whether owned, hired or non-owned, assigned to or used by Seller in the performance of the work.
	(e) Professional Liability insurance (Errors and Omissions) with a minimum single limit of $1,000,000 to cover claims arising out of Consultant’s professional services hereunder. This policy shall be maintained until one year after Buyer’s acceptance ...
	(f) Transit and Installation insurance with a minimum single limit of $500,000 to cover damage to property and other claims arising out of the loading, unloading, transportation, lifting, lowering, or other handling of such property.
	(g) For Commercial General Liability insurance, the policy shall include:
	(i) Provisions or endorsements naming Buyer, its Board of Directors, officers and employees as additional insured;
	(ii) Cross liability coverage so that the insurance applies separately to each insured against whom claim is made or suit is brought, even in instances where one insured claims against or sues another insured.

	(h) All policies, except professional liability and transit and installation, shall include provisions that such insurance is primary insurance with respect to the interests of Buyer and that any other insurance maintained by Buyer is excess and not c...
	(i) Ten (10) days’ prior written notice to Buyer if canceled for nonpayment of premium
	(ii) Thirty (30) days’ prior written notice to Buyer if canceled for any other reason.
	(iii) A certificate in a form satisfactory to Buyer certifying to the issuance of such insurance shall be furnished to Buyer and included at Exhibit H.

	(i) Commercial general liability coverage written on a “claims-made” basis, if any, shall be specifically identified on the certificate.
	(j) If requested by Buyer, a copy of each insurance policy, certified as a true copy by an authorized representative of the issuing insurance company, shall be furnished to Buyer.
	(k) Insurance coverage provided on a “claims-made” basis shall be maintained by Seller for a minimum period of five (5) years after the completion of any award and for such other length of time necessary to cover liabilities arising out of the work.
	(l) Insurance coverage provided on a “claims-made” basis shall be maintained by Seller for a minimum period of five (5) years after the completion of this Agreement and for such other length of time necessary to cover liabilities arising out of the Work.
	(m) Seller shall ensure that the Contractor and each and every Subcontractor maintains in full force and effect the insurance coverage and limits required under this Section 27.1 (“Contractor’s Insurance”) at all times on and after the commencement of...
	(n) If Seller fails to require the Contractor and the Subcontractors to maintain the insurance required hereunder, Buyer shall have the right, but not the obligation, to purchase such insurance at Seller’s expense.
	(o) The Contractor’s insurance carrier and the Subcontractors or Subcontractors’ insurance carriers shall use commercially reasonable efforts to provide Seller and Seller will provide Buyer written notice of cancellation, termination or material alter...
	(p) Anything in this Agreement to the contrary notwithstanding, the occurrence of any of the following shall in no way relieve Seller from any of its obligations under this Agreement; (a) failure by the Contractor or any Subcontractor to procure the i...
	(q) In the event that liability for any loss or damage is denied by the underwriter or underwriters in whole or in part due to the breach of said insurance by the Contractor or any Subcontractors, or for any other reason attributable to the Contractor...

	Section 27.2 Buyer’s Insurance
	(a) Owner shall procure at its own expense and maintain in full force and effect during the life of this Contract, with responsible insurance companies authorized to do business in the State of Utah, the types and limits of insurance as set forth belo...
	(b) Builder’s All-Risk Insurance.  Effective the earlier of 1) the point of groundbreaking at the Site or 2) the date of the first shipment of any Material, Equipment, supplies or other elements of the Work, Buyer shall obtain and thereafter at all ti...
	(c) The following additional coverages shall be provided:
	(i) Flood coverage with a sublimit of $25,000,000 per occurrence and in the aggregate, with a deductible of 5% of the values at risk at the time of loss, subject to a deductible of $1,000,000;
	(ii) Expediting expense with a sublimit of $10,000,000 except $5,000,000 for air-freight per loss;
	(iii) Earthquake coverage with a sublimit of $25,000,000 per occurrence and in the aggregate, with a deductible of 5% of the values at risk at the time of loss, subject to a deductible of $1,000,000;
	(iv) Coverage for Equipment and Material at laydown areas or temporary storage off of the actual construction site (including freight expense) with a sub-limit of $25,000,000 per location. Should the values at risk at any location exceed this sublimit...
	(v) Removal of debris with a sublimit of 10% of Project value, subject to $25,000,000 maximum per loss; and
	(vi) Transit coverage with a $15,000,000 limit for turbines and generators only and a $5,000,000 limit for all other property including ocean and air transit if any Equipment is to be moved by vessel or aircraft, with sublimits sufficient to insure th...

	(d) Endorsements.  Buyer’s insurance policies shall be endorsed to provide that Seller, Contractor and its Subcontractors, and their respective officers, directors and employees shall be named as additional insured with a waiver of insurer’s right of ...

	Section 27.3 Waiver of Rights
	Section 27.4 Seller’s Cooperation with Buyer
	(a) Seller agrees to cooperate with and assist Buyer, as reasonably requested by Buyer, in Buyer’s procurement of any insurance required by this Agreement or otherwise to be procured in connection with the Project.
	(b) Seller agrees to provide such assistance and documentation as Buyer may request in connection with Claims Buyer may make under its insurance policies purchased in connection with the Project for damage or events that occur after the Effective Date...


	article 28  FORCE MAJEURE
	Section 28.1 Effect of Force Majeure
	Section 28.2 Notice of Occurrence
	Section 28.3 Performance to Continue
	Section 28.4 Termination in Consequence of Force Majeure
	If circumstances of Force Majeure have occurred that have materially affected the Work and have continued for a period of forty-five (45) days in the aggregate, and there is a corresponding delay in the schedule for performance and the Guaranteed Sub...

	Section 28.5 Risk of Loss
	Prior to termination of this Agreement, nothing in this article 28 shall change the allocation to Seller of the risk of loss or damage prior to the Closing Date, and any Change Order or payment to Seller resulting from a Force Majeure shall take into...


	article 29  DEFAULT
	Section 29.1 Seller’s Default
	(a) A Project Party fails in any material respect to comply with its obligations under the Transaction Documents; provided, however, that if all material adverse consequences of a breach of an obligation can be cured or remedied by Seller within a per...
	(b) A Project Party assigns the Transaction Documents to which it is a party other than as permitted both hereunder and thereunder;
	(c) A Project Party shall commence a voluntary case under the Bankruptcy Code; file a petition seeking to take advantage of any other laws, domestic or foreign, relating to bankruptcy, insolvency, reorganization, winding up or composition or adjustmen...
	(d) any representation or warranty made by Seller for which an express remedy is not provided shall prove to have been false in any material respect as of the date made;
	(e) any Judgment shall be entered against any Project Party (i) decreeing such Person’s involuntary dissolution or split up or (ii) any (x) such Judgment shall award non monetary relief which results in a Material Adverse Change or (y) such Judgment s...
	(f) as a result of an act or omission of any Project Party, any of the Security Documents shall for any reason cease to be in full force and effect, or shall cease to give Buyer the Liens, rights, powers and privileges purported to be created thereby ...
	(g) a Material Adverse Change shall have occurred and be continuing, unless such Material Adverse Change is a result of an act or omission of Buyer; or
	(h) Seller fails to pay liquidated damages to Buyer or to the Substantial Completion LD Delay Account when due, except to the extent such payments are being disputed in good faith.

	Section 29.2 Buyer’s Default
	(a) Buyer fails to pay Seller any undisputed amount due Seller under article 2 (“Sale of Assets”) or article 3 (“Terms for Progress Payments”), and fails to cure such default within ten (10) Business Days after receiving notice of default from Seller;
	(b) Buyer has failed in any material respect to comply with its other material obligations under this Agreement; provided, however, that if all material adverse consequences of a breach of an obligation can be cured or remedied by Buyer within a perio...
	(c) Buyer shall commence a voluntary case under the Bankruptcy Code; file a petition seeking to take advantage of any other laws, domestic or foreign, relating to bankruptcy, insolvency, reorganization, winding up or composition or adjustment of debts...
	(d) any representation or warranty made by Buyer in this Agreement for which an express remedy is not provided shall have been false in any material respect as of the date made;
	(e) any suspension of the Work requested by Buyer continues for more than thirty (30) days, and Buyer and Seller are unable to agree on a Change Order, unless such dispute is being resolved under article 32 (“Claims, Claim Notice and Dispute Resolutio...

	Section 29.3 Removal of Seller’s Equipment
	Section 29.4 Remedies on Default
	(a) Step-In Rights.  During the occurrence and continuance of any Seller Default or occurrence of any event described in Section 30.1(b) (“Termination by Buyer”), and in addition to any other rights Buyer may have hereunder or at law or in equity, Buy...
	(b) Cure Rights.  During the occurrence and continuance of any Seller Default or occurrence of any event described in Section 30.1(b) (“Termination by Buyer”) and upon receipt of any notice that Seller is in default of any of its obligations under any...
	(c) Buyer Rights Following Termination due to a Seller Default.  Upon termination of this Agreement pursuant to Section 30.1(b) (“Termination by Buyer”), Buyer may, but shall not be obligated to:
	(i) remove Seller from the Site with risk of loss of the Work transferring to Buyer.  In addition, Buyer may, but shall not be obligated to, require Seller, at no additional cost to Buyer, to take all steps necessary or requested by Buyer to assign Se...
	(ii) in addition to the foregoing, upon the occurrence and during the continuance of any Seller Default, Buyer may exercise all of its rights as a secured party, under the Security Documents or under applicable Law or otherwise (and all remedial provi...
	(iii) pursue any and all remedies available at law or in equity.



	article 30  TERMINATION
	Section 30.1 Termination by Buyer
	(a) Default Termination Rights.  Upon the occurrence or continuation of a Seller Default, Buyer may elect to terminate this Agreement as follows:
	(i) with respect to a Seller Default described in subsection 29.1(c), immediately terminate this Agreement and remove Seller from the Site with risk of loss of the Work transferring to Buyer as provided in Section 29.4(c) hereof; and
	(ii) with respect to a Seller Default described in any subsection other than subsection (c) of Section 29.1 (“Seller’s Default”), after having given notice to Seller of such Seller Default and Seller’s having failed to cure such Seller Default within ...

	(b) Voluntary Termination.  Following the achievement by Seller of the Notice to Proceed Milestone, Buyer may elect to terminate this Agreement at any time without cause upon not less than thirty (30) days’ notice to Seller.

	Section 30.2 Termination by Seller
	(a) Default Termination Rights.  Upon the occurrence or continuance of a Buyer Default, Seller may elect to terminate this Agreement as provided in this Section 30.2.
	(i) with respect to a Buyer’s Default described in Section 29.2(c), immediately terminate this Agreement; and
	(ii) with respect to a Buyer’s Default described in any subsection other than Section 29.2(c), after having given notice to Buyer of such default and Buyer having failed to cure such Buyer’s Default within the cure period specified in such subsection,...
	(b) Suspension Termination Rights.  Seller may elect to terminate this Agreement due to Suspension of the Work as provided in Section 16.1(b) (“Order to Suspend”).



	Section 30.3 Procedures Following Termination by Seller or due to Force Majeure
	(a) Upon any termination of this Agreement pursuant to Section 28.4 (“Termination in Consequence of Force Majeure”), Section 30.1(b) (“Voluntary Termination”) or Section 30.2(a) (“Default Termination Rights”), the following provisions shall apply:  (i...
	(b) In addition to the foregoing, upon any such termination of this Agreement pursuant to Section 28.4 (“Termination in Consequence of Force Majeure”), Section 30.1(b) (“Voluntary Termination”) or Section 30.2(a) (“Default Termination Rights”) the fol...

	Section 30.4 Exclusivity

	article 31  TAXES
	Section 31.1 Buyer’s Obligation
	Section 31.2 Seller’s Obligation

	article 32  CLAIMS, CLAIM NOTICE AND DISPUTE RESOLUTION
	Section 32.1 Claims
	(a) Submission of Claims
	(i) In the event Seller has a claim or request for a time extension, additional compensation, any other adjustment of the Agreement terms and conditions, or any dispute arising out of the Work (each a “Claim”), Seller shall notify Buyer in writing wit...
	(ii) As soon as practicable after Claim notification, Seller shall submit the Claim to Buyer with all supporting information and documentation. Seller shall also respond promptly to all Buyer inquiries about the Claim and its basis.
	(iii) Any Claim which is not disposed of by mutual agreement between the Parties shall be decided by Buyer, which shall provide a written decision to Seller. Such decision shall be final unless Seller, within thirty (30) days after such receipt of Buy...
	(iv) Seller shall continue its performance of this Agreement notwithstanding the submission of any Claim.

	(b) Notification Prior to Incurring Costs. In any circumstances which might give rise to a claim pursuant to this Article, Seller shall, before incurring any cost or expense, first give Buyer every opportunity to determine whether the cost or expense ...
	(c) Buyer’s Liability to Pay Claims. Buyer shall not be liable to make payment in respect of any claim for an additional payment unless Seller has complied with each and all of the requirements of this article 32, whether as to the time within which c...

	Section 32.2 Dispute Resolution

	article 33  ASSIGNMENT
	Section 33.1 Assignment of Seller’s Interests

	article 34  CONFIDENTIALITY
	Section 34.1 Confidentiality
	(a) It is understood that certain information may be exchanged among Buyer and Seller that the disclosing Party considers proprietary and confidential.  Each Party agrees that it shall (and shall cause its Affiliates and its and their officers, direct...
	(b) The obligations contained in the preceding paragraph shall not apply, or shall cease to apply, to Confidential Information if or when, and to the extent that, such Confidential Information (i) was known to the receiving Party or its Confidentialit...
	(c) When required by the appropriate Governmental Authority, a Party may disclose the Confidential Information of the other Party to such Governmental Authority provided, however, that prior to making any such disclosure, such Party shall:  (i) provid...
	(d) Buyer’s disclosure of Seller Drawings and Manuals to third parties in accordance with its obligations hereunder shall not be a breach of this article 34.


	article 35  MISCELLANEOUS PROVISIONS
	Section 35.1 Notices, Consents and Approvals
	(a) if to Seller, to:
	(b) if to Buyer, to:
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