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Docket No.  07-035-93 

RESPONSE TO ROCKY 
MOUNTAIN POWER’S PETITION 
FOR CLARIFICATION AND 
RECONSIDERATION OF 
SCHEDULING ORDER 

 

The Utah Industrial Energy Consumers (“UIEC”), through counsel, and pursuant to Rule 

746-100-11, submit this Response to Rocky Mountain Power’s Petition for Clarification and 

Reconsideration of the Utah Public Service Commission’s Scheduling Order issued in this 

Docket on December 27, 2007, as amended by Order dated January 9, 2008. 

Rocky Mountain Power (“RMP” or “Company”) states that it seeks clarification of three 

items: (1) bifurcation of the rate of return or cost of capital (a portion of the application); (2) the 

implementation of new rates between Phase I and Phase II; and (3) limitations on discovery 

requests.  The UIEC respond as follows: 
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BIFURCATION OF RATE OF RETURN 

Presently, hearing on rate of return or “cost of capital” is scheduled for May 20, 2008.  

RMP requests the Utah Public Service Commission (“Commission”) to clarify that the hearing 

will pertain only to the “quantitative calculation of Company’s proposed capital structure,” and 

that the Company’s witnesses addressing this issue need only be present at the hearing on May 

20, 2008.  (Petition ¶ 10.)  The reason stated by the Company for its request is that the Company 

intends to present other witnesses who will testify about “certain risk factors and other facts and 

circumstances” related to capital structure.  (Petition ¶ 12.)  The Company claims that it wants to 

avoid presenting this latter testimony on May 20, 2008, and instead, present witnesses who will 

so testify on June 2–10, 2008, thus, avoiding the necessity of those witnesses appearing twice.1  

(Id.) 

If the Company’s request is granted, the parties will be denied their due process because 

they will be unable to effectively address the rate of return.  The parties’ ability to effectively 

rebut the Company’s case on this issue will be made meaningless if not given the opportunity to 

have the entire issue presented before replies are due.   

RMP’s procedural requests would not only weaken the parties’ ability to provide fully 

developed and defended cases to the Commission, but would also weaken the Commission’s 

                                                 
1 The UIEC understand that Company witnesses may be inconvenienced by having to appear at both the May 20, 
and the June 2–10 hearings.  However, the Company’s proposal to alleviate that inconvenience from itself simply 
serves to impose that same inconvenience on all the other witnesses for all the interveners with a single cost of 
capital witness.  If the Company is allowed to present rate of return (or what it is referring to as cost of capital) 
testimony at revenue requirement hearings, as it has suggested, the UIEC would find it necessary to have their cost 
of capital witness present every single day of the revenue requirement hearings.  Because, like many other intervener 
witnesses, the UIEC’s witness likely will be traveling to Utah specifically for this case, it is an enormous burden on 
interveners to sprinkle cost of capital testimony throughout the revenue requirement hearings.  The result would be 
that important Company testimony on this issue would likely remain unaddressed by the interveners. 
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ability to carry out its statutory charge to ensure that rates are “just and reasonable.”  Thus, the 

UIEC request that the Commission deny the Company’s request as to this issue. 

PHASE II IN THE IMPLEMENTATION OF RATES 

In its Petition, the Company has requested that the Commission clarify how it would 

apply the final revenue requirement in Phase I to customers’ rates while Phase II is pending.  The 

UIEC agree with the Company that the Commission should, as part of Phase I, determine how 

any revenue requirement increase would be spread before a final order in Phase II is issued.  The 

UIEC believe, however, that the Commission should hear the party’s positions on whether a 

uniform percentage increase is reasonable or whether some other method should be temporarily 

implemented pending the outcome of Phase II.  It may be the case, for example, that a straight 

percentage increase might result in discriminatory or preferential rates.  (See Utah Code Ann. 

§ 54-7-12(3).)  

The UIEC suggest, therefore, that the Commission take evidence and argument from the 

parties before issuing any order with respect to how the final revenue requirement will be 

implemented following its order in Phase I. 

DISCOVERY PARAMETERS 

The Company has filed a complicated case to be effective twenty months in the future, 

the timing for hearing has been shortened, and now the Company attempts to resist discovery by 

requesting that the Commission amend its Scheduling Order to restrict the parties ability to 

submit data requests. 

The Company has been preparing this case for several months, and has full knowledge of 

the particulars of its filing.  The other parties, on the other hand, are constrained not only by a 
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240-day statutory deadline,2 but because of simultaneous filings by Questar Gas, that period of 

time has been shortened by sixty days to allow the Commission to develop its opinions in both 

cases.  The time constraints are burdensome for all of the parties.  But that is no reason to deny 

the interveners due process. 

Based on the Commission’s procedural rules and long-standing practice before the 

Commission, the UIEC believe that RMP’s request to limit data requests is a premature attempt 

to have the Commission fashion a scheduling order in anticipation of discovery issues that are 

not likely to occur.  Instead, the UIEC agree with the Division of Public Utilities (“DPU”) that 

the Commission should presume the data requests asked by the parties are in good faith and 

necessary to conduct the rate case investigation.   

The Commission’s rules 

[E]ncourage[] parties to exchange information informally. 
Informational queries termed “data requests” which have been 
typically used by parties practicing before the Commission may 
include written interrogatories and request for production as those 
terms are used in the Utah Rules of Civil Procedure. Informal 
discovery is appropriate particularly with respect to the 
clarification of pre-filed testimony and exhibits before hearing so 
as to avoid unnecessary on-the-record cross-examination. 

Utah Admin. Code R746-100-8.A.  Furthermore, not only are clarifying, informal, inquiries of 

the parties, in the form of data requests, encouraged by the Commission, but that same rule also 

provides the Company with a remedy if parties cannot informally agree on additional time to 

                                                 
2 Rate cases before the Commission are not analogous to the oft-cited rules of civil procedure.  Civil court cases do 
not have a statutory completion date, whereby an applicant for relief is awarded full relief if a decision is not 
rendered within eight months.  Thus, RMP’s citation to the Utah Rules of Civil Procedure in this instant is 
inappropriate. 
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answer certain questions.  Providing premature restrictions on the parties’ ability to investigate 

thoroughly the issues raised in the general rate case raises serious due process issues.   

The Company retains all of the information in this case.  It has had its information for at 

least a year.  It has had several months to put together its case.  It knows what it has and has not 

provided and where that information is within its filing.3 RMP’s request for limiting discovery 

requests should be denied. 

DATED this  28th  day of January, 2008. 

 

/s/ Vicki M. Baldwin 
F. ROBERT REEDER 
WILLIAM J. EVANS 
VICKI M. BALDWIN 
PARSONS BEHLE & LATIMER 
Attorneys for UIEC, an Intervention Group  

 

                                                 
3 If the Company believes that it has in fact supplied requested information in its filing or Master Data 
Requests, the Company should direct the parties where in the initially disclosed information the response to 
the requests may be found.  
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CERTIFICATE OF SERVICE 

I hereby certify that on this  28th  day of January, 2008, I caused to be e-mailed 

and/or mailed, first class, postage prepaid, a true and correct copy of the foregoing RESPONSE 

TO ROCKY MOUNTAIN POWER’S PETITION FOR CLARIFICATION AND 

RECONSIDERATION OF SCHEDULING ORDER, to: 

 
Michael Ginsberg 
Patricia Schmidt 
ASSISTANT ATTORNEYS GENERAL 
500 Heber Wells Building  
160 East 300 South 
Salt Lake City, UT 84111 
mginsberg@utah.gov 
pschmid@utah.gov 
 

Dean Brockbank 
Justin Lee Brown 
Daniel Solander 
Senior Counsel 
ROCKY MOUNTAIN POWER 
201 South Main Street, Suite 2300 
Salt Lake City, UT  84111 
justin.brown@pacificorp.com 
dean.brockbank@pacificorp.com 
Daniel.solander@pacificorp.com 
 

Paul Proctor 
ASSISTANT ATTORNEYS GENERAL 
500 Heber Wells Building 
160 East 300 South 
Salt Lake City, UT  84111 
pproctor@utah.gov 
 

Michele Beck 
Executive Director 
COMMITTEE OF CONSUMER SERVICES 
500 Heber Wells Building 
160 East 300 South, 2nd Floor 
Salt Lake City,  UT  84111 
mbeck@utah.gov 
 

Rick Anderson 
Neal Townsend 
ENERGY STRATEGIES 
39 Market Street, Suite 200 
Salt Lake City, UT  84101 
randerson@energystrat.com 
ntownsend@energystrat.com 
 

Gary Dodge 
HATCH JAMES & DODGE 
10 West Broadway, Suite 400 
Salt Lake City, UT  84101 
gdodge@hjdlaw.com 
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David L. Taylor 
Manager – Utah Regulatory Affairs 
Rocky Mountain Power 
201 South Main St., Suite 2300 
Salt Lake City, UT  84111 
David.taylor@pacificorp.com 

William Powell 
Jeffrey Millington 
Dennis Miller 
DIVISION OF PUBLIC UTILITIES 
500 Heber Wells Building 
160 East 300 South, 4th Floor 
Salt Lake City, UT  84111 
wpowell@utah.gov 
dennismiller@utah.gov 
jmillington@utah.gov 
 

ARTHUR F. SANDACK (#2854) 
8 East Broadway, Ste 510 
Salt Lake City, Utah 84111 
Telephone:  (801) 532-7858 
asandack@msn.com 

Roger J. Ball 
1375 Vintry Lane 
Salt Lake City, Utah  84121 
Telephone:  (801) 277-1375 
Ball.roger@gmail.com 
 

Roger Swenson 
US Magnesium LLC 
238 North 2200 West 
Salt Lake City, Utah  84116 
Roger.swenson@prodigy.net 
 

Gerald H. Kinghorn 
Jeremy R. Cook 
Parsons Kinghorn Harris, P.C. 
111 East Broadway, 11th Floor 
Salt Lake City, UT  84111 
ghk@pkhlawyers.com 
jrc@pkhlawyers.com 
 

Peter J. Mattheis 
Eric J. Lacey 
Brickfield, Burchette, Ritts & Stone, 
P.C. 
1025 Thomas Jefferson Street, N.W. 
800 West Tower 
Washington, D.C.  20007 
Pjm@bbrslaw.com 
elacey@bbrslaw.com 
 

Michael L. Kurtz 
Kurt J. Boehm 
Boehm, Kurtz & Lowry 
36 East Seventh Street, Suite 1510 
Cincinnati, Ohio  45202 
mkurtz@bkllawfirm.com 
kboehm@bkllawfirm.com 
 

Ronald J. Day, CPA 
Central Valley Water Reclamation 
Facility 
800 West Central Valley Road 
Salt Lake City, UT  84119 
dayr@cvwrf.org 
 

Sarah Wright 
Utah Clean Energy 
917 – 2nd Ave. 
Salt Lake City, UT  84103 
sarah@utahcleanenergy.org 
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Cheryl Murray 
Dan Gimble 
Utah Committee of Consumer 
Services 
160 East 300 South, 2nd Floor 
Salt Lake City, UT  84111 
cmurray@utah.gov 
dgimble@utah.gov 

Mike Mendelsohn 
Western Resources Advocates 
2260 Baseline Rd., Suite 200 
Boulder, CO  80302 
mmendelsohn@westernresources.org 

 
Steve Michel 
Western Resources Advocates 
2025 Senda de Andres 
Santa Fe, NM  87501 
smichel@westernresources.org 

 

 
 
 
/s/ Colette V. Dubois    
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