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Mountain Power for Authority to Increase its 
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UIEC’S RESPONSE TO ROCKY 
MOUNTAIN POWER’S PETITION FOR 
RECONSIDERATION OF ORDER ON 
MOTIONS TO DISMISS OR ADDRESS 240-
DAY TIME PERIOD 
 
Docket No. 08-035-38 

The “Utah Industrial Energy Consumers” (“UIEC”), by and through their counsel, hereby 

respond to Rocky Mountain Power’s (“RMP” or the “Company”) Petition for Reconsideration of 

Order on Motions to Dismiss or Address 240-Day Time Period (“Petition”). 

INTRODUCTION 

Even though RMP had full knowledge that the decision of the Utah Public Service 

Commission (“Commission”) in Docket No. 07-035-93 was imminent, it nevertheless filed 

another general rate case in July nearly identical to the one it originally filed in Docket No. 07-

035-93.  Because this new rate-increase application did not account for the 2007 docket decision, 

and could not be altered to account for the decision without extreme difficulty, several parties 

moved to dismiss RMP’s application under various legal theories, and/or asked the Commission 

to restart the 240-day decision period.  The Commission allowed for full briefing on the matters 
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and held hearings on September 10, 2008.  On September 23, the Commission issued its 

thorough written decision (“240-Day Order”).   

As the Commission explained in the 240-Day Order, it has the discretion to deny the 

Company permission to amend its application.  240-Day Order at 20, 22.  Without the 

amendment, the Commission ruled that the application does not conform with the rules of law1 

issued in the 2007 docket, and must be dismissed.  Id. at 22.  To save the Company from this 

result, the Commission compromised and offered to accept the amendments as long as the 

Company agreed that the clock would be restarted from the time of amendment.  Id. at 27–28. 

As noted by the Commission, when RMP filed its July Application, it knew amendments 

would be necessary, because RMP knew that before August 13, the Commission would issue its 

order in the 2007 Docket and RMP would need to account for those decisions.  Id. at 23.  Yet, 

RMP acts as though its hands were tied and it had no other option but to file an inadequate filing 

on July 17 and update it on September 10, while the days2 ticked away.  Interestingly, RMP has 

never explained why it rushed to file before the 2007 decision was issued.   

Under Utah law, to meet its heavy burden to prove it was entitled to additional rate relief 

on top of that which was to be granted in the pending decision of the Commission, which RMP 

would have known if it had just waited, RMP needed to file an adequate application with 

substantial evidence.  Instead, RMP chose to act as though there was no 2007 docket and re-file 

its application in a manner that, if allowed, would likely have acted to deprive the parties and the 

                                                 
1 As explained below, the Utah Supreme Court has ruled that a general rate case order typically is comprised of an 
“order,” setting the new rates, and a “decision,” establishing general rules of law that are to be followed going 
forward unless specifically overruled. 
2 Fifty-five days to be precise, which, as explained by the Commission and contrary to RMP’s assertion (RMP’s Br. 
at 7–8), is essentially two months wasted out of the eight-month decision period. 
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public a fair opportunity to evaluate all the issues.3  As a result, the Commission was left with 

two options:  dismiss the entire application and allow RMP to file an adequate application, which 

action was supported by the UIEC, or restart the clock.  In trying to consider and balance the 

fairness to all parties, including the Company, the Commission chose to make an offer to the 

Company.  Instead of denying the Company permission to make its September 10 amendments 

and imposing the more draconian measure of dismissal, the Commission ruled that it would 

accept the amendments, but only if the Company accepted the restart of the clock.  Even though 

RMP appears to have accepted the Commission’s offer, it has filed this Petition reiterating many 

of its previous arguments and asks once again for the 240-day decision period to begin from its 

initial filing on July 17, 2008. 

The Commission has since ruled that the test year period in this case is to be the calendar 

year of 2009 using an average rate base, and the Company is to provide a new updated filing, 

that complies with the 2007 decision, on or before December 8, 2008.4  Based on this, RMP 

surely cannot contend that the 240-day decision period should still be set to coincide with its 

initial filing of July 17.  In fact, an argument could be made that it should now be reset to the 

date of the new update.  In its test year order, the Commission noted that the period begins on 

September 11, as previously allowed.  Nevertheless, RMP has refused the UIEC’s request that 

the Company withdraw its Petition, indicating that it still must advocate the earlier start of the 

                                                 
3 The effort may have been, as previously argued by the UIEC, to collaterally attack the Commission’s test year 
decision. 
4 The Commission initially ordered the update be provided on December 1, but on November 4, the Company 
requested that the Commission move this date to December 8, which request the Commission granted on November 
6. 
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clock.  Therefore, the UIEC are obliged to address the Company’s outstanding Petition and 

request that the Commission deny it. 

The Commission should not, however, simply let the Petition be denied by failure to act 

under Utah Code Annotated § 54-7-15(d)(i).  This will result in a trap or Catch-22 situation.5 

Currently, operating under the assumption that RMP has accepted the Commission’s 

offer and the 240-day period has been reset to begin in September, the revenue requirement 

hearings on this matter are scheduled to start March 30, 2009.  However, this assumption is 

likely to lead to undesirable (at least for everyone except the Company) results. 

RMP has filed this Petition, arguing that the Commission has erred and does not have the 

authority to restart the clock.  It is the Company’s position that its rates will become effective 

March 14, 2009, before hearings in this matter even begin.  If the Commission allows the 

Petition to merely be deemed denied without resolving this issue with certainty, there is a cloud 

over this proceeding regarding when the clock actually begins, which is certain to result in an 

appeal.  

It appears that the only way to resolve this is for the Commission to make an affirmative 

order regarding the Petition, doing one of the following:  a) affirmatively find that RMP has 

waived the effective date of March 14, 2009, and accepted that the 240-day period began 

September 11, and ask for an acknowledgement of such from RMP;  or (b) enforce its order not 

to accept the amendments of September 10 without RMP’s agreement, and dismiss the 

application as being inadequate, declaring that the December filing will be the commencement of 

a new case. 
                                                 
5 The UIEC do not mean to suggest that any trap is intentional or premeditated, but rather a result of the 
circumstances.    
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ARGUMENT 

I. THE COMPANY HAS WAIVED THE REQUIREMENT THAT THE 240-DAY 
DECISION PERIOD BEGIN WITH THE JULY FILING. 

By relying on its amendments in continuing this case through the test period proceedings 

and further scheduling requests, RMP has impliedly accepted the Commission’s condition that it 

was “permitted to amend its July 17, 2008, Application (as it has done through the September 10, 

2008, filed amendments) only if Utah Code § 54-7-12(3)’s 240-day time period is applied and 

commences with the filing date of the latter amendments, September 10, 2008.”  240-Day Order 

at 27–28 (emphasis added).  Thus, RMP has waived its right to have the 240-day time period 

begin with its July filing.6 

For waiver, there must be:  “(1) an existing right, (2) knowledge of its existence, and (3) 

an intent to relinquish the right.”  IHC Health Servs., Inc. v. D&K Mgmt., Inc., -- P.3d --, 2008 

WL 4682287 (Utah), 2008 UT 73 ¶ 16.  Waiver may be implied if “the totality of the 

circumstances warrants the inference of relinquishment.”  Id. (internal citations omitted). 

Section 54-7-12 provides: 

If the commission fails to enter the commission’s order granting or 
revising a revenue increase within 240 days after the utility’s 
schedules are filed, the rate increase proposed by the utility is final 
and the commission may not order a refund of any amount already 
collected by the utility under its filed rate increase. 

Utah Code Ann. § 54-7-12(3)(c).  This statute appears to grant a right to RMP to have its revenue 

increase effective within 240 days of filing absent a contrary decision by the Commission.  As 

evidenced by RMP’s Petition, it is fully knowledgeable of the existence of this right. 

                                                 
6 In the absence of such a waiver, the trap is created, though we do not suggest that the creation of the trap is 
intentional. 
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The Commission noted in the 240-Day Order, that it may allow amendment to pleadings, 

but that the guiding principle in doing so is that there be no prejudice or disadvantage to other 

participants.  240-Day Order at 20.  In this case, the Company did not seek leave to amend its 

initiatory July Application and the period for amendment without leave had passed by mid-

August.  Id. at 22.  The Commission found that the effects of the September amendments, if 

allowed, would result in significant prejudice to the parties.  Id. at 26.   

The Commission was faced with motions to either dismiss RMP’s application or restart 

the clock.  The amendments could not be permitted under the circumstances posed by the 

Company due to the significant prejudice that would result to the other parties.  Therefore, rather 

than impose the harshest measure against RMP, to dismiss the application in its entirety, the 

Commission made an offer: 

Rocky Mountain Power is permitted to amend its July 17, 2008, 
Application . . . only if Utah Code § 54-7-12(3)’s 240-day time 
period is applied and commences with the filing date of the latter 
amendments, September 10, 2008.  

Id. at 27–28 (emphasis added).  Left unsaid is the alternative that if RMP refuses the 

Commission’s offer, its application is inadequate and therefore must be dismissed. 

Since the 240-Day Order has been issued, RMP has proceeded with this case based on the 

filing with the amendments, not without.  RMP did not argue in its Petition that its application 

could not be dismissed.  RMP relied on the filing with amendments in its position on the test 

year issue.  RMP relied on the filing with amendments in its position in its November 4 request 

to modify the schedule to update its filing to comply with the test year order.  RMP’s actions of 

accepting the Commission’s offer and going forward with its case with the amendments, 

warrants inference of the relinquishment of its right to have its revenue increase effective within 
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240 days of the July filing.7  Therefore, RMP is barred from arguing that the 240-day period 

begins with the July filing.  The Commission should affirmatively find that RMP has made this 

waiver and ask for explicit acknowledgement from RMP or else dismiss the application in its 

entirety. 

II. THE COMPANY MISCHARACTERIZES THE CHARITABLE CONTRIBUTION 
CASE.    

The Commission is not obligated to accept the Company’s amendments, but without 

them, the July filing is inadequate under Salt Lake Citizens Congress v. Mountain Sates Tel. & 

Tel. Co., 846 P.2d 1245 (Utah 1992) (hereinafter Charitable Contribution Case).  Therefore, in 

an attempt to find error, RMP has oversimplified and mischaracterized the Utah Supreme Court’s 

decision in the Charitable Contribution Case.  RMP claims that the case stands merely for the 

idea that certain types of Commission decisions may rise to the level of a general rule of law, and 

if so, the utility must petition for a change in position or otherwise direct the Commission’s 

attention to the issue if the utility wishes to re-litigate the issue.  RMP’s Br. at 6.  This is only a 

small portion of that ruling. 

In the Charitable Contribution Case, the Utah Supreme Court ruled that the 1969 general 

rate case had produced both an “order” and a “decision.”  “The order established Mountain 

Bell’s rates for that case, and the decision established a general rule of law that charitable 

contributions could not be charged to ratepayers.”  Id. at 1253.  The decision was binding under 

the doctrine of stare decisis “until either the Commission specifically overruled the decision or 

the decision was changed or set aside by formal rule, statue, or court decision.”  Id.  The court 

ruled that the Commission had erred in holding otherwise.  Id. at 1254.   
                                                 
7 Without this inference, a trap is created, which the UIEC do not suggest is intentional. 



4833-9590-6563.1  8 

The court continued by ruling that Mountain Bell’s submissions to the Commission in 

1976 and subsequent cases did not constitute petitions to approve a change in the law with 

respect to charitable contributions because Mountain Bell had never filed a petition asking the 

Commission to rule and in fact never directed the Commission’s attention to the issue so that the 

Commission could address it.8  Id.  

However, even more importantly, the court ruled: 

The fundamental policy embodied in that rule [the rule against 
retroactive ratemaking], however, does not permit a utility to 
subvert the integrity of rate-making proceedings by misconduct 
that affects rates in a manner favorable to the utility. . . . ‘A utility 
that misleads or fails to disclose information pertinent to whether a 
rate-making proceeding should be initiated or to the proper 
resolution of such a proceeding cannot invoke the rule against 
retroactive rate making to avoid refunding rates improperly 
collected.’  Here, the allegations clearly fit within the scope of the 
exception to the rule against retroactive rate making announced 
in MCI.    

Id. (emphasis added).  The court continued by holding: 

For Mountain Bell to assert that its treatment of charitable 
deductions was in ‘plain sight’ is simply a play on words.   It was 
in plain sight only to those who might suspect that Mountain Bell 
might not comply with the law and who knew where and what to 
look for in a highly technical 74-page exhibit.  It was not in plain 
sight to those who had a right to expect Mountain Bell to abide by 
the law and petition the Commission to change its ruling if it 
believed that such a change was appropriate.  That kind of 
semantic gamesmanship on the part of utilities is intolerable and 
clearly in violation of Mountain Bell’s duty to abide by the law.  
The Commission’s ruling to the contrary is erroneous.   

Id. at 1255 (emphasis added).  The court then held that the Commission’s failure to hold a factual 

hearing on the issue of utility misconduct was arbitrary and capricious.  Id.  It was within these 

                                                 
8 This is comparable to the Company’s July filing, ignoring the rules of law of the 2007 docket. 
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guidelines that the Utah Supreme Court remanded the decision to the Commission.  Thus, the 

Charitable Contribution Case stands for much more than RMP would like to imply, and is much 

more analogous to this situation than RMP would like to admit. 

In the case at hand, the Commission considered RMP’s heavy burden to prove it is 

entitled to rate relief, that must be supported by substantial evidence, which is more than a mere 

filing of schedules and testimony.  240-Day Order at 14 (quoting Utah Dep’t of Bus. Regulation 

v. Utah Pub. Serv. Comm’n, 614 P.2d 1242, 1245, 1246 (Utah 1980)).  The Commission also 

considered its broad, general delegation of authority and its duty to weigh not only the positions 

and interests of the parties but also those of the public.  Id. at 15, 20–21. 

The Company, nevertheless, wants to ignore the fact that: 

At the time of filing the July Application, RMP knew amendments 
to an application, filed at that time, would be necessary.  RMP 
knew that within a matter of a few weeks, the Commission would 
issue its order in the 2007 Docket and RMP would need to account 
for the decisions made therein in any subsequent general rate 
proceeding. 

Id. at 23.  To argue that it could not have filed an application in July that incorporated the 

Commission’s decision in the 2007 Docket (RMP’s Br. at 4) is more than just a parsing of 

words; it is gamesmanship and should not be tolerated.  Filing an application despite the fact that 

the Company knew it would not incorporate the general rules of law that were forthcoming in the 

2007 Docket is analogous to Mountain Bell’s behavior in the Charitable Contribution Case.  

RMP knew there would be rules of law issued; that its application would fail to include those 

rules of law; that those rules of law were binding on the Company in this case; and that it would 

have to update its application to incorporate those rules of law.  Rather than being open and 
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transparent, RMP is using gamesmanship in the way it is proceeding with this case.  RMP’s 

arguments to the contrary should be disregarded.  

CONCLUSION 

Based on the foregoing, the UIEC respectfully request that the Commission affirmatively 

deny RMP’s Petition, and that in doing so, the Commission rule either a) that it affirmatively 

finds that RMP has waived9 the effective date of March 14, 2009, and accepted that the 240-day 

period begins September 11, 2008, and request an acknowledgement or some other type of action 

from the Company to make the waiver explicit; or (b) to enforce its order not to accept the 

amendments of September 10 without RMP’s agreement, and dismiss the application as being 

inadequate, declaring that the December filing, which must include the 2007 decision and all 

required updates, will be the commencement of a new case.  

DATED this 7th day of November, 2008. 

/s/ Vicki M. Baldwin 
________________________________ 
F. ROBERT REEDER 
VICKI M. BALDWIN 
PARSONS BEHLE & LATIMER 
Attorneys for UIEC, an Intervention Group 

 

                                                 
9 To prevent the unintentional creation of the trap discussed above, waiver is necessary 
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