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MEMORANDUM 
 
 
To:  Utah Public Service Commission  

From:  Division of Public Utilities 

   Thad LeVar, Acting Director 
   Artie Powell, Manager, Energy Section 
   Joni Zenger, Technical Consultant 

Charles Peterson, Technical Consultant 
Doug Wheelwright, Utility Analyst 
 

Subject: Application for Approval of Settlement Agreement with Heber Light & Power 
Company and Amendment of Certificate of Public Convenience and Necessity of 
Rocky Mountain Power, Docket No. 10-035-117.   

 

Date: December 21, 2010 
 

ISSUE 
 
 Rocky Mountain Power (Company) applies for (1) Utah Public Service Commission 

(Commission) approval of its Settlement Agreement with Heber Light & Power (Heber) in 

which the Company and Heber agree, among other things, that Heber will provide retail electric 

service in an area of Wasatch County currently within the Company’s service territory (HLP 

Service Area) and (2) amendment of the Company’s certificate of public convenience and 

necessity (CPCN) by removing the HLP Service Area.  The issue before the Commission is 

whether the Agreement is in the public interest, specifically whether the Settlement Agreement 

satisfies the requirements of Utah Code Ann. §11-13-204(7).  This memorandum articulates the 

Division’s position.   
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RECOMMENDATION  

 Based on the Application, the materials submitted in support, and responses to the  

data requests, including the highly confidential responses reviewed by the Division at the 

Company’s office, the Division believes that the Settlement Agreement satisfies the 

requirements of Utah Code Ann. § 11-13-204(7) and is in the general public interest.  The 

Division therefore recommends, subject to the following reservation, that the 

Commission approve the Agreement and amend the Company’s CPCN.  Because the 

parties are still working out details about facilities to be transferred and constructed and 

Heber is determining whether to exercise a Confidential Option to purchase certain 

property (Property), the Division takes no position on whether the transfers, construction, 

or sale of the Property are in the public interest and reserves the right to consider 

valuation and prudency issues in a future rate case or other proceeding.     

BACKGROUND 

  The Company and Heber entered into the Settlement Agreement to resolve their 

long-time dispute over Heber’s authority to provide retail electric service to customers 

located outside the boundaries of its member cities (Heber, Midway, and Charleston) and 

the Company’s authority to serve customers in the area Heber regards as its historical 

service area.  The Agreement is also intended to resolve the parties’ dispute about 

whether the Company must pay impact fees for electricity in excess of the amount 

specified in the parties’ December 17, 1993 Power Sale Agreement (PSA) and dispute 

about whether the Company’s transmission and distribution line proceeding southerly 
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from the Company’s Jordanelle Substation on the east side of Highway 40 trespasses on 

Heber’s property.    

 The territorial dispute led to the Company’s 2007 filing of a civil action in district 

court and a complaint with the Commission, both of which were dismissed,1 the latter 

after Heber, via a petition for extraordinary relief, persuaded the Utah Supreme Court that 

the Commission did not have jurisdiction to regulate Heber.2  Following the dismissals, 

and effective May 10, 2010, Utah Code Ann. §11-13-204 was amended to provide for 

Commission approval of an agreement, between an energy services interlocal entity 

(ESIE) and a utility holding a CPCN, for the provision of retail electric service by the 

ESIE in the CPCN service area outside the ESIE member boundaries.3   

 Based on the amended statute, on November 14, 2010, the Company filed for 

approval of its Application, seeking expedited approval.  The Application is accompanied 

not only by the Settlement Agreement but also by franchise agreements between Heber 

and the government entities in the HLP Service Area--Wasatch County, Daniel and 

Independence, which are not Heber members; an Agreement for the Transfer of 

Distribution Facilities and Customers (Transfer Agreement) whereby the Company and 

Heber agree to transfer customers and exchange, construct and/or install certain facilities; 

a Joint Ownership and Operation Agreement delineating ownership, maintenance and 

operation of certain poles, circuits and related facilities; Confidential Temporary Power 

                                                 
1See Rocky Mountain Power v. Wasatch County, Case No. 070500152 (4th D. Ct. Utah May 5, 2008) (order 
dismissing case without prejudice); In re Complaint of Rocky Mountain Power, Docket No. 07-035-22, Amended 
Order of Dismissal (Utah Pub. Serv. Comm’n July 7, 2010).       
2 See Heber Light & Power v. Public Serv. Comm’n, 2010 UT 27, ¶27, 231 P.3d 1203.   
3See S.B. 227 Substitute, 58th Leg., Gen. Sess. (Utah 2010) (codified at Utah Code Ann. § 11-13-204).   
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Supply Contract; Confidential Option; Right of First Refusal; and Confidential 

Agreement for Study.   

 Although the Company has outlined anticipated transfers and construction, the 

parties are still in the process of identifying specific customers and property to be 

transferred and facilities to be constructed and installed, performing a cost study and 

inspecting facilities, which process may be completed on or about February 1, 2011.4  

Whether the Confidential Option will be exercised is also undetermined.  The case-in-

chief hearing in Salt Lake City and public hearing in Heber are scheduled for January 10, 

2011.  

DISCUSSION 

  The Division finds the Settlement Agreement satisfies the public interest standard in Utah 

Code Ann. § 11-13-204(7).  Section 204(7) provides that an ESIE may provide retail electric 

service in an area outside the boundaries of its members if it enters into a written agreement with 

each utility with a CPCN for the area, and in such agreement the ESIE agrees to be responsible 

for providing retail electric service in the area; the ESIE obtains a franchise agreement with the 

legislative body of the governmental entities for the area; and the Commission determines that 

the agreement is in the public interest.5  In approving any such agreement, Section 204(7) 

requires the Commission to amend the CPCN to delete from the specified service territory the 

area that the ESIE has agreed to serve.6   

                                                 
4See DPU Exhibit A, Response to DPU Data Request 1.8; DPU Exhibit B, Response to DPU Data Request 1.9; DPU 
Exhibit C, Response to DPU Data Request 1.14.   
5 Utah Code Ann. § 11-13-204(7)(a).    
6Id. § 11-13-204(7)(b)(ii).   
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 Heber and the Company acknowledge that Heber is an ESIE.7  Heber and the Company 

entered into the Settlement Agreement in which Heber agrees to be responsible to provide retail 

electric service to customers within the HLP Service Area, which is currently within the 

Company’s CPCN service territory and outside Heber member boundaries.8  The Division finds 

that Section 204(7)’s written agreement and responsibility requirements are therefore satisfied.   

  Section 204(7) provides that the Commission shall, after public hearing, approve an 

agreement by an ESIE to provide retail electric service to customers outside member boundaries 

“if it determines that the agreement is in the public interest in that it incorporates the customer 

protections described in Subsection (7)(c)” and the franchise agreements provide a “reasonable 

mechanism using a neutral arbiter or ombudsman for resolving potential future complaints by 

customers” of the ESIE.9   

 In the Settlement Agreement, Heber agrees to comply with the “customer protection” 

requirements of Subsection 204(7)(c).10  Additionally, governmental entities in the HLP Service 

Area--Wasatch County, Daniel and Independence, have entered into franchise agreements 

imposing without material alteration the customer protection requirements on Heber.11  By 

incorporating the customer protections, the Settlement Agreement, along with the franchises, 

satisfy the statute.   

                                                 
7See RMP Application Exhibit A, Settlement Agreement, p. 1, ¶A.  
8See RMP Application Exhibit A, Settlement Agreement p. 3, ¶1.   
9 Utah Code Ann. § 11-13-204(7)(b)(i).   
10 See RMP Application Exhibit A, Settlement Agreement p. 3, ¶1. 
11See RMP Appendix 2, Conditional Franchise Agreement Between Wasatch County and Heber Light & Power at p. 
2-3; RMP Appendix 3, Conditional Franchise Agreement Between Town of Daniel and Rocky Mountain Power at p. 
2-3; RMP Appendix 4, Franchise Agreement Between Town of Independence and Heber Light & Power at p. 2-3.      
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 One of the customer protection requirements12 is that “the rates and conditions of service 

for customers outside the municipal boundaries of the members shall be at least as favorable as 

the rates and conditions of service for similarly situated customers within the municipal 

boundaries.”13  In response to Division data requests, the Company has provided Heber rate 

schedules.  The submitted schedules make no distinction between customers outside Heber 

member boundaries and similarly situated customers within Heber member boundaries.14  The 

Company understands that customers transferred to Heber will not have to pay line extension 

charges or impact fees charged customers who add or increase load on Heber’s system.15  Based 

on the submissions, customers outside Heber member boundaries appear to be treated at least as 

favorably as customers with the boundaries. 

 The Division also finds that the franchise agreements appear to provide a reasonable 

mechanism using a neutral ombudsman for resolving future customer complaints as required by 

Subsection 204(7)(b)(i).  The franchise agreements provide for the appointment of the 

                                                 
12 The customer protection requirements include: 
  (i) the rates and conditions of service for customers outside the municipal boundaries of the members shall be at 
least as favorable as the rates and conditions of service for similarly situated customers within the municipal 
boundaries of the members; 
     (ii) the energy services interlocal entity shall operate as a single entity providing service both inside and outside 
of the municipal boundaries of its members; 
     (iii) a general rebate, refund, or other payment made to customers located within the municipal boundaries of the 
members shall also be provided to similarly situated customers located outside the municipal boundaries of the 
members; 
     (iv) a schedule of rates and conditions of service, or any change to the rates and conditions of service, shall be 
approved by the governing body of the energy services interlocal entity; 
     (v) before implementation of any rate increase, the governing body of the energy services interlocal entity shall 
first hold a public meeting to take public comment on the proposed increase, after providing at least 20 days and not 
more than 60 days' advance written notice to its customers on the ordinary billing and on the Utah Public Notice 
Website, created by Section 63F-1-701; and 
     (vi) the energy services interlocal entity shall file with the Public Service Commission its current schedule of 
rates and conditions of service. 
Utah Code Ann. § 11-13-204(7)(c).   
13 Utah Code Ann. § 11-13-204(7)(c)(i).   
14 See DPU Exhibit D, Response to DPU Data Request 1.32 and Attachment.   
15 See DPU Exhibit E, Response to DPU Data Request 1.20; DPU Exhibit F, Response to DPU Data Request 1.22.  
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ombudsman, records access, and dispute resolution incorporating Utah Uniform Arbitration Act 

procedures.16  The franchise agreements permit the non-member governmental entities and 

Heber to appoint the ombudsman.  Although residing outside of the boundaries of Heber member 

municipalities, customers residing within Wasatch County, Daniel and Independence are 

indirectly represented in the appointment by these non-member governmental entities within 

which they reside.  If Heber and the governmental entity cannot agree on appointment, the 

franchises provide for appointment by a third-party unrelated to Heber and the governmental 

entities.17   

 Because the Settlement Agreement satisfies Section 204(7) customer protection and 

ombudsman requirements, the Agreement is in the public interest for purposes of that section.    

Section 204(7), however, does not explicitly preclude the Commission’s consideration of other 

public interest factors.  As the Company acknowledges this is a unique situation, inapplicable “to 

other disputes or circumstances arising as a result of the provision of electric service to 

customers outside the boundaries of other municipal or interlocal electric service providers.”18  

Heber’s agreement to provide retail electric service, conditioned on the terms and conditions in 

the Transfer Agreement, 19 illustrates that the Application goes beyond Section 204(7). The 

Transfer Agreement not only provides for Heber service of customers within the Company’s 

CPCN territory, it also provides for transfers of customers from Heber to the Company and 

outlines facility transfers between Heber and the Company along with construction and 

                                                 
16See RMP Appendix 2, Conditional Franchise Agreement Between Wasatch County and Heber Light & Power at p. 
3; RMP Appendix 3, Conditional Franchise Agreement Between Town of Daniel and Rocky Mountain Power at p. 
3-4; RMP Appendix 4, Franchise Agreement Between Town of Independence and Heber Light & Power at p. 3.    
17See id.  
18RMP Application Exhibit A, Settlement Agreement p. 3, ¶M.  
19See RMP Application Exhibit A, Settlement Agreement p. 3, ¶1.  
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installation of new facilities by the Company.20  Additionally, the Application includes the 

Confidential Option, which may result in the sale of the Property and a Confidential Agreement 

for Study funded at least in part by the Company.      

 The Division agrees with the Company that if performed, the Settlement and Transfer 

Agreements would likely serve the public interest by avoiding duplication of resources, limiting 

environmental impact of facilities, allowing better customer service and improving safety.  The 

performed agreements would resolve the long-time, costly service territory, PSA impact fees, 

and trespass disputes.21  The Settlement Agreement carries no acquisition premium.22  The 

Company estimates that the capital facilities investment that would be required to serve 

customers in the Heber Service Area in the absence of the Settlement Agreement would be 

substantial.23  The Company will not need to make such investment if the Agreement is 

approved.  The Company has limited facilities installed to serve areas around Heber’s historic 

service territory.  As an example, Rocky Mountain Power has been providing service to the 

Timber Lake area east of Heber since 1993.24  The Company has not installed facilities in this 

area and has been serving the area by purchasing power from Heber pursuant to the PSA to meet 

its network service obligation.  The costs to serve these customers burden the rest of the 

Company’s customers as it is a high cost area to serve.  The PSA between Heber and the 

Company will be terminated if this application is approved.25   

                                                 
20See RMP Appendix 7, Agreement for the Transfer of Distribution Facilities and Customers.   
21See RMP Application Exhibit A, Settlement Agreement, p. 5, ¶4(e)-(f).   
22See DPU Exhibit G, Response to DPU Data Request 1.11.  
23See Testimony of March C. Moench, p. 26, lines 576-583. 
24 Testimony of Mark C. Moench, p. 8, lines 179-184. 
25 See DPU Exhibit I, Response to DPU Data Request 1.17. 
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 Additionally, the Company estimates immediate rate impact on transferred customers will 

be minimal.  If the Commission approves the Application, the transfer of electric service will 

affect a total of 1,118 customers.26  Customers currently being served by the Company that will 

be transferred to Heber total 992 (974 residential and 18 commercial).27  Customers currently 

served by Heber that will be transferred to the Company total 126 (115 residential and 11 

commercial).28  The Division reviewed the rate effects of the customers being transferred.  DPU 

Exhibits K and L attached to this memo represent a monthly billing comparison of the two 

companies for residential and commercial classes respectively.  The Company states that 

customers transferred from the Company to Heber will pay an overall average increase of less 

than $5.00 per month, based on past usage.29  In its own analysis, the Division finds that for 

residential customers being transferred to Heber service, the low energy usage customers will 

pay slightly higher monthly electric rates.  However, the customers using 1,000 kWh per month 

and above will be paying slightly lower rates.  With respect to commercial customers being 

transferred to Heber, those using 500 to 1,000 kWh per month will experience 24 percent and 14 

percent, respectively higher monthly rates.  However, commercial customers using more than 

1,500 kWh per month will be paying around 14 percent lower monthly energy rates.  Heber’s 

rate structure differs from the Company’s in that Heber does not bill for a demand charge, and 

the Company includes a demand charge for customers using over 15 kW per month.  Overall, the 

rate impact will be negligible. 

                                                 
26 Response to OCS Data Request 1.5 and 1.6. 
27 Response to OCS Data Request 1.5. 
28 Response to OCS Data Request 1.6. 
29 Testimony of Mark C. Moench, p. 25, lines 562-565. 
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 Although the executed agreements may avert costly litigation and appear to have minimal 

rate impact on transferred customers, the parties are still in the process of finalizing the details.  

The Company has indicated property transfers, excepting the possible transfer of the Property 

pursuant to the Confidential Option, will be non-cash exchanges.30  The Company and Heber 

agreed that they do not need to prepare estimates of values of the facilities to be transferred 

because the compromise “provided other, far more significant elements of value.”31  The 

Company will, however, seek to include the facilities it acquires, constructs or installs in its rate 

base and will remove those it is transferring to Heber from its rate base.32   

 The Division has reviewed the Company’s highly confidential very rough estimate of 

anticipated transferred facility values, including the subject of the Confidential Option, at both 

replacement cost less depreciation and book value.33  Based on the preliminary transfer estimates 

provided by the Company to date, the amounts do not appear to meet the reporting thresholds in 

Utah Admin Code. R746-401-3.   The Division reserves the right to audit the final costs in a 

future rate or other proceeding.      

 Also preliminary are the facilities to be constructed.  To date, to serve customers 

transferred to it, the Company estimates it will need to construct a 12.5 kV distribution 

connection from its 12.5 kV circuit underbuilt on the 138 kV line from the Jordanelle Substation 

to a 12.5 kV distribution circuit to be transferred by Heber, a 12.5 kV interconnection from 

existing facilities to connect its system to the Snake Creek area and a feeder line to connect the 

                                                 
30See DPU Exhibit G, Response to DPU Data Request 1.11. 
31 DPU Exhibit H, Response to DPU Data Request 1.6.   
32See DPU Exhibit H, Response to DPU Data Request 1.6.   
33See DPU Exhibit H, Response to DPU Data Request 1.6; Highly Confidential Attachment to Response to OCS 
Data Request 1.4.    
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Bonner Hollow Pump.34  The Company estimates these facilities will require roughly $165,000 

to construct.35   

  The Confidential Agreement for Study cost appears reasonable.36 However, whether 

Heber will exercise the Confidential Option to purchase the Property is unknown.    

 Thus while the Commission may approve the Settlement Agreement pursuant to Section 

204(7), the parties are admittedly still working out underlying details.  Because of this 

uncertainty the Division cannot take a position on the facilities transfers, construction or the 

exercise of the Confidential Option at this juncture.  

CONCLUSION  

 The Division finds that the Company’s Application conforms to Utah Code Ann. §11-13-

204(7) and is in the general public interest.    

• The Company has obtained necessary franchise agreements.   

• The franchise agreements appear to provide a reasonable mechanism for a neutral 

ombudsman to be used to represent customers outside of the municipal boundaries.   

• Heber agrees to be responsible to provide retail electric service to customers within the 

HLP Service Area. 

• The rates and conditions of service for customers outside the municipal boundaries of the 

members shall be at least as favorable as the rates and conditions of service for similarly 

situated customers within the municipal boundaries of the members. 

• The transaction involves non-cash exchange of facilities with no acquisition premium. 

                                                 
34See DPU Exhibit A, Response to DPU Data Request 1.8.     
35See id.  
36 See DPU Exhibit J, Highly Confidential Response to DPU Data Request 1.24.  
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• The Agreement among the parties resolves a long-standing legal dispute and avoids future 

litigation fees. 

• The Application avoids duplication of resources by Heber and the Company, and avoids 

infrastructure requirements that the Company would otherwise have to make.  

The Division therefore recommends that the Commission approve the Application and 

Settlement Agreement, subject to review of the costs of the assets being transferred in a future 

rate or other proceeding.   The Division also recommends that the Commission approve the 

revised service territory for the Company and amend its CPCN as requested.   

cc:   

 Felise Thorpe Moll 
 Patricia Schmid 
 R. Jeff Richards 
 Gregory B. Monson 
 Gary Dodge 
 Joseph T. Dunbeck, Jr. 
 Blaine Stewart 
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