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I. IDENTIFICATION OF WITNESS

PLEASE STATE YOUR NAME, EMPLOYER, AND BUSINESS
ADDRESS.

My name is Casey J. Coleman. I am employed by the Division of Public
Utilities (“Division”) for the State of Utah. My business address is 160 East

300 South Salt Lake City, UT 84114.

BRIEFLY OUTLINE YOUR EMPLOYMENT BACKGROUND.

Before working for the Division, I was employed by a telecommunications
consulting firm as a Financial Analyst. Then for approximately three years I
worked for the Division as a Utility Analyst and now work as a Technical

Consultant for the Division.

WHAT IS YOUR EDUCATIONAL BACKGROUND?

I received a Bachelor of Science degree from Weber State University in 1996

and a Masters of Business Administration from Utah State University in 2001.

HAVE YOU PREVIOUSLY TESTIFIED BEFORE THE UTAH PUBLIC
SERVICE COMMISSION?

Yes. I testified before the Commission as an expert witness in Docket Nos. 01-
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2383-01, 02-2266-02, 02-049-82, 03-049-49, 03-049-50, 05-053-01, 05-2302-01,

07-2476-01, 08-2469-01, 09-2511-01, 10-049-16, 10-2521-01, and 10-2526-01.

II. SUMMARY

PLEASE SUMMARIZE AND DESCRIBE THE PURPOSE OF YOUR
TESTIMONY.

The purpose of my testimony is to discuss the application of Rocky Mountain
Power (“RMP”) for a rate increase in Docket No. 10-035-124. Specifically, I
will look at the issue of pole attachments and if the proposed rate increase
suggested by RMP 1is just and reasonable. My testimony will touch on the
historical background of the Pole Attachment Rule and the policy
considerations implied by the Commission when adopting that rule. I also
discuss my analysis of just and reasonable rates and how RMP’s petition does
not factually show that the rental formula used by the Commission produces

rates that are unfair or unjust.

In Mr. Kent’s testimony for RMP he discusses how not allowing an increase
in rates for Joint Use Administrative Fees would create a situation where a
subsidy by utility pole owners could exist. My testimony refutes this

position. Finally, my testimony discusses RMP’s request to deviate from the
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rental formula and the policy issues accepting such a premise would create

for all pole owners and attachers.

At the conclusion of my testimony the Division recommends the Commission
adjust the revenue requirements of RMP down by $313,094, require RMP to
file a standard contract as contemplated by the Pole Attachment Rule with
penalties for failure to file a standard contract in a timely manner, and
basically reaffirm that the methodology established in 2006 in Docket No. 04-
999-03 produces rates that fairly compensate pole owners for attaching to

their poles.

HISTORICAL BACKGROUND OF THE POLE ATTACHMENT RULE

WHAT IS THE YOUR UNDERSTANDING OF THE HISTORICAL
BACKGROUND OF RULE R746-345 POLE ATTACHMENTS?

On October 2, 2003, PacifiCorp filed with the Commission Advice Filing 03-
09, Docket No. 03-035-T11, proposing to increase its cable pole attachment
rate from $4.65 to $9.20. As a result of this rate increase and complaints
filed by Comecast and other parties, the Division filed on March 11, 2004 a

request to open an investigative docket.
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The request for the investigative docket was the genesis of Docket No. 04-
999-03, which was opened by the Commission to address the following pole

attachment issues:

= Pole attachment regulation:
o Consider whether there should be an adoption of a statewide
methodology for calculating pole attachment rates
o Explore application of methodology to all providers/attachers
o Determine whether wireless attachments should be treated
differently due to physical differences in attachment configuration
o Determine what costs should be allowed to be recovered in the pole
attachment rate
o Evaluate who should bear the burden of pole costs (fully allocated
or incremental costs)
o Assess use of the FCC formula for pole attachment rates, including
the allocation of usable space and unusable space
o Evaluate rebuttable presumptions in FCC’s formula
=  Amount of space used
= Pole height
=  Number of attachers
o Determine whether differences for rural versus urban attachments
should be considered
o Consider exempting rural electric cooperatives from pole
attachment regulation
o Identify and consider other issues relating to pole attachments
=  Conduit Regulation (if exploration is deemed appropriate here):
o Explore potential regulatory treatment of conduit
=  General Terms and Conditions included in contracts used to execute pole
attachment
o Consider audit issues
= Burden of costs, who should pay
= Access to records
o Discuss additional fees and charges
o Explore unauthorized pole attachment charges
o Identify and consider other issues relating to general terms and
conditions

Through that process and various meetings the Commission established the

general framework for the pole attachment rental formula and outlined some
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90 specific terms and conditions that must be accepted as the minimum
91 standard parties could accept. The result of the technical conferences and
92 comments filed by numerous parties is the rule we have today which 1s R746-
93 345 Pole Attachments.
94 IV. POLICY CONSIDERATIONS WITH R746-345

9% Q. WHEN THE COMMISSION PUBLISHED R746-345 POLE

96 ATTACHMENTS DO YOU BELIEVE THERE WERE SOME POLICY
97 CONSIDERATIONS INVOLVED WITH THE ADOPTION OF THE
98 RULE?

9 Al Yes. As indicated above there were many different issues discussed in the
100 multi-year process. Specifically, the Commission had to consider if they
101 wanted to use a methodology that would allow for fully allocated costs (as
102 argued by RMP) or incremental costs. Another policy consideration made
103 by the Commission with the proposed formula is which costs should be
104 allowed to be recovered in the pole attachment rate and which costs are
105 better suited to be recovered in application fees. In choosing one formula
106 that i1s applicable to all pole owners, the Division feels the Commission sent
107 a clear message that a preference for a concise, simple and transparent
108 methodology applicable to all pole owners is the desired policy. This policy
109 had many different benefits, first, was to provide fixed timelines and

110 decrease the potential for delay which eliminated uncertainty that could
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deter infrastructure investment. A second benefit was to provide specific
and enforceable remedies to a party requesting access if a pole owner did
not comply with the applicable requirements. This eliminated the situation
that could surface where, because of time constraints, cost, or the need to
maintain a working relationship with pole owners, requesting parties may
not wish to pursue an ambiguous enforcement process. Third, by using a
single rate formula applicable to all pole owners in the state, any disparity
in pole rental rates that distorted service providers’ decisions regarding
deployment and offering of advanced services was eliminated. The
Commission set a policy that promotes the availability of broadband
services and efficient competition for those services while responding to the
needs of utility pole owners, including the need to protect safety of life and

the reliability of their own critically important networks.

The Division believes by establishing one formula the Commission has
realized many of the benefits described by the FCC in their Pole
Attachment Order when discussing the benefits of a lowered telecom rental

rate.

“In sum, we conclude that there are substantial benefits that will be
derived from adoption of the revised telecom rate, and that these
benefits substantially outweigh any costs associated with the rule.

Although it is not possible to quantify with precision the benefits and
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132 costs based on the information we have before us, and although some
133 of the benefits are not subject to quantification, several sources of
134 gain stand out. For one, largely eliminating the difference in prices
135 charged to cable operators and telecommunications carriers will
136 significantly reduce the extent to which investment and deployment
137 choices by such providers, and competition more generally, are
138 distorted based on regulatory classifications. Reducing the telecom
139 rate to make it closer to uniform with the cable rate will enable more
140 efficient investment decisions in network expansion and upgrades,
141 most notably in the deployment of modern broadband networks. In
142 addition, the change reduces the uncertainty facing third party
143 attachers, and in particular cable companies, as to what charges they
144 are likely to face when they engage in the provision of new advanced
145 services or network upgrades. The new telecom rate also will
146 substantially reduce the incentives for costly disputes by
147 substantially reducing the potential gains that a party can claim by
148 arguing for a favorable attachment definition. At the same time, in
149 defining the new telecom rate we have been mindful of the potential
150 burden of reform on utility ratepayers and the incentives of utilities
151 to continue investing in pole infrastructure, and have accounted for

152 that in setting the new telecom rate.”!

153 Q. CAN YOU EXPAND ON THE RATIONALE BEHIND WHY THE
154 DIVISION BELIEVES CLEAR POLICIES REGARDING COST
155 RECOVERY AND OTHER ISSUES ARBITRATED IN THE POLE

1 See Federal Communications Commission Report and Order on Reconsideration In the Matter of
Implementation of Section 224 of the Act WC Docket No. 07-245 (Released April 7, 2011) (FCC Report)
Page 81
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ATTACHMENT DOCKET IS PRESENT IN THE POLE
ATTACHMENT RULE ADOPTED BY THE COMMISSION?

Yes. To understand the clear policy decisions established by the
Commission, it is helpful to understand what has happened on the federal
level when dealing with pole attachments and how those decisions mesh

with the rule we have today.

“In section 224 of the Communications Act of 1934, as amended
(“Act”), Congress directed the Federal Communications Commission
(“FCC”) to “regulate the rates, terms, and conditions of pole
attachments to provide that such rates, terms, and conditions are
just and reasonable, and . . . adopt procedures necessary and
appropriate to hear and resolve complaints concerning such rates,
terms, and conditions.” When Congress granted the FCC authority to
regulate pole attachments, it recognized the unique economic
characteristics that shape relationships between pole owners and
attachers. Congress concluded that “[o]Jwing to a variety of factors,
including environmental or zoning restrictions” and the very
significant costs of erecting a separate pole network or entrenching
cable underground, “there is often no practical alternative [for
network deployment] except to utilize available space on existing
poles.” Congress recognized further that there is a “local monopoly in
ownership or control of poles,” observing that, as found by a FCC
staff report, “public utilities by virtue of their size and exclusive
control over access to pole lines, are unquestionably in a position to

extract monopoly rents . . . in the form of unreasonably high pole
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i

attachment rates.” Given the benefits of pole attachments to

minimize “unnecessary and costly duplication of plant for all pole
users,” Congress granted the FCC authority to ensure that pole
attachments are provided on just and reasonable rates, terms,

and conditions.”?

For almost the last half century, the FCC has been involved in setting rates
that meet the standard and objectives outlined by Congress which is to

establish just and reasonable rates, terms, and conditions.

In 1978, Congress first directed the FCC to ensure that the rates, terms and
conditions for pole attachments by cable television systems were just and
reasonable when Congress added section 224 to the Communications Act.
Although section 224 relied on “cost” as the foundation for determining just
and reasonable attachment rates, it is recognized the range of ways that
“cost” could be interpreted. In particular, section 224(d)(1) defines a just
and reasonable rate as ranging from a statutory minimum based on the
additional costs of providing pole attachments to a statutory maximum

based on fully allocated costs.

As the FCC further explained:

2 (FCC Report) page 3.
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199 “The additional, or incremental, costs that form the basis for the
200 statutory minimum are the costs that would not be incurred by the
201 utility “but for” the pole attachments. These costs include
202 preconstruction survey, engineering, make-ready, and change-out
203 costs Incurred in preparing the pole for attachments. Congress
204 expected a pole attachment rate based on incremental costs to be
205 minimal since most of those costs would have been fully recovered in
206 the make-ready charges already paid by the attacher. The maximum
207 rate for attachments under section 224(d)(1), identified as a
208 percentage of fully allocated costs, reflects a portion of operating
209 expenses and capital costs that a utility incurs in owning and
210 maintaining poles; the percentage is equal to the portion of space on
211 a pole occupied by an attacher”.

212 In a series of orders, the [FCC] implemented a formula that cable
213 television system attachers and utilities could use to determine a
214 maximum allowable just and reasonable pole attachment rate —
215 referred to as the cable rate formula — and procedures for resolving
216 rate complaints. In 1987, the U.S. Supreme Court found that the
217 cable rate formula adopted by the [FCC] provides pole owners with
218 adequate compensation, and thus did not result in an
219 unconstitutional “taking”. 3

220 The cable rate was the foundation for the formula used in the current pole
221 attachment rule. By adopting this methodology we believe the Commaission
222 was not seeking to define precisely the costs associated with pole

3 (FCC Report) See page 57
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attachments and have each individual cost evaluated and analyzed allowing
for full allocated cost recovery. Rather, in establishing a rental rate the
Commission adopted an approach that seeks to define “costs” in a manner
that fully compensates the utility for the marginal cost of attachment.
This balancing of the pole owners needs against attachers desire to have

access to the utility owners infrastructure is accomplished in a way that is

just and reasonable.

Another area where the Commission was clear in their policy and how
costs would be recovered by the pole owners was in application fees and
make-ready work. In a letter from the Commission dated September 5,
2006 clarification was given on which fees are appropriate to be charged in
addition to the annual pole attachment rental charge. The Commission

direction was as follows:

“Pole owners may charge an application fee, actual cost for make ready
work (after accepted), and unauthorized attachment fees. Application
fees should cover the expected cost of doing the survey and engineering
work required to determine what make ready work must be done to
accommodate the application. It may be a per pole fee, or it may be
charged according to groups of quantities contained in the application.
The unauthorized attachment fee shall be the back rent to the last
audit plus $25 per pole. The proposed post construction and removal

verification inspection fees cover activities the costs of which the
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commission believes are to be recovered through the pole attachment

rental charge.”

Under the cost causation principle, if a customer is causally responsible for
the incurrence of a cost, then that customer—the cost causer—pays a rate
that covers this cost. For example, if rearrangement or bracketing is
performed to accommodate a new attachment, the new attacher is
responsible for those costs. Likewise, a pole owner recovers the entire capital
cost of a new pole through make-ready charges from the new attacher when a
new pole 1s installed to enable the attachment. By adopting a policy where
an application fee is charged that includes the actual costs for the make
ready work plus expected costs of doing the survey and engineering to
determine what make ready work must be done, the Commission established
a policy that follows the cost causation principle of requiring the cost causer
to pay for the necessary work. The Division believes this is a sound policy

that ensures fair treatment to the pole owners as well as all attachers.

Another clear policy determination the Commission adopted with the rental
formula is to establish a rate that is just and reasonable in compensating pole
owners for the space used by attachers. The FCC in their Report and Order
and Order on Reconsideration In the Matter of Implementation of Section 224
of the Act released April 7, 2011, is very detailed in explaining the analysis

and reasoning behind the upper and lower bound established in determining
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the new telecom rental rate. Although the Commission did not adopt the
telecom rate and instead used the cable rate, the analysis done by the FCC
regarding costs is informative and applicable to our Pole Attachment rule.
The FCC states specifically, that “the new telecom rate generally will recover
the same portion of pole costs as the current cable rate”.4 With this new rate
the FCC believes the definition of cost used will establish just and reasonable
rates. The new telecom rate adopted by the FCC originates from a proposal
by Time Warner Telecommunications which asserted that the FCC’s prior
telecom rate included costs that bear no relation to the cost of providing space
for an attachment. The basic premise is that none of the costs in the telecom
rate has anything to do with actually providing space on a pole attachment
because a utility would incur those costs regardless of the presence of pole
attachments. Time Warner contends to the FCC that those costs should be
eliminated from the rate and instead regulatory agencies should determine
how much extra a utility must incur to provide non-usable and usable space
on poles for pole attachments. Drawing on this conceptual framework, the

FCC adopted a revised form of the Time Warner proposal.

The revised framework established an upper and lower bound that fit within

a zone of reasonableness. For rates to fall within the zone of reasonableness,

4 (FCC Report) Page 5
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the rate order must undertake a reasonable balancing of the investor interest
in maintaining financial integrity and access to capital markets and the
consumer interest in being charged non-exploitative rates. The FCC defined

the upper and lower bound as follows:

Upper-Bound Rate. To begin identifying the range of reasonable rates
that could result from the telecom rate formula, [the FCC] first identify
the present telecom rate as a reasonable upper bound. The FCC’s
current telecom rate formula is based on a fully allocated cost
methodology, which recovers costs that the pole owner incurs
regardless of the presence of attachments. It includes a full range of
costs, some of which...do not directly relate to or vary with the
presence of pole attachments. For this reason, this interpretation of the
statutory telecom rate formula serves as the upper end of the range of

reasonable rates.

Lower-Bound Rate. As the FCC observed in the Further Notice, “a rate
that covers the pole owners’ incremental cost associated with
attachment would, in principle, provide a reasonable lower limit.” The
Eleventh Circuit, in addressing a takings challenge, has held that a
pole attachment rate above marginal cost can provide just
compensation, and marginal or incremental cost pricing can be an
appropriate approach to setting regulated rates more generally.
Indeed, section 224(d) establishes such an approach as the low end of
permissible rates under the cable rate formula. However, the section

224(e) formulas allocate the relevant costs in such a way that simply
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defining “cost” as equal to incremental cost, would result in pole rental

rates below incremental cost.

In developing the lower bound there were considerations given for including,
certain operating expenses mainly maintenance and administrative expenses
and usable space, while excluding capital costs, taxes, and costs of unusable
space in the definition of “cost”. After a lengthy analysis of why it was
applicable to either include or exclude these costs, the FCC reasserted the

claim that the telecom rate was just and reasonable.

V. JUST AND REASONABLE RATES

Q. WHY IS THE FINDING OF JUST AND REASONABLE SO
IMPORTANT IN THIS CASE?

In my opinion just and reasonable is the entire crux of this issue. RMP in
1its application stated a need to increase rates as allowed by the Pole

Attachment Rule. In directly referencing R746-345-5(4)b the rule states:

Commission Relief -- A pole owner or attaching entity may
petition the Commission to review a pole attachment rental
rate, rate formula, or rebuttable presumption as provided
for in this rule. The petition must include a factual
showing that a rental rate, rate formula or rebuttable
presumption 1s unjust, unreasonable or otherwise

inconsistent with the public interest.
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For RMP to qualify for a rate increase, it must provide factual evidence
showing that a rental rate, rate formula, is unjust and unreasonable. Mr.
Kent in lines 30-38 of his testimony outlines that RMP is “proposing an
additional component to the pole attachment rental rate formula to include
the Administrative Support costs the Company incurs to accommodate the
joint use of its poles. Second the Company proposes to include as part of
Schedule 4, a fee schedule of non-recurring joint use charges that have been
in place in contracts since 2002, including contracts recently approved by

the Utah Public Service Commission”.

Without a specific statement from RMP, the Division is only able to surmise
by a brief reference in Mr. Kent’s testimony to the Pole Attachment Rule
and the “Commission Relief” section that RMP is alleging that “the rental
rate, rate formula or rebuttable presumption is unjust, unreasonable or

otherwise inconsistent with the public interest.”

Mr. Kent further attempts to illustrate this example by stating “[t]he rate in
effect since 2006 does not include Administrative Support costs incurred by
the Company for managing joint use attachments to its poles. To the extent
joint use fees are less than the costs, electric rate payers unfairly subsidize

joint use. If the proposed revision is approved by the Commission, the
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Company can properly recover the costs from those who are causing the costs,

the pole occupants.”

DOES THE DIVISION AGREE WITH MR. KENT’S ANALYSIS ABOUT
THE JOINT ADMINISTRATIVE COSTS BEING UNRECOVERED IN
THE RENTAL RATES?

It is plausible that joint costs as outlined by Mr. Kent may not be fully
recovered in the rental rate used by the Commission, but that is by design with
the Pole Attachment Rental Rate. It is quite clear from the approach of the
Commission and the adoption of the Pole Attachment Rule that a blended
approach was going to be used and applied. Fully allocated cost recovery was
never adopted. In fact, it is the opinion of the Division that the Commission
never intended to have fully allocated cost recovery included in the rental rate
used in the Pole Attachment Rule. As indicated above, one of the
considerations when Docket No. 04-999-03 was opened was whether to use a
methodology that used fully recoverable costs versus an incremental cost
approach. When dealing with pole attachments and the rental rate, the
Commission adopted an approach that averages the costs that would be
recovered. This averaging means there are some costs included in the formula
that could be argued do not result from pole attachers like attorney's fees,
human resources amounts, and others, while other costs like Joint Use
Administrative Fees may not be recovered through the rental rate. The
important distinction is that because some costs may not be fully recovered

does not rise to the level of unjust or unreasonable because of the averaging
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approach adopted by the Commission with the Pole Attachment Rental
Formula. If the Commission were to accept the position presented by RMP it
would undermine the carefully crafted policy established by the Commission
when it adopted the Pole Attachment Rule reverting back to a policy that more
closely resembled fully allocated cost recovery. Again let me re-emphasize that
it does not appear that RMP is making the argument that the rates are unjust
or unreasonable, but instead are suggesting that some costs may not be
recovered in the rental rate as calculated by the Commission. Unrecovered is

not necessarily unjust when dealing with the Pole Attachment Formula.

IF ROCKY MOUNTAIN POWER IS NOT ARGUING THAT THE RATES
ARE UNJUST OR UNREASONABLE WHAT JUSTIFICATION DO
THEY HAVE FOR ASKING FOR A RATE INCREASE?

None. According to my reading of the Pole Attachment Rule, RMP has to make
a factual petition to the Commission showing how the rates or formula is
unjust or unreasonable. If RMP is not arguing that rates are unreasonable,
then under the Pole Attachment Rule there is no need to make any

adjustments to the rates or formula.

PUTTING ASIDE THE ARGUMENT THAT ROCKY MOUNTAIN
POWER HAS NOT EXPLICITILY INDICATED RATES ARE UNJUST
OR UNREASONABLE, DO YOU FEEL THEY HAVE MET THE
REQUIREMENT OUTLINED IN THE POLE ATTACHMENT RULE?

No. Rocky Mountain Power is required to provide a factual showing of why the
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calculation is not appropriate. Instead of providing an analysis of how the
incremental costs for attachments which RMP contends are caused by the
attachers exceed the operating costs for a pole that attachers bear with the pre-
existing rate, RMP just listed accounts that do not settle to FERC 588. In
addition the pole owner did not provide any evidence that separated the joint
administrative costs from the administrative costs already included in the rate
formula calculation. Instead of data to verify their claims, RMP instead uses
theories and possible situations to confirm their point. While it is true you can
take one example, “Joint Use Administrative Costs” and make a case that cost
causers are not paying for those costs. This narrow approach does not
encompass the broad and comprehensive elements included in the rental rate
attempting to satisfy the needs of all interested parties. Because RMP’s
request lacks any factual evidence to support its claims the Division
recommends the Commission adjust out the requested increase amount of
$198,778 plus an additional $114,316 revenue reduction to reflect the
appropriate rental calculation with the information provided by RMP of $7.02
to $6.34. The total reduction would be $313,094.

The premise the Commission should be looking at to determine if costs are
unreasonable or unjust is whether the rate established by the Commission will
not allow for the additional costs created by attachers. The Division is not
persuaded by the claim that the existing rate will not enable RMP to recover
its costs. The rate formula is compensatory and is designed so that utilities
will not be cross-subsidizing attachers, as it ensures that utilities will recover

more than their incremental costs of making attachments. RMP has provided
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no evidence indicating that there is any category or type of costs that are
caused by the attacher that were not considered when the Commission
established the rental formula. Instead it seems that RMP is arguing again for
additional costs to be included in the rental formula that the Commission did

not include when establishing pole attachment rates before.

VI. POLE OWNERS SUBSIDIZING POLE ATTACHERS

IN MR. KENT'S TESTIMONY LINES 55-59 HE SUGGESTS A
SITUATION WHERE ROCKY MOUNTAIN POWER’S RATE PAYERS
ARE SUBSIDIZING POLE ATTACHERS. DO YOU AGREE WITH HIS
SCENARIO?

No. It is definitely possible to create a scenario where costs could be higher
than the rents received, but RMP does not provide any evidence to support that
claim. The Division agrees with the conclusion of the FCC when they flatly

stated:

No Evidence of Utility Subsidy. We find no evidence in the record that
supports the utilities’ assertions that the lower-bound telecom formula
results in rates so low that it forces electric ratepayers to subsidize
third-party attachment rates. Under economic and legal principles, a
given service is not subsidized by other services if the rate for the
service produces revenues that cover all of the costs caused by the
service. In this case, neither the firm that provides the given service
and other services, nor the customers of those other services, are made
worse off by the firm incurring costs to supply the service. The given

service (e.g., access to poles) does not subsidize other services (e.g.,
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electric service) if its rate produces revenues that cover the

incremental costs of providing the service.?

The rental rate used by the Commission to determine rates, by design, was
established to ensure that pole owners are getting revenues higher than the
costs of providing that service. It is interesting to note that in the FCC’s order
utility companies were given opportunities to provide factual information to
support the claims of a subsidy and even in that environment with many more
companies than just RMP there was “no evidence” to support a claim of
subsidization. The Commission should reject the premise that by not
allowing the “Administrative Support Costs” as suggested by Mr. Kent, rate
payers are subsidizing pole attachers. In this case and in the future, utility
owners should be required to provide more than speculation to prove a subsidy

exists.

VII. ROCKY MOUNTAIN POWER’S DEVIATION TO THE RENTAL
FORUMLA USED IN R746-345

ROCKY MOUNTAIN POWER IS SUGGESTING A CHANGE IN THE
CALCULATION WHICH SHIFTS REVENUES FROM APPLICATION
FFES TO AN ADDITIONAL COMPONENT OF THE RENTAL
FORMULA. DO YOU AGREE WITH THIS CHANGE?

No. If the Commission accepted these changes as proposed by RMP, a

fundamental shift in the policies adopted would be created. First, the

5 (FCC Report) Pg 83
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Commission adopted a policy where make-ready work would be part of the
application process. This requirement was important to ensuring, as asked by
RMP, that the cost causers are paying for the services required. By requiring
RMP to collect these payments and fees for make ready work through
application fees instead of rental rates, the Commission is ensuring that the
appropriate customers are paying the costs, instead of spreading those make
ready costs to all pole attachers. It would seem that if RMP truly wanted to
“justly” recover costs, it would have developed better methods to determine the
make-ready costs and charge those costs to the appropriate customers in
application fees. Instead it appears that RMP does not want to deal with the
Commission requirements of attributing the costs to the appropriate party, but
instead shift those costs into the rate formula. This would be a bad policy
decision that moves away from the cost causation principles adopted in the
Pole Attachment Rule. The Commission should reject the proposal by RMP to
allow “Administrative Support Costs” in the calculation of the rental rate

eliminating the need for Application and Per Pole Fees.

ROCKY MOUNTAIN POWER HAS ALLEGED THAT THEIR
PROPOSED CHANGES ARE NOT APPROPRIATE FOR A RULE
MAKING PROCEEDING AND JUST A DEVIATION FROM THE
RULE AS ALLOWED BY THE POLE ATTACHMENT RULE. DO
YOU AGREE?

No, A basic understanding of mathematics would leave the conclusion that
A+B+C=D would not be the same as A+B+C+Z=D. The only way to make

those two situations possible would be to change the “inputs” for A, B, and
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C. To put it another way, the Pole Attachment Rule as adopted for the
Commission allows for a Space Used, Usable Space, Cost of Bare Pole and a
Carrying Charge Rate. The rule does not allow for another “component”
which would be the “Joint Use Administrative Rate” component as
suggested by RMP. To have that “Joint Use” component added to the
formula appears to be a major change to the rule. Such a significant change
to the rule would need to be completed within the context of a rule making

proceeding and not in a utility rate case.

VIII. ISSUES WITH CHANGING THE POLE ATTACHMENT FORUMLA

WOULD ALLOWING A CHANGE TO THE POLE ATTACHMENT
FORMULA WITHIN A RATE CASE AS SUGGESTED BY ROCKY
MOUNTAIN POWER CREATE POLICY ISSUES?

Yes. The Pole Attachment Rule is applicable to more utility companies that
just RMP. If the Commission (and as discussed before the Division believes
there is no reason to include the costs into the calculation) agreed with
RMP that the Joint Use Administrative Costs should be included and
allowed such a change to occur within a rate case, the Commission would
have created a scenario where the applicable rule would only impact RMP
and not the other utility companies. To make the changes applicable to all,

the Commission would have to open a rule making proceeding to allow
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comments from all interested parties. Instead of having one formula that
clearly applies to all parties, the Commission would have created a
situation where regulatory ambiguity exists. Creating this uncertainty
seems like bad policy and precedent to be setting. Therefore, if the
Commission believes the costs suggested by RMP need to be considered, the
Division would recommend the Commission open a rule making to address

the additional costs and if they are just and reasonable.

IX. OTHER CONCERNS

DOES THE DIVISION HAVE OTHER CONCERNS WITH THE

APPLICATION OF ROCKY MOUNTAIN POWER?

Yes, the Division is disappointed that almost four years after Docket No.
04-999-03 RMP has not filed or provided to the Commission what would be
the “Standard Contract” as contemplated in the Pole Attachment Rule. The
Commission should require RMP to submit a contract that would

encompass all the direction and rulings provided by the Commission.

A simple example will illustrate why this step i1s vital. The Division
reviewed the tariffs filed by RMP in Dockets No. 10-035-42, 10-035-59, and
10-035-61 in addition to Mr. Kent’s Testimony lines 76-88. In each of those

dockets and in Mr. Kent’s testimony the “Unauthorized Attachment” fee
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was set at $100 in addition to back rent. Generally, the Division feels that
terms and conditions agreed upon between two parties in a negotiation can
involve a variety of give and take. Companies may determine to pay more
for a fee that they believe will not be applicable to their company for a
concession that is more important in another part of the contract. With
that general understanding of contract negotiation, the Division finds it
difficult to believe that a rational company who is negotiating from close to
an equal level of power would agree to a 300% increase to a fee ordered by
the Commission as a minimum acceptable level. A more plausible answer
to the increase is that the companies negotiating did not realize that the
Commission had directed rates for Unauthorized Attachments to be $25

plus back rent.

The Division is confident that if RMP had provided to the Commission and
attaching parties a Standard Contract that incorporated all of the direction
and suggestions provided by the Commission, the disparity in pole

attachment contracts would not exist.

As a remedy to the above situation, where companies are unfamiliar with
all the terms and conditions agreed upon in Docket No. 04-999-03 the
Commission should require RMP to file a Standard Contract that embodies

all the items discussed by the Commission by a specific date. Additionally,
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the Division recommends the Commission place a monetary penalty to RMP
for failure to file a Standard Contract by the specific date chosen by the
Commission. Past history has shown RMP has either been unwilling or
indifferent to following the Pole Attachment Rule, so accepting on good

faith that a contract will be filed seems hopeful at best.

IS THERE ANOTHER REASON THE DIVISION FEELS A
STANDARD CONTRACT IS NECESSARY FOR THE POLE
ATTACHMENT RULE TO WORK EFFECTIVELY?

Yes, because of the changing telecommunications marketplace, access to
poles is vital for a number of companies. Broadband providers may be
unable to reach customers, cable companies’ business plans would be
drastically impacted and wireless companies service quality would suffer
without access to poles. Because utility pole owners are monopoly owners,
companies may be unwilling or for smaller firms financially unable to
litigate the terms and conditions of pole attachment contracts. Because
pole access is vital companies may not negotiate vigorously and risk costly
delays or outright denial of access to poles. Because of this dynamic,
negotiations could easily be done where the utility owner sets the terms and
conditions with a “take it or leave i1t” proposition. With a Standard

Contract the negotiating party would know there is an acceptable starting
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point that the Commission has deemed appropriate, minimizing the “take it

or leave it” posture of pole owners.

X. CONCLUSION

WHAT IS THE DIVISION'S RECOMMENDATION FOR THIS
PETITION?

The Division recommends the Commission adjust out the revenues requested
by RMP by $313,094. RMP has made no factual showing that the current
rental calculation is unjust or unfair, therefore there is no basis for adjusting

the formula.

If the Commission believes that RMP has shown that Joint Use Administrative
Costs should be included within the Pole Attachment Formula, the Division
believes the subsequent costs and impact to the formula should be moved to a

separate docket where the appropriate level of costs can be determined.

The Division recommends the Commission require RMP to file a Standard
Contract with the Commission no later than 60 days after the final order in
Docket No. 10-035-124. This filing would meet the requirement as
contemplated at the conclusion of Docket No. 04-999-03 and in the Pole
Attachment Rule. Additionally, the Commission should impose monetary

penalties if RMP does not meet the filing deadline suggested above.
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The Commission should not accept the current contract filed by RMP as the
Standard Contract. There are fees and charges that do not reflect the
decisions of the Commission. Additionally, RMP has indicated that the
changes it proposed are ones that its customers have shown an interest in
having included. While the Division does not believe it is wrong for elements
of a contract to be negotiated according to the needs of a company, using that

changed and negotiated contract as the “Standard Contract” is bad policy.

The Commission spent numerous years dealing with the rental formula and
drafting a rule that would balance the needs of the investors of utilities against
the need of pole attachers for rates that are fair and just. In the opinion of the
Division the Commission crafted a rule that strikes the appropriate balance
between allowing pole owners to recover their costs of providing the service
while allowing for more certainty in the costs and fees attachers would pay for
using the infrastructure of the utility company. Accepting the proposals by
RMP to shift costs away from application fees and including those into the Pole
Attachment Formula is diverging away from the crafted policy embarked upon
by the Commission four years ago. The Commission has adopted a
methodology that is just and reasonable and should continue to adhere to that

policy by rejecting the petition of RMP for a rate increases.

Q. DOES THIS CONCLUDE YOUR TESTIMONY?
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606 A. Yes 1t does.
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