
 
 
4849-5465-8825.3  

 

F. ROBERT REEDER (2710) 
WILLIAM J. EVANS (5276) 
VICKI M. BALDWIN (8532) 
PARSONS BEHLE & LATIMER 
One Utah Center 
201 South Main Street, Suite 1800 
Post Office Box 45898 
Salt Lake City, UT  84145-0898 
Telephone: (801) 532-1234 
Facsimile: (801) 536-6111 
Attorneys for UIEC, an Intervention Group 
 

 

 
BEFORE THE PUBLIC SERVICE COMMISSION OF UTAH 

 
In the Matter of the Application of Rocky 
Mountain Power for Authority to Increase 
Its Retail Electric Utility Service Rates in 
Utah and for Approval of Its Proposed 
Electric Service Schedules and Electric 
Service Regulations. 

 
Docket No.  10-035-124 

REPLY IN SUPPORT OF UIEC’S 
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RESPONSES 

UIEC submits this Reply in Support of its Motion to Compel Data Responses requesting 

the Utah Public Service Commission (“Commission”) issue an order compelling Rocky 

Mountain Power (“RMP” or the “Company”) to respond fully and accurately to UIEC Data 

Requests 10.3, 19.2, 19.9, 19.11, 20.5, 20.9 through and including 20.27, 20.30, 20.31.  Because 

direct testimony on these issues had to be filed before this issue could be resolved, UIEC 

requests that the Commission prohibit RMP from contesting any information UIEC has 

presented on the hedging strategies, policies and practices of the Company’s affiliates, and that it 

be deemed admitted.  This is just another example of the Company’s continual efforts to 

obfuscate and dissemble the facts.  As recently noted by the testimony of Mr. Mark W. Crisp on 

behalf of the Division of Public Utilities (“DPU”):  “The current risk mitigation plan of the 
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Company does not provide any incentive for the Company to provide an accurate or defensible 

natural gas hedging program. . . . [and] it is realistically impossible for the Commission or DPU 

to monitor the hedging program during the execution phase of the contracts and swaps.”  D. Test. 

Crisp 14:225-26, 237-39. 

UIEC’S MOTION TO COMPEL WAS NOT UNTIMELY.   

1. The Company suggests that UIEC should have filed its Motion to Compel as soon 

as its request was denied, and that the Motion was thus untimely.  RMP Br. at 2, 10-11.  

However, contrary to RMP’s assertion, UIEC’s Motion to Compel was not untimely.  Under 

Utah law and pursuant to the Utah Rules of Civil Procedure, which have been adopted by the 

Commission in situations for which there are no provisions under the Commission’s rules, there 

is no deadline on filing a motion to compel.  Moreover, UIEC was obligated to attempt to resolve 

its discovery issues with the Company prior to resorting to the Commission for relief.  See, e.g., 

Utah R. Civ. P. 37(a).  Accordingly, as set forth in Exhibit F of its Motion to Compel, UIEC 

attempted several times to obtain the requested information.  In addition, because it is common 

for the Company to object to a data request, and then provide the information if the data request 

is consequently submitted but asked a different way, UIEC attempted to acquire the information 

by rewording the requests and resubmitting in its Data Request Sets 19 and 20.  As the evidence 

shows, UIEC continued in its good faith attempts to meet and confer up through May 3.  UIEC 

filed its Motion to Compel on May 11.  Thus, its Motion was not untimely.    

2. UIEC agrees that once it was able to review the supplemental information, UIEC 

accepted as adequate the belated response to UIEC Data Request 12.9.  This belated response 

was produced subsequent to UIEC’s Motion to Compel and during a meet and confer conference 
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between UIEC and RMP on the afternoon of May 16, 2011—four (4) weeks and five (5) days 

after the response was originally due and ten (10) days before direct testimony was due.  

Nevertheless, in contrast to the Company’s suggestion that all good faith attempts to meet and 

confer lead to an untimely motion to compel, this demonstrates that a good faith attempt can 

resolve the issue.    

RMP’S OBJECTION HAS BEEN WAIVED AND IS NEVERTHELESS 

INAPPLICABLE, AND THUS, UIEC’S MOTION IS NOT MOOT. 

3. Under the Commission’s rules, “Informational queries termed ‘data requests’ 

which have been typically used by parties practicing before the Commission may include written 

interrogatories and requests for production as those terms are used in the Utah Rules of Civil 

Procedure.”  Utah Admin. Code R746-100-8.A.   

4. RMP objects, for the first time in its opposition brief, that it does not have 

possession, custody or control over the hedging information requested by UIEC, and cites Rule 

34(a)(1) of the Utah Rules of Civil Procedure.  RMP Br. at 6.  However, this rule—regarding 

production of documents and things—is not applicable in this case.  The majority of UIEC’s 

requests were interrogatory in nature, not requests for production of documents and things.   See, 

e.g., Exhibits A, B, C, D, E to UIEC’s Motion to Compel (UIEC Data Request Nos. 10.3, 19.2, 

19.9, 19.11, 20.10, 20.11, 20.12, 20.13, 20.14, 20.15, 20.17, 20.18, 20.19, 20.20, 20.21, 20.22, 

20.23, 20.24, 20.25, 20.26, 20.27, 20.30, and 20.31 ask for explanations and descriptions, not for 

the production of documents).  RMP’s objection, therefore, is irrelevant because it does not 

relate to interrogatories. 
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5. Furthermore, RMP failed to object in any of its data responses on the grounds that 

it did not have possession of the information requested.  See id.   “All grounds for an objection to 

an interrogatory shall be stated with specificity.  Any ground not stated in a timely objection is 

waived.”  Utah R. Civ. P. 33(b)(4).  Thus, RMP has waived this objection and it should be 

disregarded.   

6. Pursuant to the Utah Rules of Civil Procedure, if the party served is a public or 

private corporation, the interrogatories are to be answered “by any officer or agent, who shall 

furnish such information as is available to the party.”  Id. at 33(a) (emphasis added).  Therefore, 

any officer of PacifiCorp was required to furnish such information as was available. 

7. Based on the PacifiCorp 10-K dated December 31, 2010, Mr. Gregory E. Abel is 

Chairman of the Board and Chief Executive Officer of PacifiCorp. 

8. Based on the MidAmerican Energy Company 10-K dated December 31, 2010, 

Mr. Gregory E. Abel is the President of MidAmerican Funding, which conducts no business 

other than activities related to its ownership of MidAmerican Energy Company.1   

9. Based on the PacifiCorp Affiliated Interest Report for 2010, five (5) executive, 

management and professional employees transferred from MidAmerican Energy Company to 

PacifiCorp during 2010.  This demonstrates that information about MidAmerican Energy 

Company has been transferred to and is known by PacifiCorp. 

10. A review by UIEC’s expert, Dr. J. Robert Malko, of the RMP-claimed highly 

confidential hedging information the Company did produce demonstrated that PacifiCorp has 

                                                 
1 The 10-K states that MidAmerican Funding conducts no business other than activities related to its debt securities 
and the ownership of MHC, but MHC conducts no business other than the ownership of, among others, 100% of 
MidAmerican Energy.  MidAmerican Energy accounts for the predominant part of MidAmerican Funding’s  and 
MHC’s assets, revenue and earnings.  10-K Part 1, Item 1 (Dec. 31, 2010). 
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noted in the past that it should confer with MidAmerican Energy Company on that company’s 

hedging strategies and practices.   See Confidential Minutes of PacifiCorp Energy Risk 

Oversight Committee, June 6, 2006, July 7, 2007.  

11. Any information that Mr. Abel, or any other officer of PacifiCorp, has about 

MidAmerican Energy Company’s hedging practices is by definition information that is also in 

PacifiCorp’s possession.  Thus, PacifiCorp likely had possession of the information but failed to 

cooperate in the discovery process.     

12. In attempting to meet and confer, UIEC requested several times that the Company 

obtain the requested information from any officer, which it is required to do under the Utah 

Rules of Civil Procedure. 

13. Because the Company had failed to respond and had delayed for so long, UIEC 

contacted the Iowa Utilities Board and made the same inquiries regarding MidAmerican Energy 

Company’s natural gas hedging practices.  The Iowa Utilities Board provided the requested 

information.  However, this is a secondary source and UIEC is left to rely on hearsay evidence.  

The Company could have obtained this information from its own officers and provided a written 

response to UIEC’s interrogatories.  RMP was obligated to do so.  Instead, RMP has deliberately 

refused to cooperate in discovery. 

14. As a result of the position UIEC has been placed due to RMP’s failure to 

cooperate in discovery, RMP should be prohibited from challenging UIEC’s information 

regarding the hedging of its affiliates, including MidAmerican Energy Company. 

15. Under Utah law, “[p]arties may obtain discovery regarding any matter, not 

privileged, which is relevant to the subject matter involved in the pending action.”  Utah R. Civ. 
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P. 26(b)(1).  Whatever helps to attain a determination of the dispute between parties is relevant.  

Ellis v. Gilbert, 429 P.2d 39, 40 (Utah 1967). 

16. UIEC’s requests regarding the hedging practices of RMP’s affiliates are relevant 

because they go to what RMP reasonably should have known with respect to hedging strategies, 

which is directly relevant to the issue of the prudence of RMP’s natural gas hedging practices. 

CONCLUSION 

17. The issues raised in this Motion to Compel are significant, substantive, and 

critical to a proper determination of just and reasonable rates in this case.  RMP’s refusal to 

cooperate in the discovery process has prejudiced UIEC’s ability to evaluate and prepare 

testimony on this issue.  Therefore, UIEC respectfully requests that this Motion to Compel be 

granted.  Also, in light of the second-hand testimony on which UIEC was forced to rely, UIEC 

respectfully requests the Company not only be compelled to provide written responsive answers, 

but that it be prohibited from challenging UIEC’s information regarding the hedging of its 

affiliates, and that it be deemed admitted.     

DATED this 6th day of June, 2011. 

 

 

       /s/ Vicki M. Baldwin 

Robert F. Reeder 
William J. Evans 
Vicki M. Baldwin 
PARSONS BEHLE & LATIMER 
Attorneys for UIEC, an Intervention Group  
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CERTIFICATE OF SERVICE 
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 I hereby certify that on this 6th day of June 2011, I caused to be emailed, a true and 
correct copy of the foregoing REPLY IN SUPPORT OF UIEC’S MOTION TO COMPEL 
DATA RESPONSES to: 
 
Patricia Schmid 
ASSISTANT ATTORNEYS GENERAL 
500 Heber Wells Building 
160 East 300 South 
Salt Lake City, UT 84111 
pschmid@utah.gov 

Michele Beck 
Executive Director 
COMMITTEE OF CONSUMER SERVICES 
Heber Wells Building 
160 East 300 South, 2nd Floor 
SLC, UT 84111 
mbeck@utah.gov 

David L. Taylor 
Yvonne R. Hogle 
Mark C. Moench  
ROCKY MOUNTAIN POWER 
201 South Main Street, Suite 2300 
SLC,UT 84111 
Dave.Taylor@pacificorp.com 
yvonne.hogle@pacificorp.com 
mark.moench@pacificorp.com 
datarequest@pacificorp.com 
 

Chris Parker 
William Powell 
Dennis Miller 
DIVISION OF PUBLIC UTILITIES 
500 Heber Wells Building 
160 East 300 South, 4th Floor 
Salt Lake City, UT  84111 
chrisparker@utah.gov 
wpowell@utah.gov 
dennismiller@utah.gov 

Paul Proctor 
ASSISTANT ATTORNEYS GENERAL 
500 Heber Wells Building 
160 East 300 South 
Salt Lake City, UT  84111 
pproctor@utah.gov 

Cheryl Murray 
Dan Gimble 
Danny Martinez 
UTAH COMMITTEE OF CONSUMER 
SERVICES 
160 East 300 South, 2nd Floor 
Salt Lake City, UT  84111 
cmurray@utah.gov 
dgimble@utah.gov 
dannymartinez@utah.gov 

Gary Dodge 
Hatch James & Dodge 
10 West Broadway, Suite 400 
Salt Lake City, UT  84101 
gdodge@hjdlaw.com 

Kevin Higgins 
Neal Townsend 
ENERGY STRATEGIES 
39 Market Street, Suite 200 
Salt Lake City, UT 84101 
khiggins@energystrat.com 
ntownsend@energystrat.com 

Peter J. Mattheis 
Eric J. Lacey 
Brickfield, Burchette, Ritts & Stone, 
P.C. 
1025 Thomas Jefferson St., N.W. 
800 West Tower 
Washington, D.C. 20007 
pjm@bbrslaw.com 
elacey@bbrslaw.com 
 

Holly Rachel Smith, Esq. 
Holly Rachel Smith, PLLC 
Hitt Business Center 
3803 Rectortown Road 
Marshall, VA 20115 
holly@raysmithlaw.com 
 
 
 
 
 

Sophie Hayes 
Sarah Wright 
Utah Clean Energy 
1014 2nd Avenue 
Salt Lake City, UT 84111 
sophie@utahcleanenergy.org 
sarah@utahcleanenergy.org 
 
 
 
 

Stephen F. Mecham 
Callister Nebeker & McCullough 
10 East South Temple Suite 900 
Salt Lake City, Utah 84133 
sfmecham@cnmlaw.com 
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Kurt J. Boehm, Esq. 
BOEHM, KURTZ & LOWRY 
36 E. Seventh St., Ste1510 
Cincinnati, Ohio 45202 
Kboehme@BKLLawfirm.com 
 
Sharon M. Bertelsen 
Ballard Spahr LLP 
201 So. Main Street, Ste 800 
Salt Lake City, Utah 84111 
bertelsens@ballardspahr.com 
 
Charles (Rob) Dubuc 
Western Resource Advocates 
& Local Counsel for Sierra Club 
150 South 600 East, Suite 2A  
Salt Lake City, UT 84102 
rdubuc@westernresources.org 
 
Steven S. Michel 
Western Resource Advocate 
409 E. Palace Ave. Unit 2 
Santa Fe, NM 87501 
smichel@westernresources.org 
 
Nancy Kelly 
Western Resource Advocates 
9463 N. Swallow Rd. 
Pocatello, ID 83201 
nkelly@westernresources.org 
 
Randy N. Parker, CEO 
Utah Farm Bureau Federation 
9865 South State Street 
Sandy, Utah 84070 
rparker@fbfs.com 
 
Leland Hogan, President 
Utah Farm Bureau Federation 
9865 South State Street 
Sandy, Utah 84070 
leland.hogan@fbfs.com 
 

Ryan L. Kelly, #9455 
Kelly & Bramwell, P.C.  
11576 South State St. Bldg. 1002 
Draper, UT 84020 
ryan@kellybramwell.com 
 
Captain Shayla L. McNeill  
Ms. Karen S. White 
Staff Attorneys 
AFLOA/JACL-ULFSC 
139 Barnes Ave, Suite 1 
Tyndall AFB, FL 32403 
Shayla.mcneill@tyndall.af.mil 
Karen.white@tyndall.af.mil 
 
Mike Legge 
US Magnesium LLC 
238 North 2200 West  
Salt Lake City, Utah 84106 
mlegge@usmagnesium.com 

 
Roger Swenson  
US Magnesium LLC  
238 North 2200 West 
Salt Lake City, UT  84114 
roger.swenson@prodigy.net 
 
 
Bruce Plenk 
Law Office of Bruce Plenk 
2958 N St Augustine Pl 
Tucson, AZ 85712 
bplenk@igc.org  
 
ARTHUR F. SANDACK, Esq 
8 East Broadway, Ste 411 
Salt Lake City, Utah 84111 
asandack@msn.com 
 

Steve W. Chriss 
Wal-Mart Stores, Inc. 
2001 SE 10th Street 
Bentonville, AR 72716-0550 
stephen.chriss@wal-mart.com  
 
 
Stephen J. Baron 
J. Kennedy & Associates 
570 Colonial Park Drive, Ste 305 
Roswell, GA  30075 
sbaron@jkenn.com 
 
Gerald H.Kinghorn 
Jeremy R. Cook 
Parsons Kinghorn Harris, P.C. 
111 East Broadway, 11th Floor 
Salt Lake City, UT  84111 
ghk@pkhlawyers.com 
jrc@pkhlawyers.com 
 
Gloria D. Smith 
Senior Attorney 
Sierra Club 
85 Second Street, 2nd Fl.  
San Francisco, CA 
gloria.smith@sierraclub.org 
 
Janee Briesemeister  
AARP  
98 San Jacinto Blvd. Ste. 750  
Austin, TX 78701  
jbriesemeister@aarp.org 
 
Sonya L. Martinez, CSW 
Policy Advocate 
Betsy Wolf 
Salt Lake Community Action 
Program 
764 South 200 West 
Salt Lake City, UT  84101 
Smartinez@slcap.org 
bwolf@slcap.org 
 

 
/s/ Colette V. Dubois 

 


	1. The Company suggests that UIEC should have filed its Motion to Compel as soon as its request was denied, and that the Motion was thus untimely.  RMP Br. at 2, 10-11.  However, contrary to RMP’s assertion, UIEC’s Motion to Compel was not untimely.  ...
	2. UIEC agrees that once it was able to review the supplemental information, UIEC accepted as adequate the belated response to UIEC Data Request 12.9.  This belated response was produced subsequent to UIEC’s Motion to Compel and during a meet and conf...
	3. Under the Commission’s rules, “Informational queries termed ‘data requests’ which have been typically used by parties practicing before the Commission may include written interrogatories and requests for production as those terms are used in the Ut...
	4. RMP objects, for the first time in its opposition brief, that it does not have possession, custody or control over the hedging information requested by UIEC, and cites Rule 34(a)(1) of the Utah Rules of Civil Procedure.  RMP Br. at 6.  However, thi...
	5. Furthermore, RMP failed to object in any of its data responses on the grounds that it did not have possession of the information requested.  See id.   “All grounds for an objection to an interrogatory shall be stated with specificity.  Any ground n...
	6. Pursuant to the Utah Rules of Civil Procedure, if the party served is a public or private corporation, the interrogatories are to be answered “by any officer or agent, who shall furnish such information as is available to the party.”  Id. at 33(a) ...
	7. Based on the PacifiCorp 10-K dated December 31, 2010, Mr. Gregory E. Abel is Chairman of the Board and Chief Executive Officer of PacifiCorp.
	8. Based on the MidAmerican Energy Company 10-K dated December 31, 2010, Mr. Gregory E. Abel is the President of MidAmerican Funding, which conducts no business other than activities related to its ownership of MidAmerican Energy Company.P0F P
	9. Based on the PacifiCorp Affiliated Interest Report for 2010, five (5) executive, management and professional employees transferred from MidAmerican Energy Company to PacifiCorp during 2010.  This demonstrates that information about MidAmerican Ener...
	10. A review by UIEC’s expert, Dr. J. Robert Malko, of the RMP-claimed highly confidential hedging information the Company did produce demonstrated that PacifiCorp has noted in the past that it should confer with MidAmerican Energy Company on that com...
	11. Any information that Mr. Abel, or any other officer of PacifiCorp, has about MidAmerican Energy Company’s hedging practices is by definition information that is also in PacifiCorp’s possession.  Thus, PacifiCorp likely had possession of the inform...
	12. In attempting to meet and confer, UIEC requested several times that the Company obtain the requested information from any officer, which it is required to do under the Utah Rules of Civil Procedure.
	13. Because the Company had failed to respond and had delayed for so long, UIEC contacted the Iowa Utilities Board and made the same inquiries regarding MidAmerican Energy Company’s natural gas hedging practices.  The Iowa Utilities Board provided the...
	14. As a result of the position UIEC has been placed due to RMP’s failure to cooperate in discovery, RMP should be prohibited from challenging UIEC’s information regarding the hedging of its affiliates, including MidAmerican Energy Company.
	15. Under Utah law, “[p]arties may obtain discovery regarding any matter, not privileged, which is relevant to the subject matter involved in the pending action.”  Utah R. Civ. P. 26(b)(1).  Whatever helps to attain a determination of the dispute betw...
	16. UIEC’s requests regarding the hedging practices of RMP’s affiliates are relevant because they go to what RMP reasonably should have known with respect to hedging strategies, which is directly relevant to the issue of the prudence of RMP’s natural ...
	17. The issues raised in this Motion to Compel are significant, substantive, and critical to a proper determination of just and reasonable rates in this case.  RMP’s refusal to cooperate in the discovery process has prejudiced UIEC’s ability to evalua...

