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TO ROCKY MOUNTAIN POWER’S MOTION FOR DETERMINATION OF
RATEMAKING TREATMENT OF DEFERRED ACCOUNTS

Pursuant to R746-100-4, the Utah Division of Public Utilities (Division) responds

to Rocky Mountain Power’s (Company) Motion for Determination of Ratemaking

Treatment of Deferred Accounts filed on June 2, 2011 in the above referenced dockets



(Motion).! The Company seeks an order amortizing the balance in the deferred account
containing the difference between actual and forecast net power costs (NPC) between
the NPC ordered in its 2009 rate case and the date upon which the Commission issued
an order approving an energy balancing account (EBA) (Deferred NPC Account). The
Company also seeks amortization of the amounts in the deferred REC account
(Deferred REC Account). The Division requests that the Commission (1) deny the
Company’s request to amortize and recover the balance in the Deferred NPC Account
and (2) decide issues regarding the balance in the Deferred REC account in the
Company’s current general rate case, Docket No. 10-035-124.

Abbreviated Background

An abbreviated history highlighting certain events will help place the issues in
context. The Company filed its application for an Energy Cost Adjustment Mechanism
(ECAM) on March 19, 2009, requesting that the ECAM go into effect at the conclusion
of the next general rate case. In June, 2009, the Company filed a rate case application
(2009 rate case), and later the Company requested deferred accounting treatment of
the difference between the NPC filed in the 2009 case and the NPC actually in rates
starting with the effective date of the 2009 rate case. On February 18, 2010 the
Commission issued its order in the 2009 rate case.

Subsequently, the Utah Association of Energy Users (UAE) filed a motion
requesting deferred accounting treatment of Renewable Energy Credits (RECS). In
July 2010, the Commission approved a stipulation granting both motions for deferred

accounting treatment. In December 2010, the Commission approved a stipulation

! Pursuant to R746-100-4, the electronic copy of this pleading should have been filed on Friday and the paper copies
filed today. However, the Division requests leave to file both the electronic copy and the paper copies and to make
service today.



addressing rate increases associated with two major plant addition cases; the
stipulation provided for specific treatment of REC revenue, namely, a $3 million sur-
credit for REC revenues not then currently in rates.

On January 24, 2011, the Company filed for a rate increase (2010 rate case).
On March 3, 2011, the Commission issued its order in the ECAM docket, Docket No.
09-035-15, and this order became known as the EBA Order. The EBA Order ordered
that the Company’s EBA begin the first day of the month following the effective date of
its 2011 rate case. Neither the amount in the NPC Deferred Account nor the deferred
RECs were included in the EBA. Certain testimony in the 2010 rate case, Docket No.
10-035-124, addressed issues related to the deferred REC revenues. On June 2, 2011,
the Company filed this Motion in the three dockets referenced above.

Argument Concerning NPC

The Commission should deny the Company’s request to amortize the amount in
the NPC Deferral Account. The Company’s request is tantamount to requesting that the
Commission implement the EBA before the EBA Order was issued. The Company’s
request here is strikingly similar to its request in the EBA docket prior to issuance of the
EBA Order, to which the Division filed a response.? The Company’s requested relief
concerning the NPC Deferral Account is contrary to statute and case law, and the
Commission should deny the Company’s Motion regarding this account.

The deficiencies in the Company’s argument are easily seen after an analysis of
Utah Code Ann. 8§ 54-7-13.5 which permits and circumscribes EBAs, including the

implementation and recovery thereof. Importantly, the statute clearly states that “An

2 See Docket No. 09-035-15, particularly the Company’s February 9, 2010 request for deferred accounting treatment
of NPC and the Division’s response dated February 24, 2010. Ultimately the Company’s motion was resolved by
Commission approval of a stipulation.



energy balancing account shall become effective upon a commission finding that the
energy balancing account is:

0] in the public interest;
(i) for prudently-incurred costs; and
(i)  implemented at the conclusion of a general rate case.”

Thus, in order to comply with the statute, a Commission order must include a finding
that the proposal is in the public interest and will recover only prudently incurred costs,
and also must be issued prior to the implementation of the EBA.

The EBA Order found that the EBA proposed by the Company was not in the
public interest, and thus, “without modification, it does not meet the statutory
requirements for our approval of an energy balancing account.”® However, the
Commission did determine that an EBA could be designed that would be in the public
interest and comply with statutory requirements, stating:

We conclude with certain modifications, an energy balancing
account for the Company can be designed to mitigate the
concerns raised by the parties, to service the public interest,
and to satisfy the Energy Balancing Account statue
requirements. These modifications are based on the
evidence in this case. Accordingly, this order defines and
approves this energy balancing account to be implemented
at the conclusion of the Company’s pending general rate
case.*

The Commission further explicitly addressed implementation of the
Company’s just approved EBA, stating:

We approve implementation of this approved EBA on the
first day of the month following our decision in the
Company’s pending general rate case, filed January 24,
2011, in Docket No. 10-035-124. The base net power cost
used to determine the ‘revenues collected’ for calculating the
monthly deferred amounts will be determined based on the

3 EBA Order at p. 63.
41d.at p. 64.



outcome of that case. We accept the Company’s proposal
for annual reconciliation of the deferred account balance.
Annual reconciliation will allow for rate stability and
simplicity. This 12-month period shall be a calendar year.
However, the starting date for EBA accruals will coincide
with the date rates are made effective in the pending rate
case. Therefore the first reconciliation will be for a partial
year. Base net power cost will be reset in appropriate rate
change proceedings or as needed.®

Additionally, the Commission stated, “Finally, we conclude the EBA adopted herein will
function in conformance with the structural requirements of the Energy Balancing
Account statute.”® Thus clearly the Commission’s July 14 2010 order permitting the
establishment of deferred accounts for NPC and REC revenues is not the equivalent of
the Commission’s March 3, 2011 EBA Order finding that that the EBA, as established
by the order, is in the public interest and is for prudently incurred costs.

Moreover, recovery of the balance in the NPC Deferred Account is prohibited by
the rule against retroactive ratemaking. Utah case law has addressed the issue of
retroactive ratemaking, and has emphasized that an exception to the rule against
retroactive ratemaking requires both unforeseen and extraordinary events.” The fact
that, contrary to the Company’s expectations, the EBA Order was not issued prior to the
order for the 2009 rate case does not provide a basis for an exception to the rule
against retroactive ratemaking.

Therefore, the Company’s request concerning the NPC Deferred Account should

be denied because it is contrary to both the applicable statute and case law.

S 1d. at p. 77 (emphasis added).
61d. at p. 80.
7 See, e.9., MCI Telecommunications Corp. v. Public Service Commission, 840 P.2d 765 (Utah 1992).



Argument Concerning REC Revenues

The treatment of the Deferred REC Account s properly at issue in Docket No. 10-
035-124 and should be decided in that docket. Numerous parties have filed testimony
in Docket. No. 10-035-124 and the issue is properly before the Commission for
resolution now in that docket.

Conclusion

The Division urges the Commission to deny the Company’s request regarding
the NPC Deferred Account. The Division also urges the Commission to decide issues
involving the Deferred REC Account in Docket No. 10-035-124.

Respectfully submitted this 20th day of June 2011.

/sl
Patricia E. Schmid
Assistant Attorney General
Attorney for Utah Division of Public Utilities
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