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Pursuant to R746-100-3I, the Division of Public Utilities (Division) files its response 

opposing UIEC’s Motion to Strike the Testimony and Exhibits Associated with the Assets Not 

Used and Useful as of the Rate Effective Date (UIEC motion).  In effect, UIEC’s motion seeks to 

preclude the Commission from exercising its authority to hear and review all the evidence prior 

to making its ruling in this case.  The Division urges the Public Service Commission 

(Commission) to reject UIEC’s motion, and to not strike the subject testimony and exhibits at 

this time, allowing the Commission after additional prefiled testimony, hearing, cross 

examination and questions from the Commission, to assign the appropriate weight to the subject 

testimony and exhibits. 

 UIEC, in effect, attempts to present both factual and policy bases and legal argument to 

support its motion.  UIEC asserts that the testimony of its witness James T. Selecky provides the 
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“factual and policy bases for the required $21.858 million reduction in revenue requirement”1 

while asserting that “well established principles of regulatory law in Utah and the nation as a 

whole”2 provide the “legal basis for the exclusion,”3 claiming that certain assets will not be used 

and useful when, if Rocky Mountain Power (Company) prevails, the rate effective period begins.  

UIEC’s claim that allowing the subject assets to be included in the development of the revenue 

requirement for this case would be “tantamount to a taking”4 mischaracterizes the issue before 

the Commission. 

However, Mr. Selecky’s testimony is not the only prefiled testimony looking at the assets 

in question and the issue of used and useful.  The Company and the Division also have provided 

prefiled testimony regarding these assets.  Additionally, in its rebuttal testimony, the Company 

challenges the calculations contained in Mr. Selecky’s direct testimony.  Finally, the parties have 

not completed all rounds of prefiled testimony, and there has been no cross examination of the 

witnesses by the parties or questions asked of the witnesses by the Commission.  The 

Commission has the responsibility to weigh the testimony presented by all witnesses in the case, 

and, at this stage, it is premature for the Commission to rely only upon the testimony of Mr. 

Selecky.  The decision of whether utility property is used and useful has been characterized as a 

factual, not legal, decision.5 

The regulatory concept of used and useful has been discussed in many court decisions, 

including decisions by the U.S. Supreme Court and the Utah Supreme Court.  Although UIEC’s 

motion provides summaries and discussion of many of those cases, a closer look at the Utah 

cases, in particular, and other cases not discussed in UIEC’s motion is warranted.  However, 

whether an asset is used and useful requires application of the law to the particular facts before 
                                                 
1 UIEC Motion at p. 1. 
2 UIEC Motion at p. 1. 
3 UIEC Motion at p. 1. 
4 UIEC Motion at p. 3. 
5 South New England Telephone Co. v. Public Utilities Commission, 282 A.2d 915, 919 (Conn. Super. 1970). 
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the Commission, and the Commission should not cut short that analysis by granting UIEC’s 

motion to strike.  It is instructive that the Utah decisions discussed below regarding the issue of 

used and useful involved all the facts presented by the parties, and weighed by the Commission. 

 For example, although in Terra Utilities v. Public Service Commission,6 the Commission, 

and then the Utah Supreme Court, disallowed certain costs from being included in the rate base 

because the water and sewer system at issue were found to be overbuilt, it is instructive that the 

decisions regarding the used and useful issue involved all the facts of the case as presented by 

the parties, and weighed by the Commission.  Other Utah cases should be examined closely too. 

 Other Utah cases, while informative, cannot be said to provide binding precedent related 

to determining whether an asset should be categorized as being used and useful in the current 

Utah regulatory context.  In CP National Corporation v. Public Service Commission,7 the issue 

before the court concerned the authority of municipalities to exercise eminent domain and 

condemn the assets of an existing public utility, not what constituted used and useful assets.  In 

Utah Power & Light Company v. Public Service Commission,8 the critical issue involved “fair 

value” of the regulatory assets, again, not the issue of used and useful. 

 Also, the Federal Energy Regulatory Commission and other state jurisdictions, in case 

law and sometimes by statute, have allowed assets into rate base that were not fully physically 

used and useful at that time.9  The necessity that a public utility plan for the future has been one 

justification for this categorization.10 

                                                 
6 575 P.2d 1029 (Utah 1978). 
7 638 P.2d 519 (Utah 1981). 
8 152 P.2d 542 (Utah 1944). 
9 See, Latourneax v. Citizens Utilities, 209 A.2d 307. 313 (Vt. 1965) and 116 FERC ¶ 61,058. 61,260-61 (2006). 
10 See Id.  See also, “The Pig in the Python:  Is Lumpy Capacity Investment Used and Useful?,”  23 Energy Law 
Journal 383 (2002) and “’Used and Useful:  Autopsy of a Ratemaking Policy,” 8 Energy Law Journal, 303 (1987).  
A forward looking approach is not without criticism, however.  See “The Used and Useful Test:  Implications for a 
Restructured Electric Industry,” 23 Energy Law Journal 349 (2002). 
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 UIEC’s contends that Utah Code Ann. § 54-4-4(3), often referred to as the test year 

statute, does not eliminate the used and useful requirement.  It is true that the statute itself does 

not mention the phrase “used and useful,” but it is also true that the Utah cases discussed 

previously were decided before the test year statute was amended to allow such a long future 

period.  Thus, the amended statute’s effect upon those cases should be examined.  This longer 

allowed future test period calls for a thorough examination of all the testimony, as well as cross 

examination and Commission questions at the hearing, so that the Commission can make an 

informed ruling on the issue.  This process should not be eliminated prematurely by granting 

UIEC’s motion. 

 The discussion of the Major Plant Addition statue and related issues by UIEC is 

informative, but not determinative.  In particular, the decision in Docket No. 06-035-21 

addressing, among other things, the Lakeside project and its inclusion in rates, was arrived at via 

settlement.  Furthermore, it is apparent that not all parties apply the Major Plant Addition statute 

similarly, and it is likely that additional information could aid the Commission in reaching its 

decision in this case. 

 A certificate of public convenience and necessity does, as UIEC states, grant the utility 

permission to construct the requested project.  Division witness Dr. Zenger addresses this issue 

in her testimony. 

/ 

/ 

/ 

/ 

/ 

/ 
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For the reasons set forth above, the Division urges the Commission to exercise its 

authority to review and hear all of the evidence prior to makings its decision in this case, and 

urges the Commission to reject UIEC’s motion.  

Respectfully submitted this _____ day of _______, 2011. 

 

       
      ___________________________________ 
      Patricia E. Schmid 
      Attorney for the Division of Public Utilities 
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