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REPLY OF ROCKY MOUNTAIN POWER
TO UIEC’S UNAUTHORIZED RESPONSE

Rocky Mountain Power, a division of PacifiCorp (“Rocky Mountain Power” or

“Company™), hereby replies to UIEC’s Response to the Reply of Rocky Mountain Power for
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Determination of Ratemaking Treatment of Deferred Accounts (“Second Response”) dated July
5, 2011. The Second Response is not authorized by the Commission’s rules and is not
contemplated in established practice. Furthermore the arguments in the Second Response are
deficient. Therefore, the Second Response should be disregarded by the Commission.

I. INTRODUCTION

The Commission has likely heard about as much as it wishes to on the Motion of Rocky
Mountain Power for Determination of Ratemaking Treatment of Deferred Accounts (“Motion”).
The Company filed the Motion; the Division of Public Utilities (“DPU”), Office of Consumer
Services (“OCS”), UAE Intervention Group (“UAE”) and Utah Industrial Energy Consumers
(“UIEC”) filed Responses in opposition to the Motion; and the Company filed a Reply to the
Responses. All of the foregoing was consistent with Utah Administrative Code R746-100-4.D
and established procedure before the Commission and courts, and the Company understood the
Motion was submitted to the Commission for decision.

Not satisfied with the normal process, UIEC filed the Second Response. The Second
Response is not only unauthorized in the Commission’s rules, it departs from the well-
established pattern in litigation that the moving party gets the last word. UIEC’s excuse for its
departure from this norm is that the Company’s reply contained “egregious misstatements and
misleading factual allegations.” Second Response at 1. Even assuming that were true, UIEC
may have been entitled to file a motion to strike, but it was not entitled to respond to the Reply’s
arguments and to argue its position.

It is not surprising that the parties have a different perspective on several matters. The
Commission will, of course, decide what it believes is accurate, fair and reasonable and what it

meant by language in its orders that the parties interpret differently. The Company briefly



replies to the Second Response only to clarify its intent and position and to respond to new
arguments.

I1. ARGUMENT

A. It Is Unreasonable for the Other Parties to Argue Delay in Adoption of the EBA
Bars Recovery of the Deferred NPC Account.

UIEC claims that the Company’s argument that delay in adoption of the energy balancing
account (“EBA”) justifies a finding that recovery of the Deferred NPC Account is not barred as a
matter of law is “in direct contradiction to the facts.” UIEC alleges that “RMP, and only RMP,
is responsible for the length of time taken to address the matter of approval of an [EBA]” and
that there was no implication in Commitment U 23 in Docket No. 05-035-54 that the EBA would
go into effect at the conclusion of any particular rate case. Second Response at 2-3.

The Company will not reiterate all of the argument from Docket No. 09-035-15 (“ECAM
Docket) on whether the Company’s application was sufficient, but again notes that an
essentially identical application (with only about thirteen pages of testimony from two witnesses)
was sufficient in Idaho to put an EBA in place promptly. And the Commission itself noted on
the record that it was essentially hearing the same evidence over and over again in the three
phases of the ECAM Docket. In addition, the Company believes it is obvious that the reason
Commitment U 23 required the Company to file a request for approval of an EBA three months
in advance of a rate case and required intervenors to file testimony on the EBA on the same
schedule established in the rate case was so that, if the Commission approved an EBA, it would
be implemented at the conclusion of the same rate case on the base net power costs (“NPC”)
found just and reasonable in the case. The Company understood that the inclusion of the

requirement in section 54-7-13.5(2)(b)(iii) contemplated that same process.



The point is that when it became apparent that the ECAM Docket was going to extend
well past the conclusion of Docket No. 09-035-23 (2009 General Rate Case”) with which it was
paired, the Company sought deferred accounting for incremental NPC following the date rates
set in that case were effective specifically to avoid any prejudice resulting from the fact that the
ECAM Docket was prolonged. In these circumstances, it is unreasonable for the opposing
parties to argue that the Deferred NPC Account cannot be recovered because the EBA will not be
implemented until the conclusion of Docket No. 10-035-124 (“2011 General Rate Case”).

B. The Company Did Not Ignore the Stipulation.

UIEC claims that the Company’s foregoing argument ignores the plain language of the
Stipulation and Joint Motion for Deferred Accounting Orders (“Stipulation”) in the ECAM
Docket and Docket No. 10-035-14. Second Response at 4. In the Reply, the Company noted
that parties had reserved the right to oppose recovery of either deferred account, but argued that
it was disingenuous and misleading for the opposing parties to enter into the Stipulation if they
intended to argue that recovery was barred because the EBA was not implemented at conclusion
of the 2009 General Rate Case. Reply at 8-9, n.11. They entered into the Stipulation two and
one-half months after the rates set in the 2009 General Rate Case went into effect, and, as the
Commission discussed in its Report and Order in Docket Nos. 06-035-163, 07-035-04 and 07-
035-14 (“Deferred Accounting Order”), deferred accounting should only be granted if there is a
likelihood of recovery of the amounts deferred. Deferred Accounting Order at 16-17.

C. The EBA Order Speaks for Itself

UIEC laboriously argues that the Corrected Report and Order (“EBA Order”) in the
ECAM Docket refers to the EBA and not the Deferred NPC Account in discussing “any deferred
net power cost balance prior to conclusion of the next general rate case” and that the next

general rate case refers to a case following the 2011 General Rate Case. Second Response at 4-6
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(emphasis in original). The apparent point of this argument is to attempt to rebut the Company’s
contention in the Reply that the claim of the opposing parties in their Responses that the Motion
was rejected by the EBA Order was incorrect. Reply at 13-14. The Company believes that
UIEC’s interpretation of the EBA Order and its argument regarding the impact of the EBA Order
on the Motion is likely not consistent with the Commission’s intent. If the Commission intended
to bar recovery of the Deferred NPC Account in the EBA Order, why did it specifically state that
it would deal with the issue separately from the order? Furthermore, the Company argued that
the suggestion in the Responses that the EBA Order contemplated recovery of the Deferred REC
Account, but not the Deferred NPC Account, in the 2011 General Rate Case was unsupported by
any language in the EBA Order. In any event, the EBA Order speaks for itself, and the
Commission knows what it intended.

D. Recovery of a Deferred Account Is Not Retroactive Ratemaking and Has Nothing to
Do With the Net Positive Benefit Standard.

UIEC continues to argue that recovery of a deferred account is only justified if it satisfies
one of the exceptions to the rule against retroactive ratemaking. Second Response at 6. It also
makes the new argument that recovery of the Deferred NPC Account must satisfy the net
positive benefit standard. Id. at 6-7.

The Company has already demonstrated in the Reply that the first argument is incorrect.
See Reply at 5-10. In summary, granting recovery of a deferred account is not retroactive
ratemaking precisely because the account has already been deferred for later ratemaking
treatment.

As to the new argument, the net positive benefit standard is a standard adopted by the
Commission for approval of mergers or similar transactions. See cases cited in Second Response

at 6-7. It has nothing to do with ratemaking. While the net positive benefit standard may relate



to a determination of the public interest in the context of approving a merger or acquisition of a
public utility, it is not the public interest standard applied in ratemaking or adoption of an EBA.
That public interest standard is whether rates set are just and reasonable and whether adoption of
an EBA will result in rates that are just and reasonable.

I11. CONCLUSION

For the foregoing reasons, the Commission should ignore the Second Response of UIEC
and grant the Motion.
DATED: July 7, 2011.
RESPECTFULLY SUBMITTED,

ROCKY MOUNTAIN POWER

Mark C. Moench
Yvonne R. Hogle
Rocky Mountain Power

Gregory B. Monson
Stoel Rives LLP

Attorneys for Rocky Mountain Power
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