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BEFORE THE PUBLIC SERVICE COMMISSION OF UTAH

In the Matter of the Application of Rocky Docket No. 10-035-124
Mountain Power for Authority To Increase its
Retail Electric Utility Service Rates in Utah

and for Approval of Its Proposed Electric ROCKY MOUNTAIN POWER’S
Service Schedules and Electric Service RESPONSE TO DPU’S MOTION TO
Regulations COMPEL

Rocky Mountain Power, a division of PacifiCorp (“Rocky Mountain Power” or
“Company”), hereby responds to the Division of Public Utilities’ Motion to Compel Responses
to DPU’s Data Requests 46.7 and 46.8 (the “Motion”). Rocky Mountain Power opposes the
Motion.

I. INTRODUCTION

In seeking to compel responses to its Data Requests, the Division of Public Utilities

(“DPU”) misconstrues the Company’s discovery obligations in this case. It is firmly established
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that a party’s obligation in responding to discovery requests is to produce information, not create
it. As the United States Supreme Court explained in Hickman v. Taylor, 329 U.S. 495, 507
(1947), in propounding discovery requests, “either party may compel the other to disgorge
whatever facts he has in his possession.” (Emphasis added.) Contrary to this well-settled and
most basic principle, the DPU seeks to compel the Company to undertake a costly analysis and
to create information that does not currently exist. The DPU’s Motion should be denied.

Not only do the DPU’s Data Requests exceed the permissible scope of discovery by
seeking information that is not within the Company’s possession, the discovery requests impose
an undue burden on the Company. The burden imposed by the Data Requests is great and will
require the Company’s employees to spend a week’s worth of time and effort to perform the
requested analysis. The results of that analysis, however, would be of little to no utility in this
rate case. The study parameters requested by the DPU are unrealistic and do not comport with
the Commission’s Approved Evaluation Methodology. Therefore, the results would not be
probative to the Commission’s determination as to the reasonableness of the Company’s rates.
Moreover, the DPU’s Data Requests were not served in a timely manner, and the DPU offers no
valid reason as to why it should be allowed to use the Company’s responses in its testimony.
Accordingly, the Commission should not compel the Company to respond to the DPU’s Data
Requests.

Il. FACTUAL BACKGROUND

1. In the Commission’s order in Docket No. 10-035-126, the Commission adopted
what is referred to as the “Approved Evaluation Methodology” for the economic evaluation of
Apex.

2. Shortly thereafter, the DPU served its data requests 38.4 and 38.5 on the

Company.



3. In response to those requests, the parties met and conferred and the Company
identified concerns with the design of the study requested in DPU data requests 38.4 and 38.5,
particularly with respect to the front office transaction (“FOT”) limits.

4, The Company agreed to provide an interim response by reporting the estimated
level of FOT increase that would be required in 2016 to ensure load obligations could be
satisfied. The Company did in fact provide this information to the DPU on June 2, 2011.

5. On June 8, 2011, the DPU served its Data Requests 46.7 and 46.8 on the
Company (hereafter, the “Data Requests”).

6. The Company objected to the Data Requests on the following grounds:

(1) the Data Requests would require a special study that has not been previously
performed and therefore is beyond the scope of proper discovery and unduly

burdensome;

(2) the study requested in the Data Requests is not realistic because it requires the

Company to make an assumption that exceeds firm transmission import limits and market

depth assumptions for those markets that can be used to satisfy load;

(3) the study requested in the Data Requests does not comply with the

Commission’s Approved Evaluation Methodology; and

(4) the Data Requests were untimely because any response from the Company
would not come due until after the DPU’s deadline to file its direct testimony.

7. In the rebuttal testimony submitted by Gregory N. Duvall, Mr. Duvall explained
why the Data Requests were flawed. He testified as follows:

The DPU requested that the Company provide a study in which Apex was
excluded from the resource portfolio, that also excluded the Currant Creek 2 resource
until after 2016, and that further would allow the System Optimizer model to select the
amount and timing of resources to be procured beyond 2016. These study parameters

would necessarily create a capacity shortfall in 2016 and would result in unserved load.
That is, the study was set up to compare one scenario with Apex to another scenario that
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not only excluded Apex, but also excluded any replacement resource to Apex, and
instead assumes all of that future energy will be filled by spot-market purchases, or front
office transactions (“FOTSs”).

* X *

It is unreasonable to design a study that artificially adds resources or market
access that do not exist (such as Apex’s non-existent transmission) or knowingly fails to
meet load (that is, does not allow Current Creek 11 or other resources to meet the resource
need). Recognizing that there would be a capacity shortfall in 2016, the DPU requested
that the study be completed by artificially relaxing FOT limits in 2016, and in the
alternative, by allowing capacity shortfalls to be met with high cost unmet energy and
unmet capacity.

The first alternative is not reasonable because it increases FOT limits beyond
what is possible, given the Company’s firm transmission rights to trading hubs, and
requires the model to assume market purchases at volumes in excess of the market depth
at a given trading hub. As such, the relaxed FOT assumption does not reflect what the
Company could or would reasonably do to meet its load obligations in 2016.

The second alternative that would allow capacity shortfalls to be met with unmet
energy and unmet capacity is equally non-representative of what would actually occur in
absence of Apex. When the Company anticipates a capacity shortfall, the Company
issues an RFP to fill that shortfall with the most cost effective resource, adjusted for risk,
that is in the public interest. The Company cannot plan to have unmet energy and unmet
capacity as a cost effective alternative that is in the public interest due, in part, to its
obligation to serve. Consequently, the unmet energy and unmet capacity assumption in
the DPU study does not reflect reasonable resource alternatives and inappropriately
assumes that Apex, and Apex alone, would offset unmet energy and unmet capacity costs
in 2016. That is, the DPU assumes Apex is the Company’s only alternative to meeting
future energy demand. That assumption is unreasonable and far from the truth.

(Redacted Rebuttal Testimony of Gregory N. Duvall, Docket No. 10-035-124 (Utah PSC June
30, 2011) (“Duvall Testimony”) at Il. 2576-2614.)

8. The Company estimates that it would take its employees a week to run the
analysis requested in the Data Requests.

9. In this rate case to date, the Company has responded to 3,113 other data requests,

including discrete subparts.



I11. ARGUMENT
A. THE DPU’S MOTION TO COMPEL SHOULD BE DENIED.

Rule 746-100-8(B) of the Utah Administrative Code states that discovery in proceedings
before this Commission “shall be made in accordance with Rules 26 through 37, Utah Rules of
Civil Procedure.” Rule 26 of the Utah Rules of Civil Procedure sets forth the appropriate
parameters for discovery. Rule 26 provides that “[p]arties may obtain discovery regarding any
matter, not privileged, which is relevant to the subject matter involved in the pending action.”
Utah R. Civ. P. 26(b)(1). See also Major v. Hills, 980 P.2d 683, 684 n. 2 (Utah 1999) (refusing
discovery of material which is irrelevant to determination of dispute). Rule 26 further provides
that discovery should be limited when it is “unduly burdensome or expensive.” Utah R. Civ. P.
26(b)(3)(C). Here, the DPU Data Requests should not be allowed because they are overbroad,
unduly burdensome and do not seek relevant information.*

1. The DPU Data Requests Exceed the Scope of Permissible Discovery.

In responding to discovery requests, the responding party’s obligation is straightforward
and well settled: the party responding to discovery has an obligation to provide any
nonprivileged responsive information that is within its possession. Hickman v. Taylor, 329 U.S.
495, 507 (1947); Trane Co. v. Klutznick, 87 F.R.D. 473, 476 (W.D. Wis. 1980); Utah R. Civ. P.
33. Equally well settled is the tenet that the rules of civil procedure do not create an obligation
for the responding party to create new information that does not already exist. Trane Co., 87

F.R.D. at 476; Hicks v. Arthur, 159 F.R.D. 468, 470 (E.D. Pa. 1995); Smallwood v. Collins,

1 Citing to Utah Code Ann. § 54-4a-1, the DPU argues that it has “independent statutory
authority” to require the Company to provide data and other information. Section 54-4a-1
simply authorizes the DPU to engage in discovery and to require entities subject to the
jurisdiction of the PSC to provide information relevant to the matters before the PSC. It does not
provide a basis for the DPU to require the Company to undertake costly analyses, as the DPU
seeks to do with its Data Requests.
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2010 U.S. Dist. LEXIS 58294, *7-8 (S.D. Ohio May 20, 2010); La Chemise Lacoste v. Alligator
Co., 60 F.R.D. 164, 171 (D. Del. 1973). Indeed, a party responding to discovery requests has no
obligation to create documents, reports, or information, or to produce documents, reports, or
information that are not within the responding party’s possession, custody, or control. Hicks,
159 F.R.D. at 470; Smallwood, 2010 U.S. Dist. LEXIS 58294 at *7-8; La Chemise Lacoste, 60
F.R.D.at 171.

Here, the information requested by the DPU does not exist and is not within the
Company’s possession, custody, or control. Therefore, under well-settled law, the Company is
under no obligation to create the requested information. Cf. Hicks, 159 F.R.D. at 470 (holding
that responding party was under no obligation to survey its employees in order to create
information needed to respond to interrogatories); Kolar v. Chamness Tech., Inc., 2009 U.S.
Dist. LEXIS 74688, *4-5 (D. Neb. Aug. 24, 2009) (holding that defendant was not obligated to
interview its employees “or otherwise perform research” to respond to an interrogatory that
sought information not readily available to the defendant).

In propounding the Data Requests, the DPU essentially seeks to have the Company’s
employees perform work for the DPU. This exceeds the permissible scope of discovery. See
Poulos v. Summit Hotel Props., LLC, 2010 U.S. Dist. LEXIS 67080, *5-6 (D.S.D. July 1, 2010)
(“A litigant may not compel his adversary to go to work for him.”); Ransom v. Gray, 2009 U.S.
Dist. LEXIS 118793, *8-9 (S.D. Cal. Dec. 21, 2009) (affirming objection to interrogatory that
purported to require defendant’s expert “do Plaintiff’s work”); L.H. v. Schwarzenegger, 2007
U.S. Dist. LEXIS 73752 (E.D. Cal. Sept. 21, 2007) (“Discovery does not mean that a party
should have to prepare the other party’s case.”); Halder v. Int’l Tel. & Tel. Co., 75 F.R.D. 657,
658 (E.D.N.Y. 1977) (denying motion to compel answers to interrogatories where “even though

the requested information is in defendant’s control, he should not be forced to engage in

-6-



extensive research and compilation, particularly when the purpose of the effort is to assist
plaintiff in the preparation of his case.”) (internal cites omitted). The DPU is free to use its
employees or retained experts to perform the analysis that it desires, using the raw data that the
Company has already provided. The DPU may not, however, force the Company’s employees to
prepare the DPU’s case for it. See Utah R. Civ. P. 26(b)(3)(A) (noting that discovery may be
limited where the information sought is obtainable from some other, less burdensome, source).

2. The DPU’s Data Requests Do Not Seek Relevant Information.

The DPU’s Motion should also be denied because the information sought is not relevant.
As the Company explained in its response to the DPU’s Data Requests, the requested analysis
contains unrealistic assumptions regarding transmission import limits and the markets that can be
used by the Company to satisfy load. As Greg Duvall testified,

It is unreasonable to design a study that artificially adds resources or market
access that do not exist (such as Apex’s non-existent transmission) or knowingly fails to
meet load (that is, does not allow Current Creek 11 or other resources to meet the resource
need). . .. The first alternative is not reasonable because it increases FOT limits beyond
what is possible, given the Company’s firm transmission rights to trading hubs, and
requires the model to assume market purchases at volumes in excess of the market depth
at a given trading hub. As such, the relaxed FOT assumption does not reflect what the
Company could or would reasonably do to meet its load obligations in 2016. The second
alternative that would allow capacity shortfalls to be met with unmet energy and unmet
capacity is equally non-representative of what would actually occur in absence of Apex. .
. Consequently, the unmet energy and unmet capacity assumption in the DPU study does
not reflect reasonable resource alternatives and inappropriately assumes that Apex, and
Apex alone, would offset unmet energy and unmet capacity costs in 2016.

(Duvall Test. 1l. 2589-2601.) Moreover, the DPU Data Requests do not comply with the
Commission’s Approved Evaluation Methodology and the Commission has already stated that it
will “give no weight” to the DPU’s requested analysis. (Report and Order, Docket No. 10-035-
126 (Utah PSC April 20, 2011 at 22. See also Duvall Test. Il. 2615-2617 (testifying that the

DUP’s requested analyses are not consistent with the Commission’s Approved Evaluation

Methodology).)



Tellingly, the DPU fails to identify any admissible evidence that the Company’s
responses to the Data Requests are likely to lead to. Although the DPU argues that the
Company’s responses will be relevant to “evaluating the Company’s decision-making process,”
(Mot. 6.) this is false. Because the study requested by the DPU does not and has never existed, it
sheds no light on the “Company’s decision-making process.” In short, the Company’s responses
will not lead to the discovery of admissible evidence.

The likely benefit of the Company’s responses is further diminished by the fact that the
Requests were not served in time for any response to be available for use in the DPU’s direct
testimony. The DPU’s direct testimony was due by May 26, 2011, but the Data Requests were
not served until May 9, 2011. The DPU attempts to pin the blame for this on the Company by
arguing that the Company’s failure to provide adequate responses to data requests 38.4 and 38.5
necessitated the later-served Data Requests 46.7 and 46.8. However, data requests 38.4 and 38.5
were served too late for their responses to be used in direct testimony. Furthermore, they were
flawed and the Company could not respond to them. The Company promptly met and conferred
with the DPU regarding this issue. The fact that the initial data requests were flawed does not
mean that the DPU should now get a second bite at the apple. Simply put, the DPU offers no
valid reason as to why it did not timely serve its Requests. Because the Data Requests do not
seek relevant information and are untimely, the DPU is not entitled to responses.

3. The Burden of Responding Outweighs Any Likely Benefit.

In light of the irrelevance of the DPU’s Data Requests, the Commission should not
impose the burden of responding to the Requests on the Company, as the burden greatly
outweighs any probative value that the Company’s responses could have. See Unishippers
Global Logistics, LLC v. DHL Express, 2009 U.S. Dist. LEXIS 94844 (D. Utah Oct. 12, 2009)

(noting that a court must limit discovery if it determines that the burden and expense of the
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proposed discovery outweighs its likely benefit) (citing Fed. R. Civ. P. 26). To be sure, the
burden imposed by the DPU’s Data Requests is great. The Company will be required to devote
nearly a week’s worth of its employees time to perform the requested analysis. Meanwhile, the
Company’s employees are already occupied preparing for this case, and the Company has
responded to 3,113 other discrete subparts to data requests. Because the DPU’s Data Requests
impose an undue burden on the Company, the Commission should not compel the Company to
respond.

IV. CONCLUSION

For the foregoing reasons, Rocky Mountain Power respectfully requests that the
Commission deny the DPU’s Motion except for the portion of the Motion seeking expedited
treatment.

DATED: July 20, 2011. Respectfully submitted,
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