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BACKGROUND AND PROCEDURAL HISTORY 

 On May 7, 2014, PacifiCorp, dba Rocky Mountain Power (“PacifiCorp”), filed 

Advice No. 14-04, proposing revisions to Electric Service Schedule No. 37 (“Schedule 37”), 

Avoided Cost Purchases From Qualifying Facilities (“PacifiCorp’s Request to Revise Schedule 

37”). PacifiCorp’s revisions requested five changes to the method for calculating Schedule 37 

rates: (1) include integration costs for wind and solar qualifying facilities (“QFs”); (2) reduce 

solar avoided capacity costs by the resource’s capacity contribution; (3) eliminate the option for 

a QF to be paid a separate rate for its capacity and energy; (4) exclude the capacity costs based 

on a simple cycle combustion turbine (“SCCT”) during the period in which PacifiCorp has 

sufficient resources to meet its energy requirements; and (5) remove the assumed future taxes on 

carbon dioxide (“CO2”) from the official forward price curve (“OFPC”) used in the avoided cost 

calculation. 

 After a technical conference, rounds of testimony, discovery, and a hearing, the 

Commission issued its report and order on October 21, 2014, approving Schedule 37 rates as 
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filed (“October Order”). On November 20, 2014, Utah Clean Energy (“UCE”), SunEdison, LLC 

(“SunEdison”) and Sustainable Power Group, LLC jointly filed a request with the Commission 

for agency review, reconsideration or rehearing of the October Order.  

 On December 5, 2014, PacifiCorp and the Division of Public Utilities 

(“Division”) filed responses. On December 10, 2014, the Commission issued an order granting 

review of the October Order. The Commission thereafter issued an order on review on December 

30, 2014 (“December Order”), modifying its decisions in the October Order regarding: (1) 

elimination of the capacity and energy payment option; and (2) removal of the SCCT capacity 

cost component during the period of resource sufficiency. On January 9, 2015, PacifiCorp filed a 

petition for reconsideration, review or rehearing of the December Order (“Petition for Review of 

December Order”), including a motion for stay of the December Order. 

 On January 16, 2015, the Commission issued a Notice of Intent to Alter Order on 

Review and Order Staying Portion of Order on Review (“Notice of Intent”). The Commission 

stated its “intent to alter the December Order by eliminating the option for a QF to be paid a 

separate rate for its capacity and energy,” issued a stay of that capacity and energy payment 

option, and invited parties to comment on the Notice of Intent no later than Monday, February 2, 

2015. 

 On January 26, 2015, the Division, the Office of Consumer Service (“Office”), 

and UCE and SunEdison jointly, filed responses to the Petition for Review of the December 

Order. 

 This Order addresses only the portion of the Petition for Review of the December 

Order that asks the Commission to modify the portion of the December Order relating to the 
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SCCT capacity cost component during the resource sufficiency period. The Commission takes 

no action with respect to the other issues in the Petition for Review of the December Order. 

Additionally, this order does not modify the Notice of Intent, including the stay of the capacity 

and energy payment option. Issues related to the elimination of the capacity and energy payment 

option will be addressed in final Commission action on the Notice of Intent. Therefore, the 

discussion below only addresses the positions of parties with respect to the SCCT capacity cost 

component during the resource sufficiency period (“SCCT cost”).  

POSITIONS OF PARTIES 

 PacifiCorp states that “[t]he value of capacity avoided in the constrained months 

during the sufficiency period is fully accounted for in the Company’s avoidance of front office 

transactions or wholesale market purchases that reflect premiums during constrained periods.”1 

PacifiCorp also disputes the Commission’s finding that the methods of identifying capacity cost 

avoidance during the resource sufficiency period are meaningfully different between Schedule 

37 and Schedule 38.2 

 The Division argues that continued inclusion of the SCCT cost violates Utah 

Code Ann. § 54-12-2(2).3 According to the Division, it is dispositive that PacifiCorp does not 

plan to build a resource like an SCCT and therefore the capacity payment during the sufficiency 

period is zero. The Division further argues that “[i]t is immaterial whether the [Schedule 37 and 

1 Petition for Review of the December Order at p. 11. 
2 Petition for Review of the December Order at pp. 11-13. 
3 That statute states in pertinent part that “the capacity component of avoided costs shall reflect the purchasing 
utility’s long-term deferral or cancellation of generating units which may result from the purchase of power from 
qualifying power producers.” 
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Schedule 38] methods are meaningfully different”4 and that the SCCT cost simply is not an 

avoided cost.  

 Like the Division, the Office opines that under Utah Code Ann. § 54-12-2(2), 

when PacifiCorp does not plan to build a generating unit, “the measure of avoided capacity tied 

to deferral or cancellation of specific type of generating unit is zero.”5 The Office argues that the 

Schedule 37 and Schedule 38 methods are not materially different because both “defer wholesale 

market purchases which contain a capacity value” and because both rely on the Integrated 

Resource Plan “to determine the timing of resource sufficiency.”6 The Office takes the position 

that continued inclusion of the SCCT cost inflates prices and violates the ratepayer indifference 

standard. 

 UCE and SunEdison argue that in its Petition for Review of December Order, 

PacifiCorp presents new information and evidence. They argue that a higher rate is not 

determinative of ratepayer indifference, and that ratepayer indifference also must be balanced 

against additional interests. 

DISCUSSION, FINDINGS AND CONCLUSIONS 

Interpretation of Utah Code Ann. § 54-12-2(2) 

  We must initially address the legal argument of the Division and Office that Utah 

Code Ann. § 54-12-2(2) prohibits continued inclusion of the SCCT cost. If we were to agree with 

that legal interpretation, it would be dispositive of the issue. For the reasons discussed below, 

4 Response of the Utah Division of Public Utilities in Support of Rocky Mountain Power’s Petition for 
Reconsideration, Review or Rehearing of the Commission’s December 30, 2014 Order on Review and Motion for 
Stay, at un-paginated p. 6. 
5 Utah Office of Consumer Services Reply to Rocky Mountain Power’s Petition for Reconsideration, Review or 
Rehearing of the Commission’s December 30, 2014 Order on Review and Motion for Stay, at un-paginated p. 3. 
6 Id. at un-paginated p. 4. 

                                                 

03/2015 00700



DOCKET NO. 14-035-55, 14-035-T04 
 

-5- 
 
however, we conclude that Utah Code Ann. § 54-12-2(2) does not prohibit continued inclusion 

of the SCCT cost.  

  As an initial matter, we note the interpretation of Utah Code Ann. § 54-12-2(2) 

proposed by the Division and Office is inconsistent with the positions those two parties7 have 

taken, not only since the Schedule 37 method was adopted in 1995, but also since the SCCT cost 

was incorporated into Schedule 37 in Docket No. 03-035-T10.8 In that docket, the Division did 

not object to PacifiCorp’s proposed proxy SCCT cost in Schedule 37 as a surrogate for avoidable 

summer capacity purchases when PacifiCorp is capacity deficient.9 The Committee of Consumer 

Services also did not object and recommended that the SCCT cost should be applied over six 

months instead of the three months proposed by PacifiCorp.10 Both the Division and the Office 

maintained similar positions in subsequent dockets.11 

 On its face, Utah Code Ann. § 54-12-2(2) mandates the inclusion in avoided costs 

of any  “long term deferral or cancellation of generating units which may result from the 

purchasing utility’s long term deferral or cancellation of generating units which may result from 

the purchase of power from qualifying power producers.” However, absent additional explicit 

7 For purposes of this Order we treat the previous “Committee of Consumer Services” as the same party as the 
current Office. 
8 We note that the relevant language in Utah Code Ann. § 54-12-2(2) has remained substantively unchanged since 
before that docket. A minor change to the statutory language in 2008 does not substantively affect the legal issue 
presented here. 
9 See Docket No. 03-035-T10, Division Memorandum dated April 6, 2004, docketed on April 13, 2004. See also 
Docket Nos. 94-2035-03 and 95-2035-03, in which proxy costs are used to value avoidable summer capacity 
purchases. 
10 See Docket No. 03-035-T10, Recommendations of the Committee of Consumer Services Regarding Schedule 37: 
Avoided Cost Purchases from Qualifying Facilities up to 1 MW, April 9, 2004. 
11 See, e.g., Docket Nos. 06-035-T06, 09-035-T14, 10-035-T07, 11-035-T06, 12-035-T10, and 13-035-T09 (in 
which PacifiCorp proposed an SCCT cost of which the Division recommended approval, and on which the Office 
did not comment, from which we infer that the Office did not object). We also note SCCT’s per se were not 
identified as deferrable resources in PacifiCorp’s relevant Integrated Resource Plans in any of these cases. 
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statutory language, a mandate to include one specific capacity cost component does not operate 

legally to exclude any other capacity cost component. Neither the Division nor the Office claim 

the existence of any such exclusionary language, and on our own review of the statute we find 

none. 

 Additionally, to read the statute the way the Division and Office propose would 

place Utah Code Ann. § 54-12-2(2) in contradiction of federal law. When determining avoided 

costs, federal law requires the Commission to consider many factors, to the extent practicable, 

including “[t]he relationship of the availability of energy or capacity from the [QF] . . . to the 

ability of the electric utility to avoid costs, including the deferral of capacity additions and the 

reduction of fossil fuel use.”12 The use of the word “including” in 18 C.F.R. 292.304(e), along 

with the lack of any specific exclusionary language in Utah Code Ann. § 54-12-2(2), leads us to 

conclude that Utah Code Ann. § 54-12-2(2) does not prohibit continued inclusion of the SCCT 

cost. We now turn to whether the continued inclusion of the SCCT cost remains good policy. 

Policy Considerations 

 Continued inclusion of the SCCT cost is a difficult issue based on the record in 

these dockets. We recognize that avoided front office transactions or wholesale power purchases 

reflect capacity avoided in the constrained months during the sufficiency period. However, no 

party has alleged that those avoided transactions reflect that capacity to any greater degree today 

than they did when we originally approved inclusion of the SCCT cost in Docket No. 03-035-

T10. For that reason and others, we find that current and future evaluation of whether continued 

inclusion of the SCCT cost still reflects avoided costs and ratepayer indifference is appropriate.  

12 18 C.F.R. 292.304(e) generally, and 18 C.F.R. 292.304(e)(3) specifically (emphasis added). 
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 We find that consistency between Schedule 37 and Schedule 38 is not a 

determinative factor on this issue and is not a sufficient reason to discontinue inclusion of the 

SCCT cost. We affirm the finding from our December Order that “the two methods are 

meaningfully different with respect to the identification of capacity cost avoidance during the 

resource sufficient period.”13 With respect to the contrary contentions of PacifiCorp and the 

Office, we agree that the policy objective of both methods remains the same, that both methods 

defer the same types of transactions, and that both rely on integrated resource planning. 

However, the two methods use meaningfully different methodologies to achieve those goals. 

 For example, the Schedule 38 method identifies the avoidable costs in the period 

of resource sufficiency that are coincident with the energy delivered by the QF. To the extent the 

QF delivers energy on-peak or even during super-peak hours, the capacity value contained in that 

purchase that can be avoided is included in the energy payment to the QF. In PacifiCorp’s 

Schedule 37 proposed method, without any value for the SCCT, the rates for on-peak and off-

peak energy are the same. Thus, the rates paid to a QF delivering all its energy on-peak will 

understate costs avoided and the rates paid to a QF delivering all its energy off-peak will 

overstate the costs avoided by the QF. In either case, the avoided cost rates are misstated and 

potentially violate the principle of ratepayer neutrality. 

 The other arguments to discontinue inclusion of the SCCT cost allege that 

continued inclusion of the SCCT cost compensates QFs twice for capacity during the resource 

sufficiency period. However, no party has laid out a record that would allow us to find that risk 

to be greater today than it has been for the 10 years Schedule 37 has included the SCCT cost. 

13 December Order at p. 14. 
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Considering that deficiency in the record, the deciding factor for this issue is the fact that in the 

proposal in front of us, with the SCCT cost removed, the peak and off-peak prices are identical 

during the period of resource sufficiency. As noted above, this produces results that are not 

credible. 

 In our October Order we recognized this anomaly in the proposed rates and opted 

to deal with it in a future proceeding. Reconsidering that decision in our December Order, we 

found that the implications of the issue were serious enough to order continued inclusion of the 

SCCT cost until we could consider an alternate method to better represent peak and off-peak 

pricing during the resource sufficiency period. We decline to modify that decision from our 

December Order. 

 We note that in its compliance tariff filing of January 23, 2015, PacifiCorp filed 

alternate “tariffs with updated Schedule 37 prices that exclude [an SCCT] in the sufficiency 

period, but are differentiated between peak and off-peak based on the relationship of Palo Verde 

On-[p]eak and Off-peak market prices to Palo Verde flat market prices, respectively.” While we 

are unable to consider that alternative proposal based on the record in these dockets, we look 

forward to evaluating that proposal in future proceedings. 

ORDER 

1. The portion of our December Order that continued the inclusion of the SCCT cost in 

Schedule 37 calculations remains in effect. 

2. We take no action at this time on the remaining issues raised in the Petition for 

Review of December Order, and the stay issued in the Notice of Intent remains in 

effect. 
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 DATED at Salt Lake City, Utah, this 29th day of January, 2015. 

       
/s / Ron Allen, Chairman 

       
       

/s / David R. Clark, Commissioner 
 
       

/s / Thad LeVar, Commissioner 
 
Attest: 
 
 
/s / Gary L. Widerburg 
Commission Secretary 
DW 263455 

 

 
Notice of Opportunity for Review 

                        This Order constitutes final agency action. Judicial review of the Commission’s 
final agency action may be obtained by filing a Petition for Review with the Utah Supreme Court 
within 30 days after final agency action.  
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CERTIFICATE OF SERVICE 
 

  I CERTIFY that on the 29th day of January, 2015, a true and correct copy of the 
foregoing was served upon the following as indicated below: 
 
By Electronic-Mail: 
 
Data Request Response Center (datarequest@pacificorp.com) 
PacifiCorp 
 
David L. Taylor (dave.taylor@pacificorp.com) 
Yvonne R. Hogle (yvonne.hogle@pacificorp.com) 
Mark C. Moench (mark.moench@pacificorp.com)  
Rocky Mountain Power 
 
Sophie Hayes (sophie@utahcleanenergy.org) 
Meghan Dutton (meghan@utahcleanenergy.org) 
Utah Clean Energy 
 
William J. Evans (bevans@parsonsbehle.com) 
Vicki M. Baldwin (vbaldwin@parsonsbehle.com) 
Attorneys for Kennecott Utah Copper LLC and Tesoro Refining & Marketing 
 
Gary A. Dodge (gdodge@hjdlaw.com) 
Hatch, James & Dodge 
 
Ros Rocco Vrba, MBA (rosvrba@energyofutah.onmicrosoft.com) 
Energy of Utah LLC 
 
Sophie Hayes (sophie@utahcleanenergy.org) 
Utah Clean Energy 
 
Lisa Thormoen Hickey (lisahickey@coloradolawyers.net) 
Alpern Myers Stuart LLC 
 
Robert Millsap (bobmillsap@renewable-energy-advisors.com) 
Renewable Energy Advisors 
 
Christine Mikell (christine@wasatchwind.com) 
Wasatch Wind 
 
Brian W. Burnett (brianburnett@cnmlaw.com) 
Callister Nebeker & McCullough 

03/2015 00706

mailto:datarequest@pacificorp.com
mailto:dave.taylor@pacificorp.com
mailto:yvonne.hogle@pacificorp.com
mailto:mark.moench@pacificorp.com
mailto:sophie@utahcleanenergy.org
mailto:meghan@utahcleanenergy.org
mailto:bevans@parsonsbehle.com
mailto:vbaldwin@parsonsbehle.com
mailto:gdodge@hjdlaw.com
mailto:rosvrba@energyofutah.onmicrosoft.com
mailto:sophie@utahcleanenergy.org
mailto:lisahickey@coloradolawyers.net
mailto:bobmillsap@renewable-energy-advisors.com
mailto:christine@wasatchwind.com
mailto:brianburnett@cnmlaw.com


DOCKET NO. 14-035-55, 14-035-T04 
 

-11- 
 
 
Michael D. Cutbirth (mcutbirth@champlinwind.com) 
Blue Mountain Power Partners, LLC 
 
Ellis-Hall Consultants, LLC (mail@ehc-usa.com) 
 
Maura Yates (myates@sunedison.com) 
Sun Edison, LLC 
 
Steven S. Michel (smichel@westernresource.org) 
Nancy Kelly (nkelly@westernresource.org) 
Charles R. Dubuc (rdubuc@westernresource.org) 
Cynthia Schut (cindy.schut@westernresource.org) 
Western Resource Advocates 
 
Mike Ostermiller (mike@nwaor.org) 
Chris Kyler (chris@kkoslawyers.com) 
Kyler, Kohler, Ostermiller & Sorenson 
 
Jerold G. Oldroyd (oldroydj@ballardspahr.com) 
Tesia N. Stanley (stanleyt@ballardspahr.com) 
Daniel R. Simon (simond@ballardspahr.com)  
Ballard Spahr LLP 
 
F. Robert Reeder (frreeder@parsonsbehle.com) 
William J. Evans (bevans@parsonsbehle.com) 
Vicki M. Baldwin (vbaldwin@parsonsbehle.com) 
Parsons Behle & Latimer 
 
Chris Shears (cshears@everpower.com) 
EverPower Wind Holding Company 
 
Peter J. Richardson (peter@richardsonandoleary.com) 
Richardson & O’Leary, PLLC 
 
Jeffrey Barrett (jhbarrett@utah.gov)  
Utah Office of Energy Development 
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By Hand-Delivery: 
 
Division of Public Utilities 
160 East 300 South, 4th Floor 
Salt Lake City, UT 84111 
 
Office of Consumer Services 
160 East 300 South, 2nd Floor 
Salt Lake City, UT 84111           
 
 
        ______________________________ 
        Administrative Assistant 
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