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Pursuant to the Public Service Commission of Utdtiis “Commission”) April 2, 1999
Order issued in this docket (the “Order”), Nucoeest a Division of Nucor Corporation (“Nucor”)
hereby submits this responsé\aplicants’ Issues Memoranduyfited on April 12, 1999. In support

of this Response, Nucor states as follows:

l. General Concerns

The lists of issues submitted by parties to thiscpeding for consideration by the
Commission are, by their very nature, general amdspecific. The issues in this proceeding are
only just now being developed, and will be furtf@emmed and refined as we move towards the
hearing. At this stage in the process, issues legiresent little more than areas in which various
participants have concern, and items they belibeg may want to address at hearing. This is

particularly true with issues as general as “cottipat - a very general concern, some portion of



which falls within the purview of federal regulag@gencies, some of which falls within the purview
of state regulatory agencies. As the parties mawveard, the issues each party will pursue natyrall
shrinks. In this context, Nucor urges the Commisgp take an expansive view as it considers
appropriate potential issues for this proceeding.

Moreover, Nucor is concerned that Applicants’ sigigais as to a number of “issueg’d,
industry restructuring, divestiture) represent #rrapt to limit potential conditions that may be
applied by the Commission to remedy problems cabgete acquisition. For example, there are
numerous concepts contained within the rubric wdltistry restructuring,” such as unbundling of
tariffs, functional unbundling, corporate/affiliagorganization, transmission system reorganization
and transmission access, that may be suggestpgrapseate conditions on the merger. Nucor asks
the Commission to decline to take potential remgedféthe table at this stage in the process. rClea
development of the issues is lacking at this tiamel the identification of appropriate remedies as
to any problems identified lags further behind. WHucor did not submit an issues list in this
proceeding , Nucor intends to participate, andiscerned with any attempt by the Applicants to

unnecessarily limit the issues to be heard, or¢heedies/conditions that may be imposed.

. Special Contract | ssues

The Commission ordered the Applicants to provideeanorandum “in which the Applicants
shall identify all issues, which have previouslyebeadentified in any of the parties’ Issue list
submissions, that the Applicants contend are wegleto the considerations which the Commission
must make in determining whether to grant or déeyApplicants’ Joint Application,” as well as
identify issues as to which the Applicants contdrat “other parties, rather than the Applicants,

have the burden of proof.” Order at pp. 1-2. Applicants’, in their Issues Memorandum, argue



that, “the parties have raised, in relatively caydashion, some issues which require speculation
regarding future events, including potential changéhe existing statutory framework. Applicants’
submit that the parties who raised those issuagdiave the burden to show that the transaction
has either a beneficial or harmful impact on thiesaes.” Applicants’ Issues Memoranduiat p.

8. This response to the issues lists is likewmigsary in nature, oversimplifies issues to suitrthe
purposes, and, in characterizing certain issuggeilative, attempts to use the very nature oéss

in a forward-looking proceeding as the basis fal@ing issues.

Of particular concern to Nucor is Applicants’ destjon of special contract issues as
“speculative,” and therefore subject to a shithi@burden of proof. In th&8tatement of Additional
Issuesthe Large Customer Group and the Utah Indudinargy Consumers listed as issues for the
proceeding, among others, “the impacts of the nmengespecial contract customers,” and the
“merger conditions . . . necessary or appropr@afgotect special contract customers, as welllas al
Utah ratepayers, from potential risks or adversesequences of the merger.”LGC and UIEC
Statement of Additional Issyed p. 2. Similarly, the DPU questioned whethestSsh Power will
assume PacifiCorp’s existing obligations, includsmecial contracts, and if so for how long.
Division of Public Utilities Statement of Issy@s$ Y4.e. The Committee of Consumer Services
likewise identifies “ScottishPower’s corporate pglon special contracts” as an iss@mmittee
of Consumer Services Statement of Issaep. 4. In a similar vein, the Committee idkes the
following issue to be considered:

Cost-benefit analysis detailing the impact of therger on Utah. Such analysis

should include: economic development; low incomagpams; environmental
stewardship; energy conservation initiatives; comityypresence; etc.



Committee of Consumer Services Statement of |ssyesA. As economic development is
one of the reasons for entering into and perpetgaipecial contracts, the impact of the merger on

economic development necessarily implicates speoratracts.

The Applicants dismiss the relevance of issuesa@lt special contract customers by (1)
noting the Applicants’ statement that it “will hanall existing contractual obligations” and (2)
noting the existence of the task force considesimerial contracts, which process, the Applicants
assert, “will determine the offer, renewal, avaiigpand terms for future special contracts in kita
Applicants’ Issues Memorandyat p. 9. As a result of these conclusions, dsasehe speculative
nature of the concern, the Applicants concludedbab special contracts the burden of proof should
shift to other parties to show that special congrace harmed by the acquisitiolal. It is unclear
to Nucor what “burden of proof’ the Applicants lesle they are proposing to shift, but Nucor does
not know of any reason why special contract custemsigould be singled out for disparate treatment.
The Applicants seem to suggest that the burderhem tis to show that the acquisition would
provide net positive benefits to customers, extegtthey do not need to consider the impact on
special contract customers in making their casgoNsuggests that the Applicants’ view is unfairly
limiting. The Applicants have done nothing to dersibate why special contract customers, as a

class, should be singled out for treatment diffefeam other classes of ratepayers.

Examined in isolation, the impact of the acquisitom any class of PacifiCorp customers is
speculative. But it is the impact on customerd thaof importance to the Commission in
determining whether the proposed transaction pesvia net positive benefit. Special contract
customers should be viewed no differently from tdwéffed ratepayers in terms of the potential

impacts of the proposed transaction, and shoulddmsidered along with all of PacifiCorp’s



ratepayers in evaluating the net positive benefithe acquisition on customers. To this end, the

Commission, in language set forth in the Applicampfeading, stated:

However, Applicants do carry the burden in all areabject to our jurisdiction to
show that on balance the merger will be benefiarad those areas will be our
primary focus in this case.

Commission Report and Order, Docket No. 87-035+B@ Jtah Power/PacifiCorpmerger).

Nothing in the Applicants’ Memorandum details whg turden of proof should shift with
respect to the impact of the acquisition on sp@datract customers. The impact of the acquisition
on special contracts (including the economic dgualent aspects of those types of contracts) is as
relevant to the net positive benefits analysifiashpact on any class, and it would be inapprogria
at this stage of the process to shift the burdeprodf away from the Applicants as to how the
acquisition impacts any ratepayer class.

WHEREFORE, for the reasons set forth above, Nuemuests that the Commission take an
expansive view of the issues to be consideredisnpifoceeding and the remedies and conditions
available, and that specifically the Commissiodlide to single out special contract customers and
shift the Applicants’ burden of proof with respdot special contract issues as requested by

Applicants.
DATED this 29" day of April, 1999.
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