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l. | NTRODUCTION AND BACKGROUND
In December 1998, PacifiCorp and ScottishPower gloGectively the “Applicants”) filed

an application with this Commission seeking an paggroving the issuance of common stock by
PacifiCorp. This stock issuance was designedtibitie a transaction making PacifiCorp a wholly-
owned subsidiary of a U.S. holding company, andsterscompany of ScottishPower. The
agreement between the Applicants is contained iarended and Restated Agreement and Plan
of Merger,” dated as of December 6, 1998, and aeetlag of January 29, 1999 and February 9,
1999. (This transaction will be referred to herasrthe “merger.”) The Applicants and numerous
intervenors filed testimony in this proceeding. chufiled the direct and rebuttal testimony of Dr.
Dennis W. Goins in support of its positions. ThgphAcants, the Utah Division of Public Utilities
(the “Division” or the “DPU”), and the Committee Gonsumer Services (the “Committee” or the
“CCS”) agreed upon and filed a Stipulation (Exp8ltation-1) prior to the commencement of the
hearing in this docket, which began on August 3919

Taken as a whole, the testimony, the evidencedated at hearing, and the responses to
cross-examination lead to the inescapable conciubkat the proposed merger, even as modified by
the terms of the Stipulation and additional promisede by the Applicants during the hearing,
provides scant quantifiable benefits for ratepayers
2 — benefits that in sum are insufficient to outvireie very significant uncertainties and risks the
merger imposes on ratepayers. This is particutanky for PacifiCorp’s current special contract
customers, who see largely speculative benefitbgat real merger-related risks.

Additional conditions are required to ensure thatherger protects not only special contract
customers, but all Utah ratepayers. Nucor urge€tirmmission to impose sufficient conditions to
guarantee that the merger is in the public intesasdl Nucor suggests that, in addition to those
protections already promised in the Stipulation dadng the hearing, merger approval should be
conditioned on the acceptance by Applicants ofdhewing additional conditions:

(2) Rates of all Utah tariff customers should bepeapand all provisions of the
Stipulation should be adopted as conditions of ereagproval;

2 SeeTr. 17 at 12-14 (Al).



(2) Current Utah special contract customers shoaigehthe option of having
their contracts extended through the transitiomopleon current terms and
conditions, subject to Commission approval;

3) The Applicants should be required to acknowletthge if the Commission
determines that tax savings result from the metlgen those tax savings will
go to benefit customers, through rate reductiohether tax savings are
created and the amount of any savings should betef future proceeding;
and

(4) The Applicants should be required to waive ang all future claims to
stranded costs relating to existing generationti@msmission-related assets,
as well as claims relating to the merger premiugi@merger transaction
costs, in any proceeding.

Without conditions sufficient to ameliorate the artainties and risks remaining after the adoption
of the Stipulation, as well as ensure that no siggbup of customers is singled out for disparate
treatment, the proposed merger will not be in thiglip interest.

. T HIS MERGER, AS PROPOSED AND ASM ODIFIED BY THE STIPULATION ,

DOESNOT SATISFY THE STANDARD FOR APPROVAL
To satisfy the “public interest” standard, the negngnust produce quantifiable net benefits

that are shown to result from the merger. As culyeonstructed and conditioned, however, this
merger produces much uncertainty, little benefid @etains, despite the Stipulation, significasksi
for customers, and particularly for special cort@astomers.
A. The Applicants Must Demonstrate Net Positive BétseThat Result From the
Utah C'\élgégseerctions 54-4-28 to 31 require that pulillities seeking to combine, merge,
consolidate, acquire voting securities of anothgityy acquire the property of another utility, or
issue securities, obtain the consent and apprdwvhaédublic Utilities Commission, which is only
to be granted upon a showing that the proposeddcdion is in the “public interest.” TdH CODE
88 54-4-28 to 31. The Commission has adopted aitipe benefits” standard for determining

whether a merger is in the public intereBe Utah Power and Light Company, 90 PUR 4 555
(Utah P.S.C. 1987) UP&L 1").

As the Commission has formulated this standardegeger is in the public interest if “the
expected benefits of the merger to the Utah jurtgeh outweigh the costs and potential detriments
associated with it."Re Utah Power and Light Company, 97 PUR # 79, 125 (Utah P.S.C. 1988)

(“UP&L 11"). Merely showing the absence of negative imp&cis the merger is inadequate under



this standardUP&L |, 90 PUR 4 at 555. The positive benefits standard placebtingen on the
applicants to show that the merger will result enéfits that could not be achieved without the
merger.ld. Finally, inUP&L Il, the Commission made it clear that the burden ihempplicants

to quantify the savings resulting from the mergerP&L 11, 97 PUR # at 101.

With the exception of the four-year, $12 millionrpear merger credit provided in the
Stipulation (which eliminates the guarantee of @ #illion reduction in annual corporate cdjts
the Applicants have not quantified annual costrega/created as a result of the mefge, has any
plan been put forward to show how savings will bei@ved — only broad generalities support the

claim of $10 million in cost reductions.

B. The Merger Creates Significant Risks that Weredegnized by All Parties
Virtually every witness that examined the proposeerger (other than those from the
Applicants) identified significant potential risks customers. Division, Committee, Nucor, Utah
Industrial Energy Consumers (“UIEC”), Large Custoi@eoup (“LCG”), Utah League of Cities and
Towns, and Deseret Generation and Transmissiornp@aatve, Inc. witnesses all identified specific
risks, concerns, and/or detriments related to tbpgsed transaction. For example, the Division of
Public Utilities acknowledged that large risks amndat uncertainty will come with the proposed
merger:
“This proposed merger . . . is expected to briny genall assured benefits and large
uncertainties and risk.”

“[T]he foremost concerns are that service qualitgt eeliability may get worse and
rates may go up as a result of the proposed métger.

Committee witness Gimble concluded that “the Aqgolits shoulder a heavy burden to demonstratehbat t
positive net benefits are bodtgnificant andsustainable over time.” Direct Testimony of Daniel E. Gimble,
Ex. CCS-1 (“Gimble Direct”), p. 7 at 22-23 (emplsaisi original).

4 Tr. 982 at 8-10 (MacRitchie).

5 See Supplemental Testimony of Alan V. Richardson, §R-1S (“Richardson Supplemental”), p. 3 at 4-7.
6 See Direct Testimony of Maurice Brubaker, Ex. UIEC*Biubaker Direct”), p. 10 at 20-22.

! Direct Testimony of Lowell B. Alt, Jr., Ex. DPU-1A]t Direct”), p. 9 at 14-16seealso Tr. 17 at 10-14 (Alt).
8 See Alt Direct, p. 5 at 5-12see also Direct Testimony of Dr. Dennis W. Goins, Ex. Nudo(“Goins

Direct”), p. 10 at 6-10.



“[T]he degree of unsubstantiated claims is enougtstagger all but the most
sanguine supportef.”
The Committee shared these concerns:

In my opinion, a ScottishPower acquisition woulthgrfinancial costs, risks and

uncertainties to PacifiCorp and its customers #rat not offset by a possible
improvement in PacifiCorp’s operating efficiency.

10

Large Customer Group witness Anderson identifiediiact testimony some of the risks posed by

the merger:
Efforts to recover acquisition premiums, transitowsts and transaction costs, to
shore up uncertain U.K. returns and to fund sigaiit shareholder dividends will
create tremendous pressure to slash personneltemancte and operating budgets
and other costs, resulting in significant risksrefluced quality of service and

reliability degradations over time, with the poiahtfor staggering economic
damages to PacifiCorp customers.

11
The testimony, as well as evidence adduced atrigga@rves to elaborate on the concerns identified
at the outset of the case.

1. The Merger Will Create Upward Pressure on Rates
Notwithstanding the promises made in the Stipuhgtibe large acquisition premium paid

by ScottishPower, the speculative nature of thegerés cost savings, the cost of investment to
improve service, and the potential transition casid/or transaction costs all could exert pressure
on ScottishPower to seek base rate increases ifidap’s regulatory jurisdiction&. In order to
justify the purchase pricé, dividend policy, and promised expenditures, it egpp that
ScottishPower will seek to push PacifiCorp’s earregdrn up to the regulatory ceiling, primarily
by capturing merger-related cost savings for sladeins!* Committee witness Talbot recognized

this risk:

No doubt, ScottishPower will attempt to improve iR€orp’s operating efficiency,

o Direct Testimony of Dr. William A. Powell, Ex. DRY (“W. Powell Direct”), p. 2 at 6.
10 Direct Testimony of Neil H. Talbot, Ex. CCS-4 (‘fbat Direct”), p. 4 at 28-30.
1 Direct Testimony of Richard M. Anderson, Ex. LCG*Anderson Direct”), p. 63 at 30-34.

12 See Goins Direct, p. 10 at 19-21.
1 The acquisition premium “puts extra pressure oott&hPower to make a success of the
acquisition.” Talbot Direct, p. 25 at 4-&ee also Brubaker Direct, p. 24 at 13 to p. 26 at 2.

14 Goins Direct, p. 10 at 21-28%ealso Brubaker Direct, p. 21 at 3-21; Anderson Direc3®
at 32-35.



but it has refused to provide customers or regrgatath any rate guarantees.
PacifiCorp itself has already embarked on a progrbefficiency improvements and
it is not clear that ScottishPower will significgnimprove the efficiency outlook.
By refusing to provide any rate guarantees, Sé¢dtsver appears to be attempting
to retain prospective cost savings in order to tagnts high dividend growth. The
operation of “regulatory lag” can allow a utilitg tlelay the re-setting of rates to
reflect efficiency gains for a period of approxielgtthree years.

15
If these speculative cost savings do not matedafcottishPower will face significant pressure to
seek base rate increases from PacifiCorp’s cus®mearder to fulfill shareholder expectations.
Given the inherent difficulty, particularly seveyaars into the future, of identifying and protagti
ratepayers against “merger-related” costs, ittv@lhearly impossible to protect against rate irsgea
driven by a desire to indirectly recover mergeated costs.

2. The Merger Will Create Pressure to Cut Costs Belo Levels
Necessary to Operate Safely and Reliably

The combined company will be under significant pues to cut costs in order to enhance
shareholder valu€. Applicants’ proposal creates the real threat tlegessary capital investment
and equipment maintenance expenditures will beifga to meet the combined company’s
dividend objectivé? A stated goal of ScottishPower’s is to reduce-parduction costs from $350
per customer to $210 per custortierAchieving this goal requires savings approact$2§0
million.** Intervenors in this case have expressed conbatntlie merger will adversely affect
service quality and reliability. While the Stipulation certainly takes some stepgards mitigating
service quality risk, the admitted difficulty inadtifying merger-related costs in the “out-years,”

coupled with the considerable dollars at stakegterancertainty (and therefore risk) as to thatgbil

1 Talbot Direct, p. 4 at 31 to p. 5 at 9. ScottisWPr's history is to attempt to retain cost
savings for investors:

In the case of ScottishPower, it appears ithiiie company did indeed achieve
greater efficiency gains than its peers, the gamr® reflected in higher profits for
investors, not lower rates for customers, durirgggast five or ten years.
Talbot Direct, p. 12 at 31 to p. 13 at 3 (emphasizriginal).

16 See Tr. 1227 at 2-24 (Anderson).

1 Anderson Direct, p. 40 at 5-7.

18 Tr. 923 at 13 to 924 at 6 (MacRitchie).

19 Tr. 925 at 18-23 (MacRitchiejee also Tr. 1152 at 12-15 (Anderson).

20 See Tr. 16 at 19-21 (Alt)see also Goins Direct, p. 10 at 6-10.
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and willingness of ScottishPower to maintain saéetg reliability in the long run.

3. The Merger May Create Pressure to Sell Major Asgs
Pressure on ScottishPower to increase earningeeasilfof the large acquisition premium
and uncertain cost savings could also force So&tbsver to sell major generation and/or
transmission assets. In response to Commissioner White’'s inquiry abthé possibility of
ScottishPower selling off generation, Mr. Alt téisdl that we will “have to take them at face value”
that it is not in their stratedy. Even with a provision in the Stipulation that jpowts to provide
protection (paragraph 9), upon further questionMg, Alt suggested that the Commission could
probably address this issue in the futdtdt is precisely this type of uncertainty that sltbgive the
Commission pause, and that creates continuingagskciated with this merger.
4, The Merger Will Once Again Make PacifiCorp a Divesified
International Company — This Strategy Already Failel
The Applicants’ merger proposal contravenes PagifiG recent move to refocus on its core
electricity business in the western United StaBenttishPower is in an aggressive acquisition@has

that will likely continue after this merger.

2 Many of PacifiCorp’s recent financial disappoirims resulted from an aggressive expansion
strategy very similar to that now being pursue&bgttishPowet: This global expansion will dilute
many resources and certainly occupy the time dedtain of management. Poor investment results
under this aggressive strategy could impair S¢disver’'s ability to raise equity capital, thereby
making it more difficult for PacifiCorp to raisemtal as welk®
C. The Benefits Attributed to the Merger Are Sligt8peculative and Not Caused
by the Merger

In spite of a merger standard that focuses onwnetjshowing of net quantifiable benefits,

21 See Goins Direct, p. 18 at 12-15.

22 See Tr. 1228 at 19 (Alt).

23 See Tr. 1228 at 4-15 (Alt).

24 See Brubaker Direct, p. 22 at 11-15.

25 See Brubaker Direct, p. 22 at 21 to p. 23 as2 also Anderson Direct, p. 48 at 15 to 49 at 2.

26 See Brubaker Direct, p. 22 at 17-20.



the only quantifiable benefits the Applicants, Bien, and Committee would attach to this merger
(the merger credit) are minimal in light of the lecaf the merger and its concomitant risks. The
other claimed benefits are entirely speculativelargliantifiable, and in many cases not even clearly
attributable to the merger. Committee witness Biewecognized the nature of the Applicants’
claims:
As for any additional cost savings [beyond the #illion], ScottishPower makes
positive but unsubstantiated and noncommittal daitmrecommend that the Utah
Public Service Commission (Commission) take a skalptiew toward cost savings
that are not backed up by enforceable guarantekespatific mechanisms. ... lalso

recommend that the Commission not approve the meoge the basis of
ScottishPower’'s unsubstantiated and noncommithéina.

27

1. Quantified Benefits to Ratepayers Are Slight (Esgcially When
Compared to Benefits Received by Shareholders andahagement)

Numerous witnesses in this proceeding noted tipadity between the merger benefits being
received by shareholders and senior PacifiCorp gemant, and those being provided to
customerg® Committee witness Gimble described this disparity

A stark asymmetry presently exists between whatttSb&ower is offering
PacifiCorp’s shareholders (a premium in excess7&0$million) and executive
management (prospective “golden handshakes” tgt&lfrmillion for PacifiCorp’s

top executives), and what ScottishPower is offefragifiCorp’s ratepayers ($10
million in corporate overhead and “soft promisastther areas).

29
The Applicants’ promise of a $48 million mergerdit¢a net present value of approximately

$37.5 millior) to be shared amongst all its tariff ratepayees afour year peridtis inadequate,

and the credit is relatively smé&ll. To put this promise in perspective, it is notathlat: (1)

PacifiCorp and ScottishPower paid $61 million iwviadry fees, excluding lawyers feésnd (2)

z Direct Testimony of Bruce E. Biewald, Ex. CCS-Bigwald Direct”), p. 5 at 6-14.
2 See, eq., Tr. 17 at 19 (Alt); Tr. 27 at 6 (Gimble); Tr.43 at 17 (Anderson).

2 Gimble Direct, p. 30 at 16-20 (footnote omitted).

30 Tr. 1146 at 3-15 (Anderson).

31 See Tr. 700 at 13-23 (O’'Brien).

82 See Tr. 1194 at 14-25 (Anderson) (the rate credihgufficient to “get us over the bar.”)

33 Tr. 699 at 12-13 (O’'Brien).



the premium shareholders would receive, if theespace were the same as on the date the merger

was announced, would be $1.8-1.9 billibn Given these facts, the $48 million merger crelit

relatively insignificant® As Nucor witness Goins put it, “two of [my] marmaportant concerns . .

. are not addressed by the stipulation, . . . aneis the sharing of merger related savings on an

equitable basis. And in particular, between theous stakeholders® Committee witness Gimble

concluded that, “[W]hile shareholder benefits argé ($750 million-plus), immediate and known,

ratepayer benefits appear to be small ($10 millidistant and unverifiablé”™ The only real cost

benefit created by the Stipulation is that the $arabunt of benefits are fixed and provided sooner.

2. Certain Claimed Benefits Represent Nothing But Sgrulation on the
Part of the Applicants

The performance standard enhancements and cusjoar@ntees serve as a linchpin to the

benefits ScottishPower claims to bring to Pacifificor However, on closer inspection,

ScottishPower’s claims as to the “benefits” prodidgy improved performance standards and

customer guarantees turn out to be the most glakample of the speculative nature of the claimed

merger-related benefits:

Q: Do ScottishPower’s proposed performance stasdand customer guarantees
represent a powerful argument for approving thegeréy

A: No. As described in my testimony below, Scdtlswer’s proposals appear to
be well-intentioned, and should move PacifiCorp appropriate directions.
However, there is no clear connection between impgpPacifiCorp performance
and the merger. In fact,

. PacifiCorp’s performance in most areas is not paldrly problematic.

. PacifiCorp should be able to obtain the skills isseey to improve
performance in many ways, with or without the ai&oottishPower.

. The proposed improvements are generally vague amarm

. Some of the improvement targets cannot be set mgfafly until PacifiCorp

has improved its data-collection system and detexthihe baseline from
which improvements will be made.

. ScottishPower has not clearly defined portiongoproposal.

. ScottishPower does not appear to have thoughtghrihe cost-effectiveness

34
35

36
37

Tr. 138 at 11-13 (Larson); Tr. 892 at 24 to 893 @wlorris); Tr. 695 at 3-19 (O’Brien).

Dr. Anderson testified that he does not think tedit, taken with all the other facts relatinghie merger, is
sufficient to render the merger in the public ietdr (Tr. 1147 at 13-15.)

Tr. 1018 at 18 to 1019 at 2 (Goins).

Gimble Direct, p. 16 at 16-18.



of alternative levels of reliability at PacifiCorgnd may have made
uneconomic investments for reliability in its UKrgee territories.

In summary, ScottishPower’s service proposals,aexguperficially attractive, are not
well thought through. ScottishPower has promisgorovements without knowing

the baseline performance level from which the improent will be measured, and
without being clear about what it is promising.

38
ScottishPower has provided information concernivegvalue of reliability measured by customers’
outage costs, and also claims that its proposeudbnletsystem improvements measured by SAIDI
(system average interruption duration index) andiMAnomentary average interruption frequency

index) create about $60 million in annual bendbitsatepayers.

* The proposed improvements are minimal, howewer aae approximately the same as the normal
levels of annual SAIDI, SAIFI, and MAIFI varianée. Moreover, ScottishPower has neither
guantified the cost of meeting the incrementalat®lity improvements, nor demonstrated that
customer benefits outweigh the cést. The $60 million in annual value stemming from
improvements in network performance standards asuhstantiated and illusory. By the
Applicants’ own admission, the $60 million estimasebased on a survey performed by the
Bonneville Power Administration and the ElectrioN®o Research Institute in 1990. This survey
was performed for a different utility serving difémt customers in different conditions and was

performed almost a decade ago. Committee witnassnitk describes the problem:

% Direct Testimony of Paul Chernick, Ex. CCS-3 (“@fiek Direct”), p. 4 at 19 to p. 5 at 21.
39 See Goins Direct, p. 8 at 11-14. Committee witnesgi@ltk noted that a portion of the benefits clairferd

SAIDI are actually attributable to SAIFI (systemeaage interruption frequency index). Chernick Biy@.
33 at16top. 34 at 12.

40 See Chernick Direct, p. 23 at 8 to p. 24 at 2.
41 See Goins Direct, p. 9 at 1-3.
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ScottishPower’'s use of data from the Bonneville Bow990 survey (cited
extensively by Richardson at AVR-2) makes an inh#yeuncertain exercise
particularly unreliable.

42
Division witness Alt testified that the Division itth’t really count on [the $60 million benefit]

because, to me, we saw a probability that it cgolthe other way.”

* As Dr. Richard Anderson testified “[n]o weightosltd be given to this weak attempt to quantify

claimed benefits*

Likewise, the possibility of additional rate redocis are purely speculative, as PacifiCorp’s
witness O’Brien expressly admitted under cross-exation. (“I think they are speculative, yes).”
Applicants vacillate between steadfastly supportiregr potential cost savings when arguing the
benefits of the merger and exhorting the complesitnherent in cost cutting strategies when asked
to commit to reduction$.Other statements by Mr. O’Brien implicitly acknow{ge the speculative
nature of price reduction “benefits”:

[ScottishPower] can assist us in realizing our cedtiction programs. They have
a proven track record of using a different sebofd, tools that PacifiCorp doesn’t
have or has not employed. Whenk that thatshould lead to prices that are lower
than they otherwise would have béén.

Vague claims as to the potential for cost redustiand lower prices cannot be included in any

reasonable summary of merger benefits.

3. Numerous Claimed Benefits Are Not Caused by the &tger

Applicants failed to show that many of the clainhefits that allegedly arise from the

42 Chernick Direct, p. 34 at 13-15.

3 Tr. 472 at 16-18 (Alt).

a4 Anderson Direct, p. 13 at 36-3%e also Goins Direct, p. 8 at 21 to p. 9 at 3; Brubakenebi, p. 14 at 5-14.
Moreover, Dr. Anderson notes that customers witlddy be expected to pay for all of the systeratwlity
enhancements. ScottishPower can hardly claim méegefits stemming from system improvements funded
by the customers. Anderson Direct, pp. 13-14

45 Tr. 764 at 24-25 (O’Brien).

46 See Brubaker Direct, p. 19 at 3 to p. 20 at 30.

47 Tr. 666 at 7-12 (O’Brien) (emphasis added).
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merger, are in factane quanon of the merger. On the contrary, the evidence shbatdacifiCorp
could have obtained or was in the process of oioigibenefits that are allegedly merger-related.
With regard to the performance standard enhancemssteral withesses noted the lack of nexus
between the claimed benefits and the merger:

Furthermore, there is no demonstration that thysekeof improvement could not be
accomplished through a more concentrated effdPdnyfiCorp, without the merger.
Even setting aside the other concerns, which Bustessed, there is no showing that
these benefits could not be achieved absent thpeal merger. Thus, they are not
entitled to consideration as merger benefits.

48

Committee witness Chernick came to the same conclus

My most important recommendation with regard toegpelication in this proceeding
is that nothing that ScottishPower has offered wébpect to the performance
standards and customer guarantees demonstratesgaificant benefit from the
merger.

49

As to cost savings, PacifiCorp witness Richard Br@n testified that the management of
PacifiCorp was already taking steps to achieve @atsing goals:

In October of last year, as you've heard, PacifflCammnounced a strategy to return
to its roots. In short, PacifiCorp identified thtatmust focus on its core business,
the domestic western electric utility business;t stawn all other endeavors with
the exception of Powercor; embark on a cost redncprogram, commit
[PacifiCorp] and its staff to higher levels of cusier service; and in addition, we
simultaneously announced a share repurchase prodemigned to support

48 Brubaker Direct, p. 14 at 10-14. Indeed, PaciffCuas undertaken a number of programs
since 1996 designed to improve customer servicedrability. See Ex. LCG-1.8
49 Chernick Direct, p. 42 at 17-20. Mr. Chernickbaleated on this position as follows:

Q: Has ScottishPower demonstrated that the mergeld provide service- or
reliability-related resources to PacifiCorp thati#&orp could not obtain
elsewhere?
A: No. In some cases, the resource that ScottisePwould bring to the merger
seems to be little more than familiarity with aablle commercial products, such
as improved databases for collecting and processliability data. In other
cases, ScottishPower is offering little more thaam-do attitude and a
determination to improve the operation of systesugli as distribution line
maintenance) that PacifiCorp already understandls we
PacifiCorp may need to bring in some new, custoonemted (or results-
oriented) managers from other companies or otltersimies, to shake up aspects
of the corporate culture. If so, some of the SsloRower managers who are
prepared to relocate to PacifiCorp’s service teryimay be good candidates for
those jobs. But it is far from clear that Pacifigtacks much of the technical and
managerial resources needed to achieve the goaissBPower has proposed,
and in much the same time frame.
Chernick Direct, p. 37 at 17 to p. 38 at 11 (foe¢nomitted).

12



PacifiCorp’s share price and return capital to then dissatisfied investots. . .
[PacifiCorp’s] general plan ... was to use a combamabf cost reductions and
price increases to get nearer to our authorizegingtand provide earnings growth
to [PacifiCorp’s] shareholdefs.
As far as the impact of those measures is conceReafiCorp witness O’'Brien acknowledged
under cross-examination that the pre-merger PamifiGavings programs were having “[a] good
effect.”™ Evidence was introduced at hearing demonstratiagPacifiCorp did intend to pursue
future cost-cutting strategies, as well as itsnesties as to the effectiveness of those straté&gies.
Other witnesses concurred:
The results of the “Refocus Program” are just nagibning to materialize and
should continue to unfold over a number of yeatsributing benefits to the merger
as opposed to the “Refocus Program” will be difticu Customers will risk

underwriting ScottishPower’s transition programsewhin the absence of such
actions, they might reap benefits from the “Refdérggram” at no incremental cost.

54
Moreover, given the utter lack of a point of refeze for alleged savings, there is a serious
guestion as to whethany of the cost savings that the Applicants claim ailse from the merger
will in fact be a result of the merger. Mr. O’Bmigestified that:
| think it's very difficult to compare forecast®fn merged entities to standalone
entities. And while we have a standalone planve were not in a position to have
spent enough time to know where each and everyithdil cost cut or each and
every individual rate case was going to go and whaas going to resultin. . . . |
think it's very, very difficult to be able to maklkeose sorts of comparisons in any
meaningful way?®
Mr. O'Brien likewise conceded that it is difficuti enforce a commitment that rates will not inceeas

in the out years as a result of the mefgen response to a question from Chairman Mecham, M

50 Tr. 664 at 20 to 665 at 6 (O'Brien).

st Tr. 719 at 4-8 (O’Brien).

52 Tr. 682 at 5-7 (O'Brien). Indeed, Mr. O'Brierastd that if the merger is not approved,
PacifiCorp would be “in a better position than gshbeen to effectively deliver service to
customers at a reasonable price.” Tr. 791 at 1@1Brien).

5 See Cross-Examination Exhibit 23 (Highly ConfidentiaNucor directs the Commission’s
attention to the base or conservative case perfwenaxpected by each applicant.

54 Anderson Direct, p. 35 at 23-27.
55 Tr. 767 at 22 to 768 at 19 (O'Brien).
56 Tr. 770 at 11-16 (O’Brien).
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O’Brien testified that PacifiCorp’s standalone ptiad not contain sufficient specificity to act as a

point of comparisor’

Nucor shares the Chairman’s apparent concern hldifficulty in precisely ascertaining
merger savings without some form of comparisonm@ittee witness Biewald recognized this as
well, noting that, “[a] true analysis of the ‘beitgbf the merger’ would compare scenarios with and

without the proposed merger.”

% On additional questioning from Chairman Mechantaabow benefits that “result from the
merger” will be measured, Applicants’ witness Mrrighit said:
The yardstick, the comparison tool, | think — weihink it will become clear when
we file the transition plan, because that will inmarate the initiatives that we
believe are directly as a result of ScottishPowarding its skills and experience
to PacifiCorp and pursuing a number of initiatitesmake the business more
efficient™

Thus, there will be no stand-alone PacifiCorp pointomparison — only the Transition Plan.

Without some kind of base line or starting poiniathindicates what the cost levels would
be without the merger, it will be impossible toetatine, in some future period of time, whether a
“lower than before” cost item was the result ofanbination of corporate functions and the
introduction of efficiencies that resulted from therger, or whether the reduction was the result of

cost reductions that would have or could have gedun the absence of the merger.

D. The Stipulation Does Not Bring the Risks and Bditg Into Balance

The Utah public interest standard requires a shgwirguantifiable net benefits caused by
the merger. Given the slight benefits and thetsuigl risks identified above, the Stipulation mus
act as an effective tool to remedy those riskdHfermerger to be in the public interest. However,

due to a variety of limitations, the Stipulatiorlwiot act to fully mitigate the risks and uncentiaés

> Tr. 793 at 11-22 (O'Brien).
58 Biewald Direct, p. 12 at 3-5.
59 Tr. 210 at 3-10 (Wright).
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facing Utah customers.

1. The Stipulation Does Not Cover All Risks Imposetly the Merger

As was acknowledged on cross-examination by DPUdesg Alt, the Stipulation does not

perfectly protect against the merger-related ridkstified by Division and Committee witnesses:

Q: Okay. And as | understand the rationale, begause the risks couldn’t be
perfectly mitigated, you want to have some guaeofdédenefits that essentially put
this over the top in terms of meeting the net bés&indard?

A: That's right.

60

Likewise, CCS witness Gimble and ScottishPower &gt Wright concurred with Mr. Alt's
opinion® It was because of this lack of complete protectiat the Stipulation included a “merger

credit.”™?

2. To the Extent the Stipulation Protects Against Cst Increases or
Permits Pass-Throughs of Savings, The Difficulty indentifying
Merger-Related Savings and Costs Diminishes the $tilation’s
Usefulness

One of the recurring themes of the hearing wadiffieulty the Commission is likely to face
in attempting to “track merger related costs [amé}ger related saving®.”Given this difficulty,
it is impossible to conceive how, in future yedng, Stipulation can be an effective remedy to the
myriad identified risks. Division withess Alt exgdhed the meaning of one Stipulation provision this
way:
Q If, as a result of a change in management, a ehahghilosophy arises
having to do with rate cases, would that changenanagement and change of

philosophy be an event that this paragraph [44]levpreclude as a cause for rate
increases?

60 Tr. 361 at 25 to 362 at 6 (Alt).
61 Tr. 362 at 16-22 (Gimble): Tr. 175 at 20-22 (Witigh

62 Tr. 361 at 25 to 362 at 6 (Alt); Tr. 362 at 16{&2mble); Tr. 175 at 20-22 (Wright).
63 See, eg., Tr. 1195 at 9-10 (Andersorgee also Tr. 1201 at 15-24 (Anderson).
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A Well, my opinion would be that possibly. | thinkat it's a very simple
general statement and | think that each partyfutwie rate case should have the
right to interpret it as they see fit and make @spntation and argue for whatever
treatment that their interpretation would suppartgd so | wouldn’t preclude any
party’s position at this point. 1 think it's — ydanow, can be interpreted in a lot of
different ways today.

64
In other words, the Stipulation is nothing morertlaa invitation to argue later, with guidelines as

to some of the parameters.

% As to identifying merger-related costs and sasjrthe Stipulation offers few assurances to

ratepayers. Mr. Alt reiterates this difficulty:

Q: Mr. Alt, what kind of an investigation are we ggito have to conduct to
present evidence to this Commission to help it sattwhat is as a result of this
merger in light of at least a coincidence of the avents occurring simultaneously?

A: | think that’s a very difficult question to answel think each party is going
to submit whatever they think will carry their berdin making the demonstration.

66

64 Tr. 1362 at 19 to 1363 at 7 (Al).

65 Certain Stipulation provisions, such as paragraphre so vague as to depend almost entirely omnefut
argument before the CommissioBee Tr. 163 at 14 to 164 at 7 (Alt); Tr. 165 at 21166 at 3 (Alt).

66 Tr. 1365 at 8-17 (Alt).
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Mr. MacRitchie claims that these issues only ansthe short term.

¢ Nucor, on the contrary, believes that we shoufzket battles for years to come as to what costs
and savings are merger-related. To maximize sbltehvalues, the Applicants will have a great
incentive to hide merger-related savings (so &&ép the savings) and characterize cost increases
as non-merger related (so as to avoid the Stipulatprohibitions on merger-related cost increases)
One potential example of this incentive was noteBb Anderson. While the Applicants have the
ability to offset the $12 million in merger credits the last two years of the credit, if the Agplints
actually include $12 million in savings in ratelspse savings will be provided to customers in

perpetuity. The incentive is thus to pay the drexid retain the savings for shareholdérs.

Only when we see the transition plan will we betgithave an inkling as to the costs and
savings associated with this merger. Even withtridesition plan, however, the Commission and
interested parties will find themselves limitedhefe will be no input to the transition plan from

interested parties, nor will the transition plansbjected to Commission review.

®  Mr. Wright was straightforward in describing teelmitations facing the Commission in

determining merger savings:

Q: What if hypothetically the merger plan fileck shonths after the merger is
approved — or the transition plan shows $5 milleoryear can be captured in
efficiencies and that's all? Is it your view thihe Commission is basically stuck
with that determination, that it can’t say, No, ‘erger savings are more than that?

A: Well, it would be difficult, | think, for the @mmission to determine that the
savings there were more than that. . . .

70

3. The Portions of the Stipulation That Merely Restte Current
Obligations Do Not Provide Significant Benefits

Certain provisions in the Stipulation simply regtts current obligations of PacifiCorp, even

67 Tr. 1494 at 22 to 1495 at 17 (MacRitchie).
68 Tr. 1160 at 2-10 (Anderson).

69 Tr. 194 at 11-16 (Wright).

7 Tr. 195 at 19 to 196 at 3 (Wright).
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though the merger will not affect these obligatioAdl or part of Stipulation paragraphs 2(b), 2(c)
2(f), 5, 8, 19, 37, 39, and 46 set forth existibyjgations of PacifiCorp. For example:
Well, what we were trying to do in a lot of thesaditions, even if some people may

feel the Commission had the authority, we wantadaée it clear that there was no
doubt about it, and this [Stipulation paragrapl)]2¢fone of those cases.

71

[W]e felt, by putting this in [Stipulation paragtag], we're putting the Company,
ScottishPower and PacifiCorp on notice, thereridathat deals with this risk and
you have to follow if?

And | guess | would say that this [Stipulation gaegoh 19] is just one of many of
the conditions here that memorializes what is culye¢he practice with PacifiCorp
and really not anything different than ScottishPoixe

[T]his is simply pointing out there’s a code seatithat basically gives the
Commission authority to take action. ™. .

Getting a commitment from the Applicants to conéiria do things they will be obligated
to do anyway is certainly no “benefit” of the margethe Stipulation, and these provisions will do

little to further the balance of merger-relatedsiand benefits.

[Il. T HE IMBALANCE OF RISKS AND BENEFITS PARTICULARLY |MPACTS
SPECIAL CONTRACT CUSTOMERS

Not only does the application propose an inequitablaring of merger benefits — heavily
favoring shareholders and strongly disfavoring@ongrs — but it also discriminates against special
contract customers. This discrimination takes fren of denying special contract customers
protection from the risks of the merger (includimgks unique to them) while offering non-special
contract customers a merger credit to mitigateghsks. As Nucor witness Goins put it, “when
the conditions that may be necessary to protespagers from . . . merger related risks [are] piat |

effect, one group is left out™” The Commission should reject this unfair, unreaste and

& Tr. 81 at 3-7 (Alt).
2 Tr. 160 at 18-22 (Alt).
73 Tr. 236 at 7-11 (Larson).

74 Tr. 327 at 18-20 (Alt).
5 Tr. 1043 at 15-18 (Goins).
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discriminatory approach.

A. Special Contract Customers are Subject to Rigkg\ddition to those Facing All

Ratepayers

Many of the risks identified by various withnesse#tis proceeding (such as risks related to
prices, service, reliability, affiliate transactgretc.) are risks that face all customers, whettesr
take service from a generally available tariff arguant to a contra¢t.While much is made of the
protection afforded by a contract, this protectismot complete, nor does it extend beyond the
expiration date of the contraCtAll of the special contracts expire in 2001 0020well over a year
prior to the end of the transition peridn addition to exposure to the generally applieaberger-
related risks, “[t]he largest customers . . . ageosed to risks that no other ratepayer under the
stipulation is exposed ta?” Although the Stipulation provide®n-special contract customers with
an assurance that they will share in guaranteedjendrenefits through the merger credit, the
Stipulation does not provide special contract augts with similar assurances of a benefit. There
is absolutely nothing in the Stipulation to offtie® risks faced by special contract customers in a
manner similar to the merger credit. In plain laage, the Stipulation discriminates against special

contract customers.

In particular, it is the change of control that jgabs special contract customers to unique
risks. Division witness Alt agreed that this nisklearly a possibility? Mr. Alt also agreed that part
of the risk arising from a change in control iseavrattitude about how to price serviée€ven
ScottishPower witness MacRitchie, attempting tealist industrial customer concerns, admitted

that the ultimate decision-makers will change assalt of the merge?.

Committee witness Chernick recognized the risk tAataccompany a change in control:

7 Tr. 1052 at 9-17 (Goins); Tr. 367 at 21-25 (Alt).
77 Tr. 365 at 23-24 (Alt); Brubaker Direct, p. 201&-23.

e Tr. 1385 at 2-4 (K. Powellgee also Tr. 1149 at 3-5 (Anderson).
79 Tr. 1020 at 7-10 (Goins).

80 See Tr. 456 at 6-10 (Alt).

81 See Tr. 456 at 11-18 (Alt).

82 Tr. 1489 at 6-9 (MacRitchie).
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If certain of the risks identified in the testimoafyother CCS witnesses come to
pass, ScottishPower may be in a worse situatiomatice good on its promises than
a free-standing PacifiCorp would be. ScottishP&wvanalyses, promises, and
thinking about regulatory goals and regulatory aotability in this docket have been
vague. ScottishPower appears to be honestly cedfalsout the nature and benefits
of what it is offering. This confusion courts fududisputes, if parties interpret the
commitments differently, and as parties seek tafglthe nature and extent of the
commitments, in the future. Despite the best t#ntions, ScottishPower may not
be as well prepared as it thinks for dealing with Wility regulation, or for solving
PacifiCorp’s problems. If ScottishPower has madastake, and the merger goes
through, future disputes over unclear promises,cmilicting expectations, may
result in high costs for both ScottishPower andifRaarp customers. If
ScottishPower finds that it cannot do what it presai customers and regulators, as
well as shareholders, unforeseen consequences resuild.

83
Due to the cost adjustment clauses in many of peeial contracts, those customers are
directly exposed to cost changes, from whatevercgotney occur. Depending on the particular

contract, cost exposure can arise from a variespafces.

& Division witness Alt admitted that for those sip¢contracts with automatic adjustment clauses,
those customers also face cost risk resulting tfeemmerger:
Mr. Dodge: ... I'm saying, if costs go up aseault of the merger, which your
conditions are designed to prevent, but if thegld if there’s an adjustment clause,
then special contract customers face some risksifadjustment from that; is that
not a fair statement?
Mr. Alt: 1 would agree with that.
85
An automatic adjustment clause does not requiegeacase to take effect — it's impact will occur
according to the terms of the clause. There isingtin the Stipulation that protects special cacitr

customers from any cost increase risk added asudt ref the merger, save for the open-ended

promise that “[r]ates in Utah shall not increasa assult of the merger.”

8 Chernick Direct, p. 43, n. 36.

84 Nucor is concerned that due to the confidenti&lirgaof the contracts the record may not
fully reflect the types of cost adjustment mecharsiscontained in the contracts. Nucor
therefore suggests that if the Commission wishegetee into the specifics of the cost-
adjustment provisions, it review the contracts aoréd in the Commission’s records — the

contracts themselves provide a better source failgéhan any witness.
85 Tr. 440 at 20-25 (Alt).
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® While it is far from clear to Nucor whether tipiovision is even intended to be applied to special
contracts, this provision is virtually unenforceaht it might be applied in this situation. Gitiea
difficulty in tracing the effects of the merger oasts and savingsthis provision provides little
solace. Moreover, Mr. Alt recognized that somhefexisting contracts have clauses that “at least
some people interpret to mean at any time theydcbelre-opened and the rates adjusted to meet

then current cost considerations. 2 ."

Despite their contracts, special contract custofiaeesrisks as a result of this merger — risks
that should not and cannot be ignored in evaluatingther this merger generates net benefits.
B. The Principal Benefit of the Stipulation Specifatly Designed to Outweigh

Remaining Risk (the Merger Credit) Does Not Appty $pecial Contract
Customers

Paragraph 43 of the Stipulation, which sets fdreéhrherger credit, does not apply to special

contract customers.

® Nucor agrees that, because of the unique nategeh special contract, it would be inappropriate
for special contract customers to receive this erecgedit® However, because the stated reason
for putting a merger credit in place was to asthaé there was some guaranteed benefit from the
merger sufficient to outweigh the risks of the neefgexcluding special contract customers from
the credit, while not providing some alternativendéi@, assures that for those customers

(representing over 10% of Utah reventetf)e merger-related risks continue to outweigh the

86 Ex. Stipulation-1 Y 44. Even this promise is sabgd to varying interpretations:

Condition 44 ensures that rates, or more spedifitia¢ revenue requirement, will not go up by
reason of the merger.
Tr. 1490 at 1-3 (MacRitchie). Mr. MacRitchie appatty seems to believe that this provision onlylEspto
revenue requirement increases, even though thesiadenue requirement” are not mentioned in Sapoh
paragraph 44.
87 Tr. 1195 at 9-10 (Anderson).
8 Tr. 441 at 2-5 (Alt).
89 Tr. 363 at 6 (Al).
%0 See Tr. 1044 at 14-16; Goins Direct, p. 15 at 16-17.
o Tr. 361 at 25 to 362 at 6 (Alt); Tr. 362 at 16-Z&irible). Of course, as discussed herein, Nucos doé
believe that the merger credit is sufficient tor@eene the substantial risks imposed by this meaigdrcreate
a net positive benefit sufficient to satisfy then@oission’s standard.
92 Tr. 1436 at 15-17 (K. Powell).
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benefits.

C. Promises Made at Hearing with Respect to Spe€iahtract Customers Offer
Insufficient Protection

At the close of the hearing, ScottishPower witidasRitchie attempted to assuage special

contract customer concerns by offering a seriggahises:

(1)
(2)

@)
(4)

(5)

(6)

93

ScottishPower will honor existing contracts;

PacifiCorp will allow ScottishPower representast to join in negotiations
prior to the completion of this transaction;

ScottishPower and PacifiCorp will negotiate ood faith;

ScottishPower and PacifiCorp will commence negions as “early as
practical” and will complete negotiations “prompgtly

ScottishPower and PacifiCorp will negotiate iggmaing the contribution
special contract customers make to the Utah econandy

ScottishPower and PacifiCorp will negotiate¢n@dance with Commission
rules.

These promises are insufficient to mitigate thegeerelated risks facing special contract

customers identified above, and do not provide fisne these customers sufficient to outweigh

the risks. These promises are completely unerdibteeor already required, and offer special

contract customers no actual assurance that tHepevprotected from harm or share in merger

benefits. Reduced to the basics, the promisesost above evidence nothing other than a

willingness on the part of the new owner to talktsdargest customers — hardly comforting, and

hardly a benefit.

IV. FORTHIS MERGER TO BE IN THE PUBLIC INTEREST, ADDITIONAL
CONDITIONS ARE NECESSARY

The merger as originally proposed subjected ragsay significant risks and uncertainties

and promised only the barest of benefits. Alligarbther than the Applicants thus asserted that

93 Tr. 1487 at 16 to 1488 at 14 (MacRitchie).
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additional conditions on the merger were neces$sfpre the merger would satisfy the
Commission’s public interest standard. While thipiBation submitted by the Applicants, Division
and Committee provides some ratepayer protectidigaarantees that some small amount of benefit
will be passed through to the ratepayers takingicerunder generally available tariffs, the
Stipulation does not go nearly far enough. Ind#eel Stipulation leaves one group of ratepayers,
special contract customers, exposed to significskd while receiving little, if any benefit frorhe

merger.

The Commission must provide additional protectionsll ratepayers to resolve uncertainty
and risk where possible and, thereby, ensure dt&iamnefits are achieved. These protections should
take the form of a rate cap for tariff customemtcact extensions for special contract customers,
measures that ensure that any tax benefits reafroed the transaction go to the benefit of
ratepayers, and a waiver of future stranded caghel

A. A Rate Cap is Necessary to Equitably Balance Risks and Benefits to
Customers

One of the most significant remaining risks of tliansaction is the difficulty, if not
impossibility the Commission will have identifyirignerger-related” costs and benefits in future
years. A rate cap would remove the uncertaintgiieht in tracking merger savings, it would
provide an economic incentive to the company teeahsavings and deliver benefits to customers,
and it would mitigate the merger-related risk fgcoustomer8: The Applicants are advocating
approval of their proposed merger, and, in thegssgcthey claim that there are significant benefits
to be derived from this merg&r.The Commission should require that the Applicatizw their

good faith, and faith in their own assertions, iplementing a rate cap.

Rather than ask for the ratepayers’ blind trughi@ir claims, the Applicants should show that

they truly trust those claims themselves. As Nweitmess Goins testified:

94 Tr. 1223 at 25 to 1224 at 6 (Anderson).
“The company has made pledges and statementdiags®ajor, major cost savings.” Tr. 1050 at 12-13
(Goins). As discussed above, the majority of th@aiens are non-quantified and speculative.
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If ScottishPower believes it can achieve . . . ificgmt reductions in PacifiCorp’s
non-production operating costs [as it claims], thehould commit to sharing these
savings with Utah ratepayers. Because ScottishPdwe made no such
commitment, the Commission should assume that iSkBtwer’s faith in the
savings estimate is not as strong as its publiersiants?®
Likewise, LCG witness Anderson testified that tigplicants’ actual level of confidence in the
availability of substantial efficiency gains cantbsted through specific rate reduction or rate cap

commitments.”

" The risk of the merged entity failing to perfoshiould be borne by the entity itself — management

and shareholders — not customers.

A rate cap is the appropriate means of shiftinggeerelated risk away from the customers.
UIEC witness Brubaker succinctly described the rfeed rate cap as follows:
A rate cap does several things. First of all, iteg a proper incentive to
ScottishPower to make beneficial changes in theadjpas of PacifiCorp that will
reduce its cost.
Second, it limits the extent of the debate that¢dave to have in reviewing
subsequent test years about what is and is notgemeost and a transition cost
and what costs could or could not have been actiiabsent the merger.
And third, it protects the customers from additiorste increases in the event
ScottishPower is not as successful as it wants o teducing PacifiCorp’s costs.
LCG witness Anderson testified that “[tjhe quickesty to remove that uncertainty [that
underlies this merger application] would be simygyhave [the] transition plan put forward.”
However, the Applicants will not provide the trarm plan until six months after the merger is

completed® Accordingly, the Commission should remove somihefuncertainty through “some

form of rate concession that is beyond what has peéforth in the merger credit”

9% Goins Direct, p. 14 at 1-5.

o7 Anderson Direct, p. 47 at 16-18.

% Tr. 1258 at 13-25 (Brubakesgeal so Rebuttal Testimony of Maurice Brubaker, Ex. UIER-1
(“Brubaker Rebuttal”), p. 14 at 6-8.

99 Tr. 1150 at 25 to 1151 at 2 (Anderson).

Lo Tr. 117 at 25 to 118 at 2 (Wright); Tr. 1151 at@B{Anderson).

101 Tr. 1151 at 17-18 (Anderson).

24



Nucor proposes that the merger credit continue taplied (as well as the other components
of the Stipulation) in addition to a rate c&p.These two measures would act independently to
mitigate the risks inherent in approving the mergére merger credit would provide an immediate
bill credit (albeit only 69 cents per month to theerage custom¥?) and the rate cap would lock in
merger-related savings, reduce uncertainty, and thie¢ new entity an incentive to achieve the
merger-related savings they claim will ari¥eNucor is, however, not asking that the mergeaditre
apply to special contract customers — only thatdbecap (in the form of a contract extension)yapp

to special contract customéfs.

Nucor believes the approach recommended by UIEGes#t Brubaker is a reasonable

modification to Nucor’s rate cap recommendation:

My recommendation is this: That | think it's reaable to conduct a rate review
based on a '98 test year, which | understand thapemy is preparing. And

hopefully that would be as limited as possible &éaldwith items that were put

forward from the last case. But the objectives iidae to get a clean starting point
for pre-merger PacifiCorp that would set a platfdion comparisons on a going
forward basis.

After that, it's my recommendation that the rates@pped through 2003 and that the

merger credits of $12 million a year, per the d&fian, also be applied during that
period of time.

106
Only with a rate cap and merger credit will custosnesceive protection from the
uncertainties and risks created by the mergercseffii to satisfy the public interest standard.
B. The “Rate Cap” for Special Contract Customers SHd Take the Form of a
Contract Extension at the Customer’s Option
The disparity in merger-related benefits being tes special contract customers versus

those provided to other customers, as well astigue and significant merger-related risks those

102 Tr. 1021 at 2-17 (Goins).

103 Tr, 23 at 19-20 (Alt).

104 See Tr. 1021 at 2-11 (Goins).

105 See Tr. 1044 at 12-16 (Goins).

106 Tr. 1257 at 21 to 1258 at 8 (Brubaker).
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customers face, cannot be ignored. These cust@aueosint for over ten-percent of PacifiCorp’s
electric revenue¥! By virtue of the expiration of the special costsaduring the four year period
following consummation of the merger, these custsnaee at significant risk as a result of the
merger. These customers can be protected by megjuas a condition of approval, that the special
contracts be extended, at the customer’s optiooygh the end of the four-year merger credit period

(referred to by Dr. Goins as the “transition” peit).

The application to special contract customersrat@cap “would essentially mean that [the
special contracts] would be extended for the ttamwsiperiod under their current terms and
conditions.”™ Extending the terms of the special contracts dedflectively convey upon special
contract customers protection from the risks oftieeger similar to the protection afforded to other
customers. Thus, while the Applicants’ proposatdminates against special contract customers

in that it fails to offer them protection againsemger risks, Nucor’s proposal

107 See Tr. 1436 at 14-17 (K. Powell).
108 See Tr. 1055 at 12-23 (Goins).
109 Tr. 1021 lines 12-17 (Goins).
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erases that discriminatiéfi.Moreover, as stated by Nucor’s witness Dr. Gdws;or is “not asking
that any component in terms of pricing, conditiohservice, or anything else in those contracts be
changed.® Prior Commission approval of these extensionssuggested by UIEC witness
Brubaker}*> would be appropriate.

The rationale for leaving special contract custanert of the “public interest” equation is
founded upon the existence of the contracts. Atikercontracts, these customers have none of the
alleged price protections alluded to by the Diuisio
122 But the Division readily admitted that any prdtec will die with the contract:

Q: And assuming there are protections, how longlavthose protections last for
contract customers? Would it be just to the entthef contract?

A: To the end of their contract.

Q: And once the contract has expired, obvioustydbst to the Company would

influence what happens in the future upon expirétio
A: That's right.

114

110 See Tr. 1028 lines 4-12 (Goins) (“I'm recommending thgecial contracts customers be given the same

protection as non-special contracts customers edviey the stipulation. That's all. I'm not askifug any
special treatment, any more favorable treatmemtaimather customer. I'm simply saying, let thassteamers
have the same protections from merger relatedasskon-special contracts customers are given uhder
stipulation. That's all”).

11 Tr. 1043 at 1-6 (Goins).

12 Tr. 1265 at 25 to 1266 at 12 (Brubaker).

13 See, eq., Tr. 364 at 2 to 365 at 11 (Alt).

me T, 365 at 19 to 366 at 4 (Alt).
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In addition, those who support the Stipulationwhb maintain that special contracts should not be
extended contemplate an unlikely scenario -- tastipulation is adequate to get the merger over
the public interest bar even though it does notlangrotect PacifiCorp’s largest customers. The
merger should not be approved without at least@iffig special contract customers protection and
benefits commensurate to those afforded other mesw®
In the alternative, if contracts are not extendiedugh the transition period, the Commission
should require, as a condition of approving thisgag that the Applicants agree to permit special
contract customers, at the customers’ option, tpiae power supplies from providers other than
the Applicants, and further require the Applicatatdransmit such power to the special contract
customers. This alternative was suggested bylotor witness Goins
15 and UIEC witness Brubakéf. This very limited remedy, applicable to only theasting special
contract customers in Utah, is well within the Coission’s conditioning authority and would act
largely to eliminate the merger risk facing spec@btract customers.
C. The Tax Savings Generated by the Merger ShouldReserved for the Benefit
of Ratepayers
Due to the lack of a transition plan and the diffig of tracking future merger-related costs
and benefits, the Commission should use this oppitytto secure for ratepayers a right to a share
of all merger-related benefits that can be readgndéntified. One such merger-related benefit is
the tax-related benefit first suggested in thartemty of Committee witness Talbot:
[ScottishPower] has not raised the possibilitylofving through to ratepayers any
tax or cost-of-capital savings related to the nevporate structure. In answers to a
number of data responses, it appears to be defnaithggr narrowly the areas of

ScottishPower’s business that it regards as apiatepfor scrutiny by U.S. state
regulators.

117

15 Goins Direct, p. 17 at 10-15.

116 Brubaker Direct, p. 50 at 5-17. Mr. Brubaker aduhat if there is no extension of the
special contracts, PacifiCorp should be requiredllmw special contract customers “to
purchase electricity competitively on the open mearknd to deliver the power to their
locations on the PacifiCorp system using the FER@-@ed OATTS.”ld., p. 50 at 12-14.

u Talbot Direct, p. 48 at 23-27.
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Mr. Talbot estimated the amount of the tax benef#ulting from a double-leveraged capital

structure and difference in domestic and foreigoime tax rates at $109.2 million per year.

118 The testimony introduced at the hearing demotestraot only the existence of these benefits,
which had not previously been disclosed by Applisabut also the very significant dollar amounts

involvedi®

There is no question that these tax savings arganeelated. As Nucor witness Goins
acknowledged, tax related savings are “potentaityajor merger related saving¥."However, as
Dr. Goins also noted, tax savings are “not addrebgdthe] stipulation** Thus, savings derived
in one area that truly offers the potential fongfigant merger-related savings — income taxes— ar
reserved for the benefit of shareholders and mamage This is entirely inequitable and
unreasonable. Shareholders had the benefit afgyotn the merger, approved it, and are receiving
a premium for their shares. Customers, on therdtaed, will be subjected to risk if the merger
proceeds, will not receive a share premium, hadppmrtunity to vote on the merger but would be
deprived by the Applicants of a significant portioihthe identified merger benefits. Rather, the
potential tax savings should be treated in the sasme that the Stipulation proposes to treat
reductions in the cost of capital (Stipulation,ggaaph 25), such that any reductions in incomestaxe

resulting from the merger will go to benefit cusemthrough rate reductions.

At hearing it was apparent that while Applicants ailling to commit to having these tax
savings reviewed in future cases, they are unwitiincommit to the Commission’s jurisdiction and
ability to order a sharing of the tax savings, miess commit to actually share the tax savings with

ratepayers:

118 Talbot Direct, p. 48 at 20-2%e also Tr. 87 at 20 to 88 at 5 (Gimble).
119 For details as to the Applicants’ tax savingseatessee Cross-Examination Ex. 3 (Highly
Confidential). Seealso Tr. 265 at 13-18 (Morris) (Highly Confidential)r. 278 at 12 to 279

at 11 (Morris) (Highly Confidential).

120 Tr. 1034 at 16-17 (Goins). Division witness Adreed these benefits are directly related to theyeme Tr.
370 at 3-5 (Alt).

121 Tr. 1034 at 17 (Goins).
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They [(industrial customers)] raised the consobddax issue, which we have argued
is very much a matter for rate cases. And we ma¥evaived any of the rights of
ourselves or other parties at this time to argaedha future time.

122
Similarly, Cross-Examination Exhibit 2 is simply agreement by Applicants to retain and
make available tax records in accordance with therutation provisions and the discovery rules of
the Commission. It does not acknowledge the Comsionés jurisdiction to utilize tax benefits
(benefits created by the merger) for the benefratépayers. Applicant’s attorney was clear that
Cross-Examination Exhibit 2 “reserves our righaitgue that because those [tax savings] are not
cost of service related tax issues, that they atside of what the Commission has authority to

reflect in rates in a rate case.”

123

Because these savings are indisputably mergeedglaeécause of the very significant level
of the savings, because of the potential difficuttydentifying the future savings, and because of
the Applicants’ unwillingness to commit to share avings with ratepayers, the Commission
should take steps necessary at this time to etisatréhe potential tax savings described in Cross-
Examination Exhibit 23 (Highly Confidential) aresslad with PacifiCorp ratepayers. The amount
of tax savings and how to treat the tax savingdesattecided in a rate case; it is critical at tinie,
however, for the Commission to take steps to pvesdre benefits for customers. To clarify any
future legal dispute that might arise, the Commisshould, at a minimum, amend Stipulation
paragraph 25 to include consideration of tax effexftthe merge¥* Specifically, Stipulation
paragraph 25 should be amended to read:

If ScottishPower is able to lower the costs of tadand/or taxes, then those savings
shall be reflected in rates in accordance withlaguy practices in the State of Utah.

If, however, the cost of capital of electric oparas of PacifiCorpand/or taxes
increase as a direct result of the merger, Scéttialer's shareholders will bear the

122 Tr. 1486 at 16-20 (MacRitchie).
123 Tr. 979 at 7-15.
124 See, eg., Tr. 1260 at 21-24 (Brubaker).
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cost.
125
Given numerous instances where conditions werechiddde Stipulation simply to restate
existing obligations of PacifiCorp, Nucor believeis prudent to add, as a condition to the merger,
a finding that any tax benefits arising from thergee should go to benefit customers, in addition
to the requirement that the Applicants provide @mmmission with sufficient information to

determine the level of those benefits.

D. The Applicants Should be Required to Forego FueuStranded Cost Claims

In light of the significant benefit obtained by He&@orp’s existing shareholders, the meager
merger credit being provided to ratepayers, andliffieulty of ensuring that other future savings
be shared with ratepayers, the Commission shoultidu mitigate the merger-related risk to
ratepayers by requiring as a condition of findimg terger in the public interest that the Applisant

forego any future claims to stranded cost recovery.

26 With the uncertainty involved in attempting terdify merger-related risks in the future, any

significant risks that can be identified now sholbiddealt with.

The Division and Committee apparently believe thatApplicants have already waived any
rights to recover the merger premium through anglied cost charge as a result of Stipulation
paragraph 26’ Likewise, the Applicants, Division and Commitmmnfirmed that the Applicants
cannot seek to recover merger-related transactists ¢through a stranded cost chatgdf. this is
the intent of the Stipulation, it should say s@die The Stipulation is already being used togim

restate current obligations. It is appropriate effidient to clarify issues now, rather than wait

125 Ex. Stipulation-1 25 (proposed changes in glic

126 See Tr. 1262 at 6-10 (Brubaker) (“In my view, givenl #he facts and circumstances
surrounding this transaction, | think the issueuthde settled and there should not be any
claim for stranded cost given the compensationdckéolders that's taken place”).

127 Tr. 248 at 11-15 (Alt); Tr. 144 at 20 to 145 gG&imble).

128 Tr. 137 at 14-25.
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future disputes, when addressing obligations ddrik@m the Stipulation itself.
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Moreover, Nucor urges this Commission to go beybillimited waiver of stranded costs,
and require as a condition of the merger that thplidants forego all future claims to generation-
and transmission-related stranded costs basedistmgxdomestic plant and equipmétitUIEC
witness Brubaker explained the rationale for tloisdstion:

If the Commission does not require PacifiCorp/SsbRower to relinquish any claim
for stranded cost recovery, then it could subsettypyeaquest compensation for
stranded costs, while at the same time arguettbladuld be allowed to keep part or

all of the benefit of cost reductions because #reynecessary to compensate it for
the merger premium, which it voluntarily paid foese “inflated” assets.

130
In essence, this should be treated as a mergeéeddbanefit, to which the customers are
entitled. By paying a massive premium for PacifiCshares, ScottishPower has removed all doubt
as to the existence of stranded costs related d¢di®arp’s existing assets. Given Applicants’
admitted ability and willingness to waive strandmabt claims related to the premium and the
transaction costs, it is no stretch to extendwlaver to other stranded costs. This positive bene

of the merger should be recognized as such by ¢men@ssion in the form of a merger condition.

129 Goins Direct, p. 5 at 16-17.
150 Brubaker Rebuttal, p. 19 at 6-10.
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V. CONCLUSION

The common themes in this case, from the initiahds of testimony through the hearing,
have been the slim benefits for customers, thefgignt risks brought by the merger, and the likely
difficulty the Commission will have in determiningy the future, the savings and/or costs that
resulted from the merger. Due to this uncertaastjo the ability to identify merger-related saging
and costs in the future, for the merger to sattséypublic interest standard, the Commission must
take steps now to ensure that merger-related sigkaiced appropriately on the Applicants and to

preserve identified merger-related benefits.

While the Stipulation protects against some ofdeeatified risks, it suffers from significant
flaws. The principal flaw is that no protectiomgparable to the merger credit (which is designed
to put the net benefit test “over the top”) is pdad to special contract customers, who comprise
a significant portion of the Utah customer base, #s shortcoming cannot be ignored. It is not
sufficient for a monopoly service provider to simp@ll these customers to leave the system if they
suffer ill effects from the merger. All customen® entitled to protection and to consideration as

part of the “net benefits” standard.

For these reasons, the Commission should condipproval of the proposed merger on the

acceptance by Applicants of the following:

(2) Rates of all Utah tariff customers should bepeapand all provisions of the
Stipulation should be adopted as conditions of ereagproval;

(2) Current Utah special contract customers shoalctihe option of having
their contracts extended through the transitiomogeon current terms and
conditions, subject to Commission approval;

3) The Applicants should be required to acknowletthge if the Commission
determines that tax savings result from the methen those tax savings will
go to benefit customers, through rate reductionhether tax savings are
created and the amount of any savings should bieted future proceeding;
and

4) The Applicants should be required to waive ang all future claims to

stranded costs relating to existing generationt@msmission-related assets,
as well as claims relating to the merger premiugi@merger transaction

34



costs, in any proceeding.
WHEREFORE, for the reasons set forth above, ther@ission should adopt the additional
conditions suggested herein, impose such additmralitions as it deems appropriate, and make
such modifications to the Stipulation as it bel®waee necessary to clarify the protections meant to

be provided therein.
DATED this 3 day of September 1999.
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Glen E. Davies

PARSONS DAVIES, KINGHORN & PETERS P.C.
185 South State Street, Suite 700
Salt Lake City, UT 84111

(801) 363-4300

Peter J. Mattheis

Matthew J. Jones

BRICKFIELD, BURCHETTE& RITTS, P.C.
1025 Thomas Jefferson Street, NW
800 West Tower

Washington, DC 20007

(202) 342-0800

(202) 342-0807 -- Telefax

35



TABLE OF CONTENTS
Introduction and Background . .......... . ..
This Merger, As Proposed and as Modifiedly Stipulation, Does Not Satisfy
the Standard for Approval ... ....... . . . .
A. The Applicants Must Demonstrate Net Positive Bead hat Result
Fromthe Merger .. ...

B. The Merger Creates Significant Risks that Weredgaized by All Parties . ..

1. The Merger Will Create Upward Pressure on Rates. ..

2. The Merger Will Create Pressure to Cut Costs Bélevels
Necessary to Operate Safelyand Reliably ....................

3. The Merger May Create Pressure to Sell Major#&sse. . ..........

4. The Merger Will Once Again Make PacifiCorp a Dsiéed
International Company — This Strategy Already Fhile. . ..........
C. The Benefits Attributed to the Merger Are Slighpeculative and Not
Caused by the Merger ........ .. e e
1. Quantified Benefits to Ratepayers Are Slight @sally When
Compared to Benefits Received by Shareholders athlyement) . .
2. Certain Claimed Benefits Represent Nothing BugcBfation on
the Partofthe Applicants . . .......... .. . i
3. Numerous Claimed Benefits Are Not Caused by tleeger . .......
D. The Stipulation Does Not Bring the Risks and Besdénto Balance .......
1. The Stipulation Does Not Cover All Risks Impossdthe Merger . . .
2. To the Extent the Stipulation Protects Againsstdocreases
or Permits Pass-Throughs of Savings, The Difficudtidentifying
Merger-Related Savings and Costs Diminishes thputtion’s
Usefulness . ... e e
3. The Portions of the Stipulation That Merely Restaurrent
Obligations Do Not Provide Merger Benefits .................
The Imbalance of Risks and Benefits Patady Impacts Special Contract
CUSIOMBIS . .o e
A. Special Contract Customers are Subject to Risksddition to those
Facing All Ratepayers .. ........ i i c i e
B. The Principal Benefit of the Stipulation Speatiy Designed to Outweigh
Remaining Risk (the Merger Credit) Does Not ApmySpecial Contract
CUSIOMIS . .o
C. Promises Made at Hearing with Respect to Sp&aatract Customers
Offer Insufficient Protection .. ......... ... . . i,

For this Merger to be in the Public Intere&tlditional Conditions are Necessary . . ..

A. A Rate Cap is Necessary to Equitably BalanceRis&s and Benefits to
CUSIOMIBIS . e e e
B. The “Rate Cap” for Special Contract Customersuh@ake the Form
of a Contract Extension at the Customer's Option . ..................
C. The Tax Savings Generated by the Merger ShouRidserved for the
Benefit of Ratepayers . . ...
D. The Applicants Should be Required to Forego Fugtranded Cost Claims .
CONCIUSION . .. e



