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BEFORE THE PUBLIC SERVICE COMMISSION OF UTAH

In the Matter of the Application of PacifiCorp )
And ScottishPower plc for an Order Approving ) DocketNo. 98-2035-04
And Issuance of PacifiCorp Common Stock )

)

INITIAL BRIEF OF INTERVENOR MAGNESIUM CORPORATIONO F
AMERICA ON THE PROPOSED MERGER OF
SCOTTISHPOWER PLC AND PACIFICORP
Pursuant to the briefing schedule established byGbmmission in this
proceeding, Magnesium Corporation of America ("Magt), an intervenor in this

proceeding, hereby submits its Initial Brief.

STATEMENT OF POSITION

Magcorp does not oppose the merger. However ritieallenged testimony,
under oath, of Mr. Lee R. Brown, Vice Presiden¥afgcorp, is that PacifiCorp has refused
to extend Magcorp's existing contract beyond itsmteation. Moreover, the Proposed
Settlement Stipulation (the "Stipulation”) excludesgcorp from any benefit of the
proposed merger.

Magcorp submits that the Commission remedy itstesicch from any merger
benefits by conditioning the merger to remove Magdémm PacifiCorp's exclusive service
area. Such a condition serves the public intdresause it eliminates the discrimination
against Magcorp resulting from denying its clasg benefits on the merger without any
adverse impact arising out of the condition on atimgr class of customer.

The proposed condition further serves the publierest because such a



condition would also help Magcorp in its effortsdontinue its contribution to the Utah
economy. At the same time, because the proposaditam only removes PacifiCorp's
exclusivity as to Magcorp, the requested declanasiblows PacifiCorp the opportunity to
serve Magcorp on competitive terms and conditisheuld it choose to do so.

STATEMENT OF INTEREST

Magcorp is a large industrial customer served loyfl&orp under a special
contract expiring December 31, 2001. PacifiCorp wathorized to serve Magcorp as a
retail customer pursuant to a 1968 Order of thim@dssion in Case Nos. 5639 and 5640.
Service to Magcorp constitutes a class of servacePacifiCorp; Magcorp is the only
member of that customer class.

Magcorp's power agreement with PacifiCorp was eqdterto and approved
by the Commission to ensure that more than 500galdselated economic benefits would
accrue to the State of Utah rather than the Sfatéashington. The economic benefits to
the State of Utah have recently been calculatéx tover $123,000,000 per year.

As has been repeatedly stated to this Commissientbe years, PacifiCorp
has built no generation to serve Magcorp. Furthagcorp fully funded the facilities,
including a transmission line and substation, bwilserve it. Thus, there is no cost or

potential stranded investment associated with Mg doad.

1 All References to Magcorp and Pacificorp inclugeréference their predecessors in
interest.
Magcorp is currently in the middle of upgrading fésilities--at a cost of

more than $50 million -- that will render it onetbe most efficient magnesium producers



in the world. However, because electric powerng of the largest costs incurred by
Magcorp in pricing magnesium, economically priceavpr is fundamentally important to
its continued viability. Without access to econoatly priced power that allows it, even
with the new investment in efficiency, to remaimgeetitive in the world marketplace, the
investment will be for naught, and the jobs andistdy will be lost to Utah.

ARGUMENT

The Commission Should Condition the Merger To Rerave Magcorp from
PacifiCorp's Exclusive Service Territory.

Magcorp does not oppose the proposed merger @&tipelation per se.
However, as pointed out by Magcorp in its commentghe Stipulation, there is nothing in
either the proposed merger or the Stipulation ihattended to benefit Magcorp. Thus,
Magcorp's customer class is excluded from any mdxgeefit. To remedy this exclusion,
the Commission should condition the merger to enthuat Magcorp as a class receives a
benefit at least on a par with the benefits ideadito other Utah customers.

However, Magcorp seeks no financial recoupmentate reduction as a
merger benefit. Rather, all that Magcorp seeksimposition of a condition that would
benefit Magcorp without, under the testimony préseiy the Division of Public Utilities,
any adverse impact on other Utah ratepayers: tratiton would decertify Magcorp from
PacifiCorp's exclusive retail service territoryezffive upon the termination of its existing
contract with PacifiCorp. By attaching such coiudif PacifiCorp's retail service to Magcorp
would be permissive, not exclusive.

Attaching such a condition to the merger approvali be fully consistent

with the Commission's 1968 Order authorizing P&afp to serve Magcorp. That Order



authorized PacifiCorp to serve Magcorp in orderdpture the benefit of Magcorp's facility
for Utah by affording Magcorp access to the mosbrdtible power. By adopting the
proposed condition, the Commission will again allagcorp to seek out the most
economic source of power to maintain its continuedbility and contribution to Utah's
economy. At the same time, the condition fullyoadls PacifiCorp the opportunity to
contract with Magcorp to provide it economicallyged power.

Thus, PacifiCorp would not, by the requested canwljitoe rendered unable
to enter into a new contract with Magcorp upon teation of the existing contract. All that
it would mean is that PacifiCorp would not be aol@ssert any claim that it was the only
possible power provider to serve Magcorp's load.

The importance of removing the basis for any suamcby PacifiCorp is
demonstrated by evidence in the record. As seinotlite sworn testimony of Mr. Lee R.
Brown, Vice President of Magcorp, PacifiCorp hag,until the time of his testimony,
consistently refused to enter iréioy negotiations on any power contract for the peaitbelr
the termination of Magcorp's contract. At the samme, PacifiCorp has made it clear to
Magcorp that the current contract will be termidiat@on expiration.

Under the terms of the Stipulation, there are mebts allocated to Magcorp
as a result of the merger. By signing the Stipaitatvith that exclusion, the DPU has made

it clear that Magcorp must look after its own ietgrrather than enjoy any protections under

2 After Magcorp's comments and testimony before@uisimission, PacifiCorp has offered
to commence negotiations. However, that fact sda¢sletract from Magcorp's requested
relief since until confronted by Magcorp's testimoRacifiCorp consistently refused to
negotiate with PacifiCorp. Moreover, Magcorp hasar rejected PacifiCorp as a power
supplier and has always approached it first. Ttineseffect of granting Magcorp's requested
condition is to help assure that any negotiatiorte WacifiCorp will be bilateral and, in
Magcorp's view, enhances the possibility that suegotiations will be mutually productive.
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the statutory regime.

This exclusion was not inadvertent. Lowell Alti@stimony on behalf of the
DPU, has claimed that all special contract custemeie large industrial infrastructure of
Utah and a massive generator of employment andibseteethe whole of the Utah economy
-- are subsidized by the remaining ratepayers ahURIthough he also admitted that these
customers generate system benefits, the DPU'sabuti@ates significant uncertainty for
special contract customers as they look to congsgmtation, an uncertainty only heightened
by the views being exposed in the current Taskd-orcSpecial Contracts.

Magcorp is prepared to protect its own intereBt#.leaving PacifiCorp with
a claim that only it can provide third-party powerMagcorp leaves Magcorp with no
meaningful ability to negotiate with any power sligpother than PacifiCorp. The existence
of such a claim renders it far more difficult foralgcorp to engage in meaningful
negotiations with other potential suppliers or tamenit to the financial undertakings,
including purchase obligations, that may be reglir€he existence of such a claim thus
constitutes a significant impairment of Magcordsligy to protect its own interest and
secure a reliable power supply at an economic peigen if that supplier, after bilateral
negotiations in good faith, turns out to be Paafic

Moreover, because the lead time required to lina ppwer supply the size
of Magcorp's involves years, not days or months important that Magcorp be able to
commence unencumbered negotiations now, not at saaterminate time in the future.

By adopting the proposed condition herein, the C@sion acts in a manner
consistent with the Stipulation and extends theebenf the merger to Magcorp and its

class.



I. The Proposed Condition Serves the Public Interes

Granting the proposed condition serves the pubterest. It expands the
classes of customers benefited by the merger witiauersely impacting any other customer
class.

First, there is no prejudice to any other custortess resulting from granting
Magcorp's condition. Other customer classes willloe left with costs of generation built
to serve Magcorp, since PacifiCorp has repeatddtgd, and the Commission has found,
that none have been built to serve Magcorp.

The DPU has claimed other customers subsidize pleeia contract
customers, so obviously, no harm can be visitedhenretail customers by allowing
Magcorp's requested condition. There is no haramyacustomers in Magcorp's class, since
Magcorp constitutes a one-customer class; therebnitg benefit results to this class.

As well, the DPU, the Committee for Consumer Se@wvend PacifiCorp have
all jointly agreed together on a Stipulation thatlades Magcorp from any merger benefits,
effectively excluding them from any perceived palservice protection under the statute.
By granting the proposed condition, the Commissemnedies this exclusion and reinstates
Magcorp within the scope of the statutory protewio At the same time, because
PacifiCorp's facilities will continue to be usedand paid for -- by Magcorp for power
transmission, PacifiCorp's customers will stiller@ the benefits of revenue contribution
and load stabilization from Magcorp's presence aciffCorp's system.

Finally, no other customer is similarly situatedMagcorp's customer class.
As a single customer class, the Commission haadlreound that service to it, and the

contract under which it is served, is unique to bag. Magcorp's contract is unique.



Magcorp's contract has always been separately eggioy the Commission.

Thus, the condition allows a merger benefit to Magcwith neither any
detriment to either PacifiCorp or the other Utaktomers nor any unlawful discrimination
against other Utah customers.

CONCLUSION

In sum, Magcorp is not attempting to block the g merger or approval
of the Stipulation. But any such approval mustcbaditioned so that Magcorp, which
constitutes a single customer class of servicejves a benefit consistent with the benefits
afforded other classes of users.

This is not to exclude ScottishPower/PacifiCorprfrafuture ability to serve
Magcorp on a mutually agreeable basis after corntieamination, should it choose to do so.
But Magcorp will be able to choose among potentglppliers, including
ScottishPower/PacifiCorp if it so chooses, in oftdeaccess economically priced power.

Magcorp has identified the condition that it beéswvill accomplish that
result without prejudice to any other user or R@afp: deletion of Magcorp as within
PacifiCorp's exclusive retail service area upomteation of the existing contract.

WHEREFORE, Magnesium Corporation of America respectfully resps
that as a condition of the approval of the Settlemsgreement it be decertified from
ScottishPower/PacifiCorp's exclusive retail seraicE effective upon the termination of its

contract with PacifiCorp.

Respectfully submitted,
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