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The following constitutes a reply memorandum ofEneision of Public Utilities (DPU)
and the Committee of Consumer Services (CCS) tmihal briefs of the parties filed in this
proceeding.

l.
INTRODUCTION

After reading the reply briefs of the various pastin this proceeding, the DPU and CCS
continue to believe that their stipulation proviaes positive benefits to Utah’s ratepayers and is
in the public interest. Therefore, the DPU and @G&tinue to recommend the Commission
approve the merger. With very few exceptions,iskaes raised by the parties in their initial
briefs were addressed adequately by the DPU andi@@sSSinitial brief. This memorandum,
therefore, will address certain issues not adddessgally or issues we believe need further
clarification.

.
THE REQUEST OF MAGNESIUM CORPORATION OF
AMERICA TO BE DECERTIFIED SHOULD NOT BE
CONSIDERED IN THIS PROCEEDING

MagCorp has requested that the Commission as atimontb the merger decertify it
from PacifiCorp’s “exclusive retail service termyoeffective upon the termination of its existing
contract with PacifiCorp® MagCorp gives various reasons why decertificasioould take
place including the failure of PacifiCorp to extethé existing contract beyond its current

termination date. The DPU and CCS oppose the Cesiomi in this proceeding decertifying a

Linitial brief of MagCorp p. 3.
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customer from the exclusive service territory ofiR@orp. The issue of whether a customer
should have direct access to other suppliers cofrady is not an issue that should be decided in
this merger proceeding. MagCorp, by its requesleiertify PacifiCorp, is in essence answering
the direct access question. An action to deceatifigility from its exclusive service territory
should be in a proceeding where all applicablegssian be fully heard. As a merger case, the
proposal to condition such a transaction with ateopof decertification appears to go well
beyond relevant issues that flow directly from therger. As a basis of MagCorp’s request they
state that PacifiCorp has failed to negotiate a oemiract. During the proceeding, PacifiCorp
indicated they understood the need for customeesrtsider alternatives and committed to
negotiate new contracts promptly in good faith.efBfiore MagCorp’s claim that PacifiCorp has
not negotiated a new contract with it appears pteraa Nor is there a right of MagCorp to have
a new contract. If one can be negotiated that srteet Commission-established criteria, then
PacifiCorp has committed it will do so. If a gqiiglng contract cannot be negotiated, MagCorp
certainly has the option of taking tariffed servareseeking other remedies.

.

EMERY COUNTY’S REQUEST FOR A SPECIFIC FINDING
BY THE COMMISSION ON PROPERTY TAXES SHOULD BE REJEC TED

Emery County has requested that the Commissioe sspecific finding that the Utah
Tax Commission has exclusive jurisdiction over talestions of property valuation which are a

significant component of property tax paid by Pi@wfp.” In addition, Emery County requests

2Emery County’s initial brief, p. 2.
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that the Commission adopt a finding that all vabvamatters be deferred to the Utah State Tax
Commission because it is impossible to accurasellate and predict specific impacts of the
merger on property valuation and taxes of PacifiCdrhey conclude that “any attempt by the
Public Service Commission to contain or influenatuation by the Utah State Tax Commission
may produce unanticipated results and certainlyldvransgress the jurisdiction of the Tax
Commission to make the assessments required byléita® The DPU and CCS oppose such
conditions. Clearly, the Utah State Tax Commissias jurisdiction over PacifiCorp’s property
tax. The Utah Public Service Commission has jurtszh over the rates charged by PacifiCorp
to its customers. During a rate case propertystgagd by PacifiCorp are reviewed by the DPU
and CCS. Property taxes became an issue in thee@ding because of the possibility of higher
property tax caused by the premium paid by ScoRher for PacifiCorp’s stock. No specific
condition was included in the stipulation dealingedtly with property taxes. However, the
stipulation does provide conditions dealing wita gremium paid by Scottish Power. In
addition, conditions exist which state that ratédsmwot be higher than they would absent the
merger. Obviously, it might be difficult to detama the cause of increased property taxes for
PacifiCorp. This proceeding, however, should riotieate issues relating to future property tax
increases from future rate cases. A conditionwmatld automatically force the Commission to
rely on the property tax assessment by the Utatie $&x Commission without reference to the

merger conditions in the stipulation would reduogtgctions in the stipulation intended to

3Initial brief of Emery County, p. 3.
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protect Utah ratepayers from potential propertyitexeases that result from the revaluation of
assets due to the merger.

The conditions in the stipulation provide the DR\dl ahe CCS opportunities to raise
issues if they believe that increased propertydaxaates one of the conditions in the merger.
Those issues should be left for a future day. Er@@unty’s proposed findings appear to be an
attempt to eliminate the Commission’s ability talseks future property tax increase issues in
future rate cases. Instead, their findings woaltguire the Commission to accept any property
tax increase without reference to the conditiomeedto in the stipulation.

V.
NOT AUTOMATICALLY GRANTING AN EXTENSION OF EXISTING
CONTRACTS FOR SPECIAL CONTRACT CUSTOMERS
IS NOT DISCRIMINATORY

A number of the briefsargue that it would be discriminatory for the mesrtp be
approved without “insuring comparable benefits pratections for special contract customeérs.”
The DPU and CCS do not agree that an issue ofigis@tion exists between special contract
customers and retail customers particularly withghoposed rate credit in the stipulation.

Under the rate credit proposal special contradiocners are protected from changes in rates

during the contract period. They are promised dadl negotiations for extensions of their

4Large customer group, p. 14, NuCor Steel, p. 33.

5Large customer group brief, p. 14. Mr. Goins sédten recommending the special contract custoneer b
given the same protection as non-special contrgstbmers covered by the stipulation. That's Bih not asking
for any special treatment, any more favorable tneat than any customers. I'm simply saying, lesthcustomers
have the same protections from merger relatedasskon-special contracts customers are given uhder
stipulation. That's all. (Initial brief of NuCorpp.33.)
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contracts in sufficient time for them to pursueaiatives if negotiations fail. They are promised
that those negotiations will recognize the contitins that these customers make to the
economic well-being of Utah and that those consragli be negotiated in accordance with
Commission standards in effect at the time. Ndsumnparable treatment is guaranteed for
retail ratepayers. PacifiCorp has indicated thplains to file for a significant rate increasetlie
near future. Any resulting rate increase wouldaftect the special contract customers.
Therefore, there is no comparability between alretstomer and a special contract customer.
One should note that the special contract custoareraot asking for comparable treatment.
They are not asking to have their rates subjetttéaate increase filed this year or the future rat
credits.

The promises that Scottish Power has made to rs@ga@ktensions to the special
contracts did not exist as a public commitment agiffCorp. There was no guarantee that
PacifiCorp would extend these special contract®ieéyhe contract period. What appears to be
happening in this proceeding is that the speciatrect customers are using the opportunity of a
merger to force new contract terms on PacifiConieuit negotiations. The assurances by
PacifiCorp that negotiations will be concluded mpde time for the special contract customers to
seek alternatives should be sufficient. The tas&ef on special contracts has held a number of
meetings. The DPU and the CCS do not oppose eatensf special contracts assuming they
meet the criteria established by the Commissiashtow that those contracts are in the public
interest. Automatic extension of contracts withaference to criteria established by the

Commission may have the unwanted affect of causanm to other ratepayers. That must be
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avoided. Using the legal argument of “discrimioatiis not a valid basis to force extensions of
these contracts.
V.
ADDITIONAL COMMENTS

A. RATE CAP

UIEC’s brief (p. 22) implies that the DPU has batkéf of a rate cap proposal by
agreeing to the rate credit included in the stippotta Further, UIEC points to the Wyoming
agreement as an example of a rate cap that ScBtisier has agreed to that apparently they
believe is more beneficial than the $48 milliondite The rate cap in Wyoming was for only
two years. There was not a cap on rates but &aliimm on rate increases to $12 million in the
first year and $8 million in the second, plus aepéciation change. The DPU'’s original
proposal was to consider an alternative similaMgoming or other mechanisms like a GDP
limitation on rate increases. It was never foahnolute rate cap for a five year period.

The rate credit provides anticipated merger beqhefitfront and insures that management
has a pecuniary stake in merger-related outcom@dlows general rate cases to proceed without
artificial limitations being placed on the resulid/e believe that the merger credit and
protections provided by other provisions in thewtitior? adequately protect customers from

risk associated with the merger making a rate cay@cessary.

®These other provisions include paragraph 3 elirmigaherger transaction cost from rates, paragr&h 1
requiring the use of hypothetical capital strucsugaragraph 25 stating that increased cost ofatagill not be
allowed in rates, paragraph 26 prohibiting theusin of the premium Scottish Power is paying tesaparagraph
28 requiring funding of network expenditures reqdito implement service quality standards fromrezdéed
internal funding, paragraph 41 requiring a spedafiowing of prudency prior to the inclusion of aepewable
resources in rate base, and paragraph 44 statihgaties in Utah will not increase as a resulhefrherger.
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B. DIFFICULTIES IN CALCULATING MERGER BENEFITS

UIEC and others claim that an advantage of thea@pemakes it unnecessary to attempt
to determine what costs are merger-related and sevaihgs could have been achieved absent the
merger. As with any merger of two utilities théfidulties associated with calculating merger
savings is present. That problem existed when Btaker & Light and PacifiCorp merged. It
will be present with this merger. What is cleathiat the burden of proof to show that there are
merger savings rests with the utility and not webulators. Understanding that this difficulty
exists does not appear, in and of itself, to wdraarate cap or present a basis for denying the
merger.

C. THE DPU AND CCS WERE NOT CO-OPTED AND CAPTURED

UIEC, presumably not in a pejorative manner, tisless Commission the DPU and CCS
have been “captured and co-opted by those theyategu (UIEC initial brief, p. 13.)
Presumably how the DPU and CCS were captured aopteal was to enter into a stipulation
that provides retail customers with a $48 millioarger credit and provides all of the protections
the DPU and CCS identified as necessary in theestigations. Even the tax issue received
sufficient consideration by the DPU and CCS to ieiee that such an issue could be heard in a

future rate proceeding.

"The UIEC states that the DPU and CCS were operatiaglimate of information deficit and did not
know of the tax savings when the stipulation wgseail.. UIEC brief, pp. 13, 15. It should be nadteat the
industrials cite CCS witness Talbot's testimony whedking about the tax issue. The confidentidlikbits that were
used during the hearings on this issue were alsesiponse to a CCS data request. It seems thBiRtleand CCS
had at least as much information as the industrials

The industrials also complain about the confidéstiatus of documents as part of their informatieficit
argument. These are the same industrials thahsoaigd received, confidential treatment of they@xhibit
introduced during the hearings that showed the sarhthe special contract customers, and the revéom each.
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We do not believe that we have been taken in bytiShd®ower. Instead, both the DPU
and CCS adequately performed investigations ledadinige stipulation and independently
determined that, with the terms of the stipulatioplace, the merger is in the public interest.
Two days of cross-examination of representativah@DPU and CCS by counsel for the
industrials certainly punctuated that point.

D. ADDITIONAL CONDITIONS

The UIEC makes the blanket assertion that “thedbavi and Committee appear to have
no objection to additional conditions.” The asseris made in the context of the tax savings
issue, but appears to be a blanket statementheABPU and CCS have set out in their original
post-hearing brief in this matter, they do objecali conditions having to do with restructuring
issues, including RTO’s and stranded costs, anébticed extension of special contracts.

VI.
CONCLUSION

The DPU and CCS continue to believe that if thenteand conditions of the stipulation
are adopted, the proposed merger is in the puitkeast. The DPU and CCS continue to
recommend the Commission approve the merger.

DATED this 17" day of September, 1999.

By

Michael Ginsberg
Assistant Attorney General

The industrials apparently do not have a probleth aitempting to keep their information confidehtia
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By

Douglas C. Tingey
Assistant Attorney General
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CERTIFICATE OF SERVICE

| hereby certify that | caused the foregoing J&aply Memorandum of the Division of
Public Utilities and the Committee of Consumer &% to be served upon the following
persons by mailing a true and correct copy of #raes postage prepaid, to the following on the

17" day of September, 1999:

Brian W. Burnett

CALLISTER NEBEKER &
McCULLOUGH

Gateway Tower East, Suite 900
10 East South Temple

Salt Lake City, Utah 84133

Edward A. Hunter

STOEL RIVES LLP

201 South Main, Suite 1100
Salt Lake City, Utah 84111-4904

Matthew F. McNulty, Il

Van Cott, Bagley, Cornwall & McCarthy
50 South Main St., Suite 1600

PO Box 45340

Salt Lake City, Utah 84145

Peter J. Matheis

Matthew J. Jones

BRICKFIELD BURCHETTE & RITTS, PC
1025 Thomas Jefferson Street NW

800 West Tower

Washington, D.C. 20007

Bill Thomas Peters

David W. Scofield

PARSONS DAVIES KINGHORN &
PETERS PC

185 South State Street, Suite 700

Salt Lake City, Utah 84111
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William J. Evans

PARSONS BEHLE & LATIMER
201 South Main Street

PO Box 45898

Salt Lake City, Utah 84145-0898

Roger O. Tew
60 South 600 East, Suite 200
Salt Lake City, Utah 84102

Lee R. Brown

Vice President

Magnesium Corporation of America
238 North 2200 West

Salt Lake City, Utah 84116

Daniel Moquin

Assistant Attorney General

1594 West North Temple, Suite 300
Salt Lake City, Utah 84116

Gary A. Dodge

PARR WADDOUPS BROWN GEE &
LOVELESS

185 South State Street, suite 1300

Salt Lake City, Utah 84111-1536

F. Robert Reeder

PARSONS BEHLE & LATIMER
201 South Main Street, Suite 1800
Salt Lake City, Utah 84145-0898



Steven W. Allred

Salt Lake City Law Department
451 South State, Suite 505
Salt Lake City, Utah 84111

David F. Crabtree

Deseret General & Transmission
Co-operative

5295 South 300 West, Suite 500

Murray, Utah 84107

Dr. Charles E. Johnson

Salt Lake Community Action Program &
Crossroads Urban Center

1338 Foothill Blvd., Suite 134

Salt Lake City, Utah 84108

Arthur F. Sandack
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Law Fund Energy Project

2260 Baseline Road, Suite 200
Boulder, Colorado 80302

Stephen R. Randle

RANDLE DEAMER ZARR ROMRELL &
LEE PC

139 East South Temple, Suite 330

Salt Lake City, Utah 84111-1004

Paul T. Morris
3600 Constitution Boulevard
West Valley City, Utah 84119

Brian L. Farr

Assistant Attorney General

160 East 300 South

PO Box 140857

Salt Lake City, Utah 84114-0857




