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1                       Hearing Proceedings

2                         October 4, 2012 

3                          PROCEEDINGS

4   THE HEARING OFFICER:  On the record.

5   This is the t ime and place for the continuation of  a

6 scheduling conference that was convened and duly noticed. I t

7 began yesterday and was continued to today to af ford the

8 part ies an opportunity to put their posit ions on the record

9 regarding the schedule for the matter in question, which is the

10 Applicat ion of  Questar Gas Company for Approval of  the Wexpro

11 II Agreement, Docket No. 12-057-13.

12   And let 's take appearances of  Counsel.   And then

13 I--as I  understand it ,  Mr. Proctor has a matter to present. Let 's

14 begin with the applicant.

15   MS. BELL:  Yes, good morning.  Colleen Larkin Bell

16 and Gregory B. Monson for Questar Gas Company.

17   MS. SCHMID:  Patricia E. Schmid with the Attorney

18 General 's of f ice for the Division of  Public Uti l i t ies.

19   MR. PROCTOR:  Paul Proctor on behalf  of  the

20 Off ice of  Consumer Services.

21   THE HEARING OFFICER:  Thank you.  Any other

22 appearances?  I  know we have someone on the phone.  Perhaps

23 you could identify yourself .   I  think i t 's Betsy Wolf .

24   MS. WOLF:  Thank you.  I t 's Betsy Wolf  f rom Salt

25 Lake Community Act ion Program.
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1   THE HEARING OFFICER:  Thank you, Ms. Wolf .

2   Mr. Proctor.

3   MR. PROCTOR:  Thank you.  Af ter the scheduling

4 conference yesterday, Questar, Ms. Bell ,  Mr. McKay, and I met

5 to see if  we could resolve some of  the issues that were --we

6 couldn't resolve yesterday during the conference. And it 's my

7 understanding that Questar spoke with the Division

8 representat ives and that there's an agreement, but I 'm not

9 certain about that.   I  was not party to that.

10   In any event, i f  I  could just go through and let you

11 know what we've been able to resolve.  And I think what that

12 brings is that there's--one issue that we need to address today

13 in oral argument pertaining to our--the Off ice's request.  First of

14 all ,  i t  would be a formal adjudicat ive proceeding.  W ith respect

15 to the 1981 cases revolving around the Wexpro st ipulat ion and

16 agreement, i t 's my understanding--our understanding that the

17 Commission is going to acquire that f i le to the extent that i t

18 exists, f rom archives.  We don't  know how long that's going to

19 take or what the format is or even what i t  contains, but you're

20 going to do your best to acquire as many of  the records of  that

21 case as possible.  And as you know, we're looking in part icular

22 for test imony and briefs.  So, you know, we appreciate your

23 effort .   And if  you would just let us know if  we can assist.

24   THE HEARING OFFICER:  And I 'm prepared to do

25 that today.  When you've concluded your--
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1   MR. PROCTOR:  Okay.  Great.

2   Insofar as our request that Questar Gas f i le an

3 amended application, the Off ice would withdraw that request.

4 And that would also apply to the amended applicat ion pertaining

5 to both jurisdict ional al legations and contracts with Wexpro

6 upon which the Wexpro I I  agreement is based. Those may

7 become relevant later.   But for right now, those two requests are

8 withdrawn.

9   I t  is 5 and 6 of  our request for prehearing order

10 that are st i l l --we would ask that you hear this morning. Seven,

11 we didn't  real ly discuss.  That 's something--that 's up to the

12 Commission that 's back to the provision of  not ice of  the

13 applicat ion.  That wil l  proceed in i ts normal course. I  don't  have

14 any problem with that.   So that we don't need to deal with.

15   The responses to the applicat ion, I  think that 's in

16 part relat ive to the proposed schedule that we've come up with

17 that--at this point in t ime, as to No. 9, we requested the

18 discovery commence immediately and establish the t ime. 

19                  (Telephone interruption.)

20   THE HEARING OFFICER:  Has someone joined the

21 proceeding?  Has Ms. Wolf  lef t  the proceeding?  I  think that 's

22 what happened.

23   MR. PROCTOR:  Okay.

24   THE HEARING OFFICER:  Mr. Proctor, please

25 continue.
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1   MR. PROCTOR:  As to discovery, what I  would ask

2 is that the al lowance for discovery proceed as provided for by

3 the rules.  And I bel ieve that that discovery can

4 commence--or--you can ask discovery, but responses are not

5 due unti l  such t ime as a response is f i led or the t ime for f i l ing a

6 response concludes.  And that 's 30 days.

7   Honestly, I  think i f  the other part ies insist,  the

8 Off ice would postpone discovery on any issue other than those

9 that are going to be raised in the October 26 f i l ing.  And that 's

10 probably minimal, i f  any, at al l.

11   But anyway, the discovery, I  think we're just going

12 to let that take i ts normal course, as well .   That 's my

13 understanding.  I  hope I 'm--okay.  Mr. McKay is shaking his

14 head yes.

15   Ten we'l l  deal with on the schedule.  Eleven,

16 perhaps there was some misunderstanding on the part of  the

17 Off ice as to what was intended by an expedited proceeding. But

18 at least Questar and the Off ice have agreed that the

19 hearing--the f i l ings and the hearing that would be scheduled

20 now for November 28, 2012, are not the end of  this proceeding,

21 and that as a formal proceeding, in the event that the

22 Commission f inds i t  appropriate that this proceeding continue,

23 then there would be provisions for discovery, test imony,

24 hearings, and so forth.

25   So, i t  was perhaps the Off ice's misunderstanding
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1 that the intent of  the Division and the--Questar was that this

2 case would reach a f inal order by the end of  November of  this

3 year.  And that is plainly not the case.  So, that takes care of

4 that.

5   Now, as to the proposed schedule, there are

6 disposit ive motions that the Off ice is contemplat ing.  And it 's no

7 surprise to Questar what they are.  So, what we did is moved

8 the init ial proposed dates that Questar had f i led day before

9 yesterday a l i t t le bit  to accommodate some of the part ies'

10 interests, as well  as there was a holiday in the middle and also

11 there was some addit ional proceedings that part ies were

12 involved with.  So, the one we handed to you, the proposed

13 schedule, is something that Questar and the Off ice discussed

14 and would--and agreed to.  I  understand the Division has

15 agreed, as well .   I  don't  know.

16   And so with that, i f  that would meet the

17 Commission's needs, then, again, the only thing remaining

18 would be our request 5 and 6 in the--

19 that we would have to hear today.

20   THE HEARING OFFICER:  Thank you, Mr. Proctor.

21   Any addit ional information or comment f rom the

22 other Counsel here?

23   MS. BELL:  Maybe just one comment.  And Mr.

24 Proctor's representat ions regarding the proposed schedule are

25 correct.  We did meet and we did meet also with the Division. 
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1 With regard to the November 28 proposed date for the hearing, I

2 just wanted to mention that we didn't  contemplate that a hearing

3 was mandatory.  Only necessary, i f  af ter review of  the briefs the

4 Commission determined in i ts discret ion i t  wanted to have a

5 hearing. Certainly, i f  the Commission wanted to just order based

6 on the briefs, i t  could certainly do that at that t ime.

7   THE HEARING OFFICER:  Thank you.  That seems

8 consistent with what I understood Mr. Proctor to say, as well .

9   MR. PROCTOR:  Well,  of  course, yeah. 

10 Commission always can forgo a hearing.

11   THE HEARING OFFICER:  Ms. Schmid, anything

12 else to add?

13   MS. SCHMID:  Yes.  The Division agrees with the

14 proposed schedule start ing with October 26 and ending with

15 November 28 as proposed.  The Division spoke with Questar a

16 li t t le bit about the schedule, but has not spoken with the Off ice

17 and does not know of any disposit ive motions that the Off ice

18 may do, because we were not involved in that conversation.

19   THE HEARING OFFICER:  Thank you.  So, i f  I 'm

20 understanding the schedule that 's proposed, the dates in

21 question would solely address legal issues.  And then if  the

22 applicat ion were to go forward fol lowing the determination of

23 those issues, there would be a subsequent schedule that would

24 address the evidentiary matters and--that would lead to a further

25 examination of  the applicat ion.  I  think I  have that r ight.
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1   MR. PROCTOR:  That is not correct.   These would

2 be disposit ive motions.  Disposit ive motions can address

3 factual,  as well  as legal issues.  And--for example, jurisdict ional

4 cases are of ten, i f  not always, factually driven.  So, disposit ive

5 motions, they would be motions that would end this proceeding

6 with a f inal order.

7   THE HEARING OFFICER:  I  understand that.   I

8 didn't  mean to suggest there wouldn't  be factual elements to the

9 information presented, but simply that we--i t 's not intended that

10 we conclude the evidentiary examination in the event that the

11 disposit ive motions don't  resolve the issues before the--

12   MR. PROCTOR:  I f  the case carries on and either

13 on one or more issues, then, of  course, there would be an

14 evidentiary hearing ult imately anticipated.

15   THE HEARING OFFICER:  I  think I 'm on the same

16 page with you.  Thank you.

17   Just to respond to the elements of  the Off ice's f i l ing

18 that Mr. Proctor addressed that don't  relate to the schedule

19 direct ly, I  wanted to note that the materials that have been

20 requested related to Docket No. 76-057-14 have been located in

21 the archives and--but for some maintenance issues with

22 mechanical arms that retr ieve them, they'd be here today.  But

23 we expect they' l l  be available by Monday.  We would intend to

24 have them here and available to any party that wants to inspect

25 them.  That does not amount to a determination of  their
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1 relevance to the proceeding, but simply the Commission's abi l i ty

2 to make its records available to the part icipants in the

3 proceeding.

4   In addit ion--and I mentioned this yesterday, but to

5 have it  on the formal record that we're developing today--there

6 are several documents related to this--the 76-057-14 case that

7 are currently available on the Commission's website.  And they

8 include the--a summary of  the sett lement agreement in that

9 earl ier indicat ion, the Commission's report and order in that

10 case, the st ipulat ion and agreement in that case, and the

11 exhibits and schedules associated with that st ipulat ion and

12 agreement.  And those were available under the "Gas" tab and

13 under the "News and Information" heading that is l isted on that

14 tab.

15   And this wil l  be a formal proceeding.  The part ies

16 have reached that agreement.  That 's the Commission's

17 determination, as well .   The Commission's intent is that the

18 order that issues fol lowing this hearing today wil l  be distr ibuted

19 to the general service l ist .   And that would be--that would occur

20 in ordinary course.  And that 's an electronic distribut ion.

21   And we--I  would l ike to take a brief  recess to

22 evaluate the proposed schedule and then come back to the

23 issues that relate to Paragraphs 5 and 6 in the Off ice's papers,

24 unless there's anything else that the part ies would l ike to raise

25 before we do that.   Is there--i f  possible, I 'd l ike to be able to
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1 give you some certainty about the schedule that you proposed

2 today.  And so a recess wil l  help me be able to do that.   Thank

3 you.  We'l l  be in recess for f ive minutes. 

4            (Recess taken, 10:19-10:25 a.m.)

5   THE HEARING OFFICER:  Are we al l here?

6   On the record.

7   The proposed schedule for addressing the

8 disposit ive motions or legal issues as they're referred to in the

9 schedule is approved.  And part ies can count on that as we go

10 forward.  Commission wil l  issue a writ ten order that wil l  include

11 this schedule.  But, as I  said before the recess, I  thought i t

12 would be helpful to me to have that assurance today.

13   So, now, I think i t 's t ime for us to take up the

14 posit ions expressed by the Off ice in paragraphs--I think i t 's 5

15 and 6, i f  I 've understood correct ly.

16   MR. PROCTOR:  Yes, sir.

17   THE HEARING OFFICER:  Mr. Proctor, would you

18 like to address those matters?  And then I ' l l  hear f rom the other

19 part ies.

20   MR. PROCTOR:  I  would.  Thank you very much for

21 having this hearing.  I  think this is a better way to resolve this

22 part icular matter than further discussions. Yesterday may have

23 reached the same result ,  but this is a much better way, in our

24 judgment.  Thank you.

25   Essential ly what we're asking in 5 and 6 of  our
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1 request for prehearing order is that the Division conform its

2 analysis and evidence with respect to the Wexpro I I  agreement

3 and--most importantly, their signatures, their executing that

4 agreement closely to, i f  not precisely, as required by Utah law.

5   And let me set the stage a l i t t le bit .   I --bear with

6 me, please, because the way that we got to this request is f rom

7 a careful analysis of  what Wexpro was in 1981 and what the

8 Division and Wexpro, Questar, and a Wyoming governmental

9 agency wish it  to be today.

10   There are substantive and procedural agreements

11 in the 1981 Wexpro st ipulat ion and agreement that are adopted

12 into this contract between the Division and Wexpro without

13 material change.  In part icular,  relat ing to this Commission's

14 jurisdict ion, the Division's act ivit ies in connection with an

15 unregulated oi l  company.  And I say it 's an oi l company because

16 the summary that 's on the Commission's website of  the

17 agreement describes Wexpro as an oil  company.

18   Those provisions are very unique.  And they have

19 not been reproduced or applied in any other l i t igat ion or dispute

20 or docket seeking this Commission's approval or act ion in 31

21 years since they were f irst put into place.

22   The 1981 st ipulation and agreement resolved what

23 that same summary on the Commission's website says or

24 describes as a plethora of  pending and threatened l i t igat ion and

25 a complex and growing cancer of  l i t igat ion.  That 's the
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1 descript ion that 's on the summary of  the agreement that the

2 Commission has posted on its website.

3   The Utah Supreme Court in 1983 approved that

4 stipulat ion and sett lement--or excuse me--stipulat ion and

5 agreement and explains why it  was entered, and the

6 provisions--the unique provisions of  i t  in a much more scholarly

7 manner, in part icular,  addressing why those unique

8 posit ion--provisions, which the Division and Wexpro want to

9 revive and apply elsewhere--why they were necessary.  The

10 Supreme Court did so.

11   The way that the Off ice reached this decision to

12 ask that the Commission--or the Division explain why they did

13 what they did in signing the Wexpro II agreement is also born

14 from the contrast between a complex and growing cancer of

15 li t igat ion and the necessity for having those provisions back in

16 1981 and the circumstances that exist now.

17   Now, with respect to the Wexpro--1981 Wexpro

18 agreement, which did essential ly two things: One, i t  determined

19 a market value of  oi l  and gas propert ies that had been conveyed

20 by mountain fuel supply--now Questar--to a subsidiary, Wexpro,

21 and it  established a means by which the rate payers would

22 receive a return on their investment, because those propert ies

23 conveyed to Wexpro had been in part paid for by the rate payer. 

24 That 's simple.  There are many other complicat ions.  There are

25 many other subtlet ies to the agreement.  But, in essence, that 's
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1 what was done.

2   And I wil l  be cit ing on occasion to the Utah

3 Supreme Court,  in which they noted that the purpose of  the

4 proceeding was to determine a market value of  those propert ies

5 conveyed and that the appropriate benef its f rom those

6 propert ies would benef it  the customers and Questar. And that

7 was the purpose of  the agreement.  And that was the basis--the

8 beginning of  their analysis of  the contract.

9   What we have now, however, is a Wexpro I I  that

10 continues to operate favorably for the benef it  of  Wexpro,

11 Questar, and the rate payers.  In other words, the Wexpro

12 agreement f rom 1981 continues to--everyone continues to

13 receive the benef it  of  their bargain.

14   There is remaining on Wexpro propert ies--i .e.,

15 those that were def ined in the Wexpro agreement, that had been

16 conveyed to Wexpro for which the consumer receives

17 cost-of-service gas and for which Wexpro receives a

18 formula-driven rate of  return, which is presently approximately

19 20 percent.

20   That continues on, and in fact,  using the proven

21 gas reserves that--within those propert ies conveyed, there is

22 another 11 1/2 years of  gas supply available to Utah retai l

23 consumers from the propert ies governed by the pricing

24 mechanisms and the ownership and the rate of return that was

25 determined back in 1981.
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1   Now, that 's proven reserves.  There are

2 exponential ly greater probable and possible reserves within

3 those dedicated propert ies.  The other thing you must--I  would

4 like you to real ize--

5 and it 's very apparent within the Utah Supreme Court 's 1983

6 decision--is that the stipulat ion and the agreement and the

7 Supreme Court 's approval of  i t ,  as well  as the report and order

8 that the Supreme Court was reviewing, do not upset the

9 conveyance of  those propert ies. The conveyance of those

10 propert ies back in--actually the late--mid and late '70s was

11 determined to be a property conveyance and a matter of

12 contract.   And that was f inal and set in stone, never to be upset

13 again.

14   Today--so now we're facing a situat ion, not a

15 cancer of  l i t igat ion, not complex and dif f icult  l i t igat ion, not

16 expensive l i t igat ion, not the cessation of  explorat ion, not the

17 threat to the gas supplies at a certain price to retai l  consumers

18 in Utah--we're not facing any of  that.  There is no exigent

19 circumstance that would require anything even close to the

20 agreement of  1981 even if  i t  was appropriate to do so.  And,

21 yeah, the Division and Wexpro have agreed to apply to this

22 future agreement the same provisions that governed that

23 cancerous l i t igat ion.

24   Now, I  wil l  say as we talked yesterday, the

25 summary that is on the Commission's website is not dated.



                                                                  Hearing Proceedings   10/04/12 17

1 Although you can determine the date f rom its contents--and that

2 is sometime prior to August of  1981--but certainly close to the

3 time when the agreements were f inal ized and signed.  And its

4 author is not identif ied either.  And there's been speculat ion

5 about who wrote i t .   But, nevertheless, the Commission has

6 chosen to use that as a summary.  And that 's why I cite to it .

7   The Supreme Court 's order is an equally

8 appropriate summary.  They describe the same circumstances

9 as what started f rom the 1979 remand from the Utah Supreme

10 Court back to the Commission, the circumstances were very

11 dif ferent.  In fact,  they said the ground was shif t ing beneath

12 their feet--refer to this part ies--

13 part ly because of  the part ies' own act ions, but more importantly

14 because of  the legal and economic real i t ies over which neither

15 had complete control.   Wexpro exercised its equitable r ight to

16 terminate a joint explorat ion agreement.  And, thereaf ter,  the

17 part ies sought new approaches to the development and

18 explorat ion of the contested propert ies that would be feasible

19 and legal.

20   What we have in the Wexpro I I  agreement is a

21 voluntary agreement that the Division of  Public Uti l i t ies has

22 described as--gives the Commission an opportunity to evaluate

23 propert ies in the future--we don't know who they are--and also

24 describes i t  as the proceeding in this case is not a proceeding

25 the applicant was obligated to bring, as i f  this is a purely
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1 voluntary contract that the Division has entered and the Division

2 has signed it  because they want you to have an opportunity to

3 look at propert ies, but it 's not something that real ly is even

4 requir ing the Commission's approval.

5   And that--those two statements are found on page

6 .3 and on page .5 of  the Division's response to our request for

7 prehearing order.  So, what we have--what we're faced with are

8 1981 provisions under very exigent circumstances approved by

9 the Utah Supreme Court and made f inal and binding.  And never

10 more have they seen the l ight of  day except with connection

11 with an unregulated oi l  and gas company.  We're going to take

12 those and put them right here.

13   The importance of that to this proceeding is this: In

14 1981, in order to determine whether or not to approve the

15 Wexpro agreement, there were eight days of  hearings to

16 determine if ,  in fact, the transfer of  propert ies was for market

17 value, what that market value is, and to determine if  the benef its

18 to come back to the consumer on the basis of  cost of  service

19 and a formulaic rate of  return benef its the customers and

20 Questar Gas.

21   The Division part icipated in that hearing.  And if

22 you read the Supreme Court 's opinion about the contents of  that

23 hearing, they noted that the Commission heard f rom quali f ied

24 accountants, economists, petroleum engineers, energy and

25 uti l i ty rate consultants, petroleum geologists, security analysts,
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1 shareholders, of f icers of  the companies, and assistant attorney

2 general,  and public witnesses, including rate payers.  And the

3 Division was very much a part of  that, eight days of  hearings to

4 determine it .   Went to the Supreme Court.   The Supreme Court

5 approved it  for specif ic purposes.

6   In this case, the Division of  Public Uti l i t ies has in

7 explaining this agreement, and explaining why it  entered this

8 agreement, including i ts authority to enter the agreement, has

9 provided this Commission with a signature.  They signed it .   And

10 that 's i t .   And now they would ask the Commission to approve it

11 and they would ask al l  the part ies--the Off ice included, but also

12 intervening part ies, to just f i le a response to address the issues

13 when the only thing we have explaining the Commission--the

14 Division's entry into a contract is a signature.

15   Now, the Off ice can and has examined Questar

16 Corporat ion and the subsidiaries.  I t 's a public company. We've

17 looked at analyst-culled transcripts.  We examined most recently

18 a presentat ion given by Questar Corporat ion in New York,

19 Barclays Capital Energy Conference.  That was September 5,

20 2012.  SEC f i l ings, al l  of  those pertaining to Wexpro and its

21 ongoing operat ions, and also to this Wexpro II  agreement.

22   Questar Corporat ion actually f i led--made a f i l ing

23 with the SEC to say, "We have signed this agreement."  But--and

24 we can test some of  the explanation that Questar gave as to

25 why they did also in the test imony f rom Mr. Livsey on behalf  of
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1 Wexpro and Mr. McKay on behalf  of  Questar Gas.  So, we know

2 those things.  And we have questions about i t .   And we can get

3 part ly to the answers with respect to Questar Gas, but we have

4 no idea why did the DPU do it .

5   So, that 's why we made the request that we did.

6 And it 's that request, I  think, is nothing more than asking that

7 the DPU perform the duties that i t 's required to do. In 54-4a-6,

8 the Legislature has def ined the Division's object ives.  One of

9 those is to act in the public interest in order to provide the PSC

10 with object ive and comprehensive information, evidence, and

11 recommendations consistent with establishing economic and

12 eff icient reliable operat ions of  public ut i l i t ies, consistent with

13 the establishment of  just,  reasonable, and adequate rates, and

14 also in a manner that is understandable to the public.

15   We believe that the Commission should have

16 before it ,  and we believe that the Off ice, intervenors, and public

17 should have before i t  the object ive and comprehensive

18 information, evidence, and recommendations of  the Division

19 explaining this Wexpro agreement and, in part icular in this case,

20 explaining why they signed it  without any review by the Public

21 Service Commission in advance.

22   In essence, the Division, by signing this, by

23 entering this agreement, has already decided that i t 's in the

24 public interest,  has already assumed we have suf f icient record

25 we--to enter into this agreement, bel ieving that the rates are
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1 just and reasonable and it 's going to promote ef f icient and

2 economic operat ion of  a public ut i l i ty,  and that information is

3 available.  But they are unwil l ing to provide i t .   We have to

4 guess and the Commission has to guess.

5   We believe that the intent of  the 54-4a-6 was that

6 the Commission--or the Division is going to review proposals,

7 rate cases, and such, and they're going to gather together that

8 object ive, comprehensive information and they're going to

9 provide i t  along with their recommendation to the Public Service

10 Commission, not that they're going to begin the process by

11 executing a contract which contains specif ic obl igat ions and

12 grants the Division only specif ic r ights entered into with an

13 unregulated oi l  and gas explorat ion company.  And if  you read

14 the contract careful ly,  the only material obl igat ions outl ined in

15 that agreement are upon the Division and Wexpro, not Questar

16 Gas. So, we believe that the object ives are simply not being

17 met.

18   But i t 's more serious than that.   The Division is also

19 established for certain function--to perform certain funct ions. 

20 And that 's 54-4a-1.  And if  you read throughout them, the

21 proceedings they may commence, the proceedings they may

22 intervene in, the obligat ions that they have to conduct audits,

23 the requirement that someone must provide information to

24 them--every one of  the obligat ions, the functions that the

25 Legislature has directed the Division to do are regarding matters
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1 within the jurisdict ion of  the Public Service Commission.  The

2 information they are to provide is all  going to the benef it  of  the

3 Public Service Commission, other part ies to the case, and the

4 general public.

5   The addit ion of  public ut i l i t ies, we believe, and wil l

6 be addressed ult imately doesn't  have the authority to enter into

7 a contract which by their own explanation, they don't  have--i t 's

8 outside of  your jurisdict ion.  Somehow, the Division has the

9 authority to say to the Commission, "Well,  we' l l  let you take a

10 look at this, but af ter you take a look at these propert ies, you

11 have nothing more to do with it ."

12   Now, one of the reasons we decided also to ask the

13 Commission to require the Division provide their

14 recommendations, their analysis, their studies of  the proposal

15 by the Wexpro I I  agreement, document the review and provide in

16 the testimony or some form--it  needn't  be test imony--an

17 explanation of  the results of  that study and that invest igat ion

18 and that examination and also the specif ic circumstances,

19 allegations, law, whatever upon which i t  rel ies to establish i ts

20 statutory authority to enter the agreement.  That 's a pretty

21 important thing for the Division, a State agency, to do.

22   The Off ice may be wrong in i ts assessment of  the

23 Wexpro II  agreement.  The Off ice may very well  be--

24 misunderstand the law pertaining to the statutory authority the

25 Division of  Public Uti l i t ies.  We may very well  be.  And that 's
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1 why we were wanting the Commission to order that they do so,

2 and do so up f ront,  not wait unt i l  they feel the t iming is

3 appropriate.  Everybody has a strategy going into this.

4   But governmental ent i t ies are in a dif ferent

5 category.  We have obligations to the public f rom the beginning

6 to explain things, and part icularly when the statutory authority

7 and the statutory duties that an agency is given, the Off ice is

8 the same way--says you're supposed to be providing information

9 object ive, comprehensive information to the agency that is the

10 adjudicative agency that is going to make the decision, not

11 acting outside of  those--that scope of  that statutory authority.

12   As you're well  aware, i f  the Legislature says--or has

13 not said you can do it ,  then the Legislature is presumed to have

14 said you can't do i t .   And that 's the Supreme Court opinion for

15 decades, and most recently in the Heber Light & Power case.

16   So, that 's what we want.  Tel l  us, Division, what

17 analysis you did, what examination you did.  Why is this

18 agreement one that establishes ef f iciency, economic

19 operat ions?  Why is i t  necessary in l ight of  Wexpro?  Why did

20 you incorporate provisions f rom 31 years ago that were entered

21 for specif ic reasons and to address part icular problems?  Why

22 are you bringing those forward and agreeing to them for the

23 future to deal with unidentif ied propert ies, made at Wexpro's

24 discret ion, based upon standards that are certainly unknown to

25 the Off ice?  I  don't  think they're-- they may be unknown to
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1 everybody.  They may not exist,  but standards, reasons for

2 bringing a part icular property which are unstated.  I f  the Division

3 has that type of  information, the Commission is ent i t led to i t  as

4 are the other part ies, as are the general public to understand

5 this process.

6   The funct ions of  the Division are also always based

7 upon matters within the jurisdict ion of  the Commission.  So, i f

8 there's a question there, that has to be addressed.  I f  this

9 matter truly is voluntari ly,  the applicant doesn't  have to even

10 bring it--and the Division's just of fering the Commission some

11 information, i t  doesn't  have to of fer to them, then this ent ire

12 proceeding need not go forward and the Division can contract al l

13 it  wishes.  Then it  comes up to the Legislature or somebody else

14 to say, No, you can't  do that.

15   The other problem is--and I 'm not certain that this

16 is the case, because I have not seen anything f rom the

17 Division--I 've seen certainly what the--what Questar rel ief

18 is--what--rel ief  Questar is seeking--pardon me.  I  know that.  We

19 think we know why.  But as to the Division, I 'm assuming that

20 they also are seeking by their signature to not only bind

21 themselves, but to bind everyone else, including the Off ice.

22   And so, for example, the Division's agreement that

23 they wil l  only resolve questions about Wexpro propert ies that

24 this Commission may approve for inclusion and treatment--rate

25 treatment as a Wexpro I I  property wil l  always be resolved
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1 outside the Public Service Commission process by binding

2 arbitrat ion, binding upon the Commission, and therefore binding

3 upon also the Off ice of  Consumer Services.  I  have to assume

4 that they want--the Division intends by i ts execution of  that

5 agreement to enforce that contract as against al l other part ies

6 with an interest,  including the Off ice of  Consumer Services.

7   I  went through and looked at the Off ice's statutory

8 functions, of  course.  We do that of ten.  We try to stay--to st ick

9 within i t .   I  thought, Well,  what i f  the Off ice of  Consumer

10 Services had also signed this agreement and committed to the

11 same obligat ions that the Division has? Can we do that?  I t 's

12 plain that the Off ice doesn't  have that statutory authority, and I

13 don't  think that the Division does either.  And again, maybe the

14 scope of  their statutory authority is so great that it  would

15 encompass it .  But I  think that under these circumstances, the

16 Commission needs to know that and they need to know it  up

17 front.

18   There was an instance several years ago in which

19 the division became a joint applicant with Questar in that case

20 and both proposing a part icular outcome, you know, whatever

21 one may think of  the ult imate outcome is not relevant, but i t

22 became so dif f icult  even then to kind of  f igure out what i t  is that

23 the Division had done outside of  the Commission process that

24 would--they would join with the uti l i ty and advance a part icular

25 regulatory policy rather than scrut inizing the policy and
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1 providing that comprehensive information, evidence, and

2 recommendations to the Commission.

3   Well,  this goes even a step further.  They

4 insist--and you read that I 'm certain, in their response to our

5 request for a prehearing order--

6 this is--they are not joint applicants.  And that makes it  worse,

7 because now you have a governmental ent i ty, a governmental

8 agency with public obl igat ions entering into an agreement with

9 an unregulated private company and saying--and assuming

10 certain responsibi l i t ies outside of  the Commission's jurisdict ion.

11 It 's not submitt ing any evidence to you and then saying, we may

12 or may not tel l  you why.  Because remember, at this point in

13 time, unt i l--unless the Commission says, "Thou shalt  f i le this,"

14 you may not ever know from the Division why they did what they

15 did.  I  bel ieve the Commission submitted an act ion request to

16 the Division, asking, I  bel ieve, for an analysis of  the contract or

17 something.  I  wasn't  able to get that of f  of  your website.  I 'm

18 sure i t 's my computer, not your website.

19   And the response was, Well,  we have a scheduling

20 hearing and we have to expedite this.  That just makes no

21 sense.  I t 's no sense within the operat ions that--the statutory

22 and the proper operat ion.  That 's why we want i t .  I f  the Division

23 has reasons, we would l ike to know them.  I  would think the

24 Commission would, as well .   That 's why we asked in our

25 request, Paragraphs 5 and 6.
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1   Thank you.

2   THE HEARING OFFICER:  Thank you, Mr. Proctor.

3 Just to sharpen this question a l i t t le for me, if  I  may impose on

4 you now to help me--before the other Counsel speak, how do

5 you dist inguish the Division's posture versus them signing a

6 sett lement agreement or a sett lement st ipulat ion in a rate

7 making matter?

8   MR. PROCTOR:  Glad you asked.  I f  you look

9 at--hope I get these numbers right--54-4a-1, i t 's sub (3), one of

10 the funct ions of  the Division is certainly to negotiate.  "Any

11 sett lements, st ipulat ions, or other forms of  compromise or

12 agreement negotiated by the Division shall  be approved by the

13 Commission before becoming ef fect ive."

14   So, i t  to some extent describes the fact that--and

15 by implicat ion, that the Commission--the Division can enter into

16 sett lement st ipulat ions and other forms of  compromise and

17 agreement.  No question.  And 57-7-1, of  course, encourages

18 part ies to negotiate in such matters and so forth.

19   That presumes--that part icular sect ion presumes

20 that there is a dispute or a request for act ion pending in f ront of

21 the Public Service Commission and the Off ice and the Division

22 are by administrat ive rule, I  believe, maybe statute--

23 always part ies to those proceedings.  And of  course, we do

24 enter into sett lements, we entered into a sett lement most

25 recently with Rocky Mountain rate--Rocky Mountain Power in a
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1 rate case.  I t  happens al l  the t ime.

2   But there is a def init ive request by a public ut i l i ty

3 for a decision or an act ion within the jurisdict ion of  the

4 Commission that is f irst reviewed and examined by the Division

5 and the Off ice and other part ies i f  they wish.  And in the end,

6 the Division has the authority under statute to negotiate a

7 resolut ion to that dispute.  This contract is not a dispute.

8   I  mean, i f  you look at the description of  the Wexpro

9 agreement f rom 1981 and the st ipulat ion in part icular,  look at

10 the st ipulat ion--the description of  the amount, the complexity,

11 the signif icance, and the expense of  the l i t igat ion certainly fal ls

12 within the realm of  a governmental agency's authority to sett le

13 disputes by st ipulation and agreement.

14   But i f  you also look at the Supreme Court decision

15 approving i t ,  you' l l  see how they addressed the Division's role in

16 the agreement with respect to the propert ies that had been

17 conveyed, a conveyance transfer that was certain because it

18 was a matter of  property law or contract law. The Division

19 assumed certain responsibi l i t ies with respect to those

20 propert ies, the monitoring and the arbitrat ion proceeding.  They

21 address--the Supreme Court addressed the legali ty of  the

22 Commission's--or the Division's role as to those propert ies and

23 said in that case it 's not i l legal.  But this is very dif ferent.  This

24 is them reaching out and entering into a voluntary agreement

25 that incorporates specif ic obligations on the part of  the Division
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1 of Public Uti l i t ies, which is a part of  the Department of

2 Commerce of the State of  Utah that is voluntary, total ly

3 voluntary. They set a rate for gas.  And they set a rate of  return

4 for a unregulated oi l  and gas exploration company with no

5 evidence or information pertaining to the calculat ion of  a proper

6 rate of return on a part icular oi l  and gas resource.  That 's what

7 they do in that contract.

8   So, i t  is not a sett lement--an ongoing dispute.  And

9 those words mean something.  This is a contract,  a private

10 contract that the Division has entered into.  Now, i f  they have

11 some reason that they believe i t 's a sett lement of  a dispute or of

12 a pending case in f ront of  the Public Service Commission or

13 some other forum in which they may intervene and part icipate,

14 then they should explain that.   They should--we want them to

15 explain that,  because as I said, the Off ice has been wrong, wil l

16 be wrong again, may be wrong in this case.  My analysis of  their

17 functions and their statutory authority may very well  be wrong. 

18 It 's been wrong before, i t ' l l  be wrong again, may be wrong in

19 this case. But they've got to tel l  you.  This has as much in the

20 interest for the Commission as i t  is for the general public and

21 the other part ies who are going to part icipate in this proceeding. 

22 Tell  us up f ront.   That 's al l  we want.

23   THE HEARING OFFICER:  Thank you, Mr. Proctor.

24   Ms. Schmid.

25   MS. SCHMID:  Thank you.  Like the Off ice, the
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1 Division appreciates the opportunity to explore this issue on the

2 record and before the Commission in this forum.  The Division

3 believes that this wil l  present the Commission with an

4 appropriate source of  information upon which to make its

5 decision concerning Paragraphs 5 and 6 in the Off ice's

6 pleading.

7   First of  al l,  the Off ice suggested that we look at the

8 Wexpro I case.  The Wexpro I  case is an important case. I t  does

9 have bearing on the Wexpro I I  agreement that is presented to

10 the Commission.  The circumstances of  Wexpro I were dif ferent. 

11 Indeed there were a large controversy and a sett lement was

12 reached; however, that sett lement was approved and approved

13 by the Utah Supreme Court.

14   I  do not bel ieve that an act ion that would be i l legal

15 was made legal by the Supreme Court because of  the hard

16 circumstances.  The Division either had the authority to do what

17 it  did in Wexpro I  or i t  did not.   The Commission either had the

18 authority to do what i t  did in Wexpro I or it  did not.   Those are

19 legal issues which were examined, I  believe, by the Court.   And

20 I encourage the Commission to read the Wexpro I case in that

21 light.

22   W ith regard to other things, I ' l l  just clear up a

23 couple of things before I move into the next part.   Perhaps I was

24 not as clear as I could have been when I wrote that i t  was a

25 voluntary agreement.  What I  intended to establish is that there



                                                                  Hearing Proceedings   10/04/12 31

1 was no obligat ion for Questar Gas to decide to bring this to the

2 Public Service Commission unless Questar Gas wanted the

3 part icipat ion of  the Utah rate payer.  This was not an

4 opportunity where Questar had been previously forced to

5 present an opportunity to the Commission. Therefore, i t  is in

6 that l ight that I  used the word "voluntary."

7   Clearly, the jurisdict ion of  the Commission is

8 important and f inding that i t  has jurisdict ion is a prerequisite to

9 continuing forward.  The agreement has been submitted to the

10 Commission along with the applicat ion for the Commission's

11 review, and for the Commission's approval or disapproval.

12   What we have before us is a mechanism.  As we

13 said, i t  is a mechanism through which future property

14 opportunit ies wil l  be presented to the Commission for review.  At

15 this point,  i t  is not a wholesale acceptance of  any propert ies,

16 nor are any propert ies presented at this t ime for the

17 Commission's review.  There i t  is clearly dist inguished f rom the

18 Wexpro I case, where much was made of  the eight days of

19 hearing and the value of  propert ies.

20   The value of  propert ies and the appropriateness of

21 including them as a long-term hedge for Utah rate payers wil l  be

22 decided if  the applicat ion is approved and ordered by the

23 Commission to do so in the second presentat ion before the

24 Commission, a presentat ion of  each property on i ts merits where

25 there wil l  be a ful l  and fair hearing, opportunity for intervenors,
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1 for agencies and others to explore whether or not those

2 propert ies should be included.

3   Much was made--or sorry--pardon me.  The Division

4 recognizes i ts statutory obligat ions and seeks to act in

5 accordance with those.  The Division takes i ts responsibi l i t ies

6 very seriously and looks forward to a ful l  and fair hearing of  al l

7 these issues.  However, the Division believes that the issues

8 raised by the Off ice are of  a legal nature as has been

9 established even more so today through the argument of  the

10 Off ice.  These legal issues should be determined on the basis of

11 legal briefs.  I t  is not appropriate to ask the Division through

12 direct test imony to answer questions that have not yet been

13 asked.  The Off ice is asking the Division to reply to what is,  in

14 essence, unanswered questions--or sorry--unasked questions.

15   There is a process that the Commission uses that

16 has been proven to al low proceedings to proceed in an orderly

17 manner.  Here i t  has been suggested that the legal issues be

18 resolved f irst and then if  jurisdict ion is found and the matter is

19 determined to be proper for continued Commission

20 considerat ion, then testimony would be presented.

21   Let 's look at--as our last point, let 's look at the

22 contract and at this process.  The Division did sign a contract. 

23 That contract has been presented to the Commission for i ts

24 review and considerat ion.  That contract has, as one of  i ts

25 clauses, that i t  is commissioned on--that i t  is condit ioned upon
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1 Commission approval.  That contract contains provisions that

2 address what happens if  Commission approval of  the contract

3 provision is not received.  This contract is an opportunity for

4 people to comment, is an opportunity for the Commission to

5 examine.  The Division looks forward to an orderly process to

6 determine whether or not the contract is appropriate.

7   The Division, again, bel ieves that Paragraphs 5 and

8 6 of  the Off ice's request do not merit  at this point an order f rom

9 the Commission and such an order would be improper.

10   The Off ice has characterized the Division as a joint

11 applicant or worse.  The Division is not a joint applicant.  The

12 Division has signed a contract subject to Commission review

13 and approval and has presented that along with a--and--for

14 Commission review and approval.

15   Thank you.

16   THE HEARING OFFICER:  Thank you, Ms. Schmid.

17   I  just want to-- 

18                   (Telephone interruption.)

19   THE HEARING OFFICER:  Pardon me a second. 

20 Has someone joined us on the phone?  Please identify

21 yourselves.

22   MS. WOLF:  I 'm sorry.  I  keep pressing a button. 

23 And it  did something odd.

24   THE HEARING OFFICER:  That 's al l  r ight.

25   MS. WOLF:  I  apologize.
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1   THE HEARING OFFICER:  We recognize the voice,

2 Ms. Wolf .   Thank you.

3   Ms. Schmid, just a question:  So, i f  I --

4 am I understanding your posit ion correct ly to be that the

5 Division anticipates at some point providing test imony, analysis,

6 evidentiary materials, whether by experts or otherwise, exhibits,

7 that support the posit ion that i t  takes in this docket regarding

8 the application?

9   MS. SCHMID:  Exactly.  And that process would

10 begin af ter the legal issues had been determined.  I t  is the

11 second phase, i f  we get there of  this process where test imony

12 would be submitted.  And it  is through that test imony that the

13 Division would present the reasons why it  urges--why it  has

14 signed the contract.

15   THE HEARING OFFICER:  So, in the Division's

16 view, there isn't  a connection between the Commission's

17 jurisdict ion to examine this matter and the Division's

18 presentat ion of  evidentiary support.

19   MS. SCHMID:  The Commission's jurisdict ion is a

20 prerequisite to the examination of  the support of fered by the

21 applicant, by the Division, and by any other intervening party.

22   So, in ef fect,  i t  would be a two-part process.  But

23 the Division, as I  stated before, complies with i ts statutory role

24 and obligat ions, wants to comply with that, looks forward to a

25 ful l and fair hearing on this issue, and looks forward to a ful l
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1 discussion of the facts through test imony, as appropriate.

2   THE HEARING OFFICER:  Thank you, Ms. Schmid.

3   Ms. Bell .

4   MS. BELL:  May we take just a few minutes?  I

5 didn't  ant icipate that we would be responding to the length of

6 argument presented by Mr. Proctor.  And I just want to make

7 sure I  have touched al l the issues.  I  think-- Mr. Monson wil l

8 actually be responding on our behalf .   I f  I  can just--

9   THE HEARING OFFICER:  Sure.

10   MS. BELL:  --take a few minutes with my cl ients.

11   THE HEARING OFFICER:  Five minute recess

12 adequate?

13   MS. BELL:  Yes.

14   THE HEARING OFFICER:  And I think i t 's probably

15 time for that,  in any event.  We'l l  be in recess unti l  20 af ter.  

16            (Recess taken, 11:15-11:21 a.m.)

17   THE HEARING OFFICER:  We'l l  be on the record.

18   Mr. Monson.

19   MR. MONSON:  Thank you.  Well,  Mr. Proctor

20 covered a lot of  ground.  And I hope not to respond to al l

21 aspects of  what he said.  In fact--

22 mine--in some ways, we appreciate the fact that real ly I  think

23 we've heard the Off ice's posit ion not just on the Division signing

24 the agreement and on whether they should f i le test imony but on

25 the arguments that are going to be presented on the 26th and
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1 probably on the whole case, because he kind of  covered al l  that.  

2 And it 's hard to draw the l ine here between, you know, the legal

3 issues that we're going to argue down the road and responding

4 to that argument.

5   And I hope I don't  get too much into the substance

6 of the legal arguments, because I think that 's what we're

7 reserving for the 26th.  But our posit ion is simply this: The

8 Wexpro agreement--the original Wexpro agreement did result

9 from l i t igat ion.  But what the Division has done and we think this

10 is the right thing for regulators to do--is the Division has, with

11 the company--and with the Off ice part icipat ing and with

12 Wyoming regulators part icipat ing has attempted to avoid the

13 same problem that exists--that led to those years of  l i t igat ion by

14 being proactive and by gett ing an option not committ ing to do

15 anything, real ly, except to exercise--to have the opportunity to

16 exercise an option that could lead to future benef its for rate

17 payers similar to the tremendous benef its that rate payers have

18 realized as a result  of  the Wexpro I  agreement.

19   And that 's kind of  at the guts of  this issue.  And I

20 think of  this in terms of  maybe a dif ference in how regulat ion is

21 evolving over t ime.  And Mr. Proctor may be right,  that maybe

22 back in--the 1970s, and early '80s we always had to get in a

23 f ight about things and a dispute before we addressed an issue

24 or an opportunity.  But we've had some statutes passed since

25 then under which we approach things a l i t t le bit  dif ferently.  And
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1 I think it 's very healthy.

2   And the thing I 'm thinking about is the major plant

3 addit ion statute.  Rather than a uti l i ty now going out and

4 investing in a major plant and then coming in af ter that

5 investment's made and saying, "Do I get to get rate recovery for

6 it?" we now have a process to determine in advance if  that

7 investment makes sense.  And if  i t  appears to make sense, then

8 everybody kind of  buys into it  and then we proceed.  That 's a

9 dif ference approach than the way we used to approach things.

10   And this Wexpro I I  agreement is a l i t t le bit  similar

11 to that.   We're saying, Look, we have an opportunity r ight now

12 to, we think--to acquire some propert ies at relat ively good

13 prices.  And, you know, we--this opportunity we hope wil l

14 continue for a while.  We don't  know how long it  wi l l  continue.

15   Wexpro could go out and acquire these propert ies

16 and develop them.  And--but i f  i t  does that,  and if  there's no

17 part icipat ion or commitment on the part of  the regulators and

18 the rate payers in Utah, then it 's going to deal with those

19 propert ies as i t  sees f it  and it 's going to sel l  that gas at market

20 prices.

21   Well--and then what probably wil l  happen because

22 we--I hope we learned a lesson from the Wexpro experience

23 back in the 1970s and 1980s--probably someone wil l  come in

24 here and say, Hey, Wexpro's an af f i l iate of  Questar Gas.

25 Questar Gas should get the benef it  of  those  discoveries and
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1 that gas.  And we'l l  get into some big f ight.   And we're saying

2 let 's avoid that f ight.   I f  you want to part icipate in those

3 propert ies, we're going to give you an option and you can

4 part icipate.  And the terms and condit ions on which you can

5 part icipate wil l  be the same terms and condit ions that were

6 approved by the Commission in the Wexpro agreement and

7 which were upheld by the Supreme Court.

8   I 'm afraid I 'm gett ing a l i t t le too much into the

9 substance here.  But the point is,  we want to avoid that f ight.  

10 We want to have everybody know up front what they're going to

11 do.  No one's obl igated to let us put any property in.  They--as

12 Ms. Schmid said, that the examination of  whether or not a

13 property should go in and whether it 's a good property and

14 whether i t 's going to confer benef its to customers wil l  be made

15 when that property's proposed.

16   So, by way of background, I  think things have

17 changed.  I  think we've got a new approach.  And the approach

18 is a proactive one.  We applaud the Division for trying to deal

19 with this circumstance in a posit ive and a proactive way.

20   W ith regard to the Division's authority, I  guess

21 that 's real ly a legal question.  But we don't  read the statute the

22 same way Mr. Proctor does.  The statute does not say that the

23 Division can only enter into agreements af ter a dispute has

24 arisen.  I t  doesn't  say that.   I t  says the division can engage in

25 sett lement negotiat ions and make st ipulat ions or agreements
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1 regarding matters within the jurisdict ion of  the Commission.

2   There doesn't have to be a pending proceeding for

3 the Division to determine that an agreement that 's going to be to

4 the benef it  of  customers or could be to the benef it  of  customers

5 makes sense.  So, the Division is act ing proactively.  We think

6 that 's a good thing.

7   Mr. Proctor made a reference to the conservation

8 enabling tari f f  matter in which the Division has a joint applicant. 

9 Well,  that 's very dif ferent--f irst of  al l,  the Department was a joint

10 applicant.  They aren't a joint applicant here.  The company has

11 f i led this applicat ion. The Division signed an agreement that

12 gives an option.  The Division apparently felt l ike that was an

13 option worth having.  But in the course of  this proceeding, the

14 Division's not bound by any posit ion.  I t  can review al l  the

15 evidence and it  can take whatever posit ion i t  wishes.

16   In the CET matter, the Division did become a joint

17 applicant and again, we went through some process a l i t t le bit

18 similar to this, but ult imately, the Commission approved that.  

19 And we think the Commission wil l  l ikely approve this agreement,

20 as well ,  here.

21   And the other thing is the Off ice--i t 's not l ike the

22 Off ice has been operat ing in a vacuum or out in the dark and

23 doesn't  know what 's been going on.  There's been a one-year

24 process in which the Off ice has been a ful l  part icipant.  The

25 Off ice understands why the Division signed this agreement.  The
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1 Off ice thinks this agreement--has stated publicly that they think

2 this agreement is probably a good thing.  They just have some

3 legal questions about i t .  And so we propose that those legal

4 questions be resolved and we've agreed on a schedule to do so. 

5 There's no reason that the Division needs to f i le any explanation

6 of why it  signed the agreement.  I t 's not l ike that 's a secret.  

7 The Division did i t ,  because it  believes this is an option worth

8 having.

9   The other issue about the lengthy proceeding, I

10 think Ms. Schmid addressed it  correct ly--that was because at

11 that t ime the question was--is--was, is appropriate market value

12 being conveyed for these propert ies f rom Wexpro to the ut i l i ty

13 and are rate payers going to receive a suf f icient benef it  f rom

14 this transaction.

15   That was a dif f icult  issue.  And it  did require eight

16 days of  hearing.  We aren't  in that process right now. We

17 haven't  decided anything about those issues other than Wexpro

18 has said i t  wi l l  make these propert ies available for acceptance. 

19 It  wil l  give an option to al low these propert ies to be included as

20 Wexpro propert ies in accordance with the terms of  the Wexpro II

21 agreement.

22   Commission and the part ies can examine those

23 propert ies, as I  said earl ier,  and determine whether they think

24 that 's a good deal.   I f  they don't,  they don't  have to accept

25 them.  I t 's just an option.
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1   So, we could have--you know--we could have not

2 gone through this process.  We could have not of fered this

3 option, but we thought let 's not get ourselves in the same

4 posit ion we were in when we got in the Wexpro case original ly. 

5 Let 's not go down that road.  Let 's f igure this out in advance in

6 a proactive posit ive way.  And so that 's where we are.

7   That 's al l .   Thank you.

8   THE HEARING OFFICER:  Thank you, Mr. Monson.

9   Mr. Proctor.

10   MR. PROCTOR:  Yes.  Thank you.  I  can't--I  cannot

11 let go unresponded the al legations about the Off ice's

12 part icipat ion for the last year in this part icular matter which is

13 true.  We have been involved and we have made intense ef forts

14 to explain to our consti tuents that the development of  a

15 dedicated cost-ef f icient,  properly priced natural gas resource for

16 the future as a hedge may be an appropriate thing in their

17 interest and in the interest of  maintaining low rates.

18   We have also with equal intensity explained in our

19 judgment this agreement is not the way to do i t .   And any

20 agreement must be placed before the Commission because the

21 Commission makes regulatory policy.  And then with the

22 provision by the State agencies charged with the responsibi l i ty

23 to provide comprehensive, object ive information and evidence

24 pertaining to the Questar and Wexpro's proposal.   Our posit ion

25 has been explained al l  along that it  can't be done the way
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1 they're doing i t .  That's for another day.

2   The problem is that the Division is creating this

3 policy by signing a contract and providing no information, no

4 evidence, no studies, no analysis, no information, no

5 recommendations to this Commission which the statute requires

6 them to do.  Who can sign an agreement such as this one and

7 then return to the Commission and say, upon object ive analysis,

8 we think that we can't  do this.  We think this improperly

9 establishes rates outside of  the Public Service Commission

10 jurisdict ion.  We believe i t 's too expensive.  We don't  bel ieve

11 that the information on individual propert ies are appropriate. 

12 We want more.

13   Any number of  things that could come, the Division

14 has essential ly f rozen itself  out of  that object ive evaluation. 

15 One wonders whether or not,  i f  the analysis has not occurred

16 and they signed this without that analysis, whether they can

17 carry on and act as the Division of  Public Uti l i t ies in this

18 proceeding.  I  don't  want to get into that,  because I 'm going to

19 presume that the Division of Public Uti l i t ies did al l  of  the

20 analysis and al l  of  the examination and al l  of  the study that they

21 are obligated to do under Section--or--yeah, 54-4a-1 and

22 54-4a-6.  I 'm going to presume that they've already done that.  

23 A State agency would not sign a contract such as this one

24 without having done that evaluation.

25   The Commission and the Off ice are enti t led and
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1 need the benef it  of  that information.  And that information

2 should be presented now, not later,  because the Division has

3 already agreed with the applicat ion and agrees with the

4 company.  They have signed this agreement.  Now, i f  they had

5 not and they had approached it  f rom the standpoint of  an

6 analysis in a deliberate and careful manner with the applicat ion

7 for a new regulatory policy to this Commission, we would not be

8 here complaining about i t ,  but they didn't .  In fact,  I  would dare

9 say that this--part icipat ion that the Off ice has had direct ly

10 recommended that they not.

11   So, the fact that the Off ice has concerns, yes, we

12 think that the concept that is being proposed may be in the

13 benef it  of  the rate payer--may--we haven't  done an analysis of  i t

14 yet, because we don't  have the information that we need.  Yes,

15 there are some legal fai l ings, we believe, and those wil l  be

16 tested.  But ult imately, we're going to get to--we are going to go

17 through an evidentiary proceeding, unless the Commission just

18 simply throws this out, we are going to go through a proceeding

19 to do that analysis and that evaluation.

20   The Division, unless they come forth immediately

21 as they did in the joint applicat ion on the CET--they f i led direct

22 test imony--unless they do the same thing here, basical ly,

23 it 's--they're funct ioning outside of  their statutory authority with

24 respect to the Commission.  Again, we' l l  presume that they did

25 that analysis careful ly and deliberately before they signed. 



                                                                  Hearing Proceedings   10/04/12 44

1 We'd l ike to see that.  We'd l ike to know what their analysis and

2 recommendation is.

3   But the recommendation embodied in signing a

4 private agreement with an unregulated oil  and gas explorat ion

5 company with nothing said why, we do not bel ieve is appropriate

6 and this Commission should grant our request for information. 

7 That 's what we want.  I t 's not necessary that this Commission

8 f inal ly decide this case on the basis of  our request for a

9 prehearing conference--or prehearing order.  We just want the

10 information that the Division has upon which they rely when they

11 signed this contract.

12   Thank you.

13   THE HEARING OFFICER:  Thank you, Mr. Proctor. 

14 I 'd l ike to present the hypothetical question to you.  I 'm going to

15 ask you to set aside whatever legal challenges that you have in

16 mind to present on October 26, and just focus on the arguments

17 that you've made with respect to the Division and its

18 part icipat ion and--in the agreement to this point.

19   I f  the Commission goes on to examine the merits of

20 the application and if  there are schedules developed for the

21 presentat ion of  test imony and if  the showing that the--that you

22 presumed--of  analysis that you presume the Division has made

23 is ult imately presented to the Commission, would  there be legal

24 error in the process of  the Commission evaluating that evidence

25 at that t ime and then rul ing on the record as i t  would exist? 
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1 Again, I 'm asking you to set aside whatever legal challenges

2 that you' l l--you express.

3   MR. PROCTOR:  There would be--pardon me.

4 Certainly the merits--the outcome presumably would be the

5 same, whether the merits are considered on the basis of

6 evidence and a hearing tomorrow or six months f rom now,

7 because the merits of  the agreement, the manner in which i t

8 would work and operate and so forth essential ly--

9 are the same.  They're not going to change between now and

10 then.

11   The error that exists, however, is in the deprivat ion

12 of the Commission and intervening part ies of  the f laws and

13 benef its and def iciencies or omissions that the Division is

14 presumed to have rel ied upon when they executed the

15 agreement.  Before i t  was even submitted to this Commission--

16 that 's the error.  Here's the great error. They signed it  without

17 doing that analysis, without even considering object ively--

18   MS. SCHMID:  I  wil l  object to that characterizat ion. 

19 I do not bel ieve that Mr. Proctor knows exactly what was done,

20 nor do I  bel ieve i t  is appropriate for him to make such

21 speculat ion and assert ions.

22   THE HEARING OFFICER:  I  appreciate your

23 object ion, Ms. Schmid.  I 'm going to al low Mr. Proctor to

24 characterize the circumstances as he understands them.  And

25 I ' l l  also accept your characterizat ion and al low you to elaborate
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1 on it  in any way you'd l ike to when he's complete. And I

2 recognize that these are legal arguments and that you're making

3 them on the basis of  your understanding of  the facts as they've

4 been developed to this point.

5   Mr. Proctor, please continue.

6   MR. PROCTOR:  I  bel ieve I prefaced by saying " i f ."

7   MS. SCHMID:  I  apologize.  I  did not hear the " i f ."

8   MR. PROCTOR:  Well,  maybe I didn't use " i f ."   But

9 I wil l  now.  I f  they did not do that analysis, that object ive

10 comprehensive development of  evidence, similar to which they

11 would--process they would undergo when responding to a

12 generate case application by Questar or Rocky Mountain power

13 in evaluating components of  their rate request, components of

14 their regulatory policy, and the ult imate rate impact-- i f  that 's

15 absent, but they signed the contract for other reasons, pol icy

16 reasons--they believed it  was appropriate and in good faith

17 believed it  was a good thing that i t  would in fact ult imately

18 provide benef its to the rate payers, that,  in my judgment, would

19 be error because, one, i t  was not-- i t  was a decision that they

20 made binding themselves and really beginning to bind other

21 part ies without sharing that same analysis or the absence of  the

22 analysis or simply the good-faith assumptions.

23   Their role is not to enter into a contract and then

24 defend it  in f ront of  the Commission.  Their role is to evaluate

25 the proposals and the complaints and the request for act ion and
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1 the rate cases and the regulatory policy proposals that are

2 presented by other part ies object ively, comprehensively, and

3 recommend a conclusion to the Commission.  And they can

4 appeal the Commission's order i f  they disagree with i t .   So,

5 that 's the error.

6   But i t 's more than that.   This is an administrat ive

7 agency.  This is not a court.  The administrat ive procedures act

8 and the Commission's rules pertaining to procedure are

9 designed to prevent the precise thing that is happening here. 

10 And that is that part ies don't  have to tel l  the Commission or the

11 other part ies or interested part ies or the general public why

12 they're asking what they're asking.

13   Questar f i led--pref i led direct testimony by a Wexpro

14 representat ive, an of f icer of  Wexpro, and by an of f icer and

15 representat ive of  Questar Gas support ing this agreement.  They

16 did it .   They're a signatory to the party.

17   The Division, a governmental agency, is also a

18 signatory to the party, and they provided nothing of  an

19 explanation to this Commission or to the intervenors or the

20 Off ice or the general public why they did i t .   That 's al l we are

21 asking for at this point.

22   The concept of  this agreement may have merit .

23 This agreement may have merit .   But the part ies and the general

24 public and the Commission, more importantly, are enti t led to

25 review it  f rom the beginning on the basis of  the same
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1 information that was available to Questar and to the Division, I

2 dare say i t  to Wexpro, that compelled them to sign that

3 agreement.  And you're enti t led to that r ight now. And I think so

4 is the general public and so is the Off ice of  consumer services. 

5 There's why we asked for the information.

6   Now, that 's in 5.  In No. 6, we're saying tel l  us your

7 statutory authority.  And--does it  ask for a legal conclusion? 

8 Yes, in a way, but then administrat ive agencies and executive

9 agencies constantly provide the statutory authority for the

10 actions they're about to take, whether they're legal or not,

11 because we're administrat ive agencies. They have to.

12   So, the procedure in this case is very dif ferent.

13 There is no trial by ambush in f ront of  this Commission. And I 'm

14 not saying that the Division wil l  withhold information and then

15 spring i t  on us at the last minute.  But I  am saying that they

16 should be forthright and provide the information upon which they

17 rel ied when they entered into this agreement.  Because the

18 agreement, as I  explained init ial ly,  is one that has i ts roots in

19 intense, complex, and dif f icult  l i t igat ion with a very narrow

20 purpose in resolving it .   And they've incorporated--some very

21 important material and f rankly troubling provisions into this

22 forward-looking, uncertain, unspecif ied commercial transactions

23 that they want this Commission to sign of f  on. And that 's the

24 problem.

25   Thank you.
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1   THE HEARING OFFICER:  Thank you, Mr. Proctor.

2   Ms. Schmid, I  told you I 'd provide you an

3 opportunity to address the assert ions and arguments-- Mr.

4 Proctor brief ly.  Would you l ike to say anything more about that?

5   MS. SCHMID:  Very brief ly.  The Division intends to

6 comply with i ts statutory requirements, intends to be

7 transparent, intends to provide the information that is pert inent

8 to the discussion in this docket, but objects to being treated as

9 a joint applicant when indeed it  is not.

10   Thank you.

11   THE HEARING OFFICER:  Anything further that we

12 need to address before we conclude the hearing today?

13   MR. PROCTOR:  Thank you very much, Judge

14 Clark.

15   THE HEARING OFFICER:  Ms. Bell .

16   MS. BELL:  Yes.  W ith regard to your hypothetical,  I

17 believe that that was the question you asked Mr. Proctor with

18 regard to whether this would be legal error.  And we do not

19 believe i t  would be legal error should this Commission continue.

20   There are two parts to this proceeding.  And I think

21 we need to be clear on that.   We have agreed that we would

22 brief  the legal issues.  And everything that Mr. Proctor has

23 raised on behalf  of  the Off ice are legal issues.  Those issues

24 may be addressed in briefs.  I f  we then can resume this

25 proceeding, we wil l  have a ful l  evidentiary proceeding and al l
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1 part ies can put on testimony. I  do not read the statute the way

2 Mr. Proctor does with regard to the duty of  the Division of Public

3 Uti l i t ies, nor does Ms. Schmid.  And I think that is a legal

4 argument.  And I just want to be clear on that.   And I think that

5 is why we have agreed to a brief ing schedule, to allow these

6 issues to be properly briefed and not try today to put in

7 evidence about the merits of  either Wexpro I  or Wexpro I I ,

8 because if  that is the case, I  wil l  have Mr. Barrie McKay sworn

9 in and put in today as a witness to support and correct some of

10 the statements that have already been made on this record.

11   Thank you.

12   THE HEARING OFFICER:  Thank you, Ms. Bell .

13   Anything further f rom any of  the part ies?

14   Thank you very much for your part icipat ion today.

15 The Commission wil l  issue a writ ten order and--in due course on

16 the matters that we've discussed.  Thank you.

17   MS. SCHMID:  Thank you. 

18        (Proceedings concluded at 11:48 a.m.)
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