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Pursuant to R746-1-301 and R746-1-105 of the Utah Administrative Code, and Rule 56 3 

of the Utah Rules of Civil Procedure, US Magnesium, LLC (“US Magnesium”) hereby submits 4 

this Memorandum in Opposition to the Motion for Summary Judgment filed by Dominion 5 

Energy Utah (“DEU”). 6 

INTRODUCTION 7 

 In its Motion, DEU incorrectly asserts that it satisfies its obligation to provide proper 8 

notice of an interruption to its customers by utilizing any contact information it has for that 9 

customer—rather than by using the contact information provided to DEU by the customer for the 10 

specific purpose of receiving notices of interruption.  Section 3.02 of DEU’s Natural Gas Tariff 11 

(“DEU Tariff § 3.02”) requires each customer, once properly notified of an interruption, “to 12 
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interrupt as soon as is operationally possible, but no later than two hours from notice.”1  If DEU 13 

properly notifies a customer of an interruption, and that customer fails to interrupt, then the 14 

customer is subject to enormous penalties under DEU Tariff § 3.02.   15 

To ensure that DEU can properly notify a customer of an interruption—and to ensure that 16 

the customer receives proper notification from DEU—DEU Tariff § 3.02 requires a customer to 17 

provide to DEU contact information “that enables the Company to immediately notify a 18 

customer of a required interruption.”  This “Interruption Contact” information is, therefore, the 19 

contact information that the customer indicates to DEU is the appropriate method to immediately 20 

and properly notify the customer of an interruption.  This “Interruption Contact” information is 21 

the manner in which DEU must notify a customer of an interruption pursuant to DEU Tariff § 22 

3.02. 23 

In this matter, US Magnesium provided two types of “Interruption Contact” 24 

information—“Day Phone” and “Mobile Phone” numbers.  The “Day Phone” numbers were the 25 

method by which DEU was to notify US Magnesium of a service interruption during the daytime 26 

hours.  The “Mobile Phone” numbers were the method by which DEU was to notify US 27 

Magnesium of a service interruption at times other than daytime operating hours.   28 

The “Day Phone” numbers included land line numbers with extensions.  DEU’s 29 

automated notification system was incapable of dialing through to phone numbers with 30 

extensions, but DEU did not inform US Magnesium of this system limitation prior to the January 31 

6-7, 2017 interruption.  Because of this system limitation, DEU could not notify US Magnesium 32 

of the January 6-7, 2017 interruption, which occurred during daytime operating hours.  As such, 33 

                                                           
1 Id. 
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and for the reasons set forth below and in US Magnesium’s Motion for Summary Judgment, 34 

DEU did not properly notify US Magnesium of the January 6-7, 2017 interruption and cannot 35 

impose penalties on US Magnesium pursuant to DEU Tariff § 3.02. 36 

 37 

US MAGNESIUM’S RESPONSE TO DEU’S STATEMENT OF MATERIAL FACT 38 

 Pursuant to Utah Rule of Civil Procedure 56(a)(2), US Magnesium hereby responds to 39 

the purported “Statement of Undisputed Material Facts” set forth on pages 8-17 of DEU’s 40 

Motion.  In its Motion, DEU also presents a number of “Background Facts.”  DEU does not 41 

present these “Background Facts” as undisputed material facts pursuant to Utah Rule of Civil 42 

Procedure 56(a)(1) and, as such, US Magnesium is not required to respond to them and US 43 

Magnesium’s election not to respond to those facts is not deemed an admission of those facts for 44 

purposes of the motion.  US Magnesium hereby states that it disputes DEU’s characterization of 45 

certain facts in the Background Facts section and will address certain of those 46 

mischaracterizations in this memorandum. 47 

 Below, pursuant to Rule 56(a)(2), US Magnesium presents a “verbatim restatement of 48 

each of the [DEU’s] facts that is disputed with an explanation of the grounds for the dispute.”  49 

 DEU Statement of Fact No. 12:  50 

“On the morning of January 6, 2017, Dominion Energy declared an interruption 51 

and sent a notice of the interruption to all of its interruptible customers, including to the 52 

contacts identified in US Magnesium’s Customer Information Sheet.”   53 

 US Magnesium Response:  54 

The evidence cited by DEU in support of Statement of Fact No. 12 does not support the 55 

assertion that DEU sent a notice of the interruption “to the contacts identified in US 56 
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Magnesium’s Customer Information Sheet,” as alleged by DEU.  DEU’s cited evidence does not 57 

support the assertion (or the inference) that DEU provided proper notice of the interruption as 58 

required by DEU Tariff § 3.02.  The evidence cited does not support the inference that DEU 59 

provided notice to US Magnesium at all of the “Interruption Contacts” on US Magnesium’s 60 

Customer Information Sheet, or that DEU’s efforts to provide notice to other contact points on 61 

US Magnesium’s Customer Information Sheet were clearly sent by DEU (or Questar Gas).  62 

First, it is undisputed that DEU did not send a notice of the interruption to the 63 

Interruption Contact “Day Phone” numbers with extensions identified on US Magnesium’s 64 

Customer Information Sheet.2   65 

Second, DEU has presented no evidence to support the assertion that DEU notified US 66 

Magnesium of the interruption by sending a fax to the “Fax. No.” identified as an “Interruption 67 

Contact” in US Magnesium’s Customer Information Sheet.   68 

Third, the evidence in this matter clearly demonstrates that the January 6, 2017 text 69 

messages sent to Mr. Swenson and to Mr. Tucker were sent from a sender identified only as 70 

“76127”—a number unknown to Mr. Swenson and to Mr. Tucker.3  While the body of the text 71 

message indicated that “Questar Gas has called system capacity and supply reduction 72 

                                                           
2 See Roger Swenson Direct Testimony (“R. Swenson Direct Test.” at lines 246-251; Bruce 

Rickenbach Direct Test. (“B. Rickenbach Direct Test.”) at lines 61-64; Roger Swenson Rebuttal 

Testimony (“R. Swenson Rebuttal Test.”) at lines 28-31; Mike Tucker Direct Testimony (“M. 

Tucker Direct Test.”) at lines 45-59.  See also DEU Motion Statement of Undisputed Material 

Fact No. 18 (“Dominion Energy’s system also called the land-line telephone numbers provided 

by US Magnesium, but those numbers were accompanied by extensions.”); DEU Motion 

Statement of Undisputed Material Fact No. 19 (“Dominion Energy’s notification system is 

unable to dial extensions.”).  
3 See January 6, 2017 text message from “76127” attached as Exhibit H to US Magnesium 

Motion for Summary Judgment (“US Magnesium Motion”).  See also R. Swenson Direct Test. at 

lines 176-182 & 329-341. 
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interruptions,” it did not state whether the interruptions were system wide or were limited in 73 

scope and did not notify the recipient that these interruptions would require the recipient to 74 

curtail gas usage.  Rather, the body of the message only directed the recipient to “[p]lease review 75 

your email for more details.”4 76 

Fourth, the evidence in this matter clearly demonstrates that the January 6, 2017 emails 77 

DEU relies on that were sent to Mr. Swenson and Mr. Tucker were sent by an account titled “no- 78 

reply@ecnalert.com,” and were not identified as having come from DEU or Questar Gas.5  The 79 

emails did not clearly direct its recipients to take any particular action.6 80 

DEU Statement of Fact No. 13:  81 

“At 11:11 a.m., Dominion Energy’s notification system sent an email to Mr. 82 

Swenson at US Magnesium stating: 83 

The Questar gas service territory is experiencing extreme cold 84 

temperatures and supply constraints.  Firm load demand on the Questar 85 

Gas distribution system requires that Questar Gas implement a service 86 

interruption for customers with interruptible load. 87 

 88 

Supply availability from upstream pipelines to the Qustar gas system is 89 

also currently limited.  Questar Gas is unable to provide additional 90 

supplied [sic] to make up for any shortfalls in the amount of gas being 91 

provided on your behalf to the Questar Gas system.  As a result, even if 92 

you have enough firm capacity on the Questar Gas system to cover your 93 

usage, you are also required to limit your usage to not exceed the 94 

scheduled quantity being provided to the Questar Gas system for your use. 95 

 96 

                                                           
4 See R. Swenson Direct Test. at lines 329-341; Jan. 16, 2017 text message attached as Exhibit H 

to US Magnesium Motion for Summary Judgment. 
5 See R. Swenson Direct Test. at lines 183-188; M. Tucker Direct Test. at lines 69-73.  See also 

January 6, 2017 email from “noreply@ecnalert.com”, US Magnesium Direct Testimony Exhibits 

6 & 11, attached to US Magnesium Motion as Exhibit C. 
6 See R. Swenson Direct Test. at 189-204 & 317-328; M. Tucker Direct Test. at lines 74-89; US 

Magnesium Motion Exhibit C (Jan. 6, 2017 email from “noreply@ecnalert.com”). 
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Your allowable usage for each hour will be equal to the lesser of your 97 

firm contract amount divided by 24, or your scheduled quantity divided by 98 

24, for each hour of the interruption.  This will be calculated for each hour 99 

based on the scheduled quantity available for the applicable hours of 100 

interruption. 101 

 102 

If necessary, please restrict your usage as soon as possible, but in no 103 

case more than two hours from this notice. 104 

 105 

You will be notified by Questar Gas when the interruption is lifted. 106 

 107 

Please call your nominating party (Marketing Agent) if you have any 108 

questions regarding your scheduled quantity of [sic] your Questar Gas 109 

representative with any questions regarding your firm contract limit. 110 

 111 

Mr. Swenson admits having received this email.”  112 

 113 

 US Magnesium Response:  114 

US Magnesium notes—and this point appears to be undisputed—that the referenced 115 

email was sent from an account titled “no-reply@ecnalert.com,” and was not identified as having 116 

come from DEU or Questar Gas.7  Moreover, the email message does not clearly indicate what 117 

the recipient is required to do in response.8  The second paragraph of the notice informs the 118 

recipient “to limit your usage to not exceed the scheduled quantity being provided to the Questar 119 

Gas system for your use.”  The third paragraph, however, states that “[y]our allowable usage for 120 

each hour will be equal to the lesser of your firm contract amount divided by 24, or your 121 

scheduled quantity divided by 24, for each hour of the interruption.”  These two statements 122 

                                                           
7 See R. Swenson Direct Test. at lines 183-188; M. Tucker Direct Test. at lines 69-73.  See also 

January 6, 2017 email from “noreply@ecnalert.com”, US Magnesium Direct Testimony Exhibits 

6 & 11, attached to US Magnesium Motion as Exhibit C. 
8 See R. Swenson Direct Test. at 189-204 & 317-328; M. Tucker Direct Test. at lines 74-89; US 

Magnesium Motion Exhibit C (Jan. 6, 2017 email from “noreply@ecnalert.com”). 
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conflict with each other and do not clearly inform the recipient what action it must take in 123 

response to the email message.9 124 

DEU Statement of Fact No. 14:  125 

“At 1:13 a.m., Dominion Energy’s system sent an identical email to Mr. Tucker.  126 

Mr. Tucker admits having received this email.”  127 

 US Magnesium Response: 128 

 US Magnesium reasserts its response to DEU Statement of Fact No. 13 as though fully 129 

set forth herein. 130 

 DEU Statement of Fact No. 15: 131 

“At 11:15 a.m., Dominion Energy’s automated system called Messrs. Swenson’s 132 

and Tucker’s cellphones and left voice messages, notifying them of the interruption.  The 133 

system also sent Mr. Tucker and Mr. Swenson text messages notifying them of the 134 

interruption.  Mr. Swenson admits he received the text message, and Mr. Tucker admits 135 

he received the voice and text message.” 136 

 US Magnesium Response: 137 

 US Magnesium notes that the evidence DEU cites does not support the first sentence of 138 

DEU Statement of Fact No. 15. DEU has presented no evidence in this matter regarding the 139 

content of voice messages left with Mr. Tucker and Mr. Swenson, so there is no support for the 140 

assertion that the voice messages notified Mr. Swenson or Mr. Tucker of the interruption.  141 

Moreover, DEU has not identified the phone number used by the DEU system for leaving those 142 

voice messages.  As discussed below, the phone number the DEU system uses for text messages 143 

                                                           
9 Id.  See also US Magnesium Motion at 10-11. 
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is not a known DEU or Questar Gas phone number and the same number may have been used to 144 

call cell phones. 145 

 As discussed in response to DEU Statement of Fact No. 12, above, the evidence in this 146 

matter clearly demonstrates that the January 6, 2017 text messages sent to Mr. Swenson and to 147 

Mr. Tucker were sent from a sender identified only as “76127”—a number unknown to Mr. 148 

Swenson or to Mr. Tucker.10  While the body of the text message indicated that “Questar Gas has 149 

called system capacity and supply reduction interruptions,” it did not state whether the 150 

interruptions were system wide or were limited in scope and did not notify the recipient that 151 

these interruptions would require the recipient to curtail gas usage.  Rather, the body of the 152 

message only directed the recipient to “[p]lease review your email for more details.”11 153 

 DEU Statement of Fact No. 16: 154 

 “US Magnesium claims that Mr. Swenson and Mr. Tucker did not understand the 155 

voice messages, emails and texts they received and did not know who they were from, 156 

even though Mr. Swenson and Mr. Tucker had been informed of an interruption from 157 

Dominion Energy was forthcoming, and the emails they received clearly referenced that 158 

‘Questar Gas’ was requiring the interruption.” 159 

 US Magnesium Response: 160 

The assertion that “Mr. Swenson and Mr. Tucker had been informed of an interruption 161 

from Dominion Energy was forthcoming” is not supported by the evidence cited.  DEU simply 162 

                                                           
10 See January 6, 2017 text message from “76127” attached as Exhibit H to US Magnesium 

Motion for Summary Judgment (“US Magnesium Motion”).  See also R. Swenson Direct Test. at 

lines 176-182 & 329-341. 
11 See R. Swenson Direct Test. at lines 329-341; Jan. 16, 2017 text message attached as Exhibit 

H to US Magnesium Motion for Summary Judgment. 
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does not cite to any evidence in support of Fact No. 16 to support the statement, and it is unclear 163 

who DEU claims allegedly “informed” US Magnesium of a forthcoming interruption and what 164 

facts would support such a claim.  165 

 US Magnesium presumes that DEU is making reference to a communication US 166 

Magnesium received from its Marketing Agent at some point before the January 6, 2017 167 

interruption.  In the first sentence of Section F of the “Background Facts” section of its Motion, 168 

DEU asserts that “Prior to January 6, US Magnesium’s marketing agent informed US 169 

Magnesium that Dominion Energy was likely to order an interruption in the coming days due to 170 

expected cold weather,” and cites to testimony from DEU witness Bruce Rickenbach, which 171 

itself cites to an email from Roger Swenson to Mr. Rickenbach.12  In that email, Mr. Swenson 172 

says “Matt Medura had been telling us to be expecting a call but Mike never got one.”13  DEU is 173 

not entitled to the inference that US Magnesium was informed that an interruption was 174 

“forthcoming” or “likely.”  Rather, the only permissible inference is that US Magnesium was 175 

informed by its marketing agent to expect a call from DEU—a call that never came because 176 

DEU’s automated notification system could not dial through to phone numbers with extensions 177 

and, as such, could not notify US Magnesium at the Interruption Contact “Day Phone” number 178 

on US Magnesium’s Customer Information Sheet. 179 

DEU Statement of Fact No. 19: 180 

“Dominion Energy’s notification system is unable to dial extensions.  As such, at 181 

11:15 a.m., a voice message from the system was sent to US Magnesium’s switchboard.  182 

                                                           
12 See DEU Motion at 6 & n.23.  The cited testimony of Mr. Rickenbach erroneously cites to 

DEU Exhibit 1.5.   
13 DEU Exhibit 1.5. 
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US Magnesium’s switchboard operator received the message, and was informed that the 183 

message could be repeated by pressing any button on the phone.  However, the phone on 184 

which the message was received apparently had no buttons, and the operator hung up 185 

after hearing the message.” 186 

 US Magnesium Response: 187 

The first sentence of DEU Statement of Fact No. 19 is undisputed.  The entirety of the 188 

remainder of DEU Statement of Fact No. 19 is premised on a mischaracterization of a January 189 

26, 2017 email between US Magnesium witnesses Mike Tucker and Roger Swenson.  In its 190 

attempt to support this incorrect statement, DEU cites the email, as well as testimony from DEU 191 

witness Bruce Rickenbach, who offers testimony about the email despite not being a recipient of 192 

the email and having no personal knowledge of the email.  As such, US Magnesium objects to 193 

Fact No. 19 on the grounds that the testimony of Mr. Rickenbach regarding the email lacks 194 

foundation and is not admissible.  US Magnesium further objects that the assertion in Statement 195 

of Fact No. 19 that the call referenced in the email came at 11:15 a.m. on January 6, 2017 is not 196 

supported by the email.  The cited email does not state the time of the alleged call and, as set 197 

forth below, the email references a phone call on a completely different date after the 198 

interruption in question. 199 

In addition to the fact that Mr. Rickenbach lacks foundation to testify about the January 200 

26, 2017 email between Mr. Tucker and Mr. Swenson, Mr. Rickenbach’s testimony purporting to 201 

explain the email is simply wrong.  US Magnesium has offered testimony from Mr. Swenson— 202 

the recipient of the email—describing the context in which the email was sent.14  In his 203 

                                                           
14 Rebuttal Testimony of Roger Swenson (“R. Swenson Rebuttal Test.”) at lines 177-202. 
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testimony, Mr. Swenson states that the January 26, 2017 email did not reference a phone call 204 

made by DEU to US Magnesium on January 6, 2017.  Rather, the phone call referenced in the 205 

email was made on January 26, 2017—after the January 6-7, 2017 interruption and was made in 206 

the context of US Magnesium attempting to remedy the fact that DEU’s automated notification 207 

system cannot dial through to the Interruption Contact Day Phone numbers with extensions listed 208 

in US Magnesium’s Customer Information Sheet.  In an attempt to provide a phone number that 209 

DEU’s automated notification system can contact in the event of an interruption, US Magnesium 210 

sought to install a phone in the US Magnesium control room that can be reached without dialing 211 

an extension.  US Magnesium had DEU call on January 26, 2017 to test the phone to see if 212 

DEU’s system could dial the new phone.  The initial call on that date was unsuccessful.  213 

Subsequent tests using different phones proved successful and US Magnesium now has a phone 214 

in its control room that can be reached without dialing an extension so that DEU can dial through 215 

using its automated notification system.15   216 

If DEU had notified US Magnesium prior to the January 6-7, 2017 interruption that the 217 

DEU automated notification system could not dial through to phone numbers with extensions, it 218 

would have installed the direct dial phone in the control room, which is manned 24 hours a day, 219 

and would have identified this control room phone as the Interruption Contact Day Phone 220 

number on its Customer Information Sheet.  This would have ensured that DEU’s system could 221 

notify US Magnesium of an interruption.16  222 

 223 

 224 

 225 

                                                           
15 Id. 
16 See R. Swenson Direct Test. at lines 220-226.  See also M. Tucker Direct Test. at lines 90-106. 
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DEU Statement of Fact No. 20: 226 

“During the afternoon of January 6, 2017, and as a courtesy to US Magnesium, 227 

Mr. Rickenbach called Mr. Swenson on his cellphone regarding the interruption notice.  228 

Mr. Swenson answered the call, and Mr. Rickenbach asked Mr. Swenson whether he had 229 

received the interruption notice.  Mr. Swenson indicated that he was traveling but had 230 

received the notice.” 231 

US Magnesium Response: 232 

US Magnesium disputes the inference that Mr. Rickenbach’s call to Mr. Swenson 233 

constitutes notice or an admission that US Magnesium received notice.  Regarding this call, Mr. 234 

Swenson states in his direct testimony that Mr. Rickenbach called to ask if the automated 235 

notification system had worked, leaving the impression that Mr. Rickenbach was not sure that 236 

the system had worked.  Mr. Swenson responded that he did receive a text message, but that he 237 

was traveling through an area with no cell service when the text message was sent and that he 238 

only received the text message later, once he returned to an area with cell service.  Mr. Swenson 239 

further testified that, at the time of his call with Mr. Rickenbach, he did not know that DEU’s 240 

automated notification system could not contact the Interruption Contact Day Phone numbers on 241 

US Magnesium’s Customer Information Sheet, and that he assumed that US Magnesium had 242 

received a phone call on its land lines with extensions.17   243 

 244 

 245 

 246 

                                                           
17 See R. Swenson Direct Test. at lines 227-239; R. Swenson Rebuttal Test. at lines 251-257. 
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DEU Statement of Fact No. 21: 247 

“Despite receiving the foregoing interruption notices, and notice of the 248 

interruption from its gas marketer, US Magnesium did not interrupt its gas usage prior to 249 

the Company lifting the interruption.” 250 

US Magnesium Response: 251 

 US Magnesium objects to DEU Statement of Fact No. 21 on the grounds that it is not 252 

supported by the evidence.  The only evidence cited in support of the statement of fact is DEU 253 

Exhibit 1.10 attached to the Direct Testimony of Bruce Rickenbach.  That Exhibit sets forth 254 

several emails from US Magnesium’s marketing agent, Matt Medura, to numerous recipients.    255 

US Magnesium responds to the assertion regarding the “foregoing interruption notices” 256 

by incorporating herein its response to DEU’s factual allegations regarding those purported 257 

notices, set forth above. 258 

 Moreover, US Magnesium objects to DEU’s use of the email from US Magnesium’s 259 

marketing agent as evidence that US Magnesium received notice of the January 6-7, 2017 260 

interruption.  The cited email is not relevant to the issue of whether DEU is permitted to impose 261 

sanctions under DEU Tariff § 3.02.  That provision permits DEU to impose penalties only if a 262 

customer “fails to interrupt when properly called upon by the Company to do so.”18  263 

Communications US Magnesium received from its marketing agent are not communications 264 

from DEU.  In addition, US Magnesium notes that the referenced email does not indicate which 265 

email addresses it went to and there is no evidence to support any inference that the email went 266 

to any of the emails on US Magnesium’s Customer Information Sheet.  Furthermore, there are no 267 

                                                           
18 DEU Tariff § 3.02 (emphasis added). 
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email addresses on the US Magnesium Customer Information Sheet listed under “Interruption 268 

Contacts,” and, as such, an email—particularly an email from someone other than DEU—cannot 269 

constitute “notice” of the January 6-7, 2017 interruption.  270 

ARGUMENT 271 

 272 

 DEU may not impose penalties against US Magnesium pursuant to DEU Tariff § 3.02 273 

based on the facts of this docket, and DEU’s Motion should be denied for the following reasons:  274 

A) DEU Tariff § 3.02 requires DEU to notify each customer of an interruption at the 275 

contact information provided to DEU by the customer that will enable DEU to immediately 276 

notify the customer of a required interruption; 277 

B) DEU did not notify US Magnesium at the contact information that US 278 

Magnesium provided to DEU for interruption notices; and 279 

A. DEU Tariff § 3.02 Requires DEU To Notify Each Customer At The Contact 280 

Information Provided To DEU By The Customer That Will Enable DEU TO 281 

Immediately Notify The Customer Of A Required Interruption. 282 

 283 

DEU Tariff § 3.02 requires each customer to provide to DEU contact information that 284 

will enable DEU to immediately notify the customer of a required interruption and, importantly, 285 

requires DEU to use that same contact information to notify the customer of a required 286 

interruption.  In its Motion, DEU incorrectly asserts that DEU Tariff § 3.02 does not mandate the 287 

manner in which DEU must notify customers of an interruption.  DEU Tariff § 3.02 states the 288 

following with respect to the customer’s obligation to provide DEU with contact information to 289 

be used to notify the customer of an interruption, and with respect to DEU’s obligation to use 290 

that information.   291 

 292 
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All interruptible service is subject to simultaneous interruption.  Upon 293 

notice from the Company, interruptible customers are required to interrupt as soon 294 

as is operationally possible, but no later than two hours from notice.  The 295 

Company requires each interruptible customer to provide, and update as 296 

necessary, contact information that enables the Company to immediately notify a 297 

customer of a required interruption.  In the event the Company is unable to notify 298 

a customer using the contact information, the customer may be subject to the 299 

charges and penalty described below. 300 

 301 

. . . .  302 

   303 

A customer who fails to interrupt when properly called upon by the 304 

Company to do so will incur a $40-per-decatherm penalty for all interruptible 305 

volumes utilized during the course of an interruption.19 306 

 307 

The structure and the plain language of the above-cited portions of DEU Tariff § 3.02 308 

makes clear that DEU must use contact information provided by the customer for interruption 309 

notices to notify the customer of an interruption.  These provisions place two requirements on 310 

customers.  First, the customer must provide DEU with “contact information that enables the 311 

Company to immediately notify a customer of a required interruption.”20  Second, once notified 312 

by DEU, the customer that receives notice from DEU must “interrupt as soon as is operationally 313 

possible, but no later than two hours from notice.”21  It would be nonsensical to place these dual 314 

requirements on customers if, in turn, DEU is not required to notify customers of an interruption 315 

at the contact information provided by the customers to DEU for interruption notices.  The 316 

“notice” that triggers a customer’s obligation to interrupt within two hours must be tied to the 317 

contact information the customer provides to DEU that enables DEU to immediately notify the 318 

customer of a required interruption.   319 

                                                           
19 DEU Tariff § 3.02 (emphasis added). 
20 Id. 
21 Id. 
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DEU may only impose penalties for a customer’s failure to interrupt if the customer is 320 

first “properly called upon by the Company.”22  To be “properly called upon by the Company,” a 321 

customer must receive notice of an interruption at the contact information provided to DEU by 322 

the customer for the purpose of receiving interruption notices.  As discussed in US Magnesium’s 323 

Motion, the $40-per-decatherm penalty imposed under DEU Tariff § 3.02 is punitive, with a per- 324 

decatherm price more than 50 times the per-decatherm price of gas under the interruptible 325 

service rate schedule.23  To impose a penalty with such enormous consequences, DEU must first 326 

provide notice to a customer of an interruption using the contact information provided by the 327 

customer for receiving interruption notices—contact information “that enables the Company to 328 

immediately notify a customer of a required interruption,” and that will enable the customer “to 329 

interrupt as soon as is operationally possible.”24 330 

In its Motion, DEU incorrectly asserts that it satisfies its obligation under DEU Tariff § 331 

3.02 to notify a customer of an interruption when it contacts the customer using any contact 332 

information DEU has on file for the customer—even when DEU fails to notify the customer of 333 

an interruption at the contact information “that enables the Company to immediately notify a 334 

customer of a required interruption.”  DEU provides no support for its position that providing 335 

notice at any contact information is sufficient to impose the enormous penalties for failure to 336 

interrupt under DEU Tariff § 3.02 and, as set forth above, such an interpretation of DEU’s 337 

obligations under the tariff is nonsensical.  There may be any number of ways in which DEU can 338 

                                                           
22 Id.  (“A customer who fails to interrupt when properly called upon by the Company to do so 

will incur a $40-per-decatherm penalty for all interruptible volumes utilized during the course of 

an interruption.”). 
23 See US Magnesium Motion at 2 (citing DEU Tariff § 5.07 at Pages 5-12). 
24 DEU Tariff § 3.02. 
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communicate with a customer—mail, email, fax, land line, cell phone, etc.  There are also be any 339 

number of reasons that DEU may want to communicate with a customer—to convey information 340 

regarding billing and payment matters, to provide general information about the customer’s 341 

account, etc.  As evidenced by the Customer Information Sheet provided by US Magnesium to 342 

DEU, a customer may provide DEU with different types of contact information to account for 343 

the various purposes that DEU may have to communicate with the customer.  Most notices from 344 

DEU to the customer do not require an immediate response from the customer.  As discussed 345 

above, however, DEU Tariff § 3.02 requires a customer to respond immediately when it receives 346 

notice of an interruption.25  The contact information a customer might use for an interruption, 347 

therefore, may be different from contact information for the purpose of receiving notices from 348 

the company regarding billing and other general information.  This is why a customer is required 349 

“to provide, and update as necessary, contact information that enables the Company to 350 

immediately notify a customer of a required interruption.”26  For these reasons, when DEU 351 

provides notice of interruptions under DEU Tariff § 3.02 it must use the contact information 352 

provided by the customer for the receipt of such notices. 353 

As discussed in Section B, below, DEU did not notify US Magnesium of the January 6-7, 354 

2017 interruption at the contact information provided by US Magnesium for the receipt of 355 

interruption notices. 356 

  357 

                                                           
25 See DEU Tariff § 3.02 (“Upon notice from the Company, interruptible customers are required 

to interrupt as soon as is operationally possible, but no later than two hours from notice.”). 
26 Id. 
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B. DEU Did Not Notify US Magnesium At The Contact Information That US 358 

Magnesium Provided To DEU For Interruption Notices. 359 

 360 

Three weeks before the January 6-7, 2017 interruption at issue in this docket, US 361 

Magnesium submitted a Customer Information Sheet to DEU, which included general contact 362 

information as well as “Interruption Contacts” consisting of phone numbers that DEU was to use 363 

to notify US Magnesium of interruptions.27  The “Interruption Contacts” portion of the Customer 364 

Information Sheet shows as follows: 365 

 366 

The “Interruption Contacts” include phone numbers under the heading “Day Phone” that DEU 367 

was to use to notify US Magnesium of an interruption that occurs during daytime hours.28  It also 368 

includes “Mobile Phone” numbers for notifying US Magnesium of interruptions at other times.   369 

DEU admits that, during the January 6-7, 2017 interruption, it used a new automated 370 

notification system that could not dial through to phone numbers with extensions.29  As a result, 371 

DEU did not notify US Magnesium of the interruption at the “Day Phone” numbers listed in US 372 

Magnesium’s “Interruption Contacts.”  In an effort to downplay this fact, DEU falsely claims 373 

that when its automated notification system tried to call the “Day Phone” contact phone numbers 374 

with extensions on January 6, 2017, that the call was routed to US Magnesium’s switchboard 375 

operator, who received a message but then hung up.30  This is incorrect.  DEU’s claim is based 376 

on a misinterpretation of an internal US Magnesium email dated January 26, 2017.  That email 377 

                                                           
27 See R. Swenson Direct Test. at lines 123-153.  See also Customer Information Sheet (US 

Magnesium Direct Testimony Exhibit 4). 
28 See Customer Information Sheet (US Magnesium Direct Testimony Ex. 4). 
29 Bruce Rickenbach Direct Test. at lines 61-64. 
30 See DEU Statement of Fact No. 19 and US Magnesium response. 
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does not in any way relate to DEU’s failed effort on January 6, 2017 to call the Day Phone land 378 

line phone numbers with extensions listed in the “Interruption Contacts” portion of US 379 

Magnesium’s Customer Information Sheet.31  As discussed in the testimony of Roger 380 

Swenson—the actual recipient of the email in question—the email addresses US Magnesium’s 381 

first attempt after the January 6-7, 2017 interruption to remedy the problem caused by DEU’s 382 

inability to provide notice of interruptions to customers with phone numbers with extensions.32  383 

After the interruption, and after US Magnesium learned for the first time of the shortcomings of 384 

the DEU automated notification system, US Magnesium installed a telephone in its control room 385 

and asked DEU to call that phone to test to see if it worked.  The automated message requires the 386 

person answering the phone to push buttons, which the phone installed for this purpose did not 387 

have.  After this test, US Magnesium installed a different phone in the control room that can 388 

receive messages from DEU’s automated notification system.33 389 

It is notable that DEU did not inform US Magnesium that its automated notification 390 

system could not dial through to phone numbers with extensions.  DEU claims that it had used 391 

automated notification systems for years and that none of them could dial through to phone 392 

numbers with extensions.  This information had never been conveyed to US Magnesium.  DEU 393 

did not inform US Magnesium of this fact when, in November of 2016, Mr. Rickenbach sent the 394 

Customer Information Sheet containing “Interruption Contacts” with phone numbers with 395 

extensions.  DEU also did not inform US Magnesium of this fact when US Magnesium provided 396 

DEU a signed Customer Information Sheet on December 12, 2016 that contained “Interruption 397 

                                                           
31 Id. 
32 Rebuttal Testimony of Roger Swenson (“R. Swenson Rebuttal Test.”) at lines 177-202. 
33 Id. 
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Contacts” with phone numbers with extensions.  If DEU is to be permitted to impose the 398 

enormous $40-per-decatherm penalties set forth in DEU Tariff § 3.02, it should first be required 399 

to inform all customers of the limitations of its interruption notification system.  DEU did not 400 

provide such notice in this instance, despite being well aware of that limitation and despite 401 

providing US Magnesium with a Customer Information Sheet containing Interruption Contacts 402 

with phone numbers with extensions.   403 

In its Motion, DEU seeks to sidestep the fact that its automated notification system was 404 

incapable of providing notices of interruption to customers with phone systems using extensions 405 

and that DEU had known of this limitation for some time without informing US Magnesium 406 

about it.  DEU claims that it notified US Magnesium of the January 6-7, 2017 interruption when 407 

its automated notification system left voice messages at the Mobile Phone numbers listed in the 408 

“Interruption Contacts” portion of US Magnesium’s Customer Information Sheet.  As explained 409 

in US Magnesium’s testimony and in its Motion, US Magnesium personnel are not permitted to 410 

carry cell phones at the plant for security reasons.  For interruptions during daytime operating 411 

hours, US Magnesium relied on receiving phone calls at the land lines with extensions set forth 412 

in the “Day Phone” portion of the “Interruption Contacts.”  That is, US Magnesium complied 413 

with its obligation under DEU Tariff § 3.02 to provide contact information “that enables the 414 

Company to immediately notify a customer of a required interruption” by providing Day Phone 415 

contact information for interruptions that occur during daytime operating hours.  To receive 416 

notices of interruptions at times other than daytime operating hours, US Magnesium listed Mike 417 

Tucker’s and Roger Swenson’s Mobile Phone numbers as “Interruption Contacts” on the 418 

Customer Information Sheet.   419 
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Mike Tucker of US Magnesium did not receive the text message or voice message on his 420 

Mobile Phone until he returned home from the plant at the end of the day on January 6, 2017.  421 

Roger Swenson was traveling on the morning of January 6 and also did not immediately receive 422 

the text message and voice message.  Moreover, the text and voice messages came from an 423 

account labeled “76127” and not from a phone number associated with DEU or Questar Gas.34  424 

For DEU to notify a customer of an interruption, that notice should clearly and unambiguously 425 

come from DEU and not from an unknown contact point. 426 

Similarly, the email message sent to Mr. Tucker and Mr. Swenson cannot constitute 427 

notice of the January 6-7, 2017 interruption.  As an initial matter, email is not an appropriate 428 

method of providing notice of interruptions to US Magnesium because US Magnesium did not 429 

identify email as an Interruption Contact that “enables the Company to immediately notify a 430 

customer of a required interruption.”  As such, email to US Magnesium cannot constitute notice 431 

of the interruption sufficient to trigger DEU’s ability to impose penalties pursuant to DEU Tariff 432 

§ 3.02.  Moreover, the emails at issue did not come from Questar/DEU but, rather, from an email 433 

account labeled “no-reply@ecnalert.com”.35  That is, like the text messages from “76127” 434 

discussed above, the emails were not clearly from Questar/DPU and do not constitute proper 435 

notice of an interruption as required by DPU Tariff § 3.02. 436 

Finally, Mr. Rickenbach’s phone call with Roger Swenson on January 6, 2017 does not 437 

constitute notice of the interruption.  Mr. Rickenbach called Mr. Swenson to ask if the automated 438 

                                                           
34 R. Swenson Direct Test. at lines 329-341. 
35 M. Tucker Direct Test. at lines 69-80; R. Swenson Direct Test. at lines 317-321; US 

Magnesium Direct Test. Exhibits 6 & 11. 
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notification system was working.36  That Mr. Rickenbach would call Mr. Swenson to ask this 439 

question demonstrates DEU’s concern that the automated notification system did not work.  440 

Moreover, it is curious that Mr. Rickenbach would call Mr. Swenson’s Mobile Phone, but not the 441 

land line with extensions specifically identified as Day Phone Interruption Contacts on US 442 

Magnesium’s Customer Information Sheet.  DEU claims that its automated notification systems 443 

had for years lacked the ability to call through to phone numbers with extensions.  Mr. 444 

Rickenbach does not explain why—knowing this—he would choose to call Mr. Swenson’s 445 

Mobile Phone rather than to call the number US Magnesium had indicated as the Day Phone 446 

Interruption Contact number for daytime interruption notices.  Mr. Swenson has testified that he 447 

was traveling and had received certain messages, but had no reason to believe that the DEU 448 

automated notification system had not called the Day Phone Interruption Contact number on US 449 

Magnesium’s Customer Information Sheet.37 450 

DEU failed to provide US Magnesium with notice of the January 6-7, 2017 interruption 451 

and, as such, is not permitted to impose penalties against US Magnesium for its failure to 452 

interrupt. 453 

CONCLUSION 454 

 For the foregoing reasons, US Magnesium respectfully requests that the Commission 455 

enter an order denying DEU’s Motion for Summary Judgment and ruling that DEU may not 456 

impose penalties against US Magnesium pursuant to DEU § 3.02 related to US Magnesium’s use 457 

of gas during the January 6-7, 2017 interruption. 458 

 459 

                                                           
36 R. Swenson Rebuttal Test. at lines 251-257. 
37 See R. Swenson Direct Test. at lines 227-239; R. Swenson Rebuttal Test. at lines 251-257.   
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DATED this 14th day of February 2018. 460 

HATCH, JAMES & DODGE 461 

       462 

/s/ ________________________ 463 

Phillip J. Russell 464 

Attorneys for US Magnesium 465 

  466 
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