
DMWEST #6387164 v1 

Jerold G. Oldroyd, Esq. (#2453) 
Angela W. Adams, Esq. (#9081) 
Ballard Spahr Andrews & Ingersoll, LLP 
One Utah Center, Suite 600 
201 South Main Street 
Salt Lake City, Utah  84111-2221 
Telephone:  (801) 531-3000 
Facsimile:  (801) 531-3001 
 
Martin J. Arias, Esq. 
Comcast Cable Communications, LLC 
1500 Market Street 
Philadelphia, Pennsylvania  19102 
Telephone:  (215) 320-7316 
 
Attorneys for Comcast Cable Communications, LLC 
 
Submitted May 31, 2006 
______________________________________________________________________________ 
 

BEFORE THE PUBLIC SERVICE COMMISSION OF UTAH 
  
 
 
 
In the Matter of an Investigation into Pole 
Attachments 

) 
) 
) 
) 
) 
) 
) 

 
Docket No. 04-999-03 

 
COMCAST’S COMMENTS TO 

DRAFT STANDARD POLE 
ATTACHMENT AGREEMENT 

 
  
 

Comcast Cable Communications, LLC, formerly Comcast Cable Communications, Inc. 

(“Comcast”), by and through its attorneys, Ballard Spahr Andrews & Ingersoll, LLP, hereby 

submits these comments to the draft Utah Pole Attachment Agreement (“Standard Contract”) 

submitted to the Utah Public Service Commission (“Commission”) by the Division of Public 

Utilities on February 10, 2006. 

Comcast’s comments to the Standard Contract will address the following issues: 

(1) timeframes; (2) consistency with the Pole Attachment Rules; (3) internal consistency; and 

(4) typographical errors.  
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I. Timeframes 

Section 3.02 of the Standard Contract provides that “Pole Owner[s] shall process permit 

applications and provide estimates of the costs of make-ready work” according to the Pole 

Attachment Rules, which are located in Utah Admin. Code R746-345 (the “Rules”).  

Specifically, Section 3.02 obligates pole owners to comply with R746-345-3(C), which gives 

pole owners between 45 and 90 days, depending on the number of poles included in each 

application, to process applications and notify applicants of approval or denial.  Although 

Comcast believes these timeframes are longer than necessary, they do provide critical certainty 

and regulation to the processing of applications.   

All prior drafts of this Standard Contract have also contained the following language: 

If notice is not received from Pole Owner within the above 
mentioned time frames, Licensee may proceed with installing the 
Attachment, and such Attachment shall be deemed authorized, 
subject to all other terms and conditions of this Agreement. 

See December 9, 2005 Draft Standard Contract. 

This language is consistent with the federal pole attachment rules and guarantees that 

pole owners cannot abuse their control of the essential pole facility by denying timely access to 

attachers.1  In contrast, the current draft provides: 

If notice is not received from Pole Owner with the above 
mentioned time frames, Licensee must check back with the Pole 
Owner before proceeding with installing the Attachment and can 
appeal to the Commission for permission to proceed. 

                                                 
1  See Cavalier Telephone, LLC v. Virginia Electric and Power Company, 15 FCC Rcd 9563, ¶ 15 (2000) 

(“Our rules require [a utility] to grant or deny access within 45 days of receiving a complete application for 
a permit.  We have previously stated that the Pole Attachment Act seeks to ensure that no party can use its 
control of facilities to impede the installation and maintenance of telecommunications and cable equipment 
by those seeking to compete in those fields.  We have interpreted the Commission’s rules, 47 C.F.R. 
§ 1.1403 (b), to mean that a pole owner “must deny a request for access within 45 days of receiving such a 
request or it will otherwise be deemed granted.”) (internal citations omitted), vacated by settlement, 
Cavalier Telephone Settlement Order, 17 FCC Rcd 24414 (2002) (stating the vacatur did “not reflect any 
disagreement with or reconsideration of any of the findings or conclusions contained” in the original order 
issued in 2000). 



DMWEST #6387164 v1 3 

This provision creates several problems.  First, it destroys the certainty that the Rules and 

the Standard Contract were designed to provide.  The Rules and the Standard Contract were 

drafted with the intention of making the rights and responsibilities of attachers and pole owners 

clear.  They were constructed to pay particular attention to timeframes in an effort to create 

certainty that attachers can rely on in making representations to customers about when services 

will be available.  If attachers have no idea when pole owners will choose to respond to requests 

for attachment, they cannot inform their customers as to when services will be available. 

Second, the new provision provides no incentive for pole owners to process pole 

attachment applications in a timely manner.  Essentially, this provision takes away any 

consequence for failure to process applications in a timely manner.  In fact, it provides pole 

owners with the ability to create substantial delays in the attachment process.  Attachers, in 

contrast, may now be forced to beg for permission to attach in order to be able to provide 

services to consumers.  Attachers’ abilities to provide services will then depend not on the 

attachers’ resources, but on the whims of pole owners.  Attachers cannot function in today’s 

fiercely competitive communications environment if they cannot get prompt access to poles.  

Accordingly, attachers must have enforceable timetables to effectively compete in the market 

and cannot rely on a pole owner’s discretionary timetables. 

Third, the new provision is confusing.  It is unclear what the terms “check back” and 

“appeal to the Commission” mean.  Is “checking back” merely reminding the pole owner of the 

outstanding application?  Does it involve renewing the application in some way or making a new 

application for attachment?  What if the pole owner still fails to respond?  Are there any 

reasonable timeframes that the pole owner should comply with after the “check back” occurs?  If 

the pole owner does not respond at all, is the potential attacher’s only remedy a formal request 

for agency action?  Is there any expedited remedy? 
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The new provision states that attachers can “appeal to the Commission for permission to 

proceed.”  This remedy is impractical.  The Rules give poles owners between 45 and 90 days to 

approve or reject pole attachment applications.  Utah Admin. Code R745-346-3(C).  These 

timeframes already substantially slow the attachers’ ability to get services to customers in a 

timely manner.  If attachers are also forced to petition the Commission every time a pole owner 

decides to ignore an attachment application, attachers will have no ability to serve customers.   

Once a request for agency action is filed, a pole owner would have 30 days to respond.  

R746-100-4(D).  Even if the parties agreed to skip discovery and have a hearing immediately, it 

would take a minimum of 30 days to schedule a hearing and a minimum of 30 additional days for 

the Commission to issue a ruling regarding the proposed attachment.  All total, this process 

would result in a minimum delay of 90 days above and beyond the time allowed by the Rules.  

At its shortest, then, the attacher would be waiting five months or more for a response to an 

application for pole attachment.  Realistically, they would be waiting much longer because 

requests for agency action are not often resolved this quickly.  Attachers cannot afford to put off 

customers for more than five months to await this determination.2  Comcast will be unable to 

compete in the market because instead of waiting five months or more for Comcast service, 

customers will simply order a satellite dish. 

Fourth, this provision creates an administrative burden, which slows the process further.  

The Commission will be placed in the middle of the pole attachment process.  This is precisely 

what the Rules and the Standard Contract attempt to avoid by eliminating uncertainty between 

the pole owners and attachers.  Under the new provision, a pole owner could literally force an 

                                                 
2 In the past, pole attachment contracts have provided attachers with a process to put up new attachments 

immediately.  Previous versions have provided that attachers simply have to apply for attachment, wait 48 
hours, and then install the attachment.  Because the Standard Contract provides that attachers must now 
wait for written permission before attaching, the process will already be slowed substantially. 
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attacher to bring a request for agency action every time that attacher sought to install a new pole 

attachment.  The Standard Contract permits the pole owner to ignore applications for attachment 

with no consequence.  Accordingly, a pole owner could simply ignore all such requests and force 

agency action for attachment.  Such conduct could result in an administrative burden for the 

Commission.   

The original provision, in contrast, would limit the requests for agency action because 

attachers could put up attachments after giving pole owners an opportunity to inspect the poles 

and approve or deny applications.  Because the prior provision is a workable solution to the 

dispute between attachers and pole owners regarding applications processing, it should replace 

the new provision which gives pole owners an incentive to ignore pole attachment applications. 

II. Consistency With Pole Attachment Rules 

Section 5.02 of the Standard Contract provides that a “Pole Owner may charge Licensee 

[sic] the amounts contained in the Fee Schedule attached hereto as Exhibit ___ upon the 

discovery of unauthorized Attachments belonging to Licensee.”  This language should be 

replaced with language conforming to the Commission’s September 6, 2005 Letter, which ruled 

on this matter.  The Commission’s Letter provides that “[t]he unauthorized attachment fee shall 

be the back rent to the last audit plus $25 per pole.”  This Commission directive should be 

reflected in the Standard Contract in place of the current language. 

III. Internal Consistency 

Sections 3.19 and 4.03 contradict one another.  The first provides that if an attacher 

requires a mid-span pole, it will pay the cost of setting that pole, which will then be considered 

the property of the pole owner.  In contrast, Section 4.03 provides that if a pole owner abandons 

any pole, the pole attacher can decide to stay on that pole and take title to it.  In the first section, 

an attacher cannot own poles that are in line with those of the pole owner.  In the other section, 
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an attacher can own poles that are in line with those of the pole owner, as long as the pole owner 

abandons those poles.  For the purposes of clarity, and because Section 4.03 is confusing in its 

own right, Section 4.03 should be deleted from the Standard Contract. 

IV. Typographical Errors 

The second paragraph of Section 3.01 references “Article XI.”  This reference should 

actually be “Article XII.” 

The third paragraph of Section 3.01 is missing the final period. 

The second sentence of the first paragraph of Section 3.17 should be edited as follows:  

“Provided, however, that in cases of emergency or if Licensee fails to relocate as required by a 

Pole Owner’s notice, Pole Owner may, without incurring any liability except for negligence or 

willful misconduct, relocate or replace Licensee’s Attachments or Equipment…” 

In Section 5.02, line 2, the word “License” should be changed to “Licensee.” 

Section 5.03, line 4, the word “obligations” should be deleted. 

Section 5.03, line 5, references “Section 8.03,” which no longer appears in the Standard 

Contract.  This should be amended. 

V. Conclusion 

For the foregoing reasons, the Standard Contract should be amended as noted above. 
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RESPECTFULLY SUBMITTED this 31st day of May, 2006. 

COMCAST CABLE COMMUNICATIONS, LLC 
 
 
 
  
Jerold G. Oldroyd, Esq. 
Angela W. Adams, Esq. 
BALLARD SPAHR ANDREWS & INGERSOLL, LLP 
One Utah Center, Suite 600 
201 South Main Street 
Salt Lake City, Utah  84111-2221 
 
Martin J. Arias, Esq. 
COMCAST CABLE COMMUNICATIONS, LLC 
1500 Market Street 
Philadelphia, Pennsylvania  19102 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 31st day of May, 2006, an original, five (5) true and 

correct copies, and an electronic copy of the foregoing COMCAST’S COMMENTS TO 

DRAFT STANDARD POLE ATTACHMENT AGREEMENT were hand-delivered to: 

Ms. Julie Orchard 
Commission Secretary 
Public Service Commission of Utah 
Heber M. Wells Building, Fourth Floor 
160 East 300 South 
Salt Lake City, Utah  84114 
lmathie@utah.gov 
 

and a true and correct copy, hand-delivered to: 
Michael L. Ginsberg, Esq. 
Patricia E. Schmid, Esq. 
Assistant Attorney Generals 
Office of the Utah Attorney General 
Heber M. Wells Building, Fourth Floor 
160 East 300 South 
Salt Lake City, Utah  84114 
mginsberg@utah.gov 
pschmid@utah.gov 

 
Marlin Barrow 
Casey J. Coleman, Utility Analyst 
State of Utah 
Division of Public Utilities 
Heber M. Wells Building, Fourth Floor 
160 East 300 South 
Salt Lake City, Utah  84114 
mbarrow@utah.gov 
ccoleman@utah.gov 
 

and a true and correct copy mailed, postage prepaid thereon, to:

Meredith R. Harris, Esq. 
AT&T Corp. 
One AT&T Way 
Bedminster, New Jersey  07921 
harrism@att.com 
 
Martin J. Arias, Esq. 
Comcast Cable Communications, LLC 
1500 Market Street 
Philadelphia, Pennsylvania  19102 
martin_arias@comcast.com 
 

Michael D. Nelson 
Director, Government Affairs 
Comcast Cable Communications, Inc. 
West Division 
183 Inverness Drive West 
Englewood, Colorado  80112 
Michael_Nelson@cable.comcast.com 
 
John Sullivan, Esq. 
Vice President & Chief Counsel - Telephony 
Comcast Cable Communications, Inc. 
Cable Law Department 
1500 Market Street 
34th Floor, East Tower 
Philadelphia, Pennsylvania  19102  
John_Sullivan@comcast.com 
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J. Davidson Thomas, Esq. 
Cole, Raywid & Braverman, LLP 
1919 Pennsylvania Avenue, N.W., 2d Floor 
Washington, D.C.  20006 
dthomas@crblaw.com 
 
Genevieve D. Sapir, Esq. 
Cole, Raywid & Braverman, LLP 
2381 Rosecrans Avenue, Suite 110 
El Segundo, California  90245 
gsapir@crblaw.com 
 
Curt Huttsell, Ph.D. 
Manager, State Government Affairs 
ELECTRIC LIGHTWAVE, LLC 
4 Triad Center, Suite 200 
Salt Lake City, Utah  84180 
chuttsel@czn.com 
 
Charles L. Best, Esq. 
Associate General Counsel 
ELECTRIC LIGHTWAVE, LLC 
4400 N.E. 77th Avenue 
Vancouver, Washington  98662-6706 
charles_best@eli.net 
 
Gerit F. Hull, Esq. 
PACIFICORP 
825 N.E. Multnomah, Suite 1700 
Portland, Oregon  97232 
gerit.hull@pacificorp.com 
 
Charles A. Zdebski, Esq. 
Raymond A. Kowalski, Esq. 
Jennifer D. Chapman, Esq. 
Troutman Sanders, LLP 
401 Ninth Street, NW, Suite 1000 
Washington, DC  20004-2134 
charles.zdebski@troutmansanders.com 
raymond.kowalski@troutmansanders.com 
jennifer.chapman@troutmansanders.com 
 

Gary Sackett, Esq. 
Jones Waldo Holbrook & McDonough 
170 South Main, #1500 
Salt Lake City, Utah  84101 
gsackett@joneswaldo.com 
 
Robert C. Brown, Esq. 
Theresa Atkins, Esq. 
Melissa K. Thompson, Esq. 
Qwest Services Corporation 
1801 California Street, 49th Floor 
Denver, Colorado  80202 
Robert.Brown@qwest.com 
Theresa.Atkins@qwest.com 
 
Michael Peterson 
Executive Director 
Utah Rural Electric Association 
10714 South Jordan Gateway 
South Jordan, Utah  84095 
mpeterson@utahcooperatives.com 
 
Stephen F. Mecham, Esq. 
Callister Nebeker & McCullough 
Gateway Tower East, Suite 900 
10 East South Temple 
Salt Lake City, Utah  84133 
sfmecham@cnmlaw.com 
 
Bradley R. Cahoon, Esq. 
Scott C. Rosevear, Esq. 
Snell & Wilmer L.L.P. 
15 West South Temple, Suite 1200 
Gateway Tower West 
Salt Lake City, Utah  84101 
bcahoon@swlaw.com 
srosevear@swlaw.com 
 
Gregory J. Kopta, Esq. 
Davis Wright Tremaine LLP 
2600 Century Square 
1501 Fourth Avenue 
Seattle, Washington  98101-1688 
gregkopta@dwt.com 
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William J. Evans, Esq. 
Vicki M. Baldwin, Esq. 
Parsons Behle & Latimer 
201 South Main Street, Suite 1800 
Salt Lake City, Utah  84111-2218 
bevans@pblutah.com 
vbaldwin@pblutah.com 
 
Danny Eyre 
General Manager 
Bridger Valley Electric Association, Inc. 
Post Office Box 399 
Mountain View, Wyoming  82939 
derye@bvea.net 
 
Mr. Carl R. Albrecht 
General Manager / CEO 
Garkane Energy Cooperative, Inc. 
120 West 300 South 
Post Office Box 465 
Loa, Utah  84747 
calbrecht@garkaneenergy.com 
 

LaDel Laub 
Assistant General Manager 
Dixie Escalante Rural Electric Association 
71 East Highway 56 
HC 76 Box 95 
Beryl, Utah  84714-5197 
ladell@color-country.net 
 
David J. Shaw, Esq. 
Utah Telecommunication Open 
Infrastructure Agency 
1385 West 2200 South, Suite 302 
West Valley City, Utah  84119 
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