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LIST OF ISSUES IN RESPONSE TO 

THE DRAFT STANDARD 
CONTRACT OF THE DIVISION OF 

PUBLIC UTILITIES 
 

  
 

Comcast Cable Communications, LLC, formerly Comcast Cable 

Communications, Inc. (“Comcast”), by and through its attorneys, Ballard Spahr Andrews & 

Ingersoll, LLP, hereby submits this List of Issues in response to the Standard Form Contract 
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from the Division of Public Utilities (the “Division”), dated October 18, 2004.  Comcast believes 

that the following outstanding issues must be addressed and implemented into the final form 

contract:1 

1. The Standard Contract Should Establish Objective Criteria for Processing 
Attachment Requests and Granting or Denying Access. 

Access decisions must be based on objective criteria, like the National Electrical 

Safety Code, and applied on a non-discriminatory basis in order to ensure that attachment and 

make-ready decisions are fair and reasonable.  Accordingly, the Standard Contract’s language 

should reflect that access decisions must be made based on the objective criteria set forth by 47 

U.S.C. § 224, namely, capacity and safety, reliability and generally applicable engineering 

purposes.  Additionally, a utility should not be permitted to reserve space unless the utility has a 

planned need for that space pursuant to a bona fide development plan that reasonably and 

specifically projects a need for that space. 

2. The Standard Contract Should Establish Appropriate Fee Schedules. 

The fee schedule attached to the Standard Contract should reflect all routine and 

non-routine fees, including reasonable procedures for required periodic adjustment.  The fees 

must not be duplicative, i.e., they must not allow pole owners multiple recovery on a specific 

charge, either through multiple separate charges, which, in fact, cover similar functions or 

through pole rental payments.  All fees should be cost-based and should not provide for 

reimbursement over and above these actual costs.   

Application processing fees, inspection charges, make-ready, sanctions for non-

compliance, and other costs must, therefore, be carefully examined to ensure there is no double-

                                                 
1 Attached as Exhibit 1 is Comcast’s comments and revisions to the Division’s proposed Standard Contract. 
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recovery.  Comcast believes that any fees proposed by pole owners should be reviewed and 

approved by the Commission to ensure there is no double recovery, as it is extremely difficult for 

licensees to make that determination without assistance from the regulator.   

3. All References to Unusable Equipment Should be Removed From the Standard 
Contract. 

The references to “Unusable Equipment” allow the pole owner unreasonable 

discretion in determining what types of Equipment may be attached to poles.  Since a pole owner 

can only deny access when there is insufficient capacity and for reasons related to safety, 

reliability and generally applicable engineering standards, the Standard Contract should reflect 

the fact that licensees are permitted to install any type of Equipment that is safe in accordance 

with industry standards based on objective and nondiscriminatory criteria, like the NESC rules.   

4. Licensees Should Not Have to Permit All Equipment. 

Licensees should not have to secure permits for every piece of “Equipment” 

because most of the items listed under the definition of “Equipment” are incidental to actual 

Attachment.  Such a requirement could easily be subject to pole-owner abuse.   

5. The Commission Should Adopt a Standard Application Form. 

Some pole owners require licensees to provide information on an application that 

is unrelated to, or unnecessary for, the request to attach.  For example, some applications require 

detailed load information about all other Equipment attached to the pole (i.e. that of other 

licensees and the owner), information that the owner should already have in is its possession and 

can subsequently be used for its own benefit rather than to assist in determining if access should 

be granted.  Indeed, PacifiCorp has attempted to introduce such a burdensome and abusive 

application form.  The Commission cannot allow this. 
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Applications can also include other burdensome and discriminatory requirements 

that a utility does not impose on either itself or other Joint Users.  It is, therefore, essential that 

the Commission approve a standard application form during this proceeding.   

6. Overlashing Should be Distinguished From New Attachments in the Standard 
Contract. 

Given the importance of overlashing to the deployment and upgrade of advanced 

facilities-based services and competition, Comcast believes that the overlashing process in this 

Standard Contract must be readily distinguishable from the “Application” process and should be 

contained in a separate section with distinct requirements.  As to those specific requirements, 

liberal procedures for overlashing are to be encouraged.  Attachers need not “obtain additional 

approval from or consent of the utility for overlashing other than the approval obtained for the 

host attachment.”  Amendment of Rules and Policies Governing Pole Attachments, 16 FCC Rcd 

12103, ¶ 75 (2001), aff’d Southern Company Services, Inc. v. FCC, 313 F.3d 574, 582 (D.C. Cir. 

2002)(“Overlashers are not required to give prior notice to utilities before overlashing.  

However, FCC rules do not preclude owners from negotiating with pole users to require notice 

before overlashing.”).  Accordingly, Comcast urges the adoption of a provision providing 

reasonable notice, rather than separate application, to the pole owner prior to overlashing. 

7. Existing Attachments Should not be Subject to Newly Adopted Safety Guidelines. 

NESC Section 013.B.2 provides that “[e]xisting installations, including 

maintenance replacements, that currently comply with prior editions of the Code, need not be 

modified to comply with these rules except as may be required for safety reasons by the 

administrative authority.”  Accordingly, the Standard Contract should provide that attachments 

previously compliant with applicable safety specifications at the time that they were installed do 

not need to be modified to comply with updated requirements.  Requiring licensees to modify 
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attachments in order to keep all attachments in compliance with the most current regulations 

would impose an unreasonable burden on licensees, as well as on the pole owners.  For that very 

reason, the NESC clause above ensures that when new regulations are introduced, attachments 

that were previously compliant do not need to be modified.  The Standard Contract should reflect 

this position. 

8. The Standard Contract and Fee Schedule Should Not Include Sanctions for Failure 
to Comply With Applicable Safety Guidelines. 

Such “sanctions” are contrary to standard industry practices and provide an 

incentive for pole owners to abuse the safety inspection process and create a hostile pole 

attachment environment.  It is often difficult to determine which Party, including the pole owner, 

is responsible for a particular violation.  If pole owners are able to profit from safety violations 

through the imposition of sanctions, the pole owner will have incentive to find violations and 

hold licensees responsible for any questionable or non-compliant circumstances without regard 

to determining which Party is actually responsible for specific violations.   

For these reasons, pole owners should not be entitled to charge for, or receive, 

sanctions for safety violations.  Rather, the Parties should have a mechanism for determining 

who is responsible for a specific problem and that Party should be responsible to correct the 

violation.  Since the network integrity is equally important to both the pole owners and third 

party attachers, sanctions are not necessary to deter attachers from installing non-compliant 

attachments.   

9. The Standard Contract Should Contain Language Holding Pole Owners Liable for 
Gross Negligence or Willful Misconduct. 

Pole owners cannot be exempt from all liability under the terms of the Standard 

Contract.  Pole owners should not be able to shift the responsibility for gross negligence or 

willful misconduct to licensees. 
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10. The Standard Contract Should Include a Timeline for the Completion of Make-
Ready Work. 

Licensees are often faced with substantial delays when seeking access due to 

pole-owner make-ready delays.  This is true even at times when the pole owner is able to 

perform its own make-ready on a timely basis.  Make-ready should be completed within 30 days 

after make ready is authorized by license, and no more than 75 days after the Licensee applies to 

attach.  If the Owner is unable to meet the deadline, the Licensee should have the option of hiring 

an approved, third party electrical contractor to perform the work, consistent with the second 

paragraph of Section 3.04 of the Standard Contract and FCC rules.   

11. Licensees Should Not Have to Pay for Relocating Their Attachments for the Benefit 
of Others, Including the Pole Owner. 

According the terms of the federal Pole Attachment Act “An entity that obtains an 

attachment to a pole, conduit, or right-of-way shall not be required to bear any of the costs of 

rearranging or replacing its attachment, if such rearrangement or replacement is required as a 

result of an additional attachment or the modification of an existing attachment sought by any 

other entity (including the owner of such pole, duct, conduit, or right-of-way.”  See 47 U.S.C. 

§224(i).  The Standard Contract should reflect this rule. 

12. The Standard Contract Should not Contain a Provision Allowing for Sanctions in 
the Event That the Parties do not Have a Contract. 

Allowing a pole owner to sanction a third party attacher for failure to have a 

contract motivates pole owners not to negotiate or contract with third parties, whom the owners 

can then sanction for failing to have a contract.  The pole owners already have superior 

bargaining strength because they own essential facilities.  A “failure to have a contract” sanction 

exacerbates this inequality in bargaining power by giving pole owners a motivation not to 

negotiate provisions of a contract. 
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Another reason sanctions for “failure to have a contract” are improper is because 

such sanctions would be non-compensatory penalties.  Owners already have the right to recover 

any actual costs incurred to make poles available for attachment. 

13. Unauthorized Pole Attachment Fees Should be Set by the Commission. 

As with all other charges, the Commission should approve of a specific fee for 

unauthorized pole attachments.  While Comcast does not object to a “reasonable” unauthorized 

attachment penalty for unpermitted attachments, that penalty must bear “a reasonable 

relationship to the actual damage[s].”  The FCC has agreed with this position in deciding to cap 

unauthorized attachment fees at five years back rent.  Mile Hi Cable Partners v. Pub. Serv. Co. 

of Colo., 15 FCC Rcd 11450, ¶¶ 10-13 (2000), aff’d, Pub. Serv. Co. of Colo. v. FCC, 356 U.S. 

App. D.C. 137, **14-15 (2003).   

A penalty no greater than that specified in Mile Hi is appropriate here.  The 

proposed Standard Contract allows Occupancy Surveys to occur at five year intervals.  That 

provision, coupled with a 5 year limitation on back rent penalties provides the “incentives” for 

Owners in Utah not to delay audits, or for the parties to otherwise follow their obligation under 

the law, contract and reasonable joint-use practices.   

It is important to have the Commission approve of and set a fee for unauthorized 

attachments because this issue is the source of serious disagreement between pole owners and 

licensees.  See, e.g., Comcast v. PacifiCorp, Docket No. 03-035-28.  PacifiCorp has historically 

been unwilling to deviate from the fee as set forth in its standard form contract.  Accordingly, 

licensees cannot meaningfully negotiate the amount of this fee.  Additionally, PacifiCorp’s fee is 

facially unreasonable and unjust and is not consistent with the fee amount condoned by the FCC.  

In fact, in the FCC opinion cited above, the FCC specifically held that the fee contained in 

PacifiCorp’s standard form contract is excessive and unreasonable.  Mile-Hi, 15 FCC Rcd 11450, 
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¶¶ 20, 22.  For these reasons, it is critical that the Commission address and decide the appropriate 

charge for unauthorized pole attachments. 

RESPECTFULLY SUBMITTED this 28th day of October, 2004. 

COMCAST CABLE COMMUNICATIONS, LLC 

________________________________ 

Jerold G. Oldroyd, Esq. 
Angela W. Adams, Esq. 
Ballard Spahr Andrews & Ingersoll, LLP 
One Utah Center, Suite 600 
201 South Main Street 
Salt Lake City, Utah  84111-2221 
 
Michael D. Woods, Esq. 
Comcast Cable Communications, LLC 
183 Inverness Drive West, Suite 200 
Englewood, Colorado 80112 
 
J. Davidson Thomas, Esq. 
Genevieve D. Sapir, Esq. 
Cole, Raywid & Braverman, LLP 
1919 Pennsylvania Avenue, NW 
Second Floor 
Washington, D.C.  20006 
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CERTIFICATE OF SERVICE 

I hereby certify that on the 28th day of October, 2004, an original, five (5) true 

and correct copies, and an electronic copy of the foregoing LIST OF ISSUES IN RESPONSE 

TO THE DRAFT STANDARD CONTRACT OF THE DIVISION OF PUBLIC 

UTILITIES were hand-delivered to: 

Ms. Julie Orchard 
Commission Secretary 
Public Service Commission of Utah 
Heber M. Wells Building, Fourth Floor 
160 East 300 South 
Salt Lake City, Utah  84114 
lmathie@utah.gov 
 

and a true and correct copy mailed, postage prepaid, and electronically mailed to:
 
Michael L. Ginsberg, Esq. 
Assistant Attorney Generals 
Office of the Utah Attorney General 
Heber M. Wells Building, Fourth Floor 
160 East 300 South 
Salt Lake City, Utah 84114 
mginsberg@utah.gov 
 
Reed Warnick, Esq. 
Assistant Attorney General 
Heber M. Wells Building, Fourth Floor 
160 East 300 South 
Salt Lake City, Utah 84114 
rwarnick@utah.gov 
 
Patricia E. Schmid, Esq. 
Assistant Attorney Generals 
Office of the Utah Attorney General 
Heber M. Wells Building, Fourth Floor 
160 East 300 South 
Salt Lake City, Utah 84114 
pschmid@utah.gov 
 

 
Marlin Barrow, Utility Analyst 
State of Utah 
Division of Public Utilities 
Heber M. Wells Building, Fourth Floor 
160 East 300 South 
Salt Lake City, Utah 84114 
mbarrow@utah.gov 
 
Krystal Fishlock, Technical Consultant 
State of Utah 
Division of Public Utilities 
Heber M. Wells Building, Fourth Floor 
160 East 300 South 
Salt Lake City, Utah 84114 
kfishlock@utah.gov 
 

and a true and correct copy mailed, postage prepaid thereon, to: 
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Michael D. Woods, Esq. 
Comcast Cable Communications, Inc. 
183 Inverness Drive West, Suite 200 
Englewood, Colorado  80112 
michael_woods@cable.comcast.com 
 
Michael D. Nelson 
Director, Government Affairs 
Comcast Cable Communications, Inc. 
West Division 
183 Inverness Drive West 
Englewood, Colorado  80112 
Michael_Nelson@cable.comcast.com 
 
John Sullivan, Esq. 
Vice President and Chief Counsel - Telephony 
Comcast Cable Communications, Inc. 
Cable Law Department 
1500 Market Street 
34th Floor, East Tower 
Philadelphia, PA 19102 
John_Sullivan@comcast.com 
 
Meredith R. Harris, Esq. 
AT&T Corp. 
One AT&T Way 
Bedminster, New Jersey  07921 
harrism@att.com 
 
Richard S. Wolters, Esq. 
AT&T 
1875 Lawrence Street, Room 15-03 
Denver, Colorado  80202-1847 
rwolters@att.com 
 
Donald R. Finch 
Manager 
AT&T 
1875 Lawrence Street, Room 14-44 
Denver, Colorado  80202-1847 
drfinch@att.com 
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J. Davidson Thomas, Esq. 
Cole, Raywid & Braverman, LLP 
1919 Pennsylvania Avenue, N.W. 
Second Floor 
Washington, D.C.  20006 
dthomas@crblaw.com 
 
Genevieve D. Sapir, Esq. 
Cole, Raywid & Braverman, LLP 
2381 Rosecrans Avenue, Suite 110 
El Segundo, California  90245 
gsapir@crblaw.com 
 
Curt Huttsell, Ph.D. 
Manager, State Government Affairs 
ELECTRIC LIGHTWAVE, LLC 
4 Triad Center, Suite 200 
Salt Lake City, Utah  84180 
chuttsel@czn.com 
 
Charles L. Best, Esq. 
Associate General Counsel 
ELECTRIC LIGHTWAVE, LLC 
4400 N.E. 77th Avenue 
Vancouver, Washington  98662-6706 
charles_best@eli.net 
 
Gerit F. Hull, Esq. 
PacifiCorp 
825 N.E. Multnomah, Suite 1700 
Portland, Oregon  97232 
gerit.hull@pacificorp.com 
 
Charles A. Zdebski, Esq. 
Raymond A. Kowalski, Esq. 
Jennifer D. Chapman, Esq. 
Troutman Sanders, LLP 
401 Ninth Street, NW, Suite 1000 
Washington, DC  20004-2134 
charles.zdebski@troutmansanders.com 
raymond.kowalski@troutmansanders.com 
jennifer.chapman@troutmansanders.com 
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Gary G. Sackett, Esq. 
Jones Waldo Holbrook & McDonough 
170 South Main Street, Suite 1500 
Salt Lake City, Utah  84101 
gsackett@joneswaldo.com 
 
Robert C. Brown 
Qwest Services Corporation 
1801 California Street, 49th Floor 
Denver, Colorado  80202 
Robert.brown@qwest.com 
 
Michael Peterson 
Executive Director 
Utah Rural Electric Association 
10714 South Jordan Gateway 
South Jordan, Utah  84095 
mpeterson@utahcooperatives.org 
 
Stephen F. Mecham, Esq. 
Callister Nebeker & McCullough 
Gateway Tower East, Suite 900 
10 East South Temple 
Salt Lake City, Utah  84133 
sfmecham@cnmlaw.com 
 
Bradley R. Cahoon, Esq. 
Snell & Wilmer L.L.P. 
15 West South Temple, Suite 1200 
Gateway Tower West 
Salt Lake City, Utah  84101 
bcahoon@swlaw.com 
 
Gregory J. Kopta, Esq. 
Davis Wright Tremaine LLP 
2600 Century Square 
1501 Fourth Avenue 
Seattle, Washington  98101-1688 
gregkopta@dwt.com 
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Danny Eyre 
General Manager 
Bridger Valley Electric Association, Inc. 
Post Office Box 399 
Mountain View, Wyoming  82939 
derye@bvea.net 
 
Mr. Carl R. Albrecht 
General Manager / CEO 
Garkane Energy Cooperative, Inc. 
120 West 300 South 
Post Office Box 465 
Loa, Utah  84747 
calbrecht@garkaneenergy.com 
 
LaDel Laub 
Assistant General Manager 
Dixie Escalante Rural Electric Association 
71 East Highway 56 
HC 76 Box 95 
Beryl, Utah  84714-5197 
ladell@color-country.net 

____________________________________ 
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