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BEFORE THE PUBLIC SERVICE COMMISSION OF UTAH

Docket No. 04-999-03
In the Matter of an Investigation into Pole

Attachments MOTION FOR CLARIFICATION
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Comcast Cable Communications, LLC, formerly Comcast Cable Communications, Inc.
(“Comcast™), by and through its attorneys, Ballard Spahr Andrews & Ingersoll, LLP, hereby

moves for clarification of the Public Service Commission’s (“Commission’) September 6, 2005

A:\Motion for Clarification.DOC



letter providing “Commission Direction Concerning Ten Issues Regarding the Pole Attachment
Standard Contract” (hereinafter “Commission Directive” or “Directive”).

l. INTRODUCTION

The parties involved in this docket have spent much of the last year negotiating the terms
of a standard pole attachment agreement, through a series of technical conferences supervised by
the Division of Public Utilities. The purpose of this standard agreement is to provide both pole
owners and attachers with “safe harbor” provisions that will govern the parties’ pole attachment
relationship in the event that they cannot agree on the terms and conditions of a pole attachment
contract specific to those parties. Although the parties involved in the technical conferences
resolved many of their differences over the terms to be included in the standard contract, ten
disputed issues remained. Those ten issues were submitted to the Commission earlier this year
for resolution.

On September 6, 2005, the Commission issued its Directive addressing the ten disputed
issues. The Commission’s Directive included a determination that audit costs should be included
in the annual pole attachment rental rate. Comcast now seeks clarification of this determination.

Specifically, the Commission’s Letter provides as follows:

AUDIT COSTS [3.24]: Parties disagree on whether audit costs

should be charged directly to attachers or included in the monthly
pole attachment rental rate.

Commission Direction: Since it is necessary for audits to be
conducted, it is a known and anticipated expense. The
Commission directs that the estimated cost of the audits be
included in the rental rate. The Commission further directs that
pole owners work with the DPU and all licensed attaching entities
to develop an agreed upon plan as to the type of activities that will
be included in the audit shall, the estimated cost of the audit, and
appropriate means of converting the expected cost into a rental
charge prior to either the inclusion of the audit costs in the rental
rate, or the actual implementation of an audit.
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While Comcast supports the Commission’s determination that audit costs should be
included in the pole attachment rent, Comcast requests that the Commission clarify that audit
costs should be booked to the appropriate FERC and ARMIS accounts and recovered through the
maintenance carrying charge that factors into the rental formula, rather than as a line-item to be
tacked on to each annual pole attachment rental invoice. This will allow pole owners to be fully
compensated for audit expenditures without the risk of double recovery for attachers. In
contrast, allowing an additional charge for audit costs on top of the fully allocated annual rent
would result in over recovery.

1. REQUEST FOR CLARIFICATION

Audits must be conducted and are, therefore, a “known and anticipated” cost of doing
business. (See Commission Directive). Consequently, the Commission must clarify that the
only proper way to recover these costs through the annual rent is to book them to the appropriate
FERC and ARMIS maintenance accounts once an audit occurs. It is well-established that the
“costs attendant to routine inspections of poles, which benefit all attachers, should be included in
the maintenance costs account and allocated to each attacher in accordance with the” fully
allocated rental rate.> This tried and true method of cost recovery will allow pole owners to
receive reimbursement for audit costs while ensuring that attachers do not pay twice for the same
audit.

The Commission’s Directive as written, however, could be interpreted to allow pole
owners to tack on a line item to their rental rate for “expected” audit costs and include the actual
audit expenses again in the maintenance carrying charge, which would then be used to calculate

the rental rate. Without clarification on this issue, pole owners would obviously have an easy

! The Cable Television Ass’n of Georgia v. Georgia Power Co., 18 FCC Rcd 16333, 1 16 (2003).
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avenue for double recovery. Accordingly, audit costs should not be recovered as a separate line
item on a rental invoice because the types of costs associated with audits are required to be
booked as expenses to accounts that factor into the annual rental rate.

For example, FERC Account 593 (which is used to calculate an electric utility’s
maintenance carrying charge) includes the expenses for inspection and maintenance of overhead
distribution lines. Likewise, ARMIS Account 6411, includes all pole related expenses and
determines the maintenance carrying charge in an ILEC’s annual rental rate. It would be very
difficult, if not impossible, to ensure that audit expenses incurred by a utility were not funneled
through the maintenance carrying charge even though the “expected” costs were already
recovered via a separate line item on an attacher’s annual rental invoice. Comcast does not
believe that the Commission intended such a result and clarification on this issue is, therefore,
essential.

In addition, little, if any, Commission oversight would be necessary if pole owners were
required to book audit expenses as they occur and recover them as part of the maintenance
carrying charge. This is because calculating pole attachment rental rates based on publicly filed
and certified FERC and ARMIS data (including any audit expenses incurred) allows for “a stable
and certain regulatory framework that may be applied simply and expeditiously requiring a
‘minimum of staff, paperwork and procedures consistent with fair and efficient regulation.”””?

The Commission has expended considerable resources establishing a rental rate formula
and methodology for pole attachment rates in order to minimize uncertainty and rate disputes.

(See Notices of Proposed Rule or Change, published June 3, 2004, September 1, 2004,

2 Alabama Cable Telecomm. Ass’n v. Alabama Power Co., 15 FCC Rcd 17346 at 1 5 (2000) (citing
legislative history of the Pole Attachment Act mandating that the FCC institute a “simple and expeditious”
formula).
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November 1, 2004, January 24, 2005, March 15, 2005, and September 1, 2005). Complicating
the new rate formula by allowing an add-on for anticipated or actual audit expenses (even though
utilities are required to book such expenses to the maintenance accounts that factor into the pole
attachment formula) would, therefore, undermine one of the Commission’s primary goals in
instituting this proceeding.

Granting Comcast’s request and clarifying that pole owners should recover audit costs in
the annual rent by booking these expenses to the appropriate FERC and ARMIS Accounts, on
the other hand, will ensure that pole owners recover their audit expenses, without doubly-
recovering, and reduce the incidence of pole attachment disputes in Utah.

RESPECTFULLY SUBMITTED this 19" day of October, 2005.

ComcAST CABLE COMMUNICATIONS, LLC

Jerold G. Oldroyd, Esqg.

Angela W. Adams, Esq.

BALLARD SPAHR ANDREWS & INGERSOLL, LLP
One Utah Center, Suite 600

201 South Main Street

Salt Lake City, Utah 84111-2221

Martin J. Arias, Esq.

CoMCAST CABLE COMMUNICATIONS, LLC
1500 Market Street

Philadelphia, Pennsylvania 19102

J. Davidson Thomas, Esq.
Jill M. Valenstein, Esq.
Genevieve D. Sapir, Esq.
HOGAN & HARTSON, LLP
555 Thirteenth Street, NW
Washington, DC 20004
Telephone: (202) 637-5447
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CERTIFICATE OF SERVICE

| hereby certify that on the 19" day of October, 2005, an original, five (5) true and

correct copies, and an electronic copy of the foregoing MOTION FOR CLARIFICATION were

hand-delivered to:

Ms. Julie Orchard

Commission Secretary
Public Service Commission of Utah
Heber M. Wells Building, Fourth Floor

160 East 300 South

Salt Lake City, Utah 84114

Imathie@utah.gov

and a true and correct copy, hand-delivered and electronically mailed to:

Michael L. Ginsberg, Esqg.

Patricia E. Schmid, Esq.

Assistant Attorney General

Office of the Utah Attorney General
Heber M. Wells Building, Fourth Floor
160 East 300 South

Salt Lake City, Utah 84114
mginsberg@utah.gov
pschmid@utah.gov

Marlin Barrow

Casey J. Coleman, Utility Analyst
State of Utah

Division of Public Utilities

Heber M. Wells Building, Fourth Floor
160 East 300 South

Salt Lake City, Utah 84114
mbarrow@utah.gov
ccoleman@utah.gov

and a true and correct copy mailed, postage prepaid thereon, to:

Meredith R. Harris, Esq.
AT&T Corp.

One AT&T Way

Bedminster, New Jersey 07921
harrism@att.com

Martin J. Arias, Esq.

Comcast Cable Communications, LLC
1500 Market Street

Philadelphia, Pennsylvania 19102
martin_arias@comcast.com
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Curt Huttsell, Ph.D.

Manager, State Government Affairs
ELECTRIC LIGHTWAVE, LLC

4 Triad Center, Suite 200

Salt Lake City, Utah 84180
chuttsel@czn.com

Charles L. Best, Esq.

Associate General Counsel
ELECTRIC LIGHTWAVE, LLC
4400 N.E. 77th Avenue

Vancouver, Washington 98662-6706
charles_best@eli.net
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Gerit F. Hull, Esq.
PACIFICORP

825 N.E. Multnomah, Suite 1700
Portland, Oregon 97232
gerit.hull@pacificorp.com

Charles A. Zdebski, Esq.

Raymond A. Kowalski, Esq.

Jennifer D. Chapman, Esq.

Troutman Sanders, LLP

401 Ninth Street, NW, Suite 1000
Washington, DC 20004-2134
charles.zdebski@troutmansanders.com
raymond.kowalski@troutmansanders.com

jennifer.chapman@troutmansanders.com

Gary Sackett, Esq.

Jones Waldo Holbrook & McDonough
170 South Main, #1500

Salt Lake City, Utah 84101
gsackett@joneswaldo.com

Robert C. Brown, Esq.

Theresa Atkins, Esq.

Qwest Services Corporation

1801 California Street, 49th Floor
Denver, Colorado 80202
Robert.Brown@qwest.com
Theresa.Atkins@gwest.com

Michael Peterson

Executive Director

Utah Rural Electric Association
10714 South Jordan Gateway
South Jordan, Utah 84095
mpeterson@utahcooperatives.com

Stephen F. Mecham, Esq.
Callister Nebeker & McCullough
Gateway Tower East, Suite 900
10 East South Temple

Salt Lake City, Utah 84133
sfmecham@cnmlaw.com
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Bradley R. Cahoon, Esq.

Scott C. Rosevear, Esq.

Snell & Wilmer L.L.P.

15 West South Temple, Suite 1200
Gateway Tower West

Salt Lake City, Utah 84101
bcahoon@swlaw.com
srosevear@swlaw.com

Gregory J. Kopta, Esq.

Davis Wright Tremaine LLP
2600 Century Square

1501 Fourth Avenue

Seattle, Washington 98101-1688
gregkopta@dwt.com

Danny Eyre

General Manager

Bridger Valley Electric Association, Inc.
Post Office Box 399

Mountain View, Wyoming 82939
derye@bvea.net

Mr. Carl R. Albrecht

General Manager / CEO

Garkane Energy Cooperative, Inc.
120 West 300 South

Post Office Box 465

Loa, Utah 84747
calbrecht@garkaneenergy.com

LaDel Laub

Assistant General Manager

Dixie Escalante Rural Electric Association
71 East Highway 56

HC 76 Box 95

Beryl, Utah 84714-5197
ladell@color-country.net



mailto:gerit.hull@pacificorp.com
mailto:charles.zdebski@troutmansanders.com
mailto:raymond.kowalski@troutmansanders.com
mailto:jennifer.chapman@troutmansanders.com
mailto:gsackett@joneswaldo.com
mailto:Robert.Brown@qwest.com
mailto:Theresa.Atkins@qwest.com
mailto:mpeterson@utahcooperatives.com
mailto:sfmecham@cnmlaw.com
mailto:bcahoon@swlaw.com
mailto:srosevear@swlaw.com
mailto:gregkopta@dwt.com
mailto:derye@bvea.net
mailto:calbrecht@garkaneenergy.com
mailto:ladell@color-country.net

A:\Motion for Clarification.DOC



	J. Davidson Thomas, Esq.
	Jill M. Valenstein, Esq.
	Genevieve D. Sapir, Esq.
	Attorneys for Comcast Cable Communications, LLC
	Submitted October 19, 2005
	______________________________________________________________________________
	I. INTRODUCTION
	II. REQUEST FOR CLARIFICATION
	J. Davidson Thomas, Esq.
	Jill M. Valenstein, Esq.
	Genevieve D. Sapir, Esq.

