
 
PacifiCorp  

Non-Exclusive Surface Use and Damage Agreement 
 
 This Non-Exclusive Surface Use and Damage Agreement (“Agreement”) is made and 
entered into by and between PacifiCorp, an Oregon corporation, whose address is 1407 West 
North Temple, Salt Lake City, Utah 84116 (“Owner”) and Cottonwood Creek Consolidated 
Irrigation Company, a non-profit mutual irrigation company organized under the laws of the 
State of Utah, whose address is Cottonwood Creek Consolidated Irrigation Company, PO Box 
678, Orangeville, Utah 84537 (“Operator”). 
 

RECITALS 
 

Whereas, as of the Effective Date (as defined below), Owner owns the surface of the real 
property described on Exhibit A, which is attached to and by this reference made a part hereof 
(the “Property”), located in Emery County, state of Utah, on which certain above-ground and 
below-ground facilities and improvements exist and on which Owner may construct certain 
above-ground and below-ground facilities and improvements in the future, including but not 
limited to electrical energy generation and transportation facilities and improvements 
(collectively, the “Facilities”).   
 

Whereas, Owner has used and will continue to use the Property for the construction, 
operation, maintenance, repair, and replacement of water pipelines, transmission and distribution 
lines and other facilities and equipment normally associated with the generation and distribution 
of power and/or the use or leased use of the Property for communication structures, facilities, 
and equipment.  Owner also uses and will continue to use the Property to access adjoining 
properties and facilities, including properties and facilities that may be used in the future. 
 

Whereas, the surface of a portion of the Property (UTEM-0093) is currently being leased 
by Royal & Jule Ann Huntington (“Grazing Lessee”), with said lease expiring January 31, 2013.    
 

Whereas, Owner and Operator deem it to be in their mutual interest to enter into this 
Agreement to provide for compatible use of the Property by each party and agree upon the 
compensation to be paid to Owner for use of Property. 

 
Whereas, Owner and Operator have entered into an agreement called Construction 

Funding and Share Assessment Agreement dated, March 9, 2011, and paragraph 6(f) states that 
Owner shall enter into a Non-exclusive Surface Use Agreement and Damage Agreement to 
provide gravel and clay for the construction of the Adobe Wash Reservoir. 
 
 NOW THEREFORE, in consideration of the mutual benefits and consideration in hand 
paid, and other good and valuable consideration, the receipt and sufficiency of which are hereby 
acknowledged, the parties hereto agree as follows:   
 

1. Right-of-Way.  Owner grants Operator, its employees, contractors, and agents, a 
right-of-way to enter upon and use the Property for the purpose of extracting sand, gravel and 



clay resources, including surveying, staking, sampling, drilling, completing, producing and 
operating a sand, gravel and clay mining operation (“Activities”) on the Property; constructing 
and maintaining access roads, mining operations, and gravel sorting facilities; and for other 
purposes specified in this Agreement, subject to the terms of this Agreement.  

 
2. Limitation on Rights.  Unless otherwise agreed to by the Owner in writing, the 

Property may not be used by Operator in connection with operations on premises located on land 
other than the Property without Owner’s written consent; such written consent will not be 
unreasonably withheld.  Operator and its employees, contractors, and agents shall not disturb, 
use or travel on any of the property of Owner not subject to this Agreement without Owner’s 
prior consent.  Operator may not use, for any purpose, lands within fifty (50) feet of any existing 
or projected Facilities as described on Exhibit B, which is attached to and by this reference made 
a part hereof and may be updated from time to time as required, without prior written consent of 
the Operator.  Operator shall reasonably limit its activities so as to use only so much of the 
Property as is necessary for such limited purposes, while allowing Owner or its designees the 
greatest use of the Property for its own or any other purpose.  Operator agrees to reasonably 
accommodate its activities and use of the Property to Owner for its primary use of the Property.  
Operator agrees to perform its activities in a manner that will not materially interfere with 
Owner’s use of its Property whether now or in the future in order that Owner may construct, 
maintain, repair, replace or add additional Facilities as Owner reasonably deems necessary, 
without additional material cost, inconvenience, expense, damage or injury to Owner, or its 
agents, independent contractors and employees.  Operator shall have a utility locating service 
identify all above and below ground utilities prior to the commencement of the Activities and 
shall be responsible to coordinate and secure written agreements with any easement holder to 
insure that all existing rights are maintained. 
 

3. Non-exclusive Rights.  The rights granted by Owner to Operator are non-
exclusive, and Owner reserves the right to use all access roads and all surface and subsurface 
uses of the Property and the right to grant successive easements therein or across on such terms 
and conditions as Owner deems necessary or advisable, except that successive easements shall 
not interfere with or obstruct Operator’s rights of access or damage roads or rights-of-way 
constructed by Operator or materially increase Operator’s cost to maintain the right-of-way. 
 

4. Notification.   
 

a. Resource Identification Phase.  Operator shall notify Owner prior to 
initial entry upon the Property for conducting testing to determine the quantity and quality of the 
sand, gravel and clay resources, including surveying, staking and sampling in order to identify an 
area of development.  Operator shall be responsible to identify and mark all underground utilities 
and pipelines on the Property. 
 
  b. Planning Phase.  Operator shall contact Owner to request an initial 
planning conference as soon as the Operator has identified the extent of the potential areas of 
development. 
 
  c. Permitting Phase.  Prior to the commencement of operations, Operator 



shall apply for and obtain all permits required for sand, gravel and clay resource extraction 
operation with either the federal government or the State of Utah, which may include but not be 
limited to permits required under the Resource Conservation and Recovery Act (RCRA); the 
Underground Injection Control (UIC) program of the Safe Drinking Water Act; the National 
Pollutant Discharge Elimination System (NPDES) (§ 402 Permit) and Dredge and Fill (§ 404 
Permit) programs under the Clean Water Act; the Prevention of Significant Deterioration 
program under the Clean Air Act; and other relevant environmental permits.  Prior to the filing 
of applications for such permits, Operator shall invite Owner along on an on-site inspection of 
the proposed sites and for review of all permit applications.  
 
 In addition, Operator shall provide Owner with the results of:  (1) the baseline Phase I 
environmental site assessment (ESA) of the Property; (2) detail survey plat of areas of 
development including all potential operations and all underground utilities and pipelines as 
identified by a utility locating service; and (3) analysis of representative soil samples prior to 
disturbance by production.  Such information shall provide a baseline for post-mining 
reclamation requirements. 
 
  d. Commencement of Operations Phase.  Operator shall notify Owner 
forty-eight (48) hours prior to commencing their operations on the Property.  Such notice shall 
reasonably specify the type of activity and detail schedule of operations contemplated.  Operator 
shall not commence any operations until the Plan of Operations (Section 5) is approved in 
writing by Owner and until all bonding and insurance requirements have been met by Operator. 
 

5. Plan of Operations.  Prior to the commencement of operations, including: sand, 
gravel and clay extraction, construction of access roads, processing plants on the Property, 
Operator shall consult with and receive Owner’s written approval, as otherwise described in this 
Agreement, as to the location of all operations including roads, processing plant, etc. to be placed 
on the Property.  After such consultation and prior to the commencement of operations, Operator 
shall present to Owner a draft of a Plan of Operations which details the scope, timing of 
development, and standards for: construction of operations; protection of existing water 
resources; and reclamation, including the location of the operations.  Owner and Operator shall 
timely and jointly review and develop a final version of the Plan of Operations (which may be 
revised from time to time by mutual consent as conditions warrant), and it shall become the 
document from which orderly development proceeds.  The Operator may not proceed with 
operations on the Property until the Owner has approved the Plan of Operations, such approval 
not to be unreasonably withheld.  The Plan of Operations shall provide the general framework 
for Operator’s activities on the Property.  Owner and Operator shall from time to time revise the 
Plan of Operations to be sure that all of Owner’s and Operator’s facilities are accurately 
accounted for and displayed on a current version of the map.   
 

The Plan of Operation shall also include a section of how the Operator shall handle any 
spill or release of oil, gas or other petroleum products and the standard operating procedures to 
contain and clean up any such event.  This plan shall include providing notice to PacifiCorp 
(Kyle Singleton – 435-748-6527) within twenty-four (24) hours of said release.  Notwithstanding 
any other provision in this agreement, Operator shall be responsible for all clean up of all oil, gas, 
or other petroleum products spills to Owner’s satisfaction. 



 
6. Additional Details of Operations.  To the maximum extent possible, Operator 

will use existing roads on the surface of the Property for its operations.  Operator shall maintain 
existing roads as necessary.  If construction of a new road is required, Operator will locate the 
new road in a manner so as to cause the least interference with Owner’s operations and facilities 
on the Property, to the extent reasonable.  If a pipeline or power line is to be installed by 
Operator, Operator will locate the pipeline or power line in a manner so as to cause the least 
interference with Owner’s operations and facilities on the Property, to the extent reasonable. 
 

7. Cooperation.  Operator will cooperate with Owner, or Owner’s designee, in 
implementing decisions made by the Owner, in its sole discretion, to construct, modify or 
remove Facilities, (including, where necessary or required, signing land use permit applications 
and related documentation) in applying for, complying with or obtaining any land use permits 
and approvals, building permits, environmental permits, environmental reviews or any other 
approvals required for the financing, construction, installation, replacement, relocation, 
maintenance, operation or removal of the electric generation or transportation facilities.  
Operator will not oppose or object to Owner obtaining any such land use permits and approvals, 
building permits, environmental permits, environmental reviews or any other approvals required.  
For its part, Owner will cooperate with Operator by providing land-owners consent to the 
performance of any act or the conduct of any operation where the provisions of applicable law, 
rule or regulation of any federal, state or local governmental or regulatory agency shall require 
same.  Owner also agrees that it will use the property in a manner that will not interfere with the 
rights and privileges granted to Operator in this agreement and agreed to in the Plan of 
Operations.  
 

8. Protection of and Restrictions on Use of Property.  Operator shall take 
reasonable steps to prevent fire and to promptly extinguish fire.  Operator shall endeavor to use 
diesel powered vehicles whenever possible to avoid fires resulting from catalytic converters.  
Operator may not construct open fires on the property.  No trash or timber slash will be burned 
by Operator on the Property.  Operator shall promptly and fully compensate Owner for all 
damages caused by fire arising out of Operator’s operations, including, without limitation, any 
charges incurred by Owner for fire suppression. 
 

Operator shall not permit any of its employees or contractors operating hereunder 
to bring any firearm, explosive device, weapon, alcoholic beverage, or illegal drug on Owner’s 
property.  Operator’s employees shall at all times carry identification.  Operator’s employees will 
not bring dogs or other animals in vehicles or otherwise on to Owner’s lands. Operator shall not 
place any trash, rubbish or debris on Owner’s land.  No employee or contractor of Operator shall 
hunt, prospect for antlers, fossils or antiquities, consume alcoholic beverages or carry on any 
illegal activities on the Property.  Operator shall not establish living quarters for its employees 
and contractors on the Property.   
 

Absent Owner’s consent, Operator’s equipment not required for daily operations 
shall not be stacked or stored on the Property nor shall equipment be maintained on any of the 
Property except where a containment area has been constructed to contain any potential fuel 
leaks from a designated fuel tank or vehicle. 



 
9. Construction Standards.  Operator shall construct all facilities, including roads, 

crushing and processing facilities so as to cause the least possible interference with Owner's 
existing and future operations and facilities, to the extent reasonable.  Construction shall not 
begin unless Owner has agreed to the Plan of Operations. 
 

10. Maintenance.  Operator shall at all times keep the road rights-of-way, and other 
areas used by Operator safe and in good order, free of noxious weeds, litter and debris.  Operator 
shall take all steps necessary to prevent the release or discharge of any toxic or hazardous 
chemicals or wastes on the Property, including vehicular fuel and lubricants.  In the event of an 
accidental discharge, Operator shall contact PacifiCorp (Kyle Singleton 435-748-6527) within 
twenty-four (24) hours of discharge and will mitigate any damage using standard procedures 
acceptable to PacifiCorp for cleanup and restoration of the affected area.   
 

11. Consolidation.  Whenever possible, Operator will locate their operations, roads 
and processing plant in the smallest space possible, where practical. Operator will place all roads 
in common corridors or rights-of-way, if reasonable.  The consolidated facilities may not be used 
for operations connected to the extent possible with lands outside the Property without Owner’s 
written permission. 
 

12. Damage to Improvements and Livestock.  No improvements, including but not 
limited to fences gates and cattle guards, shall be cut, damaged or destroyed by Operator without 
the prior written consent of Owner and the payment of additional damages or the institution of 
other safeguards to protect the rights and property of the Owner, including but not limited to cost 
of replacement or repair of such Facilities, including powerlines and water pipelines.  Payments 
shall be due and payable prior to any such damage or within thirty (30) days if Operator fails to 
seek prior written consent from the Owner. 
 

13. Damage to PacifiCorp Facilities.  In addition to the other payments provided for 
in this Agreement, Operator shall pay to Owner all of the costs directly resulting from damage to 
Owner’s water pipeline(s) impaired or required to be taken out of operation by Operator’s 
actions.  Owner shall be contacted immediately upon any event that damages the water 
pipeline(s).  Owner shall be responsible to repair the damage and shall send an invoice to 
Operator for the actual costs associated with the repairs.   
  

14. Payments by Operator to Owner. 
 

a. Payment.  A fair market value will be established for each product type 
that will be mined and removed from the Property (e.g., sand, gravel, and clay material) on a per- 
unit basis as shown on Addendum 1. The quantities of materials provided by PacifiCorp will be 
tracked and used to determine the total value of materials provided.  This total value will then be 
deducted from PacifiCorp’s capital contribution described in the Construction Funding and Share 
Assessment Agreement dated March, 9, 2011. 
 

15. Payment, Performance and Reclamation Bond.  Prior to commencement of 
operations, Operator shall provide Owner with a Payment, Performance and Reclamation Bond 



(or equivalent security), approved by Owner, in which either Operator or Operator’s construction 
contractor, as principal, and the surety are held and firmly bound to Owner for payment and 
performance, each in an amount at least equal to one million dollars ($1,000,000), as security for 
the faithful performance and payment of all of Operator’s obligations under its Plan of 
Operations, its permits, and its reclamation obligations for the Property. The Payment, 
Performance and Reclamation Bond shall be executed by a surety included in the list of 
“Companies Holding Certificates of Authority as Acceptable Sureties on Federal Bonds and as 
Acceptable Reinsuring Companies as published in Circular 570 by the Audit Staff, Bureau of 
Government Financial Operations, U.S. Treasury Department.”  If the Payment, Performance 
and Reclamation Bond is signed by an agent, it must be accompanied by a certified copy of the 
agent’s authority to act.  The surety company must be authorized to do business in the state of 
Utah and have an agent for service of process in the state of Utah.  If the surety on the Payment, 
Performance and Reclamation Bond furnished by Operator petitions, either informally or 
formally, for bankruptcy, becomes insolvent, has its right to do business in the State of Utah 
terminated, or ceases to meet the requirements of this section, Operator shall within ten (10) days 
thereafter substitute another Payment, Performance and Reclamation Bond and surety, both of 
which must be acceptable to Owner.  The Payment, Performance and Reclamation Bond shall be 
maintained in full force and effect until all requirements for reclamation and remediation of the 
Property have been fulfilled by Operator, and Operator supplies Owner with proof of the 
payment in full of all costs for reclamation and remediation of the Property.  This Payment, 
Performance and Reclamation Bond shall be in addition to any performance bond required by 
any local, state or federal agency. 
 

16. Liability for Damage.  This Agreement does not relieve Operator from liability 
for damage caused by Operator’s negligence or by spills or discharges of any toxic or hazardous 
chemicals or wastes due to Operator’s operations. 
 

17. Damage to Lands Owned by Other Landowners.  Operator shall be liable for 
any damage to other lands or the operations of other landowners, including but not limited to, 
roads, road crossings, bridges, fences, buildings and other improvements, livestock, crops, 
groundwater, forage, and hay meadows, resulting from Operator’s activities on the Property. 
 

18. Reclamation.  In accordance with the Plan of Operations, Operator shall 
reasonably rehabilitate and restore to its original condition, as near as reasonable, all areas 
disturbed by Operator’s operations, unless otherwise agreed to by Owner.  With Owner’s prior 
written permission, Operator may leave all or a portion of the mining operation in place and 
relinquish all right, title, and interest to Owner.  Applicable standards for reclamation shall be 
included in the Plan of Operations. 
 

19. Termination of Rights.   This Agreement shall become effective when both 
parties have executed this Agreement (“Effective Date”) and shall remain in full force and effect 
until complete reclamation and restoration of the surface according to the standards prescribed 
herein and in the Plan of Operations and approval of such reclamation by state and/or federal 
authorities having jurisdiction over such reclamation or five (5) years, whichever is the shortest 
amount of time.  In addition, in the event of default by Operator of any of the terms and 
conditions of this Agreement, and the failure of Operator to cure such default within the time 



specified in this Agreement, Owner may elect to suspend the rights of Operator hereunder until 
such default is cured, or to terminate this Agreement. Operator shall have a reasonable time 
thereafter in which to remove its facilities and restore the land as near as possible to its condition 
prior to Operator’s entry thereon. 
 

20. No Warranty.  Owner makes no warranty of title in entering into this Agreement.  
Owner further makes no representations or warranties as to the use, condition, or suitability of 
the Property for Operator’s operations on the Property. 
 

21. Enforcement Costs.  If either party defaults under this Agreement, such party 
shall pay all costs and expenses, including a reasonable attorney’s fee, incurred by the other 
party in enforcing this Agreement. 
 

22. Indemnification.  Operator shall use the Property at its own risk and, except for 
the obligations of Owner herein, hereby releases and forever discharges any claims, demands or 
causes of action it may have against Owner, its officers, directors, employees, subsidiaries, 
affiliates and contractors arising out of Operator’s use of the Property or conducting its activities.  
In addition Operator shall protect, indemnify and hold harmless Owner, its officers, directors, 
employees, subsidiaries, affiliates and contractors (collectively, the “Indemnitees”) from and 
against any losses, claims, liens, demands and cause of action of every kind, including the 
amount of any judgment, penalty, fine, interest, court cost or legal fee incurred by the 
Indemnitees or any of them in the defense of same, arising in favor of any party, including 
governmental agencies or bodies, on account of taxes, claims, liens, debts, personal injuries, 
death or damages to property, violations of Environmental Laws and Regulations, and all other 
claims or demands of every character caused by Operator’s use of the Property or conduct of its 
activities.  The terms of this Section 22 shall survive the termination of this Agreement.  For 
purposes of this Agreement, “Environmental Laws and Regulations” shall mean all present and 
future federal, state and local laws and all rules and regulations promulgated thereunder, relating 
to pollution or protection of the environment applicable to the Property. 
 
 Operator shall promptly pay all wages due its workmen and employees and pay for all 
materials and supplies furnished for its operations hereunder and shall defend and protect Owner 
from and against all claims and liabilities resulting in its failure to do so.  Operator shall 
indemnify and hold Owner harmless from all mechanic’s, materialmen’s and laborer’s liens 
against the Property which may arise by reason of Operator’s operations hereunder, and in the 
event any such liens are filed against the Property, Operator will take such steps as may be 
necessary to obtain the discharge thereof.  Operator shall post and keep posted at the entrance to 
its operations on the Property notice to the public that said operations are being conducted by 
Operator and that the interests of Owner as landowner shall not be subject to any lien or claim 
arising therefrom. 
 

23. Insurance.  Without limiting any liabilities or any other obligations of Operator, 
Operator shall procure, or require that its contractors procure, and continuously maintain for the 
duration of this Agreement, with insurers having an A.M. Best’s rating of A-VII or better, 
insurance against claims for injury to persons or damage to property which may arise from or in 
connection with this Agreement or Operator’s use or occupancy of the Premises as follows:   



Workers’ Compensation. Coverage as required by law. Operator shall furnish 
proof thereof satisfactory to PacifiCorp within 14 days prior to commencing any 
work on the Premises. All Workers’ Compensation policies shall contain 
provisions that the insurance companies will have no right of recovery or 
subrogation against PacifiCorp, its parent, divisions, affiliates, subsidiary 
companies, co-lessees, co-venturers, agents, directors, officers, employees, 
servants, and insurers, it being the intention of the PacifiCorp and Operator that 
the insurance as effected shall protect all parties. 
 
Employers’ Liability. Insurance with a minimum single limit of $1,000,000 each 
accident, $1,000,000 disease each employee, and $1,000,000 disease policy limit. 
 
Commercial General Liability. The most recently approved ISO (Insurance 
Services Office) policy, or its equivalent, written on an occurrence basis, with 
limits not less than $1,000,000 per occurrence and $2,000,000 general aggregate 
(on a per location basis) to protect against and from any and all loss by reason of 
bodily injury or property damage on or about the Premises, including the 
following coverages: 
 
i. Bodily injury, property damage, and personal injury coverage, including 
damage to Owner’s Electric Facilities or Improvements as a result of Operator’s, 
its contractors’, subcontractors’ or agents’ negligence.  
ii. Contractual liability 
iii. Premises and Products/Completed Operations 
iv. Independent Contractors  
 
Automobile Liability. The most recently approved ISO policy, or its equivalent, 
with a minimum single limit of $1,000,000 for bodily injury and property damage 
including sudden and accidental pollution liability, with respect to Operator’s 
vehicles whether owned, hired or non-owned, assigned to or used in any way on 
the Premises. 
 
Umbrella Liability. Insurance with a minimum limit of $5,000,000 each 
occurrence/aggregate where applicable to the excess of the coverages and limits 
required in Employers’ Liability, Commercial General Liability, and Automobile 
Liability insurance in above. Such insurance policies shall be maintained to cover 
any liability arising from Operator’s use of the Premises and indemnification 
identified in this Agreement. 

 
a.  Certificate of Insurance. Operator shall annually provide to Owner a 
certificate of insurance evidencing its insurance coverage. The policies required 
herein, except Workers’ Compensation and Employers’ Liability, shall include 
provisions or endorsements naming Owner, its parent, affiliates, subsidiaries, its 
officers, directors, agents, employees or servants as additional insured. 

 



b.  Operator’s Insurance Primary. To the extent of Operator’s negligent acts 
or omissions, all policies required under this Agreement shall be primary with 
respect to the interest of Owner and that any other insurance maintained by 
Owner is excess and noncontributory insurance with the insurance required 
hereunder, and provisions that the policy contain a cross liability or severability of 
interest clause or endorsement. 

 
c.  No Right of Recovery or Subrogation. Unless prohibited by applicable law, 
all required insurance policies shall contain provisions that the insurer will have 
no right of recovery or subrogation against the Owner, its parent, divisions, 
affiliates, subsidiaries companies, co-Operators, or co-venturers, agents, directors, 
officers, employees, servants, and insurers, it being the intention of the Owner and 
Operator that the insurance as affected shall protect all parties. 

 
d.  Notice Prior to Change or Cancellation. Operator’s insurance required 
under this Section 23 shall contain provisions that such policies cannot be 
cancelled or their limits of liability reduced without 1) ten (10) calendar days’ 
prior written notice to Owner if cancelled for nonpayment of premium, or 2) thirty 
(30) calendar days’ prior written notice to Owner if cancelled for any other reason. 

 
24. Compliance with Law.  Operator shall comply with all federal, state, and local 

laws, including all Environmental Laws and Regulations that are applicable to the Property or 
conduct of its activities. Operator shall also comply with the terms of all permits, licenses, leases, 
environmental assessments, conservation recommendations, and any other rules, regulations, 
actions or orders that are applicable to the Property or the conduct of its activities.  Upon request, 
Operator shall take all reasonable measures to demonstrate to Owner that it has complied with 
this provision.   
 

25. Inspection and Right to Cure.  Subject to the rights of Operator described 
herein, Owner reserves the right to access and use the Property for its own use and to verify 
Operator’s compliance with the terms of this Agreement. If Operator fails to perform any 
covenant, term, provision, agreement, or condition of this Agreement, Owner shall give Operator 
written notice of such breach and Operator shall have thirty (30) days from receipt of such notice 
to remedy such breach.  If Operator fails to remedy the breach within the timeframe provided, 
Owner shall have the option, but not the duty, to cure the breach on Operator’s behalf.  Any 
reasonable expense incurred by Owner to perform any such cure shall be reimbursed by Operator 
promptly after receipt of invoice therefore from Owner, in the same manner as other payments 
are made hereunder. 
 

26. Successors and Assigns.  This Agreement is binding upon the Owner and 
Operator and their respective successors and assigns.  Operator may not assign its rights or 
delegate its duties under this Agreement without the written consent of Owner; provided that 
Operator may freely assign a security interest in this Agreement to provide for financing of its 
working capital needs.  This Agreement runs with the Property and the estate held by the 
Operator.   
 



27. Relinquishment.  By written document delivered to Owner, Operator may 
relinquish its right to use any portion of the Property.  By written amendment signed by Owner 
and Operator the legal description for the Property may be changed. 
 

28. Notice.  Notice required under this Agreement may be given to either party by 
depositing the same in the United States mail postage prepaid, duly addressed to the appropriate 
contact set out below.  Such notice shall be deemed delivered when deposited in the United 
States Mail.  
 

29. Construction of Agreement.  This Agreement shall be construed under the laws 
of the State of Utah and the parties consent to the jurisdiction of the District Court in and for 
Emery County, Utah for all disputes arising hereunder. 
 

30. Entire Agreement; Amendment.  This Agreement embodies the entire 
agreement between the parties hereto concerning the subject matter hereof and supersedes all 
prior conversations, proposals, negotiations, understandings and agreements, whether written or 
oral.  This Agreement may not be amended, altered, changed, modified or supplemented except 
by written agreement of the parties.  
 

31. Severability.  Should any provisions of this Agreement, to any extent, be held 
invalid, illegal or unenforceable, the remaining provisions of this Agreement shall remain in full 
force and effect, if the essential provisions of this Agreement for each party remain valid, 
binding and enforceable.   
 

32. Notice.  Owner designates the following contact person information for the 
receipt of notices required under this Agreement and any other communications on matters 
addressed by this Agreement: 
 

Owner Contact: 
PacifiCorp: 
P.O. Box 569 
Castle Dale, Utah 84513 
Attn: Laren Huntsman, Hunter Plant Manager 

 
Operator designates the following contact person for the receipt of notices required under this 
Agreement and any other communications on matters addressed by this Agreement: 

 
Operator Contact: 
Cottonwood Creek Consolidated Irrigation Company 
P.O. Box 678 
Orangeville, Utah 84537 
Attn: Stan Mathis, Secretary  

 
33. Default.  If Operator defaults under this Agreement, Owner shall give Operator 

written notice of the default.  If Operator fails to correct the default within sixty (60) days after 
the delivery of the notice of default, Owner may, in addition to any other rights and remedies 



available to Owner, suspend the right of Operator to enter upon and use the Property until the 
default is cured or terminate this Agreement.  If Owner elects to terminate this Agreement, 
Operator shall remove all of its property and facilities from the Property and restore and reclaim 
the Property as required herein. 
 

34. Memorandum of Agreement.  This Agreement shall not be recorded, but the 
parties may record with the County Clerk of the county in which the property subject to this 
Agreement are located a memorandum reciting that the parties have entered into this Agreement 
which affects the Property. 
 

35. Representations.  Each party covenants and represents that it has the full right 
and authority to enter into this Agreement and to carry out the obligations provided for in this 
Agreement.   
 

36. Confidentiality.  This Agreement and all of the terms hereof are confidential and 
shall not be disclosed by either Owner or Operator to any unrelated third party without the prior 
written consent of Owner and Operator, except as required by law, or any court or administrative 
order, rule, or proceeding.  
  

37. No Joint Venture or Partnership.  This Agreement does not constitute or create 
an agency, joint venture, partnership or similar relationship or status between the Owner and 
Operator. 
 

38. Taxes.  Operator shall pay all taxes and assessments of any kind, which shall be 
levied against the Property by reason of Operator’s use, or occupancy thereof, except those being 
contested in good faith, and shall keep the Property free of any liens that may attach thereto by 
reason of Operator’s use or occupancy thereof. 
 

39. Time.  Time is of the essence in this Agreement. 
 
Dated this ______ day of __________________, 2011. 
 
OWNER: 
PacifiCorp, an Oregon corporation 
 
Signature:   Title:      
 
Print Name      
 
Date:   
 
 
OPERATOR: 
Cottonwood Creek Consolidated Irrigation Company 
 
Signature:   Title:      



 
Print Name      
 
Date:        
 
 



Exhibit A 
 

Legal Description of Property 
 

Gravel Resource Extraction Area (Portion of PacifiCorp Parcel UTEM-0122) 
Beginning at the Southeast  corner of  the southwest quarter of the northeast quarter of Section 23, 
Township 18 South, Range 7 East, Salt Lake Base and Meridian; thence North, 1328.5 feet along the 
40 acre line to the northeast corner of the southwest quarter of the northeast quarter of said 
section 23; thence North , 463.40 feet along the 40 acre line; thence West, 260.04 feet to the 
beginning of a circular curve to the right having a radius of 1101.39 feet and a central angle of 
77°43’10”; thence northwesterly 1494.73 feet along the arc of said curve (chord bears N 
52°10’15” E, 1382.74 feet)  to the north quarter corner of said section 23; thence South, 1322.6 
feet along the center line of said section 23 to the northwest corner of the southwest quarter of 
the northeast quarter of said section 23;  thence South, 1322.6 feet along the center line of said 
section 23 to the southwest corner of the southwest quarter of the northeast quarter of said 
section 23; thence East, 1328.20 feet along the 40 acre line more or less to the point of beginning. 
Parcel Containing 60.98 acres more or less 

 
 
Clay Resource Extraction (PacifiCorp Parcel UTEM-0093) 
The Southwest Quarter of the Northeast Quarter of Section 5, T 19 S, R 8 E S.L.B.& M. 
The Northwest Quarter of the Southeast Quarter of Section 5, T 19 S, R 8 E S.L.B.& M. 
Containing 80.00 acres more or less 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



Exhibit B 
 

Existing and Projected Facilities of Owner 
 

 

Proposed Clay 
Extraction Area 

CCCIC will call utility locating service to determine the location of all facilities 



 

 

CCCIC will call utility locating service to determine the location of all facilities 

Proposed Gravel 
Extraction Area 



Addendum 1 
 

Fee Schedule 
 
The terms and conditions of this Addendum 1 are hereby incorporated in the Agreement to 
which it is attached as if fully set forth therein: 
 
1. Value of Resource and Quantity of Resource 

Estimated Gravel value is 130,000 cubic yards x $0.40 per cubic yard = $52,000* 
Estimated Clay value is 52,000 cubic yards x $0.20 per cubic yard = $10,400* 
 
*Note:  The clay and gravel resources will be tested during construction to ensure that 
they meet the engineering standards for a reservoir in the state of Utah.  It is understood 
that the Operator may need to find another source of either clay or gravel if gravel and 
clay on Owner’s land doesn’t meet the minimum standards.  The report required to 
establish the ‘Final Value of Resource” shall reflect an accurate accounting of the actual 
volumes of gravel and clay removed from Owner’s land. 

 
2. Method of Measurement 

The material will be measured in place by neat lines as shown on the drawings of the 
embankment. 

3. Monthly Accounting 
Operator shall provide a monthly report that provides an accurate total of cubic yard 
volumes of all gravel and clay that were removed from PacifiCorp’s land for each month 
during the term of this agreement.  That monthly report shall be sent to the following 
address:  

 
PacifiCorp: 
P.O. Box 569 
Castle Dale, Utah 84513 
Attn: Laren Huntsman, Hunter Plant Manager 

 
4. Final Value of Resource 

After all gravel and clay needed for the construction of the Adobe Wash Reservoir are 
removed from PacifiCorp land, a final report will be submitted to Laren Huntsman, at the 
address provided above.  The final report shall document the total volume of gravel and 
clay removed from PacifiCorp land and the value of said material.  


