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PROCEEDI NGS

PRESI DI NG OFFI CER HOGLE: Good nor ni ng.
It's 9:00 on May 3rd, 2022. This is the tine and
date of the hearing to consider in the matter of
Logan City's petition requesting investigation into
Uni on Pacific Railroad Conpany's adm nistration of
agreenent and mai nt enance provi sions in docket nunber
21-888-01.

My nanme is Yvonne Hogle, and I'mthe
Comm ssion's designated presiding officer for this
heari ng.

Let's take appearances for the record,
pl ease, beginning with the petitioner.

M5. CEPERNICH: Yes. This is
Dani Cepernich and Rob Keller for Logan City.

PRESI DI NG OFFI CER HOGLE: Thank you.

M5. BALDWN: Vicki Baldw n for Union
Paci fic Railroad.

PRESI DI NG OFFI CER HOG.E: Thank you.

MR JETTER And good norning. |'mJustin
Jetter with the Utah Attorney General's Ofice
representing the Utah Division of Public Uilities.

Just a quick note before we get started, we did not
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file testinony and have not taken a position. W're
a statutory party, and we don't intend to participate
unl ess sonet hi ng unusual happens today. Thanks.

PRESI DI NG OFFI CER HOGLE: Ckay, thank you.

| have been told that | should rem nd you
that if you are speaking, in particular your
W tnesses into the m crophone, please nmake sure that
they're on and that you turn them off when they're
done speaki ng, please.

And | al so know there's sone people on the
phone that are also potentially participating here.
And when you put them on as w tnesses, make sure that
they state and spell their nane so that the reporter
can get themin the transcript accurately.

And unl ess there's anything el se, any
other prelimnary issues that we need to take care
of, then we can begin.

However, let ne just ask a couple of
guestions for counsel. | didn't see any -- either of
the parties address the recent railroad crossing
mai nt enance anendnents under House Bill 181 that
passed this | egislative session. And before we begin
wth your wtnesses, |I'd |like each counsel to confirm
that you' re aware of this house bill and perhaps that

t he inpact that the anendnents have on this case,

Advanced Reporting Solutions
801-746-5080




© 00 N oo 0o b~ W DN PP

N NN N NN R P R R R R R B R R
g DN W N P O © © N O O M W N B O

Hearing
May 03, 2022 Page 5

pl ease. Beginning with the petitioner. And if you
don't have a copy, | have copies here for you.

M5. CEPERNICH  Yes, thank you. W are
aware of this house bill, and we don't believe that
It changes anything in the posture of the petition.
And if anything it strengthens the basis for the
petition because it's consistent with the
adm nistrative rule that is already in place that the
petitioner seeks to enforce.

PRESI DI NG OFFI CER HOGLE: Ckay. Thank
you.

M5. BALDWN. Yes. W are also aware. W
did not include it in our testinony. W believe that
it's a legal issue as to whether or not it applies,
and we are going to ask for legal briefing after this
pr oceedi ng.

PRESI DI NG OFFI CER HOGLE: Ckay, thank you.
That's good to know. Thank you.

Ms. Cepernich, would you like to call your
W t ness, pl ease?

M5. CEPERNICH. Yes. W would call Janes
ol den, who | believe should be on the phone
hopef ul | y.

PRESI DI NG OFFI CER HOGLE: M. Col den, are

you on the phone?
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M5. CEPERNICH Is it possible for us to
try to reach himat his nunber that we had?

PRESI DI NG OFFI CER HOG.E: Absol utely.

M5. CEPERNICH. Is there a way we can do
t hat through this systenf

PRESI DI NG OFFI CER HOGLE: | think it would
probably be better for you to contact himvia your
phone - -

MS. CEPERNI CH  Sure.

PRESI DI NG OFFI CER HOGLE: -- and then we
can take care of it.

Let's take a pause here for a bit and wait
to see if M. CGolden can be reached. And then if not
we can maybe start with your next w tness.

MS. CEPERNI CH  Sure.

(Break taken from9:05 to 9:09 a.m)

PRESI DI NG OFFI CER HOGLE: Ckay. M.

ol den, do you swear to tell the truth?

MR, GOLDEN:  Yes.
JAVES GOLDEN
called as a wtness, having been duly sworn, was

exam ned and testified as foll ows:

PRESI DI NG OFFI CER HOGLE: Ckay. You have
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just been put on the stand. So you will be hearing
fromyour | awer now.
EXAM NATI ON
BY Ms. CEPERN CH:
Q Thank you, M. Golden. D d you provide

witten direct testinony dated January 28th, 2022 in
this matter?
A | need to confirmthe date. But | believe

t he date was January 26th, 2022.

Q Geat. Thank you.
A Yes, | did.
Q Thanks for the correction.

And you're famliar with that testinony?

A Yes.

Q Is that testinony true and accurate?

A. To the best of ny know edge, yes, it is.
Q And do you have any changes or corrections

that you would need to nake to that testinony?
A | don't believe so.
M5. CEPERNICH. So we woul d nove to have
M. CGolden's pre-filed January 26th, 2022 testinony,
whi ch includes Exhibits 8 and 9, admtted. And |'ve
provided a copy to the court reporter and to Ms.

Bal dwi n, and | have additional copies here.
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PRESI DI NG OFFI CER HOGLE: Ckay. Thank
you. Can you tell ne what you propose to do with
Exhi bits 10 through 127

M5. CEPERNICH: So we had included those.
They are notices of proposed rule changes. W were
not sure if they needed to be admtted as exhibits
since they are sonewhat akin to law. But we've just
provided them So | don't believe we're going to
admt them unless the conm ssion would |ike to have
copies of themas exhibits. | don't believe they
need anybody to authenticate them

PRESI DI NG OFFI CER HOGLE: Ri ght.

M5. CEPERNICH. Since it is just like a
pi ece of | aw

PRESI DI NG OFFI CER HOGLE: Ckay.

Any objection to the adm ssion of M.
Gol den' s testinony and acconpanyi ng exhi bits?

M5. BALDW N No. The Union Pacific has
no obj ecti ons.

But | was wondering if we should take
adm ni strative notice of those rules or if that just
having themis adequate. It's up to the hearing
of fice.

PRESI DI NG OFFI CER HOGLE: Sure. W can

take adm ni strative notice. Thank you. Gkay. The
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Di vi si on?
MR JETTER No objection, thank you.
PRESI DI NG OFFI CER HOGLE: They're
adm tted.
(MR GOLDEN S TESTI MONY ADM TTED. )
M5. CEPERNI CH:  Thank you.
PRESI DI NG OFFI CER HOGLE: Thank you. You
can proceed. You can call -- he's been -- typically

what we would do is he would sumrari ze, present a
summary of his testinony on the stand.

M5. CEPERNI CH  Ckay.

PRESI DI NG OFFI CER HOGLE: And then -- you
know, | know that you're likely unfamliar with our
process here. So |I'mjust kind of telling you what
we would do next. So I don't know if you want to do
that or if you just want to let the testinony stand
or --

M5. CEPERNICH | think we're happy to |et
the testinony stand, unless you would |ike to hear a
summary. We could al so have the pre-filed testinony
read if you' d |ike, but otherwi se we're happy to just
have it stand with the pre-filed testinony.

PRESI DI NG OFFI CER HOGLE: Ckay. That's
fine.

M5. CEPERNI CH:  Thank you.
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PRESI DI NG OFFI CER HOGLE: Ms. Bal dwi n, do
you have any questions for M. Gol den?
M5. BALDWN. Yes, | do. Thank you.
PRESI DI NG OFFI CER HOGLE: Ckay.
EXAM NATI ON
BY MS. BALDW N
Q M. ol den, can you hear ne okay?
A Yes, | can.
Q My nane is Vicki Baldwn; |I'mthe attorney
for Union Pacific. | don't think you were here for

I ntroductions or at |east you weren't in the roomy
when we put in appearances. Could you please go to
page 1 of your testinony?

A. Yes. (Xay.

Q At lines 10 and 11 you say that you are

famliar wwth adm nistrative code R-930-5; is that

correct?

A That's correct.

Q And do you have a copy of that in front
you?

A. | can bring one up on ny conputer

Q Coul d you pl ease?

A Uh- huh (affirmative). GCkay. |[|'ve got

up on ny conputer

et

of

It
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Q Ckay. |If you go to R-930-5-3, sub 7 --
are you there?

A Ckay. | am

Q It defines highway as being "Any public
road, street, alley, lane, court, place, viaduct,
tunnel, bridge, or structure laid up or erected for
public use."

Is that correct?

A Yes, it is.

Q So do you agree that the road that is in
guestion in this case, 1400 North 600 Wst and al so
1800 North and 600 West, that they are considered

hi ghways under the regul ati ons?

A It appears to be so, yes.
Q | f you go down to sub 9 in that sane
section, it says -- it has the definition of a

hi ghway authority. It says it's either the

departnent, neaning UDOT, or the | ocal governnent

entity that owns the highway. |s that correct?
A That is correct.
Q And so in this case would you agree that

Logan City is the highway authority?

A. Yes. Logan Gty would be the highway
authority.
Q And now if you go back up to 930-5-2, it
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says that the following federal |aws and state | aws,
et cetera, are incorporated by reference. And it
references the Manual of Uniform Traffic Control
Devices. Do you see that?

A Yes.

Q So do you agree that the effect of this
then is that it nakes the terns and the conditions
and the rules and everything in the MJTCD a part of

t hese reqgul ations; is that correct?

A Yes.
Q Do you have a copy of the MJTCD?
A | don't have a hard copy. | can bring up

an el ectronic copy.
Q That woul d be great. Thanks.
PRESI DI NG OFFI CER HOGLE: Ms. Bal dwi n,
before you continue, do you have a copy | can al so
| ook at?
M5. BALDWN:. | do not have anot her copy.
But | can give you nmy copy as soon as |'mdone with
it.
PRESI DI NG OFFI CER HOGLE: Ckay.
THE WTNESS: Okay. | think I'mat the
FHWA hone page. So it appears that |'mthere.
Q (BY M. BALDWN) Could you go to Section
1A. 07?
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A. Let's see, is that under Support?

Q Yes.

A Ckay. Wit a second, | need to go down

further. Responsibility for traffic control devices.

Q Coul d you please read that first sentence?

A. "The responsibility for the design,
pl acenent, operation, maintenance, and uniformty of
traffic control devices shall rest with the public
agency or the official having jurisdiction on, in the
case of private roads open to public traffic, with
the private owner or private official having
jurisdiction."

Q (BY M5. BALDWN) So according to this do
you agree it's the public agency or the official
havi ng jurisdiction, which would be Logan Cty, who
woul d have the responsibility for maintenance?

A. They woul d have the responsibility for
mai nt enance on the road and within the right-of-way
t hat they have, yes.

Q But doesn't it say it's the responsibility
for traffic control devices?

A. It does say responsibility for traffic
control devices. Usually what happens, we do not
enter the railroad right-of-way because they own

that. W have that special permssion to go in there
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and do anything to maintain their structures. So we
mai ntai n the advanced warnings, the traffic striping,
the -- any signs for advance warning, the highway
authority would maintain that. And then the railroad
woul d maintain what's inside their right-of-way.

M5. BALDWN:. |I'mgoing to take give you a
copy when I'mdone with it. Can we take
adm ni strative notice of the Utah Manual on Uniform
Traffic Control Devices for Streets and H ghways?

PRESI DI NG OFFI CER HOGLE:  Yes.

M5. BALDW N. Thank you.

Q (BY M. BALDWN) M. Golden, in your

position are you famliar with the Utah Departnent of
Transportation Railroad Coordinati on Manual of

| nstructi on?

A Yes, | am
Q Coul d you pl ease get a copy of that?
A. | can bring that up as well. Just a

nmoment .
Rem nd nme agai n which one you're | ooking
for. The Utah Manual of --
Q No. It's the Railroad Coordination Manua
of Instruction fromthe U ah Departnent of
Transportation.

A Just one nmonent. Ckay, yes. My 2015
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ver si on?

Q Yes, yes.

A Ckay. [|'ve got it.

Q Coul d you please go to page 21, which is

section 3.2.5 of the nmanual .

A. Ckay. Page 21 of the nmanual, not of the
docunent. Ckay, just a second. kay. |'mthere.
Q Coul d you please read for ne the third

bul | et out | oud?
That's under 3.2.5?
Yes. That should say "Funding of..."

It 1s hal fway --

o > O »

It starts wth "Wien a highway authority
wi dens a hi ghway..."

A. Yes, yep. "Wien a highway authority
w dens a hi ghway, the highway authority will fund al
| nprovenents, including but not limted, to passive
and active warning devices, crossing naterial, and
ot her inprovenents as ordered by the UDOT chief rai

engi neer in consultation wth the diagnostic team"”

Q And could you go, please, to the next
page.

A. Ckay.

Q Coul d you read the first conplete

paragraph at the top of the page into the record?
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A. "UDOT w Il eval uate each crossing project
to determne the extent to which, if any, the
crossing project benefits the respective parties. |If
a crossing project is determ ned not to benefit a
party, the party will not be required to participate
in the funding."

Q Thank you. Could we pl ease have the
Rai | road Coordi nati on Manual of Instruction U ah
Departnent of Transportation May 2015 entered into
the record as an exhibit?

PRESI DI NG OFFI CER HOGLE: Ms. Ceperni ch,
do you have any objection to that?

M5. CEPERNI CH: No, we do not.

PRESI DI NG OFFI CER HOGLE: Ckay. |It's

adm tted.
(RCM UDOT MAY 2015 DOCUMENT ADM TTED.)
M5. BALDW N.  Thank you.
Q (BY M. BALDANN) M. Colden, could you

pl ease go to page 2 of your testinony?

A Yes. Let ne go back to that one. Okay.

Q And on page 2 you di scussed the naster
agreenent that is attached to your testinony as Logan
Exhibit 8; is that correct?

A Yes, that's correct.

Q Isn't it true that this naster agreenent
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Is only applicable to federally funded hi ghway
| nprovenent s?

A | would -- let nme bring up the nmaster
agreenent really quick. | believe it does state
that, but |I'mnot positive.

Q M. CGolden, if you read the whereas, it
says, "UDOT with the aid of several railroad safety
funds supplied by the federal governnent desires to

provide for," and then it |lists a whole bunch of
stuff.

Then it says that "Public highway and
street grade crossings."

A Unh- huh (affirmative).

Q So then it says in the next paragraph, "In
order to expedite the processing of applications for
the installation or inprovenent of said facilities."
And those said facilities are funds --

A Yes.

Q -- supplied by the federal governnent. So
do you agree this is only applicable to projects that
are funded by the federal governnent?

A. That's what it appears to say, yes.

Q And so were the roads in question in this

case, were they funded by the federal governnent?

A. | don't know what Logan City -- where
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their funding came fromfor Logan Cty. But |'m not
aware that we had in any section 130 funds in this
proj ect.
Q So this master agreenent would not be
applicable in that case; is that correct?
A Yes, that's correct.
M5. BALDWN. Ckay, thank you. That's al
t he questions | have.
PRESI DI NG OFFI CER HOGLE: Ms. Ceperni ch,
do you have any redirect?
M5. CEPERNICH: | have just a few
gquestions i f that's okay.

PRESI DI NG OFFI CER HOGLE: Ckay.

EXAM NATI ON
BY MS. CEPERN CH:
Q M. Golden, wll you turn back or pul

back up the railroad coordination manual of

I nstruction? Do you still have that on your
conput er ?

A Yes.

Q And if you'd go to page 21, can you

explain how the bullet points that were discussed
earlier are applied?

A. So |l read the third bull et about when a
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hi ghway authority w dens a hi ghway. What typically
happens there is any sort of inprovenents that are
done are funded by either the state, through section
130 funds or project funds, or in the case of Logan
City they fund the project to pay for the

| nprovenents that will be done at a crossing. They
have to submt plans and get an agreenent in place so
that they can enter into the right-of-way and have
the work done. Typically that is done by agreenent
with the railroad. The railroad provides an estinate
for the amount -- for how much -- as the work is
done, the railroad provides an invoice to the city
wth those costs, and then they are reinbursed after
the work is conplete.

Let ne see if that covers everything in
t hat bullet.

And so typically what that funds is that
will fund all of the inprovenents of that area. That
woul d include for exanple if we were adding lights
and gates to a crossing, the local entity would be
required to pay for that with their project, or the
state if they had section 130 funds we woul d use that
noney to pay for that.

And then it nentions, you know ot her

war ni ng devi ces, so advanced warni ng signs, pavenent
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striping, all of that is also the responsibility of
the local entity.

Q And - -

A And then what typically happens is when we
know a project is happening and it's near a rai
crossing, a diagnostic teamis assenbl ed which
I ncl udes the local authority, it includes the
designer, the railroad, and then UDOT by rule is
required to assenble that team and be there to
supervi se that.

The di agnostic review for Logan happened
before | was in this position. And then the review
of the plans and everything |I think was all done al
before I cane into here. But that was all -- |
bel i eve that process was foll owed.

Q And does that bullet point on page 21
does the application include, too, ongoing
mai nt enance costs?

A It hasn't that | was aware of. And so
when the question canme to nme, | had to take that to
our UDOT folks to find out how that was specifically
done. | don't think it nmentioned nmaintenance right
there in that -- in that page. But typically that
was not how it was worded, and so that's why | took

t he question back to our legal folks to say: Hey,
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Logan is asking ne these questions. | don't have an
answer. Can you guys help ne find out?

Q And what was the answer that you received?

A They referred to R-930-5, and | think
section 8. And they said that what the typical
practi ce had been was that the agreenent woul d say
that UDOT would pay for all of the initial work to be
done, all of the new equi pnent, and woul d rei nburse
the railroad for that work.

And then after that the railroad woul d
assunme the maintenance of their -- of the new
facilities and everything within their right-of-way.
The | ocal governnent would have to nmaintain all of
t he signs outside of that right-of-way, but the
rail road woul d be responsible for the nai ntenance of
the equi pnent within the right-of-way. And | was
told that that had been the typical practice for
20-plus years, and so that was what | communi cated
back.

Q And you were al so asked about the portion
t hat continues onto page 22. And it sounds |ike you
may have included that in your answer. WAs there
anything you'd need to add about that portion that's
on page 227

A Let ne just | ook real quick.
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So | would say that that is part of what
t he diagnostic team does in those neetings is we | ook
at, you know, the best way to benefit all parties
I nvol ved at a crossing. W try to nake it as safe as
possi bl e and al so nmake it as efficient as possible so
there aren't delays. And the entire diagnostic team
Is part of that, including representatives fromthe
rail road, the | ocal governnent, and then UDOCI.

M5. CEPERNICH | don't have any ot her
guesti ons.

PRESI DI NG OFFI CER HOG.E: Thank you.

Ckay. | have a coupl e based on what |
just heard from M. ol den.

You nentioned that it is your
understanding that -- | believe you said this or I'm
paraphrasing -- for 20 years it's sort of been the
practice that Union Pacific would maintain its own
right-of-way. 1Is that true? |s ny understanding of
what you just said correct?

THE WTNESS: That is correct. And that
woul d be Union Pacific or if it's another rai
conpany. UTA, for exanple, we work a lot with UTA
They maintain their equi pnent wwthin their
ri ght-of-way as well.

PRESI DI NG OFFI CER HOGLE: And is that
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under current agreenent? So that's one question.

And let ne just ask another foll ow up
because | think it kind of goes together. Based on
what you're saying, currently Union Pacific Railroad
Conpany mai ntains that grade crossing; is that
correct?

THE WTNESS: That is correct. They own
the right-of-way, and so they maintain it.

PRESI DI NG OFFI CER HOGLE: At its own
expense?

THE W TNESS: That was ny under st andi ng,
yes.

PRESI DI NG OFFI CER HOGLE: Ckay. And |'m
not sure that you responded to ny other question.
And that is: |Is that per agreenent or a policy?
What governs?

THE W TNESS: Yeah. M understandi ng was
that R-930-5 was the governing rule or the code that
we referred to on that. | know that on each project
there's typically an agreenent that is put together
with that project. And that's where this clause for
mai nt enance was added and where Logan City basically
brought the question to ne saying we haven't really
seen it before. |Is this typical? And that's what
started kind of ny -- started nme down the path of
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trying to determine how that is usually applied. So
| woul d say, yes, it's per agreenent.

PRESI DI NG OFFI CER HOGLE: Ckay. So
there's a current agreenent that | don't believe |I've
seen that governs the current treatnent of
mai nt enance costs at this grade crossing; is that
correct?

M5. BALDWN If that is the case the
Uni on Pacific has not seen it.

THE WTNESS: So | --

PRESI DI NG OFFI CER HOGLE: | 'm sorry, M.
ol den.

THE WTNESS: Well, | was going to say |
bel i eve the agreenent was prepared but has not been
si gned.

PRESI DI NG OFFI CER HOGLE: Ckay. Let ne
just go back a little bit. |'massunm ng that the
current grade crossing has needed nai ntenance since
it's been there. And |I'mjust wondering, and you're
confirmng for me again, that neither Logan Gty nor
UDOT are paying for any mai ntenance costs currently
at that grade crossing within the Union Pacific
ri ght - of - way.

THE W TNESS: That's correct.

PRESI DI NG OFFI CER HOGLE: Ckay. And is
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this the sane with the other grade crossing at issue
here that was di scussed by various people in their
testinony? |'massumng that's true, but | just want
to get a confirnmation.

THE WTNESS: | would assunme so. |'m not
sure what other -- what other grade crossing you're
referring to.

PRESI DI NG OFFI CER HOGLE: Let ne see, just
a m nute.

M5. CEPERNICH: If | may | think it's the
1800 North 600 West crossing.

THE WTNESS: So further to the north
there in Logan as well ?

PRESI DI NG OFFI CER HOGLE: Correct. The
sanme questions would apply there.

THE WTNESS: And to ny know edge t hat
shoul d apply at all |ocations such as this. There
shoul d be an agreenent in place to handle all of
that, especially inprovenents on the new ones. Many
of these crossings existed previously and have j ust
been nmai ntained for many years. W're talking nostly
about new crossings that have i nprovenents.

PRESI DI NG OFFI CER HOG.E: Ckay. So for
the two grade crossings that we're discussing here,

don't know if you would be able to answer this
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question, but who built thenf

THE WTNESS: That's a good question
There's two parts. Cbviously there's the rai
itself, the rail crossing was built. And then the
roadway was also built that creates the crossing. So
the railroad typically will, either thenselves or
wth their own contractors, build their portion. And
the road authority would then thenselves with their
contractors would build their portion.

PRESI DI NG OFFI CER HOGLE: Ckay. But
you're not sure --

THE WTNESS: |If that nmakes sense.

PRESI DI NG OFFI CER HOGLE: You're not sure,
right? | mean it makes sense, but...

THE WTNESS: On these? Yes.

PRESI DI NG OFFI CER HOGLE: Do you know
whi ch cane first, the crossing or the railroad?

THE WTNESS: | do not.

PRESI DI NG OFFI CER HOGLE: Ckay.

THE WTNESS: | do not know in this case.
| haven't researched that, but...

PRESI DI NG OFFI CER HOGLE: Ckay. | guess
one final question: Are there any projects that are
currently being built or inproved that are under the

mast er agreenent and suppl enent agreenent that you're
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awar e of ?

THE W TNESS: There's not.

PRESI DI NG OFFI CER HOGLE: Ckay. | lied,;
it wasn't my final question. One |ast question, and
that is: Wy doesn't the current project or the two
projects at issue here, why don't they qualify as
section 130 projects?

THE WTNESS: | believe the only reason is
because Logan said there is not -- so UDOT, part of
what we receive nmoney froml think FHWA to fund
railroad i nprovenment projects. That noney is about
$2 mllion per year and is not nearly enough to fund
all of the projects that need to be done. So when a
| ocal governnment entity, when they want to do sone
wor k, they may have to fund their own project.
Sonetines they will cone to UDOT and ask if we can
help with that. And there are tines when we have a
little bit of noney that we can give themto help
Wi th those projects. But | do not believe that these
projects had any section 130 funds in them so they
were funded al one by Logan City.

PRESI DI NG OFFI CER HOGLE: Ckay. | don't
have any questions. Thank you, M. Gol den.

THE W TNESS: Thank you for letting ne

join virtually. That hel ps ne out today, so |
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appreciate it.

PRESI DI NG OFFI CER HOGLE: Thank you.

Ms. Cepernich, are you going to call your
ot her w tnesses or --

MS. CEPERNI CH:  Yes.

PRESI DI NG OFFI CER HOGLE: Pl ease proceed.

M5. CEPERNICH: M. Colden had a conflict
alittle bit later, so we wanted himto go first.

PRESI DI NG OFFI CER HOGLE: Ckay, perfect.

M5. CEPERNICH: We would call Tom
Di cki nson, and he's here present today.

PRESI DI NG OFFI CER HOGLE: Ckay. Over
here, please.

THE WTNESS: |I'mnew to this, sorry.

PRESI DI NG OFFI CER HOGLE: Ckay. Is it
D xon or Di cki nson.

MR. DI CKI NSON:  Di cki nson,
D-i-c-k-i-n-s-o0-n.

PRESI DI NG OFFI CER HOGLE: Pardon ne. |
had Di xon.

Do you swear is to tell the truth?

MR. DI CKINSON: | do.

PRESI DI NG OFFI CER HOGLE: Ckay, thank you.

Advanced Reporting Solutions
801-746-5080




© 00 N oo 0o b~ W DN PP

N NN N NN R P R R R R R B R R
g DN W N P O © © N O O M W N B O

Hearing

May 03, 2022 Page 29

TOM DI CKI NSON,
called as a wtness, having been duly sworn, was

exam ned and testified as foll ows:

EXAM NATI ON
BY MS. CEPERN CH:
Q M. Dickinson, did you provide witten

direct testinony in this matter dated January 28th,

2022? And 1'll conme hand this to you.

A. "' mnot sure of the date. But, yes, |
di d.

Q And are you famliar with the witten

testinony that you provided and are | ooking at?

A. It was pretty detail ed, but yes.

Q s that testinony true and accurate?

A. To the best of ny know edge.

Q Are there any corrections that you would

need to nake to that testinony?
A You noted a date discrepancy, a typo. |Is
that in here, or is that in rebuttal or surrebuttal ?
Q It's in the rebuttal
A. Thank you. Then | don't know of any
correction |'d add.
M5. CEPERNICH. We'd nove to have M.

Di cki nson's direct testinony, which includes Exhibits
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1 through 7, admtted.

PRESI DI NG OFFI CER HOGLE: Ckay.

Ms. Baldw n, do you have any objection to
t hat ?

M5. BALDW N. No, no objection.

PRESI DI NG OFFI CER HOGLE: Ckay. They're
adm tted.

(MR DI CKI NSON' S TESTI MONY & EXHI BI TS ADM TTED. )

M5. CEPERNI CH: Thank you. We're happy to
have his pre-filed testinony stand unl ess you woul d
i ke a summary of that testinony.

PRESI DI NG OFFI CER HOGLE: No. |I'mfine.
| may have a couple of questions for you |ater on.

But, Ms. Baldwi n, do you have any
cross-exam nation for M. D ckinson?

M5. BALDWN:. Yes, | do, thank you.

PRESI DI NG OFFI CER HOGLE: Ckay.

EXAM NATI ON
BY M. BALDW N:
Q Good norni ng, M. Dickinson.
A. Good nor ni ng.
Q Coul d you please turn to page 2 of your
t esti nony.
A "' mthere.
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Q On this page at the top you say that "The
city comm ssioned a study of the intersection and
determined it nmet the criteria and requirenents for
signalized traffic control."

s this at 1400 North?

A. This is at 1400 North, yes.

Q And what does that nean that it nmet the
criteria and requirenents for signalized traffic
control ?

A There's just an evaluation that is based
on the nunber of vehicles at the crossing. And in
this case the proximty of the crossing to a side
street, it cane into play on this one as well. It
was a study performed by a representative of UDOT.

Q So by signalized traffic control, do you

nmean like red lights, green lights, and --

A. Traffic lights, yes.
Q And those are at the intersection
correct?
A Yes.
Q Ckay. Also on that page you state that in

2011, Logan updated its transportati on master plan.
What is the purpose of that docunent or that plan?
A The transportation master plan is to

evaluate a city as a whole to designate certain
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functional classifications of travel ways, roadways,

to better alleviate congestion, get vehicles noving

that need to. | hope that answered your questi on.
Q Yes. That's fine.
A. Thank you.
Q So as a part of that naster plan you state

I n your testinony that "1400 North was designated a
m nor arterial roadway."
Can you explain what that neans?

A That's basically a step dowmn froma state
route. | don't know, it's just based on the anount
of vehicle travel through there, vehicles per day.
And that's how this nmaster plan was devel oped, based
on not only the current condition but also on future
condi ti ons.

Q So based on what you said, isn't it true
that this nmaster plan and the decision on how you
were going to treat 1400 North going forward, you
mentioned that it was kind of a total community or
city wde?

A. This predates ny tenure in the public
wor ks division. But typically we'll have -- a
transportation master plan wll have public input.

It will be based on nodeling both current and future.

It will many tinmes take into account regional
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transportation needs as well. So the entire county
in this case.
Q So it's neant to benefit the county and
the city?
A. The citizens traveling the roadway, yes.

They may be city residents. They nay be from I daho.
Just anyone traveling the city.

Q So the inprovenents that you made as a
result of this would have been the sane regardl ess of
whet her there was a railroad there, correct?

A. So can you help ne out with that one. [|I'm
not sure what you're asking.

Q So you have a -- you have your
connection or your intersection?

A (Wtness nods head.)

Q And you want to upgrade it, and you want
to put lights and traffic signals. And you determ ne

what you need to do to nake it safe and efficient,

correct?
A Yes.
Q And because there's a railroad nearby, you

realize that it's going to inpact that railroad,

correct?
A Yes.
Q But you didn't do it for the railroad, did
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you? You did it for the comunity.

A W did it based on the constraints of the
| ntersection.

Q And what ever you did was to benefit the
communi ty?

A. And |'m not a conplete expert on
transportation and master plans and signalization and
warrants. |I'mfamliar wwth it. However, there's
about nine ways to warrant a signal at an
intersection. |It's based on many different criteria.
Many charts are used. They do traffic counts,
headway. They're doing -- it's evaluated on a | evel
of service need in many cases.

And then the ninth -- the ninth warrant is
in regard to the proximty to an rail and grade
crossing for the railroad. And so that's based on
t he nunber of -- the train and the nunber of vehicles
traveling through that intersection.

Q Al so on page 1 you indicate that Logan and
Union Pacific entered into a prelimnary engi neering
servi ces agreenent, correct?

A. W did, yes.

Q And that was in Decenber of 20167

A. Approxi mately, yes.

Q Coul d you please turn to that? | think
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It's attached to your testinony as Logan Exhibit 1.
A Ch, here it is. Thank you. |'mthere.
Q Coul d you turn to the second page of that

agr eenent ?

A. |"'mthere. Thank you.
Q Doesn't it nmention that the construction
and mai nt enance agreenent that wll be entered into,

t hat woul d be provided by the railroad and entered
i nto between the parties twice on that page?

A. It says -- yes. It says, "The agency and
the railroad wll enter into separate |licensed right
of entry construction and mai nt enance agreenent
associated wth the actual construction of the
project if the project is accepted and approved.”

That is one reference.

Q And then at the top of the page, | think
there's another reference.

A. "The project may require the railroad to
I ncur costs for force account activities. Please
prepare the railroad force account cost estimate for
work activities to be provided by your conpany as
identified in Exhibit A and submt them at your
earliest convenience so that they nay be attached to
the railroad generated constructi on and mai nt enance

agreenent . "
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Q So it's clear fromthis agreenent there
was going to be a mai ntenance agreenent, isn't it?

A Yes.

Q And if you look at the -- if you go to the
second page, the first full paragraph.

A. " mthere.

Q It states "This agreenent is intended to
address prelimnary engi neering."

s that correct?

A. That's correct.

Q So there's no reason to expect that this
woul d have mai ntenance terns in it or costs or
anything like that; isn't that correct?

A. Not by that statenent, no.

Q And it already tells you tw ce that
there's going to be a construction and nmai nt enance

agreenent, correct?

A. That's referenced, yes.

Q Coul d you please turn to page 3 of your
t esti nony.

A. "' mthere.

Q It states here that: On February 1st of

2017 you held a diagnostic review. Wre you a part
of that review?

A. | can't renenber if | was part of this
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revi ew.

Q Do you know what the purpose of the
di agnostic review is?

A. It's to evaluate the intersection and

devel op a plan to proceed with the project and what
el ements woul d be included in that.
Q But it -- so there's no real reason why

mai nt enance woul d be brought up at this point, is

t her e?

A " m not sure.

Q Coul d you |l ook at -- do you have a copy of
R-930-57?

A It doesn't look like it.

M5. CEPERNICH.  Vicki, | have an extra
copy. Do you want ne to --

M5. BALDWN  Yes, if | can.

M5. CEPERNICH Mne is only of section 8
actually. Sorry.

M5. BALDWN. | wasn't going to have this
mar ked, but did you need a copy as well or --

PRESI DI NG OFFI CER HOGLE: No. That's
fine.

Q (BY M. BALDWN) So do you have R-930-5

in front of you?

A. | do.
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Q Coul d you go to R 930-5-5?
A "' mthere.
Q And subsection 1, could you read that out
| oud?
A. It says "The role of the diagnostic team

Is to make recommendations to the departnent for
needed safety inprovenents at a crossing."”

Q And could you go to the next page and | ook
at subsection 5, where it says "The role of the

di agnostic teamis..."

A Yes.
Q And you can read those to yourself.
A A and B?
Q So 5A, B, C D E F
A Thank you. Ckay.
Q s there any nmention of maintenance in
t her e?
A | didn't see it.
Q Ckay. So it really wasn't anything to do

with the diagnostic review to determ ne mai ntenance
at that point; isn't that correct?

A. Not fromwhat |'ve read, no.

Q Ckay. Al'so on page 3 of your testinony,
you indicate that on June 6th of 2017, you received a

surveillance report from UDOT. And you have t hat
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attached to your testinony as Exhibit 2. Could you

pl ease go to that.

A " mthere.
Q It's a very short report, don't you agree?
A. Yes, | do. And | just noticed that it has

nme as attending. So that answers that other
guesti on.
Q Al right, okay. It gives six specific

reconmmendati ons, correct?

A It does.

Q And then it ends, correct?

A Correct.

Q So it seens to be -- would you agree that

t he purpose of this surveillance report is really to
gi ve reconmendati ons on the inprovenent and
rehabilitation project that's specified up at the --
I n the background information of 1400 North that w |
affect the railroad crossing at 600 West, correct?

A It gives specific recommendations to the
| nt ersection, yes.

Q Ckay. And there's no nention of
mai nt enance.

A. "Il have to read it.

| don't see any nention of naintenance.

Q So it nakes sense that there -- this is a
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revi ew of what happened in the diagnostic review
where there doesn't seemto be any reason why

mai nt enance woul d be di scussed. There's real no
reason for maintenance to be discussed in this
surveillance report; isn't that correct?

A. According to R-930-5, that's correct.

Q Ckay, thank you. On page 4 of your
testinony you discuss -- I'mnot sure if this is how
you pronounce it, AE-COM is that AECOM or AECOW?

A It's AECOM It's the consulting firmthat
we hired to --

Q So you say both, AECOW?

A AECOM That's how I pronounce it. [|I'm
not sure of the exact pronunciation.

Q So you said that you received the report

I n Septenber of 2019, correct?

A. Where are you, sorry?

Q On page 4 of your testinony.

A Page 4. \Wat |ine?

Q 77.

A 77. Yes.

Q It says as attached as -- well, you

haven't attached the actual report; is that correct?
You just attached the crossing estimtes?

A. That's what | have, yes.
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Q Ckay. Could you go to those crossing
esti mates.
A I"'mtrying to keep up, sorry. Here we go.
Yes, |'m here.
Q On the first page of that at the top

could you read when the creation date was?

A. "' mreading Exhibit 3. Is this material a
force account estimate? |Is that the one --

Q Yes. It's Exhibit 3 to your testinony,
yes. The material and force account estinate.

A June 12th, 2019.

Q And at the bottomthere's a disclainer.
Coul d you read that out |oud, please?

A. The disclainmer says "This is the
prelimnary estimate intended to provide a ball park
cost to determ ne whether proposed project warrants
further study. Quantities and costs are estinated
using readily available information in experience
wth simlar projects. Site conditions and changes
I n project scope and design may result in significant

cost vari ants.

Q So this says it's a prelimnary estinate,
correct?

A That's correct.

Q And it was attached to what you called the
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AECOM report ?

A It was provided to ne through AECOM vyes.

Q You state on page 4 that Union Pacific
gave final approval. And yet you just read this

di sclainer that says it's a prelimnary estimte.

Isn't that correct?

A Correct.

Q So it's not final approval?

A. Well, | believe -- let nme go back to ny
testinmony. | may have been referring to the plan
i tself.

Q The actual report?

A The actual plan, the design plan that

AECOM prepared. They did all the coordination
between railroad, RailPros. So | believe that's the
reference |"'mmaking is to the plan itself.

Q VWll, we actually attached that to Travis
Bailey's rebuttal, and that hasn't been brought in
yet. But if you would |ike we can go to that at this
poi nt ..

A. "Il do whatever you ask.

MS. BALDW N Ckay. Wuld you give
him - -

M5. CEPERNICH. |I'msorry, | didn't bring
a copy. On, your copy? Yeah. Wich testinony of
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Travis Bail ey?

M5. BALDWN:. It's the rebuttal testinony
of Travis Bail ey.

M5. CEPERNICH. Is this what you're
| ooki ng for?

MS. BALDW N:.  Yes.

Q (BY M. BALDWN) On page 13 of that
report -- could you please go to page 13. And
there's a very short conclusion. Could you pl ease
read that out |oud?

A "Concl usion: Over the past nonths UPRR,
Cty of Logan, and Rail Pros have worked together to
resol ve the issues of concern for the purposed 1400
North grade crossing. W recommend that the project
noves forward to the railroad signal design phase.”

Q So when they say they recommend it noves
forward, that indicates it's not a final approval,
doesn't it?

A | would read it that the design has been
approved and it's noving to the signal design phase.

Q So the railroad has approved maybe one
pi ece of sonmething. But they have not given final
approval , have they?

A. My statenent, | believe, says that they

gave final approval of the design.
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Q Ckay. So could you go to page 5 of your

t esti nony.
A " mthere.
Q Around 97, 98 you say that you received

t he upgrade crossing agreenent from Union Pacific on
or about March 19th, 2020; is that correct?

A That's correct.

Q And you have attached that as Logan
Exhibit 4. Could you go to your Exhibit 47

A | have it here.

Q Now, if you |ook at that agreenent, on the
second page there's section 4 Contractor's Right of
Entry Agreenment and |nsurance that discusses prior to
the contractor perform ng any work, this would have
to be done, correct?

A. Prior to performng any work within the
crossing area. Yes.

Q And then if you go to page 6, section 11
It discusses conditions to be net before the
political body can commence work, which would be

Logan City, correct?

A Correct.
Q And if you go to the exhibit that is
attached, Exhibit Al -- I"msorry. It's Exhibit B to

t he grade crossing agreenent. And if you go to the
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fourth page of that, there is a section that tal ks
about entry onto the railroad's property by a
political body, and there's a discussion of flagging,
correct?

A. Section 8 subsection B, is that what

you're referring to?

Q Yes. And subsection C?
A And C, yes.
Q So you got these before -- you got -- this

was the agreenent that you got, correct, proposed
agr eenent ?

A Yes.

Q | f you go further back, your Exhibit Dto
that is the contractor's right of entry agreenent.

A kay. |I'mthere.

Q Now, a part of this is also the

mai nt enance section, correct?

A " m not sure.

Q Ckay. |If you go to section..

A Part of the contractor's right of entry
or --

Q No, I"'msorry. |If you'll go to back to

the mai n agreenent.
A The main agreenent | think you're

referring tois at --
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Q It's section 16. Page 8 of the main

agr eenent .
A Yes. Signal naintenance costs.
Q So in your testinony you say that you

received this agreenent in March of 2020. You
received it as a maintenance, but there's a |ot of

ot her stuff in there about whether or not you can get
in and start doing any work, correct?

A. That's correct.

Q So at that tinme you've indicated that you
| et your contractor begin work on January 21. So on
March 19t h, when you received this, why didn't you
stop your contractor?

A. W -- there were other agreenents in place
with the railroad. W had several utilities being
i nstall ed underneath the tracks. So we were
executing those agreenents and the work associ at ed
with them

Q But you knew you were not going to be able
to do any of this work.

A. Any of the -- at the crossing | believe is
how it says it, within the crossing.

Q And know ng that, why didn't you stop your
contractor?

A. As far as there was --
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It had been three nonths.
Pardon ne?

It had been three nonths.

> O > O

It had been three nonths, yes.
There's a | ot of funding issues with
muni ci pal noney. W had grants that were expiring.
W had permts to enter with neighboring properties
with regard to the project. There was a |lot in play
at the nonent. It was never intended that we woul d
do any work within the crossing area w thout this
agreenent. And aside fromthat there was an
oversight on a couple of signs, | believe that we
adhered to this.

Q But you didn't stop the work, even though
it could have caused safety issues?

A. Vll, I would say that we never started
the work in the crossing.

Q No, | nean you didn't stop your contractor
f r om wor ki ng

A No. That's correct.

Q Ckay. Could your attorney please give you
a copy of our first exhibit, the Railroad
Coor di nati on Manual of Instruction. Could you pl ease
go to page 167

A. ' mthere.

Advanced Reporting Solutions
801-746-5080



© 00 N oo 0o b~ W DN PP

N NN N NN R P R R R R R B R R
g DN W N P O © © N O O M W N B O

Hearing
May 03, 2022 Page 48

Q Coul d you please go to -- it |ooks like
it's the third sentence. It begins "UDOTI should
initiate early coordination efforts.™

Coul d you pl ease read that?

A. It says "UDOT should initiate early
coordi nation efforts wth the railroad well in
advance of the RFP being prepared and before the DB

contractor is selected.”

Q And DB neans defined build, correct?
A According to this docunent, yes.
Q And could you read the | ast sentence,

pl ease, of that paragraph out |oud?

A "Timely conpletion and review of structure
and crossing designs and the early execution of the
rail road agreenents will ensure the DB project
remai ns on schedul e.”

Q Now, you probably haven't seen this
docunent before, or have you? Are you famliar with
it?

A | amnot famliar with it.

Q Ckay. But you agree that it sets out from
UDOT' s perspective that a contractor shouldn't even
be given a contract until all the agreenents are in
pl ace?

A. I"mnot sure of the entire context of this
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docunent, but...
Q Ckay. So on page 6 and 7 of your
testi nony, you discuss continuing negotiating over
t hi s mai nt enance provi sion, correct?
A. On pages 6 and 77?
Q You state on line 125 that on April 29th

you responded to the e-nmail with the proposed

agr eenent .
A. That's correct.
Q And you state -- |later down you say on

May 1, 2020, Mary Schroll from Union Pacific sent an
e-mail .

A That's correct.

Q And on the next page, you referred to
Logan Exhibit 5, which is the series of e-mails?

A Yes.

Q So here you are at the begi nning of My,
and you're arguing over this agreenent. Wy didn't
you stop your contractor from continuing work?

A W -- again, we were installing utilities
and roadway outside that crossing.

Q But you were going to install things that
you knew you weren't going to be able to conplete?

A My recollection of the e-mails was there

were statenments, several statenents that alluded to
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negotiating in good faith. And we attenpted to

conti nue negotiations, and we didn't think it -- we

t hought we'd be able to cone to terns. That's why we
did not stop the construction.

Q On page 10 of your testinony you discuss
the enmergency rule. Could you please get that
exhibit? | think it's one of the extra exhibits that
your. ..

M5. CEPERNICH: Would you like nme to give
him-- soit's 10. And would you like ne to give him
11 and 12 as wel | ?

MS. BALDW N:  Sure.

THE WTNESS: Ckay. | have themin front
of me.

Q (BY M5. BALDWN) | can't renenber. |
don't think these were entered into the record as
exhibits, but | think we took adm nistrative notice
of them

So the one that says Uah State Bulletin
on the front, and if go to the -- it says page 84 at
t he bottom

A "' mthere.

Q And |'msorry, go to page -- where it says
83, and it gives you the effective date. Wat was

the effective date?
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A. Can you help ne find it? Sorry.
Q It's on the right colum. There's a
three -- two, rule section catch line, three
effective date.
A. Yes. It says July 31st, 2020.
Q Now, everything we've been di scussing up

to this point has been going on before this date,

correct?
A. Yes. W've tal ked about March --
Q Well, in fact, the PEA which discussed the

construction and mai ntenance agreenent was signed in
t he summer of 20167

A Yes.

Q And all of these other studies and reports
were all done before July 31st of 2020, correct?

A Yes.

Q And in fact your discussions with respect
to the mai ntenance was done before this, correct?
You were negotiating the mai ntenance you tal ked about
in April 29th, May 1st?

A. That's correct.

Q And in fact don't you also nention that --
on page 8 of your testinony, you nention that on
July 22nd you participated in a virtual neeting.

A. Yes.
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Q So all of this was ongoing before the

energency rule was put into effect?

A That's correct. W were negotiating in
good faith.
Q And what did the statenent -- what did the

rule state before the enmergency rule went into

effect?
A. | don't have that docunent in front of ne.
Q I f you | ook at page 84 of that, it has the

cross-out and the underline. So if you just read the
crossed-out word and you skip the underlined words,
it will tell you what it neans or what it says.

A On page 84 the cross-out?

Q It says 930-5 establishnment and regul ati on
of that grade railroad crossings 930-5 nmaintenance

subsection 1.

A. Yes. Wuld you like ne to read that?

Q Yes.

A It says, "Responsibility for maintenance
Is as described in this section unless a -- this is
struck out -- "separate" -- and then underline would
be new text -- "prior signed witten" -- and then it
goes back to the original text -- "agreenent
applies.” So I'll read...

Q Yeah. So read what it woul d have been
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bef ore.

A "Responsibility for maintenance is as
described in this section unless a separate agreenent
applies.”

Q So all of this that we've been discussing
has all gone on before, and this is the rule that was
applicable at that tinme, correct?

A Yeah. This is the clarification.

Q And why should -- why should the changed
rule be applicable to a project that's been ongoi ng
since 2016 when you're in the mdst of negotiating a
separ at e agreenent ?

A If | were to read this --

Q Well, this is the newrule that doesn't

apply while all this other stuff was going on.

A. Can you repeat the question, please?
Q Wiy should it apply?

A. Wiy should this --

Q The new rul e.

A This clarification rule?

Q Whay shoul d the new rul e apply?

A. Because it says "Responsibility for
mai nt enance is as described in this section unless a
prior witten -- a prior signed witten agreenent is

applied.” So --
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Q But that didn't exist when we were doing
all this other conversation.
A Correct.
M5. BALDW N Those are all of ny
guesti ons.
THE W TNESS: Thank you.
PRESI DI NG OFFI CER HOGLE: Ms. Cepernich?
M5. CEPERNI CH:  Thank you.

EXAM NATI ON
BY Ms. CEPERN CH:
Q M. D ckinson, can you | ook at the
prelimnary -- | think it's the PEA is how you

referred to it, which is Exhibit 1.

A |"ve got a |lot of docunments here, one sec.
Ckay. |'ve got it here.
Q Does that agreenent indicate what woul d be

included in a |l ater constructi on and nai nt enance --

or a construction and nai nt enance agreenent ?

A Does it have any detail?

Q Yes.

A No, it does not.

Q And does it indicate that provisions in

that forthcom ng agreenment would require Logan City

to pay an annual |unp sumfee for signal maintenance?
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A. It does not.
Q WIIl you look at Exhibit 4 to your

testinony for nme, which is the draft crossing

agreenent .
A. ' mthere.
Q You were asked about a provision on page

11. WIIl you turn to page 11. It nust be paragraph
11. Yeah, I'msorry. Section 11 on page 6.

A. "' mthere.

Q Do you have an understandi ng of what area
of work or what area this was referring to for the
wor k?

A The way | read this, it says the crossing
area. So within the crossing.

Q In March of 2020 did you have any
under st andi ng about how long it would take for Logan
City and Union Pacific to reach an agreenent to

finalize a crossing agreenent for the 1400 North

Ccrossi ng?
A Say that one nore tine, please.
Q Yeah. In March of 2020, did you have any

t hought s or expectations about how long it would take
for Logan City and Union Pacific to finalize a
crossi ng agreenent ?

A | didn't think it would take this |ong.
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There was -- | don't know how nuch | shoul d expound
on this. But there was a |ayoff at Union Pacific.
There were sone delays with regard to that. COVID
hit right around that tinme as well. So there's a
whol e bunch of things that cane to play. But at no
point did we think it would take this long. As a
matter of fact Travis Bailey with AECOM at the tine
kind of gave us a risk analysis that says there's --
we expected sonetine near this tine, but it could
take this amount of time. There was no solid dates.
But it was not ny inpression it would take forever.
Q Do you recall what the status of the

construction outside of the crossing was in March of

20207

A | could probably refer to sonme notes that
| don't have here. | have sone project notes from--
that note the progress. | don't have that at this
tinme,.

Q Sitting here today are you able to recal

when the construction outside of the crossing was
conpl et e?

A. Soneti ne near Novenber, Decenber-ish. |
know it was a |l ate paving outside the railroad
driveway of 2020. | don't know that for sure. It

m ght have even have been Decenber.

Advanced Reporting Solutions
801-746-5080




© 00 N oo 0o b~ W DN PP

N NN N NN R P R R R R R B R R
g DN W N P O © © N O O M W N B O

Hearing

May 03, 2022 Page 57
Q Can you |l ook at Exhibit 10 that hasn't
been admtted but we have judicial notice. It's the

energency rule that you were just referring to.

A. "' mthere.

Q Great. On page 83.

A. Ckay.

Q Can you read paragraph 4 in that

ri ght-hand colum for us?

A Pur pose of the New Rul e?
Q Yes.
A Yes. "Purpose of the new rule or reason

for the change. This energency rul e change is needed
to clarify the Departnent of Transportation's
(Departnent) intent when it originally pronul gated
this rule.”

Sorry for the m spronunciati on.

Q That's fine. Can you also read paragraph
5 after that.

A "Paragraph 5, Summary of the new rule or
change. Sub 930-5-8 subsection 1 is changing to
clarify that the purpose of section 930-5-8 is to
assign responsibility for nmaintenance of railroad
crossings through state-owned right-of-way as
descri bed in section 930-5-8 unless a prior signed

witten agreenent to the contrary applies. This
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change also clarifies the departnent's ori ginal
i ntent was that responsibility,” in quotation
"I ncludes the obligation to performand pay for the
mai nt enance. "

M5. CEPERNICH. Thank you. | don't think
| have any ot her questions.

PRESI DI NG OFFI CER HOGLE: Thank you. So
do.

THE WTNESS:. Ckay.

PRESI DI NG OFFI CER HOGLE: So | think you
were in the roomwhen | asked M. Col den about
whet her there are any prior agreenents or existing
agreenents that would dictate the current terns or
responsi bilities and obligations for maintenance.
And then fromlistening to the energency rule, it
says that unless there's a prior witten agreenent
this is howit's going to be. And | probably should
have asked you this question, not sonebody from UDCT.
But is there a prior agreenent that controls the
current mai ntenance of that grade crossing project?

THE WTNESS: | don't have record of one
at 1400 North 600 West, nor do | have one on 1800
North 600 West. | don't have previous agreenents to
t hose crossi ngs.

PRESI DI NG OFFI CER HOGLE: Ckay. Is it
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your understandi ng though that is based on policy or
practice or history that the railroad has been
responsi bl e for mai ntenance of those particul ar grade

crossings up to this point?

THE WTNESS:. |'ve only been in public
wor ks since 2011. I'mnot famliar with nmai ntenance
that the city has perfornmed on those areas. | know

we' ve done sone drai nage inprovenents here and there,
but I'mnot famliar wth any nmaintenance we've done
at the crossing.

PRESI DI NG OFFI CER HOGLE: You do, however,
di scuss a nai ntenance agreenent | believe in your
direct testinony here on line 117, and you refer to
it as at-grade crossing at 1700 Sout h.

THE W TNESS: That's correct.

PRESI DI NG OFFI CER HOGLE: And in that one
at least, it's actually the city that is responsible
for mai ntenance. Am | understanding that correctly?

THE W TNESS: Yeah, sonewhat. That was
executed in 2010. Again it predates ne. But that
agreenent says that the city wll reinburse for
mai nt enance.

PRESI DI NG OFFI CER HOGLE: So the ultimte
responsibility is the city for mai ntenance costs.

THE WTNESS: As a reinbursement. Yes,
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ma' am

PRESI DI NG OFFI CER HOGLE: |Is there a
reason why -- | nean why aren't there agreenents that

are in place for those types of costs?

THE WTNESS: 1'd only be specul ating an
answer .

PRESI DI NG OFFI CER HOGLE: Ckay.

THE WTNESS: But Logan City was
Il ncorporated, and then the railroad cane through.

And there were sone easenents and right-of-way that
was negoti ated or purchased back in the 1890s. Since
then | don't know of any mai ntenance or any
agreenents that we have or any inprovenents that

we' ve done through there. It just predates ne, other
than the ones that were trying to seek these
agreenents on 1400 North and 1600 West.

PRESI DI NG OFFI CER HOGLE: Ckay. So who is
responsi bl e for nmai ntenance costs currently?

THE WTNESS: | would -- | don't know for
sure. | don't know of any agreenent. But
speculating I would say Union Pacific Railroad.

PRESI DI NG OFFI CER HOGLE: To your
know edge the city has not, with respect to the grade
crossings at issue, has not been approached by Union

Pacific to get reinbursed for nmintenance costs.
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THE WTNESS: | found no record in our
finances. But we changed software very recently,
2019-ish. So | didn't have a chance to get back into
the records previous to 2019. But I'mnot famliar
wi th any reinbursenent request.

PRESI DI NG OFFI CER HOGLE: Ckay. Thank

you, M. Dickinson. Those are all the questions that

| have.

THE W TNESS: Thank you.

PRESI DI NG OFFI CER HOGLE: Before we
proceed, | wonder if our court reporter needs a break
and everybody else. | think that m ght be a good

I dea. Let's take a 15-mnute break and get back here
at about 10:40, please.

(Break taken from 10:24 to 10:40 a.m)

PRESI DI NG OFFI CER HOGLE: Ckay. Let's get
back to it.

Ms. Cepernich, | thought about sonething
while we were on break, and that is that we did not
have M. Dickinson's rebuttal and surrebuttal
testinony admtted | don't think. |Is that correct?

M5. CEPERNICH That's correct. So ny
understanding is that would conme after Union
Pacific's witnesses, or should we do it now? Is that

t he procedure?
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PRESI DI NG OFFI CER HOGLE: That is sort of
the process that we use.
M5. CEPERNICH: Sure. Then may | re-cal
M. D ckinson?
PRESI DI NG OFFI CER HOGLE:  Sure.
(M. Dickinson returns to the witness stand.)
PRESI DI NG OFFI CER HOGLE: Ckay. M.
Di cki nson, you're still under oath.

THE W TNESS: Agreed, thanks.

FURTHER EXAM NATI ON
BY Ms. CEPERN CH:
Q M. Dickinson, did you provide witten
rebuttal testinony that |I've just handed you dated

April 8th of 2020 in this matter?

A Yes.

Q s that testinony true and accurate?
A. To the best of ny know edge, yes.

Q And do you have any changes ot her than

maybe to a typo to correct a date that was too nmany
digits for 2018, do you have any changes or
corrections that you need to nake to nake that
testi nony accurate?
A Not at this tine.
M5. CEPERNICH: So we'd nove to have M.
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Di ckinson's rebuttal testinony, which includes
Exhi bit 13, admitted.
PRESI DI NG OFFI CER HOGLE: Ms. Baldwi n, do
you have any objection to that?
M5. BALDWN. | have no objection.
PRESI DI NG OFFI CER HOGLE: Ckay. |It's
adm tted.
(DI CKI NSON' S REBUTTAL TESTI MONY ADM TTED. )
M5. CEPERNI CH:  Thank you.
Q (BY MS. CEPERNICH) And then, M.
Di cki nson, are you famliar with -- did you provide
witten surrebuttal testinony in this matter dated

April 25th of 20227

A | did, yes.

Q And is that testinony true and accurate?
A. To the best of ny know edge.

Q Do you have any corrections that you need

to nmake to that testinony?
A None that |I'm aware.
M5. CEPERNICH: So we'd nove to have
the -- M. Dickinson's April 25th surrebuttal
testi nony, which includes Exhibits 14 through 16,
adm tted?
M5. BALDWN. W have no objections, but |

do have questions on the surrebuttal.

Advanced Reporting Solutions
801-746-5080



© 00 N oo 0o b~ W DN PP

N NN N NN R P R R R R R B R R
g DN W N P O © © N O O M W N B O

Hearing
May 03, 2022 Page 64

PRESI DI NG OFFI CER HOGLE: Ckay. Well,
|'ve been assum ng that the division also doesn't
have any obj ecti ons.

MR. JETTER  Yeah, that's correct. No
obj ections. Thank you.

PRESI DI NG OFFI CER HOGLE: For everything
fromthis point forward; is that correct?

MR, JETTER. | think that's right, yes.
Thank you.

PRESI DI NG OFFI CER HOGLE: Ckay. |It's
adm tted.

(DI CKI NSON' S SURREBUTTAL ADM TTED. )

M5. CEPERNI CH: Thank you. And we're fine
to have the testinony stand on the witten record.

PRESI DI NG OFFI CER HOGLE: Ckay.

Ms. Bal dw n?

EXAM NATI ON
BY M5. BALDW N:
Q | " m now addressi ng your surrebutta
testi nony.
A. Ckay.
Q M. D ckinson, isn't it true that you did

not notify the Union Pacific when your contractor

started work on the project?
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A | don't believe that's true.
Q Do you have any evidence that you did

notify thenf
A. Wthin the -- okay. Excuse ne. So can

you clarify notified Union Pacific when you started
wor K.
Q So in your direct you had indicated that

you had your contractor start in January of 2020.

A Correct.

Q And then in March of 2020 you got the
agr eenent .

A Correct.

Q So in January of 2020 you did not notify

Uni on Pacific that you had started construction,
correct?

A. | don't know when they were notified, but
we did secure observers and flaggers from Rail Pros,
who was the contractor of Union Pacific Railroad to
install utilities through which we had agreenents
with the railroad.

Q In your testinony you tal k about -- on
your surrebuttal testinony you discuss on page 3 sone
of the safety issues that were rai sed by your
engi neer, Bill Young.

A. That's correct.
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Q Isn't it correct that you did not send a
copy of this safety neno to Union Pacific?
A |"mnot sure who it was sent to. | don't
have a copy of it, but I'massumng it may have who
It was sent to on it.
Q | believe it does, and it does not include
Uni on Paci fi c.
M5. CEPERNICH: Would you like nme to give
hima copy of that?
M5. BALDWN. Yes, please.
THE W TNESS: Thank you.
Q (BY M. BALDWN) So do you have a copy of

that letter?

A. | have a copy now, yes.

Q s Union Pacific copied on that letter?
A. It doesn't appear to be.

Q Ckay. Now, in discussing the safety

I ssues, isn't it true that you did not have to turn
the traffic signal on once it was installed until
maybe it was interconnected to the railroad s warning
sign?

A. Can you repeat that? Isn't is it true
that we didn't have to? That's probably true, yes.
That's true.

Q Ckay. So you could have left it as a
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four-way stop?

A Correct.

Q And in fact you could have changed it so

t hat you took out stop signs going north/south and
just had stop signs going east/west or vice versa
take out stop signs going east/west and just have
t hem goi ng north/south?

A. We woul d have probably evaluated it and
t hen determ ned what traffic control devices to
i nstall.

Q But before continuing to put in the
traffic signal, you could have taken other neasures

t hat woul d have reduced safety risks?

A. That's a possibility.
Q Ckay. So on page 2 of your surrebuttal,
you reference this report that was issued by -- well,

you say issued by Rail Pros on January 24th, 2019.

A Yes.

Q And do you have a copy of that report? |
think it's attached to the rebuttal testinony of
Travis Bailey. But if you don't have another report
of your own...

A. | have it here, yes.

Q Ch, okay. Go page to page 2 of your

t esti nony.
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A The surrebuttal ?

Q Yes.

A ' mthere.

Q In response to the question, Is there

anything else that |led you to believe that Union
Pacific had in fact given approval of the design for
the project, you reference Union Pacific's Public
Proj ect Manual, and you have attached a copy of that;
Is that correct?

A Yes.

Q Coul d you go to that manual ?

Ckay. Could you look at the front of that

manual ?
A Yes.
Q Down in the left corner, doesn't it say

"Version 1 July 30th, 2021"7?

A It does.

Q So how could you have relied on this in
2019 to assune that the approval that was gi ven was
final approval ?

A. The question is: |Is there anything that
| eads you to believe that Union Pacific had in fact
gi ven approval of the design for the project. |
referenced this in ny response to that question.

Q Right. But you're saying in the paragraph

Advanced Reporting Solutions
801-746-5080



© 00 N oo 0o b~ W DN PP

N NN N NN R P R R R R R B R R
g DN W N P O © © N O O M W N B O

Hearing
May 03, 2022 Page 69

before that you got final approval in February --

A Correct.

Q -- or January of 2019. But this manua
wasn't produced and issued until 2021.

A. Ckay.

Q So how did that give you support for your
finding of final approval ?

A So question -- line 5 on ny surrebuttal
on: \Wat was your prior testinony that Union Pacific
had gi ven AECOM final approval of the design, that

mn

was based on the information in that section. s

there anything else that | eads you to believe that

Union Pacific had in fact given," that was subsequent
to that initial inplied approval. So this is just

In support of that. It is at a |ater date, but I
don't know how - -

Q So you didn't rely it on as it appears
that you did?

A | don't know that this says | relied on it
on my initial. This is just in support of the policy
that's -- the first version from Union Pacific
Rai | r oad.

Q Ckay, I'msorry. It appears that you're

saying that this led you to believe that Union

Pacific had in fact given you approval. So that was
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my confusion. |'msorry.

A Ckay.

Q Can we go back to the letter that was

attached, the safety letter that was attached from
your engi neer?

A Yes.

Q Because we di scussed this on page 2 and 3
of your surrebuttal, we discussed that letter. Could
we go back to that letter if you have that letter?

A. " mthere, yes.

PRESI DI NG OFFI CER HOGLE: Ms. Bal dwi n,
before you proceed, can you indicate where that is?

M5. BALDWN. Yeah. | think it's with his
di rect testinony.

M5. CEPERNICH. It was. |It's Exhibit 6 to
his direct testinony, the letter itself.

PRESI DI NG OFFI CER HOGLE: Thank you.

Q (BY M. BALDWN) So if we |ook at the
second page, there's four paragraphs on that page.

And you di scuss those on page 3 of your surrebuttal

testi nony.
A. Ckay.
Q So paragraph 1, the engi neer says that

"Currently access across the Union Pacific

right-of-way and tracks is controlled with a yield
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sign on each side of the tracks attached to a
railroad crossing sign. The existing intersection at

1400 North and 600 West is an all-way stop controlled

I ntersection." Correct?
A. Correct.
Q And then it notes that because of where

the intersection is with respect to the tracks, that
cars could stack up on the tracks, correct?

A. That's what it says, yes.

Q So it's not, as you say in your testinony,
the yield signs on the railroad that causes that.
It's the four-way stop that causes that. |f sonebody
stops at the intersection and there's three cars,
then one of themis going to be on the railroad

track; is that correct?

A. That's a possibility, yes.

Q Ckay. So it's the stop signs?

A O the tracks.

Q But the stop signs -- if the stop signs

weren't there --

A Yes.

Q -- they could just go through, correct?
A Correct.

Q So if you were to renove the stop signs

goi ng east/west, there wouldn't be any backup?
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A. That's a possibility, yes.
Q Ckay. So nowin fact you've installed a

traffic signal, correct?
A Yes.
Q And you installed it w thout coordinating

the intersection of that wwth the railroad signals,

correct?
A. It is not interconnected with the
rail road.
Q Ckay. And isn't it true that when you see

a green light comng towards the railroad as a
notori st and you have a green light and there's a
railroad crossing, and it says it is 63 feet away,
don't you think that the green |light would give the
notorist the idea that the railroad is okay and
there's -- even if it isn't, even if there's a train
com ng because you haven't coordinated the green
light with the traffic -- with the railroad signals?
A No. My statenment was we didn't coordinate

it with the railroad.

Q Ri ght .
A. But we do have a train sensor that we
pi cked up separately. It's a self-supported system

that's not part of the railroad itself.

Q So your green light does not -- it turns
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red then?

A That's correct.

Q Ckay, okay. Earlier when we had

M. Golden on the phone, we were discussing the Ut ah
Manual on Uniform Traffic Control Devices, and you
don't have a copy unl ess your counsel happened to
make a copy. And it is incorporated into the
regulation. So it is initself a regulation. And |
just want to read for you -- it's on page 776 of the
manual . It's section 8C.09. And it says, "Traffic
control signals at or near highway-railroad grade
crossings.” And then it says that "Traffic control
signals may be used instead of flashing light signals
to control road users at industrial highway, rai
grade crossings, and other places when train
novenents are very slow such as in swtching
operations."

And then further down it says "The hi ghway
agency" -- that would be Logan Cty -- "or the
authority with jurisdiction and the regul atory agency
with statutory authority, if applicable, should
jointly determ ne the preenption operation and tim ng
of traffic control signals interconnected with
hi ghway-rail grade crossings. By coordination with

the flashing |light signal system queue detection or
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ot her alternatives should be considered for traffic
control signals.”

Soisn't it true that you are in essence
using your traffic control signals -- I'msorry.

One nore thing says "Traffic control
signals shall not be used instead of flashing |ight
signals to control road users at a mainline
hi ghway-rail grade crossing."”

And isn't it true that now your -- the
signals that you have installed are in fact doing
t hat ?

A You will have to reread that. |[|'msorry.
That was a |lot of information.

Q |"'msorry. "Traffic control signals,"” and
that's the light at the intersection, "shall not be
used instead of flashing light signals to control
road users at a nmainline highway-rail grade
crossing."

Now, is that in effect what you' re doing
when you have installed your traffic signal wthout

I nterconnection to the railroad?

A. Can you reread the begi nni ng where you
started on that section? | was wonderi ng what the
authority -- you nentioned authority, highway

authority, departnment authority having jurisdiction,
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et cetera. | was just want a clarification on that,
pl ease.

Q "The hi ghway agency or authority with

jurisdiction.”
So you're the one with jurisdiction over

the road, correct?

A. It would be Logan City under the purview
of UDCQIT.
Q Ckay. "Traffic control signals shall not

be used instead of flashing light signals to control
road users at a mainline highway-rail grade
crossing."
So is that in essence what you are doing

since you installed your lights wthout
I nterconnection wth the railroad?

A | would have to | ook at the definition of
mai nl i ne crossi ng hi ghway as you sai d.

Q Mai nl i ne hi ghway-rail grade crossing.

A Mai nl i ne hi ghway-rail -- yeah, |'m not
sure what that is.

Q Ckay. Subject to check, | would represent
to you that that crossing at 1400 North is such a
mai nl i ne hi ghway-rail grade crossing.

A. Thank you.

Q Section -- I'msorry. Paragraph 4 of the
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letter fromthe engineer. This refers to pedestrian

traffic, correct?

A On page 2 then?

Q Yeah. | mean it's paragraph 4 of his
safety...

A. There's two 4s, sorry.

Q Yeah, this is the one on page 2. | think

the first one is background. And your testinony
references paragraphs 1 and 4. | think this is what
you were referencing?

A | believe so, yes.

Q Ckay. So isn't it true that there was an
| ssue with pedestrian traffic before anything was
done to this intersection?

A. | would agree with that.

Q But isn't it also true that now t hat
you' ve put in new pedestrian facilities and
encour aged nore pedestrian traffic that you' ve

actually exacerbated the safety issues?

A | don't know that we've exacerbated the
| ssue.
Q But you --
A. We did do sone pedestrian i nprovenents on

the south side of 1400 North. We put an ADA ranp on
the north side of 1400 North adjacent to the tracks.

Advanced Reporting Solutions
801-746-5080




© 00 N oo 0o b~ W DN PP

N NN N NN R P R R R R R B R R
g DN W N P O © © N O O M W N B O

Hearing
May 03, 2022 Page 77

| don't know that we've exacerbated what was al ready
bei ng used by the pedestrians. They're still having
to go out into the road and cross over the tracks on
a vehicle -- a vehicle pathway to cross those tracks.

Q But you've put in new pedestrian
facilities that would |ikely encourage people now to
use those facilities?

A We put ADA ranps on both of those corners.
The sidewal k was existing; we relocated it on the

south side. The sidewalk on the north side was

there, and we relocated it as well. So it was
already there. W just -- we just facilitated the
wi deni ng.

M5. BALDW N Ckay. No other questioning.
PRESI DI NG OFFI CER HOGLE: Ms. Ceperni ch,
any redirect?

MS. CEPERN CH: No, | don't believe so.

Thanks.

PRESI DI NG OFFI CER HOGLE: Ckay. Thank
you, M. Dickinson. | don't have any questions
ei t her.

THE W TNESS: Thank you.
PRESI DI NG OFFI CER HOG.E: Thank you for
your time today.

Ms. Cepernich, you don't have any ot her
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W tnesses; is that correct?

M5. CEPERNICH No, those are our only two

W t nesses.

PRESI DI NG OFFI CER HOGLE: Ckay.

Ms. Bal dwi n?

M5. BALDWN We would like to call our
W tnesses as a panel, if possible. W have one

Wi t ness on the phone and three others here in person,
I f that would be acceptable. Their testinonies are
very interrelated, and I think it would be nore
efficient. |'ve checked with both the D vision and
Logan City, and they said it would be okay if we did
t hat .

PRESI DI NG OFFI CER HOGLE: Ckay. That is
fine.

M5. BALDWN. Then. Could we pl ease have
Lance Ki ppen, Paul Rathgeber, and Travis Bail ey cone
up and sit here next to ne. And then we have Ken Tom
on the phone.

PRESI DI NG OFFI CER HOGLE: Good nor ni ng,
everyone.

M. Tom can you hear nme? Are you on the
phone?

MR TOM Yes. | can hear you.

PRESI DI NG OFFI CER HOGLE: Ckay. Thank
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you.

| guess we can adm nister the oath one at
a tinme but consecutively if that's okay. Starting
with the gentleman in the yellow tie.

MR. BAILEY: Travis Bailey.

PRESI DI NG OFFI CER HOGLE: Ckay. M.
Bail ey, do you swear to tell the truth?

MR, BAILEY: Yes.

PRESI DI NG OFFI CER HOGLE: Ckay.

MR. RATHGEBER: Paul Rat hgeber.

PRESI DI NG OFFI CER HOGLE: M. Rat hgeber,
do you swear to tell the truth?

MR, RATHGEBER | do.

MR. KIPPEN. Lance Ki ppen.

PRESI DI NG OFFI CER HOGLE: M. Ki ppen, do
you swear to tell the truth?

MR KI PPEN:  Yes.

PRESI DI NG OFFI CER HOGLE: M. Tom do you
swear to tell the truth?

MR TOM Yes, | do.

PRESI DI NG OFFI CER HOGLE: kay. Thank

you.

MR, RATHGEBER, MR BAILEY, MR KIPPEN & MR TOM
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call ed as w t nesses,

exam ned and testified as foll ows:

Ms. Bal dwi n.

PRESI DI NG OFFI CER HOGLE:

BY Ms. BALDW N:

Q

Do each of you have a copy of your

EXAM NATI ON

testinony in front of you?

each of you individually whether you have any changes

VR.
VR
VR.

BAI LEY: Yes.
RATHGEBER:  Yes.
Kl PPEN:  Yes.

MR TOM  Yes.

PRESI DI NG OFFI CER HOGLE:

to your pre-filed testinony. 1'll go

M. Bailey?
MR
t esti nony.
VB.
MR.
MR
MR.

BAILEY: No. No changes to ny

BALDWN. M. Rathgeber?
RATHGEBER: No changes.

BALDWN. M. Kippen?
KI PPEN: No changes.

PRESI DI NG OFFI CER HOGLE:

havi ng been duly sworn, were

kay,

" m going to ask

down t he | ane.

M. Tonf
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MR TOM No changes.
Q (BY M. BALDWN) |[If |I were to ask you

t oday the questions contained in your pre-filed
testinony, would your answers be the same? M.
Bai | ey?

MR, BAILEY: Yes.
BALDW N. M. Rathgeber?
RATHGEBER:  Yes.
BALDWN. M. Kippen?
KI PPEN:  Yes.
BALDWN. M. Tonf
TOM  Yes.

2233530

M5. BALDWN. Could | nove to have the
testinony and at this tine we can nove to have the
direct, rebuttal, and surrebuttal testinony of these
four witnesses admtted.

PRESI DI NG OFFI CER HOG.E: | ncl udi ng the
exhi bits?

M5. BALDW N: I ncluding the exhibits.

PRESI DI NG OFFI CER HOGLE: Ckay.

M5. BALDWN. And they have been |aid out
in the copy | gave both to the court reporter and to
the adm nistrative office.

PRESI DI NG OFFI CER HOGLE: Ms. Ceperni ch,

do you have an objection?
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MR. KELLER:  Your Honor, M. Keller here.
We don't have any objection. Thank you.

PRESI DI NG OFFI CER HOG.E: Thank you.

Ckay. They're admtted.

(TESTI MONY OF UPRR & EXHI BI TS ADM TTED. )

M5. BALDWN. Then | proffer ny wtnesses
for cross-exam nati on.

PRESI DI NG OFFI CER HOGLE: Ckay.

M. Keller, are you ready for your cross?

MR. KELLER: Thank you, your Honor.

PRESI DI NG OFFI CER HOGLE: Ckay. Thank
you.

MR KELLER: |'mgoing to direct ny
guestioning primarily to M. Rathgeber, if that's al
ri ght.

MR. RATHGEBER: It probably depends on the
subject. But sure.

Q (BY MR KELLER) | hope you can answer
these. So in your direct testinony, M. Rathgeber,
you di scuss an August 11th, 2010 agreenent with Logan
City that did allocate costs for naintenance to
Logan. Do you recall that testinony?

A | do.

Q And as | recall your testinony, you

I ndi cated that that agreenent required Logan to
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rei nburse the railroad for the actual costs it
i ncurred in maintenance; is that correct?

A That's correct.

Q During the | ong negotiations over the
current crossing agreenents, have you ever offered to
have Logan bear the costs of actual naintenance for
crossing -- signal of the crossing?

A. So in a roundabout way, yes. The Arena
Unit Cost Calculation that we've provided is based on
what the average is for that signal design system
And each unit is calculated through a certain nunber
of conponents equal to a certain percent of a unit,
right. Some are a full unit, sonme are less. And
t hat has been verified by our signal departnent to be
what it costs us to test and inspect and to repl ace
I n mai nt enance replacenent terns a systemlike that
over the life of the system

Q And as | understand it, the offer that you
extended to Logan, was it going to be a standard
11,000 al nost $12,000 a year for that?

A. | don't renmenber the dollar figure, but
that's probably correct.

Q But just back to ny first question, you
never offered to have Logan actually pay actual

mai nt enance -- actual mai nt enance costs. It's a
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standardi zed cal cul ation that the railroad uses?

A That's correct. W could do so, and that
woul d put the city on the hook for any tine it's
damaged by vehicles or knocked down --

Q Ri ght .

A. -- with a direct unpl anned repl acenent
cost of anywhere from 18 to $30, 000 per unit.

Q But if that accident didn't happen, it
woul dn't incur that cost, correct?

A Not that specific cost. Wich under the
ternms of our agreenent that we offered, they would
not have the risk of either.

Q Wuld it surprise you that Logan woul d
agree to pay -- or would have agreed to pay actual
mai nt enance costs as they were incurred?

A. | would probably say it's a m xed guess at
best. One, we have previously executed agreenents
that have that. But fromthe negotiations that went
forward, it was not offered by the city in any of the

negoti ations that we had.

Q It wasn't offered by the railroad, was it?
A It was not.
Q And again, M. Rathgeber, | don't want to

put you on the spot. But you're kind of the guy that

has the issues | want to cover. You testified in
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your rebuttal testinony dated April 11th, 2022, you
tal ked about M. CGolden sending a letter to UP to
proceed with construction of the crossing

| nprovenents wi thout requiring Logan Gty to pay

si gnal mai ntenance fees. Do you recall receiving

that letter?

A. | did see a copy of it.

Q And did you take any action based on that
letter?

A. | referred that to counsel.

Q You did say that it's not uncommon for an
agency not a party to the agreenent -- it is unconmnon

for an agency not a party to the agreenent to insert
itself. Did you note that the letter allowed you to

appeal the letter?

A. | do not recall the specifics of the
letter.

Q "Il represent that it does allow you to
appeal. D d the railroad ever appeal that letter?

A Not formally, no.

Q Do you renenber the date on that letter?

A | do not.

Q Now | 'mreferring, M. Rathgeber, to your

surrebuttal testinmony. And this is talking about the

negotiations with the city and why you believe the
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city's counteroffers were not reasonable. Do you

recall that testinony?

A | do.
Q And you've -- do you still take that
position today that they're still unreasonable in

their position?

A. What was proposed would be simlar, if you
put it in kind of non-railroad terns, that if you
went to go make an offer to purchase a $20, 000
vehicle and the paynents are $400 a nonth, that your
of fer was $80 total upfront to cover the entire costs
of the vehicle. So in our realmthat would not be a
reasonabl e offer. W went through several cycles of
what we consi dered reasonable offers with things that
we have offered in nost of the 23 states that we
operate in regularly over the past at least | would
say since 2003 in ny personal experience and well
prior to that, where we would see those as typica
negoti ati ons.

Q And that -- you nmaintain that position
even today; is that correct?

A. We're open to reasonable offers.

Q Ckay. Are you famliar with the
adm nistrative rule in Uah R 930-5-8?

A Sonmewhat .
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Q "Il represent to you that this rule was
adopted on July 31st of 2020. And I'Il represent to

you that it says this, "Responsible for maintenance
IS as described in this section, unless a prior
signed witten agreenent applies. Responsibility
nmeans the obligation to performand pay for

mai nt enance. "

Sub A says "The railroad is responsible
for the maintenance of all railroad passive warning
devi ces and active warning devices wthin the
railroad right-of-way."

Do you have that in front of you?

A | do.

Q Was there any prior signed witten
agreenent that applies to either of the crossings
that are at issue in this case?

A "' mnot 100 percent sure, but we're aware
that there was a cross bucket and stop yield program
t hat was perforned between Union Pacific and UDOT. |
don't know the specific ternms of that agreenent, but

| believe that woul d apply.

Q Do you have a copy of that agreenent?
A. | do not.
Q And do you know whet her your counse

submtted a copy of that agreenent for this
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pr oceedi ng?

A Li kel y not because | just thought of it
while we were here, that we had that project in the
past .

Q But is it your position that that governs
the responsibility for maintenance of active warning
devices at this crossing?

A It depends on the terns of what that
particul ar agreenent stated. And our position is
al so that the master agreenent, if applicable through
t hose federal funds, would state that the state shal
not interfere with the railroad's right to collect

mai nt enance fromthe | ocal jurisdictions.

Q So you disagree with this rule that | just
read you?
A. | do not disagree with it. That's how

It's witten.

Q Vell, why don't you conply with it?

A That woul d be a question for our attorneys
ri ght now because | believe that's subject to
litigation.

Q But that litigation wasn't conmmrenced
during these negotiations, was it?

A. "' mnot sure of the tineline.

Q "Il represent to you that it was not.

Advanced Reporting Solutions
801-746-5080



© 00 N oo 0o b~ W DN PP

N NN N NN R P R R R R R B R R
g DN W N P O © © N O O M W N B O

Hearing
May 03, 2022 Page 89

And certainly it hasn't been resolved, has it?

A It has not been.

Q So right nowthis rule is in place, and
Union Pacific is not conplying wwth the rule; is that
correct?

A. We probably are not conplying with that
particul ar | anguage.

Q Thank you.

How nmuch has Union Pacific sought in

rei mbur senment under the 2010 agreenent? And ']

address this as a whole panel, including M. Tom
A Whi ch 2020 agreenent are you referring to?
Q | m sspoke, if | said 2020. | neant 2010.

The agreenent that required Logan to pay
rei mbursenent to the railroad for actual costs of
mai nt enance.

A "' munaware of this what that nunber woul d
be.

Q How do you di stingui sh between mai nt enance
and repair of the facilities?

A. So in general the way we operate in 23
states is we maintain fromthe end of tie to the end
of tie on the crossing surface itself and the passive
and active warni ng devices due to | abor agreenents,

right? That is not to say that we maintain it at our
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costs in all of those |ocations.

When we do our own work, so if we're going
to go through with a gang or a crew that repl aces
rail and just replaces ties, that would not be
sonet hing that we woul d include in sonething such as
this. It would be if the road authority were to cone
to us and say the driving surface on First Street, or
whatever road it may be, is not to our standard as
the road authority, then we would say: OCkay, we wl|
replace or maintain that at your cost.

| f we have cone through in the past, which
woul d be very typical on sone frequent cycle whether
It's eight years, five years, 10 years, it varies by
region, and replace ties and rail, we nay have
repl aced the surface panel at our cost because we
damaged it while we were replacing rail and tie and
woul d not see that as sonething that the agency woul d

be responsible for.

Q Thank you. And | need to go back. |
didn't -- | nmaybe noved on a little too quickly under
the -- on the question about how nmuch UP char ged

Logan for mai ntenance on the 210 agreenent. Does
anyone el se on the panel have any information about
how nuch that dollar anmount m ght have been?

MR, KI PPEN:  No.
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Q And this again is to the whole panel. Are
you famliar with any other state that has a rule
that is the sane as the one |'ve just read, this Rule
9- 30- 5- 87
A. "' m not aware of one that's worded that
way.
Q And | think you answered this, M.
Rat hgeber. But was Logan a party to the cross-bucket
agreenent, or was that between the railroad and UDOT?
A That woul d have been between Union Pacific
and UDCT.
MR, KELLER: Thank you. | don't have
anything further. Thank you very much.
PRESI DI NG OFFI CER HOGLE: Ckay. Well, |
have a couple of --
M5. BALDWN:. Could I please do sone
redirect?
PRESI DI NG OFFI CER HOGLE: O course. Ms.

Bal dwi n, go ahead.

EXAM NATI ON
BY MS. BALDW N:
Q When counsel was asking you questions
about whether or not there was an offer for Logan to

rei mburse Union Pacific for annual mai nt enance, are
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you famliar with Exhibit 5 of D ckinson's direct
testinony that has the e-mail exchange?

A | believe | have seen those, yes.

Q Here's a copy. And if you could just
read -- this is fromMry Schroll with UP dated
May 1st of 2020. And she lays out three options.
Coul d you read the third option?

And this is on May 1st, the beginning of
t he negoti ati ons.

A. The third option is "City of Logan/ UDOT
revise the draft agreenent to be a three-party
contract wherein the Cty of Logan, or if
subsequent |y deci ded UDOT, will reinburse Union
Pacific for annual maintenance.”

Q So there was an offer to do annua
mai nt enance as a rei nbursenent ?

A Correct.

Q Ckay. The prelimnary engi neering

services agreenent, are you famliar with that?

A | am

Q That was signed in 2016, correct?

A Correct.

Q So that woul d be an existing agreenent,
correct?

A That is correct.
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Q That agreenent is also attached to M.

D ckinson's direct testinony as Exhibit 1. On the
second page of that, could you pl ease read what |
have underl i ned?

A. What's underlined is "It is also
understood that if a project is constructed, if at
all, at no cost to the railroad."

Q So if 9-30-5-8 sub 1 as witten today,
this would be a prior signed witten agreenent and
that termwould apply, correct?

A That's correct.

M5. BALDWN. Ckay. That's all the
redirect | have. Thank you.

PRESI DI NG OFFI CER HOGLE: Ckay. Thank
you.

Can one of you tell nme how frequently the
rail road operates the railroad through the crossings
at issue in terns of tines per --

MR. RATHGEBER: | can look it up if we
need to, if we don't have it.

MR, BAILEY: Yes. | can answer that. W
were at a diagnostic for another crossing on this
sane subdivision recently, and there are two trains
on Monday and two trains on Wednesday typically. But

trains can operate Mnday, Wdnesday, Friday on this
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subdi vision. And that volune is not -- it's not a
schedule; it's based on custoner demand. So it could
I ncrease or decrease at any point along this |ine.

PRESI DI NG OFFI CER HOGLE: Ckay. |
apol ogi ze. | thought | heard you say two
I nconsi stent things. |t does operate Mndays and
Wednesdays tw ce?

MR. BAILEY: Correct. Typically, yes.

PRESI DI NG OFFI CER HOGLE: But what did you
say it can't operate Mnday, Wdnesday, Friday?

MR, BAILEY: It can operate Mnday,
Wednesday, Fri day.

PRESI DI NG OFFI CER HOGLE: Ckay. Any nore
specific than that, how many tines per day?

MR. BAILEY: Nothing nore specific than
t hat .

PRESI DI NG OFFI CER HOGLE: At |east twi ce a
week?

MR. BAILEY: At least twice a week. Again
the volunes can vary day to day. So even though at
the time of the diagnostic it was two trains on
Monday and two trains on Wednesday, this is a
mai nl ine for Union Pacific and we have the right to
operate at any time according to custoner demand.

PRESI DI NG OFFI CER HOGLE: And goi ng
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forward you wouldn't know if there's a change in the
schedul e.

MR. RATHGEBER We typically review our
operations alnost daily and allow to adjust it based
on whatever -- just as M. Bailey stated, whatever
t he custonmer needs are. So there's no telling.

There could be a new devel opnment at any tine or a
rerouting. W' ve had several changes in the past
probably five years where we've rerouted on |ines
that previously did not use as nuch as others. W've
seen sone go fromtwo trains once a week to 20 trains
a day, and we've seen a reverse. It's 100 percent
based on network needs.

PRESI DI NG OFFI CER HOGLE: And that is
Union Pacific's needs, is that true?

MR. RATHGEBER: It woul d be the needs of
all of our custoners --

PRESI DI NG OFFI CER HOGLE: Custoners.

MR, RATHGEBER  -- correct.

PRESI DI NG OFFI CER HOGLE: So you don't
know or you don't anticipate -- | neans |like you said
it could be 20 trains a day; is that right?

MR. RATHGEBER: It could. That woul d
be -- | nmean it would be if there was a growth

opportunity or a need to reroute, that would be
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sonet hi ng we would prefer to get nore trucks off the
r oadways.

PRESI DI NG OFFI CER HOG.E: Ckay. So, okay,
that's good to know.

You, M. Rathgeber, right, you re who was
testifying. You' ve referenced this CFR, specifically
that it stated -- has stated that road crossing
projects are of no benefit to the railroad. And
therefore and in nost cases, the railroad shall bear
no cost for these projects. And then you al so quote
a definition where you quote the term "preservation,"
and you say which is the definition of maintenance in
23 US code 101(a)(4)(b) and say that it's listed as a
cost of construction, and therefore that maintenance
is really not a project cost to be borne by the road
authority. Is that right? D d you say that?

MR. RATHGEBER: No, ma'amit would be not
borne by the railroad.

PRESI DI NG OFFI CER HOG.E: By the railroad,
excuse ne. | wote that wong. But that would be
nore consi stent of course.

So hel p nme understand here. Because |
guess | don't understand how t hat | anguage sort of
fits with the master agreenent that the railroad

entered into in which it assunmed responsibility for
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mai nt enance costs. |s that --

MR, RATHGEBER  Sure.

PRESI DI NG OFFI CER HOGLE: -- a different
type of project?

MR. RATHGEBER: So the master agreenent
specifically covers 130 projects, which is a bucket
of federal funds.

PRESI DI NG OFFI CER HOGLE: Ri ght.

MR, RATHGEBER: In the past the railroad
had vi ewed sone particular benefit in sonme of the 130
projects. And as part of the naster agreenents in
order to get the projects to flow, we created a
mast er agreenent process, and this would have been
back probably in the late '70s for the majority of
them That concept was if you can get those projects
in, you do what you need to do based on the federal
propitiations based on safety only, not based on
capacity or construction needs.

PRESI DI NG OFFI CER HOGLE: Ri ght.

MR. RATHGEBER: That we will help
facilitate those projects in a fairly expedited
manner as qui ckly as a state governnent and the
rai l road can work together.

In that, specific in U ah, we should we

woul d pay the mai ntenance up front as |ong as the
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state is did not interfere with our right to collect
fromthe | ocal road authority.

PRESI DI NG OFFI CER HOGLE: Ri ght.

MR. RATHGEBER: And what you have is if
the state is managi ng the safety program so they
bring in the capital upfront fromthe federal
governnent and they fund the constructi on and
soneti mes they fund mai nt enance dependi ng on the
state directly at that point, and then it becones a
negotiation for the local roads. So that the city
may have received the benefit of the federal funds
being used on their roads, and then it goes to, okay,
| et's go through what is the maintenance
responsi bility at that point.

What we saw in sone states was the state
or the railroad and the | ocal authority would take a
|l ong time to negotiate the mai ntenance costs, and so
we said we'll cover that for now, but don't get in
the way of us being able to collect it rather than
saddl i ng that on UDQCT.

PRESI DI NG OFFI CER HOGLE: Ckay. So you're
saying that the master agreenent, because it's only
bet ween UDOT and the railroad conpany, would not --
and | read this in the naster agreenent -- woul d not

prohibit the railroad fromentering into a separate
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agreenent with the city where then the city would be
responsi ble for the nmai ntenance agreenent; is that is
what you' re sayi ng?

MR. RATHGEBER: Yes, ma'am It could be a
separate agreenent or a three-party agreenment. But
the current master agreenent it would nmake it a
separ at e agreenent.

PRESI DI NG OFFI CER HOGLE: \What about the
suppl enment agreenent that's attached to the master
agreenent? Does that -- is that |anguage in there in
t he suppl enent agreenment? Because | thought that you
have your master agreenent and then going forward
everythi ng under that master agreenment woul d be
consistent with the suppl enent agreenent which |
don't think has that |anguage, but maybe |'m
forgetting sonething.

MR. RATHGEBER. Well, the way we typically
manage tasks or supplenents to a naster is the terns
of the master always apply to every task or
suppl enent that's associated with it.

PRESI DI NG OFFI CER HOGLE: Ckay.

MR RATHGEBER So it may not say it
specifically in that supplenent, but it's because
we're leaving all of that typically negoti ated

| anguage in a masters so we don't have to go through
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proj ect negotiation for every single project that we
get in a state.

PRESI DI NG OFFI CER HOGLE: Ckay. So what
you're saying | think is that the master agreenent
allows you to separately negotiate with the | ocal
authority regardi ng mai nt enance costs.

MR. RATHGEBER: Correct.

PRESI DI NG OFFI CER HOGLE: And how does
that work with the whol e concept of the nmaster
agreenent and the reason why you cane up with that
concept, which was to expedite the projects? | nean
woul dn't having a separate agreenent with the city
where the city is negotiating, nuch |like here. They
don't want to pay for maintenance costs; they don't
think it's their obligation. How does that work with
t he whol e concept of, you know, having an efficient
and expeditious process to get these projects done
under section 1307

MR. RATHGEBER So in theory the master
agreenment would allow the railroad and the -- and
UDOT to go to construction while sonme of those other
t hi ngs are being negotiated. Wen we have it in
| solation without the benefit of federal funds and
there's sone other pieces of that tied in, that we do

t hose separately, right. So if it's a city or county
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they're not falling under those terns, right, because
they're not under the naster agreenent.

PRESI DI NG OFFI CER HOGLE: Ri ght, okay.

Let nme see. So | was intrigued by your
testinony about the cross-bucket yield program Can
you sort of expand on that and tell nme how you
t hought of it today and maybe not before.

MR. RATHGEBER: Yes, nma'am Several years
ago the National Commttee for Uniform Traffic
Control Devices, which is the owner of the Mnual
Uniform Traffic Control Device changed the standards
to require the addition of either a yield sign or a
stop sign at every passive device assenbly in the
nation for public roads only. And at that point the
federal governnment said you may utilize as a state
DOT Section 130 funds to inplenment that program
Because the responsibility for all traffic control
devices lies with the road authority.

In this case they said, railroads, we wl|l
enter into an agreenent to get this done state-w de
as it's their responsibility. W would install it
because it was on our physical post. And so in each
state, maybe two, we did not execute those types of
agreenments. W had agreenents to say this is how

we'll do it between the two of us to provide flagging
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or whet her we would put the new sign on a new post or
construct a new assenbly, whichever it was, and they
utilized federal funds to do that.

PRESI DI NG OFFI CER HOGLE: And you think
there's sonething out there, that type of agreenent
Is out there sonmewhere that could apply to these
projects that we're tal king about here today?

MR. RATHGEBER: | believe so.

PRESI DI NG OFFI CER HOGLE: Ckay. |I'malso
curious about the contenplation in the master
agreenent that federal funding may not cone through.
So -- right? | nean it says -- | guess | was curious
about what happens. |If that takes it out of the
section 130, you're under this agreenent and
mai nt enance costs have al ready been assigned to the
rai |l road, what happens then?

MR. RATHGEBER As far as if we had, say,
a 130 programand we built it and --

PRESI DI NG OFFI CER HOGLE: And you' ve
al ready signed, you know, and becone obligated that
you are, the railroad, is responsible for maintenance
costs. And then there is a provision here sonewhere.
| can't renmenber; 1'll look for it and tell you. But
it says if federal funding doesn't cone through or

sonething like that. 1'mcurious what happens and if
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that's ever happened and how you deal wth it. |
know that this -- you know, we're tal king about the
master agreenent. And | believe there's consensus
that the projects at issue are not section 130
projects, but I'mcurious about that. Because that
woul d take them out of section 130.

MR. RATHGEBER: Onh, so if the project was
never funded?

PRESI DI NG OFFI CER HOGLE: Yes. But you've
entered into an agreenent that was signed.

MR. RATHGEBER: R ght. So if they were to
cone back and say "W've |ost our funding," the
project would termnate. So UDOT woul d cancel the
project if they were not able to get the federal
f undi ng.

PRESI DI NG OFFI CER HOGLE: | see. So there
woul d never be a situation where the project is built
and then the funding -- it's not apparent to anybody
until after it's built.

MR. RATHGEBER: | can't think of one.

PRESI DI NG OFFI CER HOGLE: For the panel ?
Questions for the panel ?

MR KIPPEN. So it's ny understanding
t hese are UDOT projects, right. So it's ny

understandi ng that UDOT will not execute that
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agreenent, their conptroller the UDOT conptroller,

w Il not rel ease those funds unl ess they have
sufficient funds to do that project. It can be
signed by railroad the UDOT engi neering. But until
the UDOT conptroller signs it we don't go to
construction. They have to verify that the funds are
in place. Does that answer your question?

PRESI DI NG OFFI CER HOGLE: It does. But
then that brings to sort of -- what you said is that
you sign an agreenent w thout having first secured
funding. And the verification cones later; is that
true?

MR BAILEY: Yeah, | can speak to that.
So when | was working on the UDOT side, | was
famliar with the process of the contract going to
the conptroller. W would not issue notice to
proceed to the railroad until after it had been
signed by the railroad and recei ved approval from
FHWA, who is the custodian of the section 130 funds.

PRESI DI NG OFFI CER HOGLE: Ckay.

MR, BAILEY: So that would not be the case
that you woul d have a project -- a signed agreenent
for project that doesn't have funding.

PRESI DI NG OFFI CER HOGLE: Al right.
Ckay. | think that's all | have.
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Ms. Cepernich, do you have anything el se?

M5. CEPERNICH  No, thank you.

PRESI DI NG OFFI CER HOG.E: Ms. Bal dw n?

M5. BALDW N Just that we woul d ask once
we have access to the transcript, if we could
schedul e | egal briefing.

PRESI DI NG OFFI CER HOGLE: Shall we do that
now?

MS. BALDW N:  Sure.

PRESI DI NG OFFI CER HOGLE: Ckay. Did the
parties get together to sort of contenplate what the
schedule they'd like to -- would it be all filing the

briefs at the sane tinme or sonething in response? |

nean, | suppose given the city's, you know, eagerness
to get this done -- well, just so I'mclear, are you
still up against potential permtting going away or

funding or anything that you testified to in the
pre-filed testinony?

M5. CEPERNI CH. That's ny under st andi ng.
But M. D ckinson would have nore current information
on that, if we'd like to ask. | know sone permts
have al ready expired.

MR. DI CKINSON:  May | ?

PRESI DI NG OFFI CER HOGLE: Yes. You can

sit there.
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MR DICKINSON: So we do have grant noney
that's kind of in linbo on the 1800 North project.

We al so have sone permts to enter into private
property to do our roadway work. Those are -- sone
have expired, and sone are on the brink of expiring
now So |l'dreally like to expedite this and get
this going so we don't have to | ose our funding and
we don't have to renew permts.

PRESI DI NG OFFI CER HOGLE: Ckay. So given
that, Ms. Cepernich and Ms. Bal dw n, have you
di scussed --

M5. BALDWN. W di scussed doi ng | egal
briefing. W tal ked about that before the
pr oceedi ng.

PRESI DI NG OFFI CER HOGLE: Ri ght.

M5. BALDWN  But we did not tal k about a
schedule. [|'msorry.

PRESI DI NG OFFI CER HOGLE: Ckay.

M5. BALDWN. But | don't know how long it
takes to get the transcript.

PRESI DI NG OFFI CER HOGLE: Well, let's just
assunme that it's whatever date, let's count fromthat
date forward. And right nowif you want to break,
get together, and then conme back and we can talk

about additional briefing.
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M5. BALDW N.  Thank you.

PRESI DI NG OFFI CER HOGLE: Let's break for
15 m nutes.

(Break taken from 11:40 to 11:43 p.m)

PRESI DI NG OFFI CER HOGLE: Before we do
that, | did -- | neglected to ask M. Rathgeber one
| ast question. So would you m nd renenbering you're
sworn in and you're under oath.

Goi ng back to the issue of nmintenance
costs. Currently under current practice there's no
agreenent that applies. How are those paid right
now? How does Union Pacific maintain the two grade
crossings in question?

MR. RATHGEBER I n Logan?

PRESI DI NG OFFI CER HOGLE: I n Logan.

MR. RATHGEBER: So fromwhat |'ve seen so
far, we've gone through with regular tie and rai
repl acenment prograns. That likely is what has
replaced the surface material fromthe end of tie to
end of tie w thout being sonething we would have gone
to the city for because we went through and repl aced
it because of our word.

The passive mai ntenance signs are
basically no maintenance to us, unless they're

knocked down. They don't require conplex circuitry
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or batteries lightening arresters that you woul d get
with active warning devices.

PRESI DI NG OFFI CER HOGLE: Ckay. So right
now, Union Pacific is responsible or has assuned
responsibility or the obligation for maintenance
costs in those two grade crossings; is that true?

MR. RATHGEBER: For their |layout as they
were historically, yes.

PRESI DI NG OFFI CER HOGLE: And how | ong has
t hat practice been in place?

MR. RATHGEBER: | woul d assune since the
begi nning, but |I'mnot sure.

PRESI DI NG OFFI CER HOG.E: And when is the
begi nni ng, do you know?

MR, RATHGEBER: That's a great question.
That's one of the things we were tal king about
earlier is we're not sure who crossed who in that.

PRESI DI NG OFFI CER HOGLE: At | east can you
give ne how many years?

MR. RATHGEBER: Longer than |'ve been
alive. | don't know if that hel ps anyt hi ng.

MR DICKINSON:. | mght be able to help
with that, Ma' am

PRESI DI NG OFFI CER HOGLE: Ckay. Can you?

MR, DI CKINSON: | have found sone city
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records that sold right-of-way to the Union Pacific
rail road dating back to about the 1890s. It was
t hrough Logan city at that point in tinme, which was
about -- that didn't go all the way up to 1400 North.
| think we stopped around 10TH north at that tine.
So I"massumng it was right around that tinme when
they negotiated that right-of-way fromthe county
beyond the city borders at the tine.

PRESI DI NG OFFI CER HOGLE: That's how | ong
t hat grade crossing has existed, is that what you're
sayi ng?

MR, DI CKINSON: That's when the
ri ght-of-way was established to the rail road.

PRESI DI NG OFFI CER HOGLE: Ckay. Ckay.
Al right. | appreciate your continued testinony.
Thank you.

Ckay. Let's talk briefing. ay. So who
IS going to be the spokesperson?

M5. CEPERNICH: |'m happy to. W
di scussed doi ng sinultaneous briefing wth an opening
brief and a response brief. Wth the opening brief
being due -- so we were | ooking at actual dates based
on the idea that the record woul d be ready about
May 24t h.

PRESI DI NG OFFI CER HOGLE: Ckay.
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M5. CEPERNICH  AND so we had said Friday
June 7th for the opening brief.

MS. BALDWN. | had June 10t h.

M5. CEPERNICH. Did | nmake a m st ake?
June 10th. And then June 17th for the response
brief. And | guess if for sone reason the record is
quite a bit delayed, we'd have to just push those
dates accordingly. So you know we're goi ng based on
the 24th. So we could just count forward if it cane
| ater. Does that work?

M5. BALDW N Yes. That works.

PRESI DI NG OFFI CER HOGLE: Ckay. Wwell,
t hank you everybody for your tine today. |
appreciate all the testinony. Thank you for
answering nmy questions. |'ma novice in railroad
cases, so forgive ne if | asked questions that are
obvi ous to you anyway |' m sure.

So if we don't have anything else, | think
we' re adjourned. Thank you.

M5. CEPERNI CH: Thank you.

M5. BALDW N. Thank you.

(Concl uded at 11:54 a.m)
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REPORTER S CERTI FI CATE

STATE OF UTAH )
) Ss.
COUNTY OF SALT LAKE )

|, Tantra J. Berry, Registered Professional
Reporter in and for the State of Utah, do hereby
certify:

That said heari ng was taken down by ne in
stenotype on May 3, 2022, at the place therein naned,
and was thereafter transcribed and that a true and
correct transcription of said hearing is set forth in
t he precedi ng pages;

| certify that | am not kin or otherw se
associated wth any of the parties to said cause of
action and that | amnot interested in the outcone

t her eof .

W TNESS MY HAND AND OFFI Cl AL SEAL this

19t h day of May, 2022.
‘hY£ZEbﬁ@Q4ﬁE%aﬁ;%;é§]$éy%dﬁiLﬁ

Tanra J. Berry, RPR, CSR
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