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BILL THOMAS PEtERS - 2574
DAVId W. SCOFIELd - 4140
PETERS SCOFIELD PRICE

A Professional Corporation
340 Broadway Centre
111 East Broadway
Salt Lake City, Utah 84111
Telephone: (801) 322-2002
Facsimile:   (801) 322-2003

Attorneys for Complainants

BEFORE THE PUbLIC SERVICE COMMISSION OF UTAH

In the Matter of the Complaint of
BEAVER COuNtY, et al.,

 
Complainants,

 
-vs-

QWEST CORpORAtION fka U S WESt

COMMuNICAtIONS, INC. fka MOuNtAIN
StAtES

TELEpHONE & TELEGRApH
SERVICES, INC.,
 
Respondent.

AFFIDAVIT OF DAVID W. SCOFIELD

Docket No. 01-049-75

 

StAtE OF UtAH                      )
                                           : ss.
County of Salt Lake           )

          David W. Scofield, being first duly sworn and upon his oath, deposes and says:

          1.       I am the litigation attorney for Complainants in the above-captioned
matter.

          2.       Attached to this affidavit as Exhibit “A” is a true and correct, but unsigned,
copy of the

First Amended Class Action Complaint for Declaratory Relief, Construction
Trust and for Attorney’s

Fees filed in the Third Judicial District Court for Salt Lake
County, Utah on or about January 7, 1999.

          3.       Attached to this affidavit as Exhibit “B” is a true and correct copy of the
docket in Case



Affidavit of David W Scofield.htm[6/14/2018 12:16:48 PM]

Number 980913349, Third Judicial District Court for Salt Lake County,
Utah, obtained from the Court’s

online information retrieval system (X-Change) on
September 30, 2004 at approximately 3:20 p.m.

          4.       Attached to this affidavit as Exhibit “C” is a true and correct, but unsigned,
copy of the

Brief of Appellants filed in the Utah Supreme Court on or about June 9,
2000.

          5.       Attached to this affidavit as Exhibit “D” is a true and correct, but unsigned,
copy of the

Reply Brief of Appellants filed in the Utah Supreme Court on or about
August 11, 2000.

 

                                                                ____________________________________
                                                                David W. Scofield

         SUbSCRIbED AND SwORN TO before me this 30th day of September, 2004.

                                                                ____________________________________
                                                                Notary Public
                                                                Residing at Salt Lake County, Utah

                                                   CERTIFICATE OF SERVICE

          The undersigned hereby certifies that true and correct copies of the foregoing
AFFIDAVIT OF DAVID
W. SCOFIELD was served via e-mail transmission, this 30th day of
September, 2000, to the following:

Gregory B. Monson
StOEL RIVES LLP
201 South Main, Suite 1100
Salt Lake City Utah 84111

Michael L. Ginsberg
Reed T. Warnick
Assistant Attorneys General
500 Heber M. Wells Building
160 East 300 South
Salt Lake City Utah 84111
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                                                                ___________________________________
                                                                David W. Scofield

Exhibit “A”

BILL THOMAS PETERS - 2574
DAVID W. SCOFIELD - 4140
PARSONS, DAVIES, KINGHORN & PETERS
185 South State Street, Suite 700
Salt Lake City, Utah 84111
Telephone: (801) 363-4300
Attorneys for the Petitioning Counties and All Other Persons and/or Entities similarly situated

 
IN THE THIRD JUDICIAL DISTRICT COURT

IN AND FOR SALT LAKE COUNTY, STATE OF UTAH

BEAVER, BOX ELDER, CACHE,
CARBON, DAVIS, DUCHESNE, EMERY,
GARFIELD, GRAND, IRON, JUAB,
KANE, MILLARD, MORGAN, PIUTE,
RICH, SALT LAKE, SAN PETE, SEVIER,

PROPOSED
CLASS ACTION

FIRST AMENDED CLASS ACTION
COMPLAINT



Affidavit of David W Scofield.htm[6/14/2018 12:16:48 PM]

SUMMIT, TOOELE, UINTAH, UTAH,
WASATCH, WASHINGTON, WAYNE
AND WEBER COUNTIES AND ALL
OTHER PERSONS OR ENTITIES
SIMILARLY SITUATED.,

 
Plaintiffs,

                            -vs-

US WEST COMMUNICATIONS, INC.,
 
Defendant.

FOR DECLARATORY RELIEF;
CONSTRUCTIVE TRUST AND FOR

ATTORNEY’S FEES.

Civil No. 980913349

Judge David S. Young

JURY TRIAL DEMANDED

            Beaver, Box Elder, Cache, Carbon, Davis, Duchesne, Emery, Garfield, Grand, Iron, Juab,
Kane, Millard,

Morgan, Piute, Rich, Salt Lake, San Pete, Sevier, Summit, Tooele, Uintah, Utah,
Wasatch, Washington, Wayne

and Weber Counties ("Petitioning Counties" or "Counties") in
behalf of themselves and all other persons and

entities similarly situated allege as follows:

 

JURISDICTION

 

            1. This court has jurisdiction under Utah Code Ann. § 78-3-4(1):

The district court has original jurisdiction in all matters civil and
criminal, not excepted in the Utah Constitution and not prohibited
by

law.

and Utah Code Ann. § 78-33-1:

The district courts within their respective jurisdictions shall have
power to declare rights, status, and other legal relations, whether or
not further relief is or could be claimed. No action or proceeding
shall be open to objection on the ground that a declaratory
judgment or decree is prayed for. The declaration may be either
affirmative or negative in form and effect; and such declaration
shall have the force

and effect of a final judgment or decree.

VENUE



Affidavit of David W Scofield.htm[6/14/2018 12:16:48 PM]

 

            2. Venue is appropriate in this court under Utah Code Ann. § 78-13-7:

In all other cases the action must be tried in the County in which
the cause of action arises, or in the County in which any defendant
resides at the commencement of the action; provided, that if any
such defendant is a corporation, any County in which such
corporation has its principal office or place of business shall be
deemed the County in which such corporation resides within the
meaning of this section. If none of the defendants resides in this
state, such action may be commenced and tried in any County
which the plaintiff may designate in his complaint; and if the
defendant is about to depart from the state, such action may be
tried
in any County where any of the parties resides or service is
had,
subject, however, to the power of the court

to change the place of trial as provided by law.

PARTIES

 

            3. Plaintiff Counties are political subdivisions of the state of Utah and as such, are
authorized by law to

sue.

            4. Said Counties are authorized by law to assess, collect and distribute ad valorem
property taxes upon

all tangible taxable property located within their respective Counties.

            5. Plaintiff Counties and the other members of the proposed Class were and are users
of Mountain States

Telephone and Telegraph’s and US West Communications, Inc.’s
telecommunications services.

            6. Defendant US West Communications, Inc. is a Colorado corporation duly
authorized to do business in

the state of Utah and is regulated by the Utah Public Service
Commission and is authorized to provide

telecommunication services to Utah residences as well
as governmental and other entities located within the

state of Utah.

 

CLASS ACTION ALLEGATIONS

 

            7. Plaintiffs bring this Action on their own behalf and as a Class Action pursuant to
Rule 23 of the Utah
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Rules of Civil Procedure, on behalf of a Class (the "Class") of all persons
with billing addresses within the state

of Utah or who otherwise paid rates governed by the Utah
Public Service Commission who utilized

telecommunication services from Mountain States
Telephone and Telegraph and its successor, US West

Communications, Inc. (“US West”) from
January 1, 1988, through and including December 31, 1996, inclusive

(the "Class Period").

            8.         The members of the Class for whose benefit this action is brought are dispersed
substantially

throughout the state of Utah, and are so numerous that joinder of all Class members
is impracticable. While the

exact number of Class members can only be determined through
appropriate discovery, Plaintiffs believe that

there are tens of thousands of Class members. The
Class members used telecommunication services from

Mountain States or US West
Communications and paid a rate approved by the Public Service Commission of

Utah, which
rates contained, among other things, a charge to reimburse Mountain States and US West for

property taxes levied against said companies for tangible, taxable property located within the
state of Utah

during the Class Period.

            9.         Mountain States Telephone and Telegraph and US West are to receive a tax
refund from the

Counties of the state of Utah for property taxes previously paid during the Class
Period which were recouped by

Mountain States and US West in their rates charged to and paid
by Class Members. The tax refund, therefore,

constitutes a double payment by the Class
Members and unjustly enriches the Defendants. The Class Members

are entitled to judgement
against the Defendants for the amount they are proven to have been unjustly enriched.

            10. Plaintiffs are representative parties who will fairly and adequately protect the
interests of the other

members of the Class, and have retained counsel competent and
experienced in Class Action litigation. Plaintiffs

have no interest antagonistic to, or in conflict
with, the Class they seek to represent.

            11. A Class action is superior to other available methods for the fair and efficient
adjudication of the

claims asserted herein. Furthermore, because the benefit conferred by each
individual Class member upon

Mountain States and US West may be relatively small, the
expense and burden of individual litigation make it

virtually impossible for the Class members to
individually seek redress for the claims alleged herein, and the

likelihood of individual Class
members prosecuting separate claims is remote.
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            12. This action will allow for the orderly and expeditious administration of the Class
claims, produce

economies of time, effort and expense, and insure uniformity of decisions. Plaintiffs anticipate no unusual

difficulties in the management of this action as a Class Action.

            13. There are questions of law, equity and fact common to all Class members which
predominate over

any questions affecting any individual members of the Class. Among the
questions of law, equity and fact which

are common to the Class are:

                        a.         Whether Mountain States Telephone and Telegraph Company and its
successor, US West,

have been fully reimbursed through their rates for property taxes initially
assessed and paid for each of the years

1988 through 1996;

                        b.         Whether Mountain States and US West have recovered through their rates
the property

taxes assessed and paid for each of the years 1988 through 1996;

                        c.         Whether, and to what extent, the $16,900,000.00 refund to be paid by the
Counties

constitutes a duplicative recovery by Mountain States and US West respectively for
each of the years in

question;

                        d.         Whether Mountain States and US West, its successor, will be unjustly
enriched at the

expense of the members of the Class by virtue of receiving said $16,900,000.00
refund or any portion thereof;

                        e.         Whether the court should in equity, impress a constructive trust upon the
$16,900,000.00

or such portion thereof as constitutes a duplicative recovery for property taxes
assessed by the Utah State Tax

Commission; and

                        f.         Whether or not to the extent the Class has contributed to said duplicative
recovery, what is

the proper amount to be reimbursed by the Mountain States and US West, to
each member of the Class.

            14. US West provides telecommunications services in the state of Utah and, as a
telecommunications

provider in the state of Utah, US West functions as a public utility and is,
therefore, regulated by the Public

Service Commission of Utah. Additionally, Mountain States
Telephone and Telegraph, the predecessor to US

West, was at all times pertinent to this action,
regulated by the Public Service Commission of Utah on the Cost
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of Service and Rate of Return
form of regulation.

            15. The amounts allowed by the Public Service Commission of Utah to be recovered
by Mountain States

Telephone and Telegraph and US West included an amount sufficient to
reflect a return on and a return of

Mountain States and US West’s investment in and to its
regulated system.

            16. Petitioners are informed and believe that in determining the amount to be charged
by Mountain

States Telephone and Telegraph Co. and US West, its successor, to those persons
and entities using said

companies’ telecommunication services reflected a component in the rate
structure for the recovery of ad

valorem property taxes assessed upon the fair market value of
Mountain States and US West’s taxable property

located within the state of Utah which taxable
value was then apportioned to each of the petitioning Counties

and incorporated into their
assessment rolls for purposes of ad valorem taxation within each of said respective

Counties.

            17. In each of the years 1988 through 1996, Mountain States Telephone and
Telegraph and its successor

US West appealed the initial valuation seeking a reduction of their taxable property located within the state of

Utah to the Utah State Tax Commission.

            18. As a result of the appeals filed by Mountain States and US West for the tax years
1988 through 1996,

their taxable value for the years in question was subject to modification and
was in fact reduced.

            19. As a result of said appeals and reductions, the Counties as participants in said
appeals proceedings

and the property tax division of the Utah State Tax Commission agreed to
compromise the taxable value thereby

fixing the amount of tax refund Mountain States and US
West would receive as a result of said appeals. A copy

of the settlement agreement is attached
hereto as Exhibit "A" and by this reference, incorporated herein.

            20. The total amount of agreed refund by the Counties for the respective years in
question was Sixteen

Million Nine Hundred Thousand ($16,900,000.00) Dollars.

FIRST CAUSE OF ACTION
(UNJUST ENRICHMENT/CONSTRUCTIVE TRUST)
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            21. Because US West and its predecessor Mountain States Telephone and Telegraph
have negotiated a

refund of taxes from each of the Counties in which US West’s allocated Utah
properties are located, US West

will receive a duplicative recovery for property taxes because US
West and Mountain States’ approved rates

included a component for recovery of payment of
property taxes which the Plaintiffs are informed and believe

were based upon the initial value
assessed by the respective Counties upon the taxable property of US West and

its predecessor
Mountain States Telephone and Telegraph prior to appeal.

            22. To the extent that US West will receive duplicative recovery for property taxes as a result of the

Sixteen Million Nine Hundred Thousand ($16,900,000.00) Dollar refund, US West will be unjustly enriched at

the expense of the rate payers including the Plaintiff Counties unless US West is required to repay the 16.9

million dollars back to its rate payers who were US West and Mountain States Telephone and Telegraph

customers during the years 1988 through 1996.

            23. In order to ensure that the refund of taxes is used for the benefit of the rate payers
including the

Plaintiff Counties, the court should impress a constructive trust upon said funds and
direct that said funds be

held and used for the benefit of the rate payers of US West, including the
Plaintiff County rate payers.

            24.       Contemporaneously with the filing of this complaint, Plaintiff Counties have filed
a request for

agency action and declaratory relief before the Public Service Commission of the
state of Utah.

            25.       The Public Service Commission has been currently prohibited from engaging in
rate making by

the Utah State Legislature pursuant to Utah Code Ann. § 54-8b-2.4(4) and (5).

            26.       Plaintiff Counties and the members of the Class are, therefore, without a plain,
speedy or

adequate remedy at law, and thereby, require the equitable power of the court.

            WHEREFORE, Plaintiffs, on behalf of themselves and other members of the Class, pray
for judgement

against the defendants as follows:

                        a.         Declaring this action to be properly maintainable as a Class Action
pursuant to Rule 23 of

the Utah Rules of Civil Procedure and declaring Plaintiffs to be proper
Class representatives;
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                        b.         Declaring and determining that the defendants, if paid the sums paid to the
clerk of the

court herein, would receive a duplicative recovery by virtue of said payment and
would therefore be unjustly

enriched at the expense of the members of the Class;

                        c.         Impressing a constructive trust upon the funds paid into court by the
respective Counties

said trust to be for the use and benefit of the members of the Class;

                        d.         For an order directing that any County whose refund check has not been
deposited

contemporaneously herewith with the court, to pay any such refunds directly to the
clerk of the court.

                        e.         Awarding equitable and/or injunctive relief, including the imposition of a
constructive

trust upon the funds agreed to be paid by the respective Counties to the defendants,
pursuant to Rules 64 and 65

of the Utah Rules of Civil Procedure, and any appropriate other
remedies;

                        f.         Awarding Plaintiffs the costs, expenses and disbursements incurred in this
action,

including reasonable attorneys and expert fees; and

                        g.         Awarding Plaintiffs and other members of the Class such other and further
relief as the

Court may deem just and proper in light of all the circumstances of this case.

JURY DEMAND

            Plaintiffs demand a trial by jury of all issues so triable.

            DATED this day of January, 1999.

                                                                        PARSONS, DAVIES, KINGHORN & PETERS

                                                                                                                                                    
                                                                        BILL THOMAS PETERS
 

                                                                                                                                                    
                                                                        DAVID W. SCOFIELD
                                                                        Attorneys for Plaintiff
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Exhibit “B”

 
 
                        3RD DISTRICT COURT - SALT LAKE
                       SALT LAKE COUNTY, STATE OF UTAH
 
                          BEAVER COUNTY vs. US WEST
 
 
CASE NUMBER 980913349 Miscellaneous
______________________________________________________________________________
 
CURRENT ASSIGNED JUDGE
         DAVID S YOUNG
 
PARTIES
 
         Plaintiff - BEAVER COUNTY
         Represented by: BILL THOMAS PETERS
         Represented by: DAVID W SCOFIELD
 
         Plaintiff - BOX ELDER COUNTY
 
         Plaintiff - CACHE COUNTY
 
         Plaintiff - CARBON COUNTY
 
         Plaintiff - DAVIS COUNTY
 
         Plaintiff - DUCHESENE COUNTY
 
         Plaintiff - EMERY COUNTY
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         Plaintiff - GARIELD COUNTY
 
         Plaintiff - GRAND COUNTY
 
         Plaintiff - IRON COUNTY
 
         Plaintiff - JUAB COUNTY
 
         Plaintiff - KANE COUNTY
 
         Plaintiff - MILLARD COUNTY
 
         Plaintiff - MORGAN COUNTY
 
         Plaintiff - PIUTE COUNTY
 
         Plaintiff - RICH COUNTY
 
         Plaintiff - SALT LAKE COUNTY
 
         Plaintiff - SAN PETE COUNTY
 
 
 
 
 
 
Printed: 09/30/04 15:19:14 Page 1
 
CASE NUMBER 980913349 Miscellaneous
________________________________________________________________________________
 
         Plaintiff - SEVIER COUNTY
 
         Plaintiff - SUMMIT COUNTY
 
         Plaintiff - TOOELE COUNTY
 
         Plaintiff - UINTAH COUNTY
 
         Plaintiff - UTAH COUNTY
 
         Plaintiff - WASATCH COUNTY
 
         Plaintiff - WASHINGTON COUNTY
 
         Plaintiff - WAYNE COUNTY
 
         Plaintiff - WEBER COUNTY
 
         Defendant - US WEST
         Represented by: MARK K BUCHI
         Represented by: GEORGE M HALEY
         Represented by: ROBERT L STOLEBARGER
 
ACCOUNT SUMMARY
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         TOTAL REVENUE Amount Due: 400.50
                       Amount Paid: 400.50
                            Credit: 0.00
                           Balance: 0.00
 
 
         REVENUE DETAIL - TYPE: VIDEO TAPE COPY
                        Amount Due: 15.00
                       Amount Paid: 15.00
                     Amount Credit: 0.00
                           Balance: 0.00
 
         REVENUE DETAIL - TYPE: COPY FEE
                        Amount Due: 1.00
                       Amount Paid: 1.00
                     Amount Credit: 0.00
                           Balance: 0.00
 
         REVENUE DETAIL - TYPE: APPEAL
                        Amount Due: 190.00
                       Amount Paid: 190.00
                     Amount Credit: 0.00
                           Balance: 0.00
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CASE NUMBER 980913349 Miscellaneous
________________________________________________________________________________
 
         REVENUE DETAIL - TYPE: COPY FEE
                        Amount Due: 1.00
                       Amount Paid: 1.00
                     Amount Credit: 0.00
                           Balance: 0.00
 
         REVENUE DETAIL - TYPE: APPEAL
                        Amount Due: 190.00
                       Amount Paid: 190.00
                     Amount Credit: 0.00
                           Balance: 0.00
 
         REVENUE DETAIL - TYPE: CERTIFIED COPIES
                        Amount Due: 1.50
                       Amount Paid: 1.50
                     Amount Credit: 0.00
                           Balance: 0.00
 
         REVENUE DETAIL - TYPE: CERTIFICATION
                        Amount Due: 2.00
                       Amount Paid: 2.00
                     Amount Credit: 0.00
                           Balance: 0.00
 
CASE NOTE
                                                                        
 
PROCEEDINGS
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12-31-98 Judge YOUNG assigned.
12-31-98 Filed: Complaint
01-07-99 Filed: First Amended Class Action Complaint for Declaratory
         Relief; Constructive Trust and For Attorneys Fees
01-07-99 Note: ********ACCOUNTING DEPARTMENT HAS FILE AS WELL AS ALL
         CHECKS ON THIS CASE IN THE VAULT*************
01-12-99 Filed order: Order regarding release of funds and substitution
         of surety bond
                   Judge dyoung
                   Signed January 12, 1999
01-12-99 Filed: stipulation & joint motion regarding release of funds &
         substituiton of surety bond
01-13-99 Filed: Certificate of Service
01-19-99 Filed: Certificate of Service
01-20-99 Filed: Notice of Appearance of Counsel
01-26-99 Filed: Acceptance of Service Re: First Amended Complaint
02-09-99 Filed: Memorandum in Support of Defendant's Motion to Dismiss
         Plaintiffs' First Amended Complaint for lack of Subject Matter
         Jurisdiction
02-09-99 Filed: Defendant's Motion to Dismiss Plaintiffs' First Amdended
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CASE NUMBER 980913349 Miscellaneous
________________________________________________________________________________
 
         Complaint for Lack of Subject Matter Jurisdiction.
03-03-99 Filed: Memorandum in Opposition to Defendnant's Motion to
         Dismiss
03-19-99 Filed: Reply Memorandum in Support of Defendant's Motion to
         Dismiss Plaintiffs' First Amended Complaint for lack of Subject
         Matter Jurisidiction
03-19-99 Filed: Notice to Submit for Decision
03-23-99 Minute Entry - Minutes for MINUTE ENTRY
         Judge: DAVID S. YOUNG
        Clerk: uman
                                                                           
        __________________________________________________________________
 
        HEARING
                                         
         The above entitled matter is set for oral arguments to hear
        Defendant's Motion to Dismiss Plaintiff's First Amended Complaint
        for Lack of Subject Matter Jurisdiction on May 14, 1999 at 8:30 am.
         Counsel are requested to arrange their schedules to attend and
        argue the motion.
         C.C. to Counsel.
03-24-99 ORAL ARGUMENT scheduled on May 17, 1999 at 08:30 AM in Third
         Floor - S35 with Judge YOUNG.
05-17-99 Minute Entry - Minutes for ORAL ARGUMENT
         Judge: DAVID S. YOUNG
        Clerk: taunah
        PRESENT
                                         
        Plaintiff's Attorney(s): BILL THOMAS PETERS
                                 DAVID W. SCOFIELD
        Defendant's Attorney(s): GEORGE M. HALEY
                                 ROBERT L STOLEBARGER
                                 MIKE THOMPSON
                                 GREGORY MONSON
        Video
        Tape Number: 051799 Tape Count: 9:35-10:40
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        __________________________________________________________________
 
        HEARING
                                         
         This matter comes now before the Court for argument on defendant's
        motion to dismiss plaintiff's first amended complaint for lack of
        subject matter jurisdiction. Mr. Haley argues said motion.
           TIME: 10:01 Mr. Peters argues response in opposition. 10:31)
        Mr. Haley rebuttal argument.
           TIME: 10:37 The Court rules re 12(b)(1) the defendant's motion
        to dismiss for lack of subject matter jurisdiction is granted. Mr.
        Haley to prepare order consistent with findings and ruling of the
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CASE NUMBER 980913349 Miscellaneous
________________________________________________________________________________
 
        Court.
05-24-99 Fee Account created Total Due: 15.00
05-24-99 VIDEO TAPE COPY Payment Received: 15.00
              Note: VIDEO TAPE COPY
05-28-99 Filed: Transcript from 5/17/99 hearing
06-04-99 Filed: Plaintiffs' Objections to Proposed Form of Order
         Dismissing, with Prejudice, Plaintiffs' First Amended Complaint
         for Lack of Subject Matter Jurisdiction
06-08-99 Filed: US West Communications, Inc's Response to Plaintiffs'
         Objections to Proposed form of Order Dismissing, With
         Prejudcie, Plaintiffs' First Amended Complaint for Lack of
         Subject Matter Jurisdiction
07-08-99 Filed: Plaintiffs' Reply in Further Support of Their Objection
         to Proposed form of Order
07-09-99 Filed: US West Communications, Inc's Response to Plaintiffs'
         Reply in Further Suppoert of Their Objection to Proposed form
         of Order
07-21-99 Filed: Notice to Submit for Decision
08-06-99 Filed order: Oreder Dismissing with Prejudice Plaintiff's First
         Amended Complaint for Lack of Subject Matter Jurisdiction
         (objections denied)
                   Judge dyoung
                   Signed August 06, 1999
08-12-99 Fee Account created Total Due: 1.00
08-12-99 COPY FEE Payment Received: 1.00
08-12-99 Note: Order signed on 8/6/99 releases surety bond. Surety bond
         was released to Matt Evans attorney for defts.
08-23-99 Filed: Motion to Have Costs Taxed by Court
08-23-99 Filed: Memorandum in Support of Motion to have costs Taxed by
         Court
08-27-99 Filed: Reply Memorandum in Support of Defendant's Memorandum of
         Costs and in Opposition to Plaintiffs' Motion to Tax Costs
09-02-99 Filed: Notice of Appeal
09-02-99 Filed: Notice of Appeal
09-02-99 Fee Account created Total Due: 190.00
09-02-99 APPEAL Payment Received: 190.00
              Note: Code Description: APPEAL
09-03-99 Filed: Amended Notice of Appeal
09-07-99 Note: Forwarded: cert. copy of Notice of Appeal to Supreme
         Court
09-08-99 Note: Forwarded: Cert. Copy of Amended Notice of Appeal to
         Supreme Court
09-14-99 Filed: Letter from Supreme Court-Notice of Appeal sealed
         S.C.#990771
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09-17-99 Filed: Certificate that Transcript is not Required
09-17-99 Filed: Notice to Submit for Decision
09-23-99 Fee Account created Total Due: 1.00
09-23-99 COPY FEE Payment Received: 1.00
09-27-99 Filed: Designation of Hearing Transcript for Record on Appeal
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CASE NUMBER 980913349 Miscellaneous
________________________________________________________________________________
 
10-15-99 Filed: Request for Transcript
11-09-99 Filed: Reporter's Notice of Filing Transcript
11-09-99 Filed: Reporter's Transcript of Proceedings, Defendant's Motion
         To Dismiss Plaintiff's First Amended Complaint For Lack Of
         Subject Matter Jurisdiction, Videotape Proceedings, May 17,
         1999
11-30-99 Filed: Letter from Supreme Court - Order (SC # 990268/990771
         SC): Motion to withdraw the motion to suspend rules and stay
         proceedings is granted. It is ordered that 990268-SC and
         990771-SC are consolidated under 990771-SC.
12-23-99 Filed: Letter from Supreme Court - Order - 990771-SC - Motion
         for Reconsideration of Order Granting Coutnies' Motion to
         Consolidate 990771-sc with 990268-sc is denied
01-04-00 Minute Entry - Minutes for MINUTE ENTRY
         Judge: DAVID S. YOUNG
        Clerk: uman
                                                                           
        __________________________________________________________________
 
        HEARING
                                         
         The Court has reviewed US West's Memorandum of Costs, Plaintiff's
        Objections and Motion to tax Costs and the accompanying pleadings.
         The Court grants Plaintiff's Objection to the surety bond. The
        Counties would not have borne the interest cost had the money been
        placed in an interest bearing account.
         The Court grants, based on Form 23 Item 2(g), the costs incurred
        by Defendants for preparation of the exhibits.
         Defendants are asked to prepare a judgment consistent with the
        Court's findings.
         C.C. to Counsel.
01-14-00 Note: INDEXED: Cert/Copy of Index sent to Supreme Court -
         S.C.#990771-sc
02-08-00 Stay begins: January 10, 2000 Reason: Other Agency Control taunah
              Note: Appeal taunah
02-09-00 Filed order: Judgment (favor US West against plaintiffs for
         costs of exhibits; grants plaintiffs' objs to costs re US
         WSest's posting surety bond)
                   Judge dyoung
                   Signed February 09, 2000
02-11-00 Case Disposition is Judgment debrajoo
         Disposition Judge is DAVID S YOUNG debrajoo
02-11-00 Judgment #1 Entered
           Debtor: BEAVER COUNTY
           Debtor: BOX ELDER COUNTY
           Debtor: CACHE COUNTY
           Debtor: CARBON COUNTY
           Debtor: DAVIS COUNTY
           Debtor: DUCHESENE COUNTY
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Printed: 09/30/04 15:19:22 Page 6
 
CASE NUMBER 980913349 Miscellaneous
________________________________________________________________________________
 
           Debtor: EMERY COUNTY
           Debtor: GARIELD COUNTY
           Debtor: GRAND COUNTY
           Debtor: IRON COUNTY
           Debtor: JUAB COUNTY
           Debtor: MILLARD COUNTY
           Debtor: MORGAN COUNTY
           Debtor: PIUTE COUNTY
           Debtor: SALT LAKE COUNTY
           Debtor: SAN PETE COUNTY
           Debtor: SEVIER COUNTY
           Debtor: SUMMIT COUNTY
           Debtor: TOOELE COUNTY
           Debtor: UINTAH COUNTY
           Creditor: US WEST
           Debtor: UTAH COUNTY
           Debtor: WASATCH COUNTY
           Debtor: WASHINGTON COUNTY
           Debtor: WAYNE COUNTY
           Debtor: WEBER COUNTY
           Debtor: KANE COUNTY
           Debtor: RICH COUNTY
                  1,014.58 Costs
                  1,014.58 Judgment Grand Total
02-11-00 Filed judgment: Judgment @
                   Judge dyoung
                   Signed February 10, 2000
02-16-00 Filed: Notice of Appeal
02-16-00 Fee Account created Total Due: 190.00
02-16-00 APPEAL Payment Received: 190.00
              Note: Code Description: APPEAL
02-17-00 Note: Cert. Copy of Notice of Appeal forwarded to Supreme Court
02-23-00 Filed: Letter to Counsel from Supreme Court (SC # 20000140-SC)
         - Notice of Appeal received by Supreme Court
02-24-00 Filed: Certificate that Transcript is Not Required
02-25-00 Fee Account created Total Due: 1.50
02-25-00 Fee Account created Total Due: 2.00
02-25-00 CERTIFIED COPIES Payment Received: 1.50
02-25-00 CERTIFICATION Payment Received: 2.00
03-31-00 Filed: Letter from Supreme Court - Order - S.C.#990771
05-03-00 Filed: Supreme Court Letter to Bill Thomas Peters & David W.
         Scofield (SC #990771-SC) - Motion to consolidate cases
         (20000140 and 990771) granted.
02-27-01 Note: Record: File-1, Trans-1 sent to Supreme Court #990771-SC
09-26-01 Filed: Remittitur: affirmed in part, reversed in part,
         dismissed in part. Rec. returned: 1 file, 1 transcript. @J
 
 
 
 
 
 
 
 
Printed: 09/30/04 15:19:22 Page 7 (last)
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Exhibit “C”
 
 

IN THE UTAH SUpREME COURT

BEAVER, BOx ELdER, CACHE, CARbON, DAVIS, DuCHESNE,
EMERY, GARFIELd, GRANd, IRON, JuAb, KANE, MILLARd,
MORGAN,
PIutE, RICH, SALt LAkE, SAN PEtE, SEVIER,
SuMMIt, TOOELE,
UINtAH, UtAH, WASAtCH, WASHINGtON,
WAYNE ANd WEbER

COuNtIES, ON BEHALF OF
THEMSELVES ANd ALL OtHER PERSONS

OR ENtItIES
SIMILARLY SItuAtEd,
 
Plaintiffs and Appellants,

 
-vs-

 U S WESt COMMuNICAtIONS,
 
Defendant and Appellee.

Docket No. 90268-SC
Docket No. 990771-SC
Docket No. 200144-SC

[Consolidated]

Priority No. 15

 

 
BRIEF OF AppELLANTS

____________________________
 

AppEAL FROM tHE ORdER OF tHE HONORAbLE DAVId S. YOuNG, DAtEd
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AuGuSt 6, 1999; THE PubLIC SERVICE COMMISSION’S DENIAL OF PLAINtIFFS’ PEtItION

FOR DECLARAtORY JudGMENt, DEEMEd DENIEd ON MARCH 1, 1999, ANd THE ORdER

OF tHE HONORAbLE DAVId S. YOuNG, DAtEd FEbRuARY 9, 2000, AwARdING COStS

____________________________
 
George M. Haley
Robert l. Stolebarger
Jessica L. Dillon
Holme Roberts & Owen, LLP
111 East Broadway, Suite 1100
Salt Lake City, Utah 84111
     and
Gregory B. Monson
David L. Mortensen
Stoel Rives LLP
201 South Main, Suite 1100
Salt Lake City, Utah 84111
     Attorneys for Defendant U S WEST
 
Michael L. Ginsberg and
Sander J. Mooy
Assistant Attorneys General
160 East 300 South, Fifth Floor
P. O. Box 140857
Salt Lake City, Utah 84114-0857
     Attorneys for Public Service Comm. &
     Division of Public Utilities, Respectively

Bill Thomas Peters - 2574
David W. Scofield - 4140
Parsons, Davies, Kinghorn & Peters
185 South State Street, Suite 700
Salt Lake City, Utah 84111
     Telephone: (801) 363-4300
Attorneys for the Plaintiff Counties
 

IDENTIFICATION OF PARTIES

 
 

         In addition to the parties identified in the caption, the Utah Public Service
Commission and the

Division of Public Utilities are parties by reason of the deemed
denial, through failure to act, regarding

the Plaintiffs’ Petition for Declaratory Judgment
filed in the Public Service Commission. Counsel for

the Public Service Commission and
the Division of Public Utilities are listed on the cover of this

opening brief and has been
served with copies of all motions and other papers during these appeal
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proceedings.

 

 
IdENtIFICAtION OF PARtIES

 
JuRISdICtION

 
StAtEMENt OF ISSuES ON AppEAL

 
RELEVANt StAtutES ANd RuLES

 
StAtEMENt OF tHE CASE

 
         A.      NAtuRE OF PROCEEdINGS.

 
         B.      COuRSE OF PROCEEdINGS BELOw

 
         C.      StAtEMENt OF FACtS

 
SuMMARY OF ARGuMENt

 
ARGuMENt

 
I.       THE DIStRICt COuRt IS THE PROpER FORuM FOR RESOLutION

         OF tHE COuNtIES’ CLAIMS.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .22
 
                  A.      THE TRIAL COuRt ERREd WHEN It RuLEd THAt

ExERCISING JuRISdICtION OVER tHE CLAIMS OF tHE

COuNtIES, AS PutAtIVE CLASS REpRESENtAtIVES,
WOuLd VIOLAtE SEpARAtION OF POwERS PRINCIpLES.
 

                  B.      AppLICAtION OF THIS COuRt’S SEpARAtION OF POwERS

TESt DEMONStRAtES THAt tHE SEpARAtION OF POwERS

CLAuSE IS NOt VIOLAtEd BY RESOLutION OF THIS

DISputE BY tHE DIStRICt COuRt.
 

                  C.      RESOLutION OF THE CLAIMS PRESENtEd bY THE

COuNtIES DOES NOt REquIRE THE SpECIAL

ExpERtISE OF A REGuLAtORY AGENCY.
                  D.      IF THE COuRt DEtERMINES THE COuNtIES’ CLASS

CLAIMS CANNOt BE HEARd BY tHE DIStRICt COuRt,
THE COuRt SHOuLd REMANd THE MAttER TO THE
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PSC FOR FuRtHER PROCEEdINGS.
 
II.      THE CLAIMS OF tHE COuNtIES ARE EquItAbLE IN NAtuRE,
         DO NOt RELAtE tO RAtE-MAkING, ANd DO NOt CHALLENGE

         tHE LEGALItY OR PROpRIEtY OF RAtES CHARGEd BY U S WESt,
         AS SEt BY tHE PSC.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .31
 
                  A.      THE TRIAL COuRt ERREd IN DISMISSING tHE COMpLAINt

BECAuSE THE COuNtIES AdEquAtELY StAtEd EquItAbLE

CLAIMS.
 

                  B.      THE COuNtIES DO NOt CHALLENGE EItHER tHE

AutHORItY OF tHE PSC OR ANY OF ItS ORdERS.
 

                  C.      THE FuNdS WHICH ARE tHE SubjECt MAttER OF THIS

LItIGAtION ARE AN IdENtIFIAbLE RES, UpON WHICH THE

COuNtIES SEEk tO IMpOSE A CONStRuCtIVE TRuSt

FOR tHE BENEFIt OF THEMSELVES ANd ALL OtHER SIMILARLY

SItuAtEd CuStOMERS OF DEFENdANt.
 
III.     THE TRIAL COuRt ERREd WHEN It RELEASEd tHE SuREtY BONd

         PRIOR tO RESOLutION OF THE COuNtIES’ CLAIMS ON AppEAL.. . . . . . . . . . . . . . . .37
 
IV.     THE TRIAL COuRt ERREd IN AwARdING US WESt COStS FOR

         PREpARAtION OF UNNECESSARY HEARING ExHIbItS, NOt

         ORdEREd OR REquEStEd bY THE TRIAL COuRt.. . . . . . . . . . . . . . . . . . . . . . . . . . 38
 
                  A.      IF tHE TRIAL COuRt LACkS JuRISdICtION TO HEAR THE

COuNtIES’ CLAIMS, It LACkS JuRISdICtION TO

                             AwARd COStS.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 39
 
                  B.      THE COStS SOuGHt ARE NOt PROpERLY AVAILAbLE.
 
 

 
V.      DISMISSAL OF THE PROpOSEd CLASS ACtION COMpLAINt

         WItH PREjudICE WAS ERRONEOuS.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .41
 
CONCLuSION

 
CERtIFICAtE OF SERVICE

 
 
AppENDICES
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AppENdIx A:
ORdER OF tHE THIRd JudICIAL DIStRICt COuRt, JudGE DAVId S. YOuNG,
          DAtEd AuGuSt 6, 1999, DISMISSING PROpOSEd CLASS ACtION COMpLAINt

 
AppENdIx B:
ORdER OF tHE THIRd JudICIAL DIStRICt, JudGE DAVId S. YOuNG,
          DAtEd FEbRuARY 9, 2000, ASSESSING COStS AGAINSt tHE COuNtIES

 

CASES:
 
ALdRICH, NELSON, WEIGHt & ESpLIN, 
          878 P.2d 1191 (UtAH Ct. App. 1994). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 4
AtkIN WRIGHt & MILES V. MOuNtAIN StAtES TELEpHONE & TELEGRApH COMpANY, 
          709 P.2d 330 (UtAH 1985). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2, 28
CAMpbELL V. MOuNtAIN StAtES TELEpHONE & TELEGRApH COMpANY, 
          120 ARIZ. 426, 586 P.2d 987 (1978). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 2, 27
CAREER SERVICE REVIEw BOARd V. UtAH DEpARtMENt OF CORRECtIONS,
          942 P.2d 933 (UtAH 1977). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 41
 
CObAbE V. CRAwFORd,
          780 P. 2d 834 (UtAH Ct. App. 1989). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .42
CORNISH TOwN V. KOLLER, 
          817 P.2d 305 (UtAH 1991). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3
DEMOCRAtIC CENtRAL COMMIttEE OF DISt. OF COLuMbIA V. WASHINGtON

          MEtROpOLItAN AREA TRANSIt COMM, 485 F.2d 786 (D.C. App. 1973). . . . . . . . . . . . . . . . 34
 
FRAMptON V. WILSON, 
          605 P.2d 771 (UtAH 1980). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3, 40
HAwS V. JENSEN,
          116 UtAH 212, 209 P.2d 229 (1949). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .34
 
IN RE YOuNG, 
          976 P.2d 581 (UtAH 1999). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .24-27
LOwELL GAS COMpANY V. AttORNEY GENERAL,
          377 MASS. 37, 385 N.E.2d 240 (MASS. 1979). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 28-29
MAtHESON V. FERRY,
          641 P.2d 674 (UtAH 1982). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 25
 
MAttER OF HOMEStAkE MINING COMpANY, 
          472 N.W.2d 766 (S.D. 1991). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3
RIMENSbuRGER V. RIMENSbuRGER, 
          841 P.2d 709 (UtAH Ct. App.1992). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .1
SALt LAkE CItY V. OHMS,
          881 P.2d 844 (UtAH 1994) 
TIMpANOGOS PLANNING & WAtER MANAGEMENt AGENCY V. CENtRAL UtAH

          WAtER CONSERVANCY DISt., 690 P.2d 562 (UtAH 1984). . . . . . . . . . . . . . . . . . . . . . . . . . 22
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UNItEd StAtES V. WEStERN PAC. R.R. CO..
          352 U.S. 59 (1956). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 29
 
UtAH DEpt. OF HuMAN RESOuRCES V. CHILd SuppORt ENFORCEMENt, 
          888 P.2d 690 (UtAH Ct. App. 1994). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1
 
 
STATUTES:
 
UtAH COdE ANN. § 54-1-1
UtAH COdE ANN. § 54-4-1
UtAH COdE ANN. § 54-4-4(2)
UtAH COdE ANN. § 63-46b-21
UtAH COdE ANN. § 63-46b-7(1)
UtAH COdE ANN. § 78-33-1
UtAH COdE ANN. § 78-3-4(1)
UtAH COdE ANN. § 78-2-3(j)
 
 
 
 

RULES:
 
PSC RuLE R746-101-2
PSC RuLE R746-101-4
UtAH R CIV. P. 12(b)
UtAH R. CIV. P. 23
UtAH R. CIV. P. 41(b)
UtAH R. CIV. P. 54(d). . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 3, 14, 38-39
 
 
 
OTHER AUTHORITIES:
 
20 AM. JuR. 2d, COStS § 72 (1995)
CHARLES ALLEN WRIGHt ANd ARtHuR R. MILLER, FEdERAL PRACtICE &
          PROCEduRE, § 13.49(1990) 
ARtICLE V, § 1, UtAH StAtE CONStItutION

ARtICLE VIII, § 1, UtAH StAtE CONStItutION

ARtICLE VIII, § 5, UtAH StAtE CONStItutION

 
 
 

JURISDICTION

          THE UtAH SupREME COuRt HAS juRISdICtION OVER tHE SubjECt MAttER OF tHIS AppEAL
puRSuANt tO UtAH COdE



Affidavit of David W Scofield.htm[6/14/2018 12:16:48 PM]

ANN. §78-2-3(j).

 

STATEMENT OF ISSUES ON AppEAL

 

          1.       DId tHE tRIAL COuRt ERR wHEN It dEtERMINEd tHAt tHE PubLIC SERVICE COMMISSION HAS
ExCLuSIVE SubjECt

MAttER juRISdICtION OVER tHE pROpOSEd CLASS ACtION CLAIMS OF tHE AppELLANtS?

STANDARD OF REVIEw: THE dEtERMINAtION OF wHEtHER A COuRt HAS SubjECt MAttER
juRISdICtION IS A quEStION OF

LAw, wHICH IS REVIEwEd FOR CORRECtNESS, ACCORdING NO
dEFERENCE tO tHE tRIAL COuRt’S dEtERMINAtION.

RIMENSbuRGER V. RIMENSbuRGER, 841 P.2d
709, 710 (UtAH Ct. App.1992); UtAH DEpt. OF HuMAN RESOuRCES

V. CHILd SuppORt
ENFORCEMENt, 888 P.2d 690, 691 (UtAH Ct. App. 1994).

PRESERVED FOR AppEAL: AppELLEE’S MOtION tO dISMISS tHE pROpOSEd CLASS ACtION
COMpLAINt wAS pREdICAtEd

ON tHE tRIAL COuRt’S ARGuEd LACk OF SubjECt MAttER juRISdICtION. AppELLANtS’ OppOSItION tO tHAt MOtION

pRESERVES tHE ISSuE FOR AppEAL. R. 82-92.

          2.       DId tHE tRIAL COuRt ERR wHEN It dEtERMINEd tHAt tHE pROpOSEd CLASS ACtION CLAIMS OF
tHE AppELLANtS

ARE NOt EquItAbLE IN NAtuRE, INCLudING AppELLANtS’ CLAIM FOR IMpOSItION OF A
CONStRuCtIVE tRuSt ANd RECOVERY uNdER

AN uNjuSt ENRICHMENt tHEORY?

STANDARD OF REVIEw: WHEtHER SubjECt MAttER juRISdICtION OVER AppELLANtS’
CONStRuCtIVE tRuSt ANd uNjuSt

ENRICHMENt pROpOSEd CLASS ACtION CLAIMS LIE ExCLuSIVELY
wItH tHE PubLIC SERVICE COMMISSION IS A quEStION

OF LAw, REVIEwEd uNdER A CORRECtION OF
ERROR StANdARd. CAMpbELL V. MOuNtAIN StAtES TELEpHONE &

TELEGRApH COMpANY, 120
ARIZ. 426, 586 P.2d 987 (1978); AtkIN WRIGHt & MILES V. MOuNtAIN StAtES

TELEpHONE &
TELEGRApH COMpANY, 709 P.2d 330 (UtAH 1985).

PRESERVED FOR AppEAL: AppELLEE’S MOtION tO dISMISS tHE COMpLAINt wAS
pREdICAtEd ON tHE tRIAL COuRt’S

ARGuEd LACk OF SubjECt MAttER juRISdICtION. AppELLANtS’
OppOSItION tO tHAt MOtION pRESERVES tHE ISSuE FOR

AppEAL. R. 82-92.
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          3.       DId tHE tRIAL COuRt ERR wHEN It dEtERMINEd It dId NOt HAVE SubjECt MAttER juRISdICtION
tO HEAR tHE

CLAIMS OF tHE AppELLANt, dESpItE tHE COMMISSION’S HAVING dECLINEd tO ExERCISE
juRISdICtION?

STANDARD OF REVIEw: WHEtHER tHE dIStRICt COuRt HAS SubjECt MAttER juRISdICtION tO
ENtERtAIN tHE CLAIMS OF

tHE AppELLANt IS AN ISSuE OF LAw, REVIEwEd uNdER A CORRECtION OF
ERROR StANdARd. CAMpbELL V. MOuNtAIN

StAtES TELEpHONE & TELEGRApH COMpANY, 120
ARIZ. 426, 586 P.2d 987 (1978); AtkIN WRIGHt & MILES V.

MOuNtAIN StAtES TELEpHONE &
TELEGRApH COMpANY, 709 P.2d 330 (UtAH 1985).

PRESERVED FOR AppEAL: AppELLEE’S MOtION tO dISMISS tHE COMpLAINt wAS
pREdICAtEd ON tHE tRIAL COuRt’S

ARGuEd LACk OF juRISdICtION. AppELLANtS’ OppOSItION tO tHAt
MOtION pRESERVES tHE ISSuE FOR AppEAL. R. 82-

92.

          4.       DId tHE tRIAL COuRt ERR wHEN It RELEASEd tHE SuREtY bONd tO AppELLEE pRIOR tO FINAL
RESOLutION OF tHE

LItIGAtION, CONtRARY tO tHE StIpuLAtION OF tHE pARtIES ANd pRIOR ORdER OF tHE tRIAL
COuRt?

STANDARD OF REVIEw: WHEtHER tHE dIStRICt COuRt ERREd IN dEtERMINING tHAt tHE
ENtRY OF AN ORdER OF

dISMISSAL wAS A FINAL RESOLutION OF tHE LItIGAtION, REGARdLESS OF
AppELLANtS’ RIGHt tO AppEAL, SO AS tO

juStIFY RELEASE OF tHE SuREtY bONd wHICH COMpRISEd
tHE RES OF tHE CONStRuCtIVE tRuSt AppELLANt SEEkS tO

IMpOSE IS AN ISSuE OF LAw, REVIEwEd
uNdER A CORRECtION OF ERROR StANdARd. MAttER OF HOMEStAkE MINING

COMpANY, 472
N.W.2d 766, 772 (S.D. 1991).

PRESERVED FOR AppEAL: AppELLANtS’ ObjECtION ANd REpLY IN FuRtHER ObjECtION tO tHE
AppELLEE’S pROpOSEd

FORM OF ORdER RELEASING tHE bONd pRESERVES tHE ISSuE FOR AppEAL. R. 138-42 ANd 153-56.

          5.       DId tHE tRIAL COuRt ERR wHEN It tAxEd tHE LItIGAtION ExpENSE OF pREpARING pOStER-bOARd ExHIbItS IN tHE

AMOuNt OF $1,014.58 AS A COSt AGAINSt AppELLANtS uNdER UtAH R. CIV. P.
54(d)?

STANDARD OF REVIEw: THE dEtERMINAtION OF wHEtHER A COuRt HAS
IMpROpERLY tAxEd COStS IS REVIEwEd

uNdER AN AbuSE OF dISCREtION StANdARd. CORNISH TOwN V. KOLLER, 817 P.2d 305, 316 (UtAH 1991);

FRAMptON V. WILSON, 605
P.2d 771 (UtAH 1980).

PRESERVED FOR AppEAL: AppELLANtS’ ObjECtION tO tHE AppELLEE’S MOtION tO tAx
COStS ANd VERIFIEd
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MEMORANduM OF COStS pRESERVES tHE ISSuE FOR AppEAL. R. 174-79.

          6.       DId tHE tRIAL COuRt ERR wHEN It ENtEREd A dISMISSAL OF tHE ACtION wItH pREjudICE,
RAtHER tHAN wItHOut

pREjudICE?

STANDARD OF REVIEw: THE dEtERMINAtION OF wHEtHER AN ORdER OF dISMISSAL
wAS IMpROpERLY ENtEREd

wItH pREjudICE IS AN ISSuE OF LAw, REVIEwEd uNdER A
CORRECtION OF ERROR StANdARd. ALdRICH, NELSON,

WEIGHt & ESpLIN, 878 P.2d 1191,
1194 (UtAH Ct. App. 1994)

PRESERVED FOR AppEAL: AppELLANtS’ ObjECtION tO tHE AppELLEE’S pROpOSEd FORM OF
ORdER pRESERVES tHE

ISSuE FOR AppEAL. R. 138-42 ANd 153-56.

 
RELEVANT STATUTES AND RULES

 
ARtICLE V, § 1, UtAH StAtE CONStItutION:

 
THE pOwERS OF tHE GOVERNMENt OF tHE StAtE OF UtAH SHALL bE dIVIdEd INtO tHREE dIStINCt
dEpARtMENtS, tHE

LEGISLAtIVE, tHE ExECutIVE ANd tHE JudICIAL; ANd NO pERSON CHARGEd
wItH tHE ExERCISE OF pOwERS pROpERLY

bELONGING tO ONE OF tHESE dEpARtMENtS SHALL
ExERCISE ANY FuNCtIONS AppERtAINING tO EItHER OF tHE OtHERS,
ExCEpt IN tHE CASES HEREIN
ExpRESSLY dIRECtEd OR pERMIttEd.

 
ARtICLE VIII, § 1, UtAH StAtE CONStItutION:

 
THE judICIAL pOwER OF tHE StAtE SHALL bE VEStEd IN A SupREME COuRt, IN A tRIAL COuRt OF
GENERAL juRISdICtION

kNOwN AS tHE dIStRICt COuRt, ANd IN SuCH OtHER COuRtS AS tHE
LEGISLAtuRE bY StAtutE MAY EStAbLISH. THE

SupREME COuRt, tHE dIStRICt COuRt, ANd SuCH
OtHER COuRtS dESIGNAtEd bY StAtutE SHALL bE COuRtS OF

RECORd. COuRtS NOt OF RECORd SHALL
ALSO bE EStAbLISHEd bY StAtutE.
 
 
ARtICLE VIII, § 5, UtAH StAtE CONStItutION:

 
THE dIStRICt COuRt SHALL HAVE ORIGINAL juRISdICtION IN ALL MAttERS ExCEpt AS LIMItEd bY tHIS
CONStItutION OR

bY StAtutE ANd pOwER tO ISSuE ALL ExtRAORdINARY wRItS. THE dIStRICt COuRt
SHALL HAVE AppELLAtE juRISdICtION

AS pROVIdEd bY StAtutE. THE juRISdICtION OF ALL OtHER
COuRtS, bOtH ORIGINAL ANd AppELLAtE, SHALL bE pROVIdEd

bY StAtutE. ExCEpt FOR MAttERS FILEd
ORIGINALLY wItH tHE SupREME COuRt, tHERE SHALL bE IN ALL CASES AN

AppEAL OF RIGHt FROM tHE
COuRt OF ORIGINAL juRISdICtION tO A COuRt wItH AppELLAtE juRISdICtION OVER tHE

CAuSE.
 
 
UtAH COdE ANN. § 54-1-1:

 
THE PubLIC SERVICE COMMISSION OF UtAH IS EStAbLISHEd AS AN INdEpENdENt AGENCY. THE
PubLIC SERVICE

COMMISSION IS CHARGEd wItH dISCHARGING tHE dutIES ANd ExERCISING tHE
LEGISLAtIVE, AdjudICAtIVE, ANd RuLE-
MAkING pOwERS COMMIttEd tO It bY LAw ANd MAY SuE
ANd bE SuEd IN ItS OwN NAME.



Affidavit of David W Scofield.htm[6/14/2018 12:16:48 PM]

 
 
UtAH COdE ANN. § 54-4-1:

 
THE COMMISSION IS HEREbY VEStEd wItH pOwER ANd juRISdICtION tO SupERVISE ANd REGuLAtE
EVERY pubLIC utILItY

IN tHIS StAtE, ANd tO SupERVISE ALL OF tHE buSINESS OF EVERY SuCH pubLIC
utILItY IN tHIS StAtE, ANd tO dO ALL

tHINGS, wHEtHER HEREIN SpECIFICALLY dESIGNAtEd OR IN
AddItION tHEREtO, wHICH ARE NECESSARY OR CONVENIENt IN
tHE ExERCISE OF SuCH pOwER ANd
juRISdICtION; pROVIdEd, HOwEVER, tHAt tHE DEpARtMENt OF TRANSpORtAtION

SHALL HAVE
juRISdICtION OVER tHOSE SAFEtY FuNCtIONS tRANSFERREd tO It bY tHE DEpARtMENt OF

TRANSpORtAtION ACt.
 
 
UtAH COdE ANN. § 54-4-4(2):

 
THE COMMISSION SHALL HAVE pOwER tO INVEStIGAtE A SINGLE RAtE, FARE, tOLL, RENtAL, CHARGE,
CLASSIFICAtION,
RuLE, REGuLAtION, CONtRACt OR pRACtICE, OR ANY NuMbER tHEREOF, OR tHE ENtIRE
SCHEduLE OR SCHEduLES OF

RAtES, FARES, tOLLS, RENtALS, CHARGES, CLASSIFICAtIONS, RuLES,
REGuLAtIONS, CONtRACtS ANd pRACtICES, OR ANY

NuMbER tHEREOF, OF ANY pubLIC utILItY, ANd tO
EStAbLISH, AFtER HEARING, NEw RAtES, FARES, tOLLS, RENtALS,
CHARGES, CLASSIFICAtIONS, RuLES,
REGuLAtIONS, CONtRACtS OR pRACtICES, OR SCHEduLE OR SCHEduLES IN LIEu

tHEREOF.
 
 
UtAH COdE ANN. § 63-46b-7(1):

 
PROCEduRES FOR FORMAL AdjudICAtIVE pROCEEdINGS -- DISCOVERY& SubpOENAS.
(1) IN FORMAL AdjudICAtIVE pROCEEdINGS, tHE AGENCY MAY, bY RuLE, pRESCRIbE
MEANS OF dISCOVERY

AdEquAtE tO pERMIt tHE pARtIES tO ObtAIN ALL RELEVANt
INFORMAtION NECESSARY tO SuppORt tHEIR CLAIMS

OR dEFENSES. IF tHE AGENCY dOES
NOt ENACt RuLES uNdER tHIS SECtION, tHE pARtIES MAY CONduCt

dISCOVERY ACCORdING
tO tHE UtAH RuLES OF CIVIL PROCEduRE.
 
 
UtAH COdE ANN. § 63-46b-21:
 
          DECLARAtORY ORdERS.

(1) ANY pERSON MAY FILE A REquESt FOR AGENCY ACtION, REquEStING tHAt tHE
AGENCY ISSuE A
dECLARAtORY ORdER dEtERMINING tHE AppLICAbILItY OF A StAtutE, RuLE,
OR ORdER wItHIN tHE pRIMARY

juRISdICtION OF tHE AGENCY tO SpECIFIEd CIRCuMStANCES.
 
(2) EACH AGENCY SHALL ISSuE RuLES tHAt:

 
(A) pROVIdE FOR tHE FORM, CONtENtS, ANd FILING OF pEtItIONS FOR
dECLARAtORY ORdERS;

 
(b) pROVIdE FOR tHE dISpOSItION OF tHE pEtItIONS;

 
(C) dEFINE tHE CLASSES OF CIRCuMStANCES IN wHICH tHE AGENCY wILL NOt
ISSuE A dECLARAtORY

ORdER;
 
(d) ARE CONSIStENt wItH tHE pubLIC INtERESt ANd wItH tHE GENERAL
pOLICY OF tHIS CHAptER; ANd
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(E) FACILItAtE ANd ENCOuRAGE AGENCY ISSuANCE OF RELIAbLE AdVICE.
 
(3)(A) AN AGENCY MAY NOt ISSuE A dECLARAtORY ORdER IF:
 
(I) tHE REquESt IS ONE OF A CLASS OF CIRCuMStANCES tHAt tHE
AGENCY HAS bY RuLE dEFINEd

AS bEING ExEMpt FROM dECLARAtORY
ORdERS; OR

 
(II) tHE pERSON REquEStING tHE dECLARAtORY ORdER pARtICIpAtEd
IN AN AdjudICAtIVE

pROCEEdING CONCERNING tHE SAME ISSuE wItHIN 12
MONtHS OF tHE dAtE OF tHE pRESENt

REquESt.
 
(b) AN AGENCY MAY ISSuE A dECLARAtORY ORdER tHAt wOuLd
SubStANtIALLY pREjudICE tHE RIGHtS

OF A pERSON wHO wOuLd bE A NECESSARY
pARtY, ONLY IF tHAt pERSON CONSENtS IN wRItING tO tHE

dEtERMINAtION OF tHE
MAttER bY A dECLARAtORY pROCEEdING.
 
(4) PERSONS MAY INtERVENE IN dECLARAtORY pROCEEdINGS IF:

 
(A) tHEY MEEt tHE REquIREMENtS OF SECtION 63-46b-9; ANd

 
(b) tHEY FILE tIMELY pEtItIONS FOR INtERVENtION ACCORdING tO AGENCY
RuLES.

 
(5) AN AGENCY MAY pROVIdE, bY RuLE OR ORdER, tHAt OtHER pROVISIONS OF
SECtIONS 63-46b-4 tHROuGH

63-46b-13 AppLY tO dECLARAtORY pROCEEdINGS.
 
(6) (A) AFtER RECEIpt OF A pEtItION FOR A dECLARAtORY ORdER, tHE AGENCY
MAY ISSuE A wRIttEN

ORdER:
 
(I) dECLARING tHE AppLICAbILItY OF tHE StAtutE, RuLE, OR ORdER IN
quEStION tO tHE

SpECIFIEd CIRCuMStANCES;
 
(II) SEttING tHE MAttER FOR AdjudICAtIVE pROCEEdINGS;
 
(III) AGREEING tO ISSuE A dECLARAtORY ORdER ANd StAtING tHE REASONS
FOR ItS ACtION.

 
(b) A dECLARAtORY ORdER SHALL CONtAIN:

 
(I) tHE NAMES OF ALL pARtIES tO tHE pROCEEdING ON wHICH It IS
bASEd;
 
(II) tHE pARtICuLAR FACtS ON wHICH It IS bASEd; ANd

 
(III) THE REASONS FOR ItS CONCLuSION.

 
(C)A COpY OF ALL ORdERS ISSuEd IN RESpONSE tO A REquESt FOR A
dECLARAtORY pROCEEdING SHALL

bE MAILEd pROMptLY tO tHE pEtItIONER ANd ANY
OtHER pARtIES.
 
(d)A dECLARAtORY ORdER HAS tHE SAME StAtuS ANd bINdING EFFECt
AS ANY OtHER ORdER ISSuEd IN
AN AdjudICAtIVE pROCEEdING.

 
(7)UNLESS tHE pEtItIONER ANd tHE AGENCY AGREE IN wRItING tO AN
ExtENSION, IF AN AGENCY HAS NOt
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ISSuEd A dECLARAtORY ORdER wItHIN 60 dAYS AFtER
RECEIpt OF tHE pEtItION FOR A dECLARAtORY ORdER,
tHE pEtItION IS dENIEd.

 
 
UtAH COdE ANN. § 78-3-4(1):

 
THE dIStRICt COuRt HAS ORIGINAL juRISdICtION IN ALL MAttERS CIVIL ANd CRIMINAL, NOt
ExCEptEd IN tHE

UtAH CONStItutION ANd NOt pROHIbItEd bY LAw.
 
 
UtAH COdE ANN. § 78-27-4:

 
(1) (A) ANY pERSON dEpOSItING MONEY IN COuRt, tO bE HELd IN tRuSt,
SHALL pAY It tO tHE COuRt

CLERk.
 
(b) THE CLERk SHALL dEpOSIt tHE MONEY IN A COuRt tRuSt FuNd OR wItH
tHE COuNtY tREASuRER OR

CItY RECORdER tO bE HELd SubjECt tO tHE ORdER OF tHE
COuRt.
 
(2)THE JudICIAL COuNCIL SHALL AdOpt RuLES GOVERNING tHE MAINtENANCE
OF COuRt tRuSt FuNdS ANd tHE

dISpOSItION OF INtERESt EARNINGS ON tHOSE tRuSt FuNdS.
 
(3)(A) ANY INtERESt EARNEd ON tRuSt FuNdS tHAt IS NOt REquIREd tO
ACCRuE tO tHE LItIGANtS bY

JudICIAL COuNCIL RuLE OR COuRt ORdER SHALL bE
dEpOSItEd IN A REStRICtEd ACCOuNt.
 
(b) THE LEGISLAtuRE SHALL AppROpRIAtE FuNdS FROM tHAt REStRICtEd
ACCOuNt tO tHE JudICIAL

COuNCIL tO:
 
(I) OFFSEt COStS tO tHE COuRtS FOR COLLECtION ANd MAINtENANCE OF
COuRt tRuSt FuNdS; ANd

 
(II) pROVIdE ACCOuNtING ANd AudItING OF ALL COuRt REVENuE ANd
tRuSt ACCOuNtS.

 
 
UtAH COdE ANN. § 78-33-1:

 
THE dIStRICt COuRtS wItHIN tHEIR RESpECtIVE juRISdICtIONS SHALL HAVE pOwER tO dECLARE
RIGHtS, StAtuS,
ANd OtHER LEGAL RELAtIONS, wHEtHER OR NOt FuRtHER RELIEF IS OR COuLd bE
CLAIMEd. NO ACtION OR

pROCEEdING SHALL bE OpEN tO ObjECtION ON tHE GROuNd tHAt A
dECLARAtORY judGMENt OR dECREE IS
pRAYEd FOR. THE dECLARAtION MAY bE EItHER
AFFIRMAtIVE OR NEGAtIVE IN FORM ANd EFFECt; ANd SuCH

dECLARAtION SHALL HAVE tHE
FORCE ANd EFFECt OF A FINAL judGMENt OR dECREE.
 
 
PSC RuLE R746-101-2, PEtItION PROCEduRE:

 
A. A pERSON OR AGENCY MAY pEtItION tHE COMMISSION FOR A dECLARAtORY
RuLING.
 
B. THE pEtItION SHALL bE AddRESSEd tO tHE COMMISSION ANd dIRECtEd tO tHE
CHAIRMAN OF tHE

COMMISSION.
 
C. THE COMMISSION wILL StAMp upON tHE pEtItION tHE dAtE OF ItS RECEIpt.
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D. THE pEtItIONER SHALL SERVE A COpY OF tHE pEtItION upON tHE pubLIC utILItY
wHICH COuLd OR wOuLd bE

AdVERSELY AFFECtEd bY A COMMISSION RuLING FAVORAbLE tO
tHE pEtItIONER ANd SHALL FILE wItH tHE

COMMISSION tHE CERtIFICAtE OF SERVICE wItHIN
FIVE dAYS OF tHE FILING OF tHE pEtItION; OR pEtItIONER

SHALL INCLudE IN tHE pEtItION A
StAtEMENt tO tHE EFFECt tHAt NO pubLIC utILItY uNdER tHE COMMISSION’S
juRISdICtION
wILL bE AdVERSELY AFFECtEd bY A RuLING FAVORAbLE tO tHE pEtItIONER.

 
 
PSC RuLE R746-101-4, PEtItION REVIEw ANd DISpOSItION:

 
A.THE COMMISSION SHALL:

 
1. REVIEw ANd CONSIdER tHE pEtItION;
 
2. pREpARE A dECLARAtORY RuLING IN COMpLIANCE wItH tHE
REquIREMENtS OF 63-46b-21(6) ANd

StAtING:
 
A. tHE AppLICAbILItY OR NON-AppLICAbILItY OF tHE StAtutE, RuLE, OR
ORdER IN quEStION;
 
b. tHE REASONS FOR tHE AppLICAbILItY OR NON-AppLICAbILItY OF tHE
StAtutE, RuLE, OR ORdER

IN quEStION;
 
C. REquIREMENtS IMpOSEd upON tHE COMMISSION, pEtItIONER,
OR A pERSON AS A RESuLt OF

tHE RuLING.
 
B.THE COMMISSION MAY:

 
1. INtERVIEw tHE pEtItIONER;
 
2. HOLd A pubLIC HEARING ON tHE pEtItION;
 
3. CONSuLt wItH COuNSEL OR tHE AttORNEY GENERAL; OR

 
4. tAkE ACtION wHICH tHE COMMISSION, IN ItS dISCREtION ANd
judGMENt dEEMS NECESSARY tO

pROVIdE tHE pEtItIONER wItH AdEquAtE REVIEw
ANd duE CONSIdERAtION OF tHE pEtItION.
 
C. THE COMMISSION SHALL pREpARE tHE dECLARAtORY RuLING wItHOut
uNNECESSARY dELAY ANd SHALL SENd

tHE pEtItIONER ANd EACH pARtY A COpY OF tHE
RuLING.
 
D. THE COMMISSION SHALL REtAIN tHE pEtItION ANd A COpY OF tHE dECLARAtORY
RuLING IN ItS RECORdS.

 
 
UtAH R CIV. P. 12(b). DEFENSES.

 
(b) EVERY dEFENSE, IN LAw OR FACt, tO CLAIM FOR RELIEF IN ANY pLEAdING,
wHEtHER A CLAIM, COuNtERCLAIM,
CROSS-CLAIM, OR tHIRd-pARtY CLAIM, SHALL bE ASSERtEd
IN tHE RESpONSIVE pLEAdING tHEREtO IF ONE IS
REquIREd, ExCEpt tHAt tHE FOLLOwING
dEFENSES MAY At tHE OptION OF tHE pLEAdER bE MAdE bY MOtION:
(1) LACk OF
juRISdICtION OVER tHE SubjECt MAttER, (2) LACk OF juRISdICtION OVER tHE pERSON, (3)
IMpROpER VENuE, (4) INSuFFICIENCY OF pROCESS, (5) INSuFFICIENCY OF SERVICE OF
pROCESS, (6) FAILuRE tO
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StAtE A CLAIM upON wHICH RELIEF CAN bE GRANtEd, (7) FAILuRE
tO jOIN AN INdISpENSAbLE pARtY. A MOtION

MAkING ANY OF tHESE dEFENSES SHALL bE
MAdE bEFORE pLEAdING IF A FuRtHER pLEAdING IS pERMIttEd. NO

dEFENSE OR ObjECtION
IS wAIVEd bY bEING jOINEd wItH ONE OR MORE OtHER dEFENSES OR ObjECtIONS IN A
RESpONSIVE pLEAdING OR MOtION OR bY FuRtHER pLEAdING AFtER tHE dENIAL OF SuCH
MOtION OR ObjECtION.
IF A pLEAdING SEtS FORtH A CLAIM FOR RELIEF tO wHICH tHE
AdVERSE pARtY IS NOt REquIREd tO SERVE A
RESpONSIVE pLEAdING, HE MAY ASSERt At
tHE tRIAL ANY dEFENSE IN LAw OR FACt tO tHAt CLAIM FOR RELIEF.
IF, ON A MOtION
ASSERtING tHE dEFENSE NuMbEREd (6) tO dISMISS FOR FAILuRE OF tHE pLEAdING tO StAtE
A
CLAIM upON wHICH RELIEF CAN bE GRANtEd, MAttERS OutSIdE tHE pLEAdING ARE
pRESENtEd tO ANd NOt

ExCLudEd bY tHE COuRt, tHE MOtION SHALL bE tREAtEd AS ONE
FOR SuMMARY judGMENt ANd dISpOSEd OF AS

pROVIdEd IN RuLE 56, ANd ALL pARtIES
SHALL bE GIVEN REASONAbLE OppORtuNItY tO pRESENt ALL MAtERIAL

MAdE pERtINENt tO
SuCH A MOtION bY RuLE 56.
 
 
UtAH R. CIV. P. 23. CLASS ACtIONS.

 
(A) PREREquISItES tO A CLASS ACtION.  ONE OR MORE MEMbERS OF A CLASS MAY SuE OR
bE SuEd AS

REpRESENtAtIVE pARtIES ON bEHALF OF ALL ONLY IF (1) tHE CLASS IS SO
NuMEROuS tHAt jOINdER OF ALL

MEMbERS IS IMpRACtICAbLE, (2) tHERE ARE quEStIONS OF
LAw OR FACt COMMON tO tHE CLASS, (3) tHE CLAIMS

OR dEFENSES OF tHE REpRESENtAtIVE
pARtIES ARE tYpICAL OF tHE CLAIMS OR dEFENSES OF tHE CLASS, ANd

(4) tHE
REpRESENtAtIVE pARtIES wILL FAIRLY ANd AdEquAtELY pROtECt tHE INtEREStS OF tHE CLASS.
 
(b) CLASS ACtIONS MAINtAINAbLE. AN ACtION MAY bE MAINtAINEd AS A CLASS
ACtION IF tHE pREREquISItES OF

SubdIVISION (A) ARE SAtISFIEd, ANd IN AddItION:
 
(1) THE pROSECutION OF SEpARAtE ACtIONS bY OR AGAINSt INdIVIduAL
MEMbERS OF tHE CLASS wOuLd

CREAtE A RISk OF:
 
(A) INCONSIStENt OR VARYING AdjudICAtIONS wItH RESpECt tO
INdIVIduAL MEMbERS OF tHE

CLASS wHICH wOuLd EStAbLISH INCOMpAtIbLE
StANdARdS OF CONduCt FOR tHE pARtY

OppOSING tHE CLASS, OR

 
(B) AdjudICAtIONS wItH RESpECt tO INdIVIduAL MEMbERS OF tHE
CLASS wHICH wOuLd AS A
pRACtICAL MAttER bE dISpOSItIVE OF tHE
INtEREStS OF tHE OtHER MEMbERS NOt pARtIES tO

tHE AdjudICAtIONS OR
SubStANtIALLY IMpAIR OR IMpEdE tHEIR AbILItY tO pROtECt tHEIR

INtEREStS; OR

 
(2) THE pARtY OppOSING tHE CLASS HAS ACtEd OR REFuSEd tO ACt ON
GROuNdS GENERALLY

AppLICAbLE tO tHE CLASS, tHEREbY MAkING AppROpRIAtE
FINAL INjuNCtIVE RELIEF OR CORRESpONdING

dECLARAtORY RELIEF wItH RESpECt tO tHE
CLASS AS A wHOLE; OR

 
(3) THE COuRt FINdS tHAt tHE quEStIONS OF LAw OR FACt COMMON tO tHE
MEMbERS OF tHE CLASS

pREdOMINAtE OVER ANY quEStIONS AFFECtING ONLY
INdIVIduAL MEMbERS, ANd tHAt A CLASS ACtION IS
SupERIOR tO OtHER AVAILAbLE
MEtHOdS FOR tHE FAIR ANd EFFICIENt AdjudICAtION OF tHE

CONtROVERSY. THE
MAttERS pERtINENt tO tHE FINdINGS INCLudE:
 
(A) tHE INtERESt OF MEMbERS OF tHE CLASS IN INdIVIduALLY
CONtROLLING tHE pROSECutION

OR dEFENSE OF SEpARAtE ACtIONS;
 
(B) tHE ExtENt ANd NAtuRE OF ANY LItIGAtION CONCERNING tHE
CONtROVERSY ALREAdY

COMMENCEd bY OR AGAINSt MEMbERS OF tHE
CLASS;
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(C) tHE dESIRAbILItY OR uNdESIRAbILItY OF CONCENtRAtING tHE
LItIGAtION OF tHE CLAIMS IN
tHE pARtICuLAR FORuM;
 
(D) tHE dIFFICuLtIES LIkELY tO bE ENCOuNtEREd IN tHE
MANAGEMENt OF A CLASS ACtION.

 
(C) DEtERMINAtION bY ORdER WHEtHER CLASS ACtION tO BE MAINtAINEd; NOtICE; JudGMENt; ACtIONS

CONduCtEd PARtIALLY AS CLASS ACtIONS.
 
(1) AS SOON AS pRACtICAbLE AFtER tHE COMMENCEMENt OF AN ACtION
bROuGHt AS A CLASS ACtION,
tHE COuRt SHALL dEtERMINE bY ORdER wHEtHER It IS
tO bE MAINtAINEd. AN ORdER uNdER tHIS

SubdIVISION MAY bE CONdItIONAL, ANd
MAY bE ALtEREd OR AMENdEd bEFORE tHE dECISION ON tHE

MERItS.
 
(2) IN ANY CLASS ACtION MAINtAINEd uNdER SubdIVISION (b)(3), tHE
COuRt SHALL dIRECt tO tHE

MEMbERS OF tHE CLASS tHE bESt NOtICE pRACtICAbLE
uNdER tHE CIRCuMStANCES, INCLudING

INdIVIduAL NOtICE tO ALL MEMbERS wHO
CAN bE IdENtIFIEd tHROuGH REASONAbLE EFFORt. THE NOtICE

SHALL AdVISE EACH
MEMbER tHAt

 
(A) tHE COuRt wILL ExCLudE HIM FROM tHE CLASS IF HE SO REquEStS
bY A SpECIFIEd dAtE;
 
(B) tHE judGMENt, wHEtHER FAVORAbLE OR NOt, wILL INCLudE ALL
MEMbERS wHO dO NOt

REquESt ExCLuSION; ANd

 
(C) ANY MEMbER wHO dOES NOt REquESt ExCLuSION MAY, IF HE
dESIRES, ENtER AN

AppEARANCE tHROuGH HIS COuNSEL.
 
(3) THE judGMENt IN AN ACtION MAINtAINEd AS A CLASS ACtION uNdER
SubdIVISION (b)(1) OR (b)(2),
wHEtHER OR NOt FAVORAbLE tO tHE CLASS, SHALL
INCLudE ANd dESCRIbE tHOSE wHOM tHE COuRt

FINdS tO bE MEMbERS OF tHE
CLASS. THE judGMENt IN AN ACtION MAINtAINEd AS A CLASS ACtION

uNdER
SubdIVISION (b)(3), wHEtHER OR NOt FAVORAbLE tO tHE CLASS, SHALL INCLudE ANd
SpECIFY OR

dESCRIbE tHOSE tO wHOM tHE NOtICE pROVIdEd IN SubdIVISION
(C)(2) wAS dIRECtEd, ANd wHO HAVE

NOt REquEStEd ExCLuSION, ANd wHOM tHE
COuRt FINdS tO bE MEMbERS OF tHE CLASS.
 
(4) WHEN AppROpRIAtE (A) AN ACtION MAY bE bROuGHt OR MAINtAINEd
AS A CLASS ACtION wItH

RESpECt tO pARtICuLAR ISSuES, OR (B) A CLASS MAY bE
dIVIdEd INtO SubCLASSES ANd EACH SubCLASS

tREAtEd AS A CLASS, ANd tHE
pROVISIONS OF tHIS RuLE SHALL tHEN bE CONStRuEd ANd AppLIEd

ACCORdINGLY.
 
(d) ORdERS IN CONduCt OF ACtIONS. IN tHE CONduCt OF ACtIONS tO wHICH tHIS
RuLE AppLIES, tHE COuRt

MAY MAkE AppROpRIAtE ORdERS:
 
(1) dEtERMINING tHE COuRSE OF pROCEEdINGS OR pRESCRIbING MEASuRES
tO pREVENt uNduE

REpEtItION OR COMpLICAtION IN tHE pRESENtAtION OF EVIdENCE
OR ARGuMENt;
 
(2) REquIRING, FOR tHE pROtECtION OF tHE MEMbERS OF tHE CLASS OR
OtHERwISE FOR tHE FAIR

CONduCt OF tHE ACtION, tHAt NOtICE bE GIVEN IN SuCH
MANNER AS tHE COuRt MAY dIRECt tO SOME

OR ALL OF tHE MEMbERS OF ANY StEp
IN tHE ACtION, OR OF tHE pROpOSEd ExtENt OF tHE judGMENt,
OR OF tHE
OppORtuNItY OF MEMbERS tO SIGNIFY wHEtHER tHEY CONSIdER tHE
REpRESENtAtION FAIR

ANd AdEquAtE, tO INtERVENE ANd pRESENt CLAIMS OR
dEFENSES, OR OtHERwISE tO COME INtO tHE
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ACtION;
 
(3) IMpOSING CONdItIONS ON tHE REpRESENtAtIVE pARtIES OR ON
INtERVENORS;
 
(4) REquIRING tHAt tHE pLEAdINGS bE AMENdEd tO ELIMINAtE tHEREFROM
ALLEGAtIONS AS tO

REpRESENtAtION OF AbSENt pERSONS, ANd tHAt tHE ACtION
pROCEEd ACCORdINGLY;
 
(5) dEALING wItH SIMILAR pROCEduRAL MAttERS. THE ORdERS MAY bE
COMbINEd wItH AN ORdER

uNdER RuLE 16, ANd MAY bE ALtEREd OR AMENdEd
AS MAY bE dESIRAbLE FROM tIME tO tIME.
 
(E) DISMISSAL OR COMpROMISE. A CLASS ACtION SHALL NOt bE dISMISSEd OR
COMpROMISEd wItHOut tHE

AppROVAL OF tHE COuRt, ANd NOtICE OF tHE pROpOSEd
dISMISSAL OR COMpROMISE SHALL bE GIVEN tO ALL

MEMbERS OF tHE CLASS IN SuCH
MANNER AS tHE COuRt dIRECtS.
 
 
UtAH R. CIV. P. 41(b):

 
UNLESS tHE COuRt IN ItS ORdER FOR dISMISSAL OtHERwISE SpECIFIES, A dISMISSAL
uNdER tHIS

SubdIVISION ANd ANY dISMISSAL NOt pROVIdEd FOR IN tHIS RuLE, OtHER
tHAN A dISMISSAL FOR

LACk OF juRISdICtION OR FOR IMpROpER VENuE OR FOR LACk OF
AN INdISpENSAbLE pARtY,
OpERAtES AS AN AdjudICAtION upON tHE MERItS.

 
 
UtAH R. CIV. P. 54(d) COStS.

 
(1) TO wHOM AwARdEd. ExCEpt wHEN ExpRESS pROVISION tHEREFOR IS MAdE
EItHER IN A StAtutE OF tHIS

StAtE OR IN tHESE RuLES, COStS SHALL bE ALLOwEd AS OF
COuRSE tO tHE pREVAILING pARtY uNLESS tHE

COuRt OtHERwISE dIRECtS; pROVIdEd,
HOwEVER, wHERE AN AppEAL OR OtHER pROCEEdING FOR REVIEw IS
tAkEN, COStS OF tHE
ACtION, OtHER tHAN COStS IN CONNECtION wItH SuCH AppEAL OR OtHER pROCEEdING

FOR
REVIEw, SHALL AbIdE tHE FINAL dEtERMINAtION OF tHE CAuSE. COStS AGAINSt tHE StAtE
OF UtAH, ItS

OFFICERS ANd AGENCIES SHALL bE IMpOSEd ONLY tO tHE ExtENt pERMIttEd
bY LAw.
 
(2) HOw ASSESSEd. THE pARtY wHO CLAIMS HIS COStS MuSt wItHIN FIVE dAYS
AFtER tHE ENtRY OF judGMENt

SERVE upON tHE AdVERSE pARtY AGAINSt wHOM COStS ARE
CLAIMEd, A COpY OF A MEMORANduM OF tHE ItEMS

OF HIS COStS ANd NECESSARY
dISbuRSEMENtS IN tHE ACtION, ANd FILE wItH tHE COuRt A LIkE MEMORANduM

tHEREOF
duLY VERIFIEd StAtING tHAt tO AFFIANt’S kNOwLEdGE tHE ItEMS ARE CORRECt, ANd tHAt tHE

dISbuRSEMENtS HAVE bEEN NECESSARILY INCuRREd IN tHE ACtION OR pROCEEdING. A
pARtY dISSAtISFIEd wItH

tHE COStS CLAIMEd MAY, wItHIN SEVEN dAYS AFtER SERVICE OF
tHE MEMORANduM OF COStS, FILE A MOtION tO

HAVE tHE bILL OF COStS tAxEd bY tHE
COuRt IN wHICH tHE judGMENt wAS ENtEREd.
 
A MEMORANduM OF COStS SERVEd ANd FILEd AFtER tHE VERdICt, OR At tHE
tIME OF OR SubSEquENt tO tHE

SERVICE ANd FILING OF tHE FINdINGS OF FACt ANd
CONCLuSIONS OF LAw, but bEFORE tHE ENtRY OF judGMENt,
SHALL NEVERtHELESS bE
CONSIdEREd AS SERVEd ANd FILEd ON tHE dAtE judGMENt IS ENtEREd.

 
 
UtAH R. CIV. P. 67. DEpOSIt IN COuRt.

 
WHEN It IS AdMIttEd bY tHE pLEAdINGS, OR SHOwN upON tHE ExAMINAtION OF A
pARtY, tHAt HE HAS IN HIS

pOSSESSION OR uNdER HIS CONtROL ANY MONEY OR OtHER tHING
CApAbLE OF dELIVERY, wHICH, bEING tHE
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SubjECt OF LItIGAtION, IS HELd bY HIM AS
tRuStEE FOR ANOtHER pARtY, OR wHICH bELONGS OR IS duE tO

ANOtHER pARtY, tHE COuRt
MAY ORdER tHE SAME, upON MOtION, tO bE dEpOSItEd IN COuRt OR dELIVEREd tO

SuCH
pARtY upON SuCH CONdItIONS AS MAY bE juSt, SubjECt tO tHE FuRtHER dIRECtION OF tHE
COuRt;
pROVIdEd tHAt IF MONEY IS pAId INtO COuRt uNdER tHIS RuLE It SHALL bE
dEpOSItEd ANd wItHdRAwN IN
ACCORdANCE wItH SECtION 78-27-4, UtAH COdE
ANNOtAtEd 1953, OR ANY LIkE StAtutE.

 
 

 
 

STATEMENT OF THE CASE

 
          A.       NATURE OF PROCEEDINGS.
 

          THIS IS AN ACtION tO RECOVER, FOR tHE bENEFIt OF A CLASS CONSIStING OF tHE COuNtIES ANd ALL
OtHERS SIMILARLY

SItuAtEd, A pROpERtY tAx REFuNd ORdEREd bY tHE TAx COMMISSION, wHERE
pAYMENt tO AppELLEE wOuLd REpRESENt

dupLICAtE pAYMENt tO AppELLEE IN tHE AppROxIMAtE
AMOuNt OF $16.9 MILLION, OVER ANd AbOVE tHE RAtES AppROVEd bY

tHE PubLIC SERVICE COMMISSION
uNdER uNjuSt ENRICHMENt ANd CONStRuCtIVE tRuSt tHEORIES.

 
          B.       COURSE OF PROCEEDINGS BELOw.
 

          THE COuNtIES FILEd tHEIR pROpOSEd CLASS ACtION COMpLAINt IN tHE THIRd JudICIAL DIStRICt
COuRt, FOR SALt

LAkE COuNtY StAtE OF UtAH, tO IMpOSE A CONStRuCtIVE tRuSt ON $16.9 MILLION IN Ad
VALOREM pROpERtY tAx pAYMENtS

ORdEREd bY tHE TAx COMMISSION tO bE REFuNdEd AS A RESuLt OF A
SEttLEMENt OF dISputES INVOLVING Ad VALOREM tAxES

ON US WESt’S tAxAbLE pROpERtY, FOR tHE
bENEFIt OF tHE putAtIVE CLASS. US WESt FILEd A MOtION tO dISMISS tHE

pROpOSEd CLASS ACtION
COMpLAINt, ALLEGING (1) tHAt tHE tRIAL COuRt LACkEd SubjECt MAttER juRISdICtION OVER wHAt

US WESt
MISCHARACtERIZEd AS AN ACtION FOR REtROACtIVE RAtE-MAkING, ANd (2) tHAt SubjECt MAttER
juRISdICtION

ExCLuSIVELY LAY IN tHE PSC. THE tRIAL COuRt dISMISSEd tHE pROpOSEd CLASS ACtION
COMpLAINt wItH pREjudICE. THE

COuNtIES tIMELY FILEd tHEIR NOtICE OF AppEAL (DOCkEt NO. 990268-SC).  At tHE tIME tHE NOtICE OF AppEAL wAS

FILEd, tHE US WESt MEMORANduM OF COStS wAS
pENdING bEFORE tHE tRIAL COuRt. THE COuNtIES ObjECtEd tO

REASONAbLENESS ANd NECESSItY OF tHE
COStS REquEStEd bY US WESt, ANd MOVEd tO HAVE COStS tAxEd bY tHE tRIAL

COuRt. THE tRIAL COuRt
dENIEd tHE REquESt OF US WESt FOR REIMbuRSEMENt OF tHE SuREtY bONd pREMIuM AS A COSt,

but
ALLOwEd tHE LItIGAtION ExpENSES INCuRREd FOR pREpARAtION OF HEARING ExHIbItS tO bE tAxEd AS
COStS. THE



Affidavit of David W Scofield.htm[6/14/2018 12:16:48 PM]

COuNtIES AppEALEd tHE tRIAL COuRt’S AwARd OF tHOSE COStS (DOCkEt NO. 2000144-SC).

          CONtEMpORANEOuSLY wItH tHE FILING OF tHE pROpOSEd CLASS ACtION COMpLAINt IN tHE THIRd
DIStRICt COuRt, tHE

COuNtIES INItIAtEd AN ACtION bEFORE tHE PSC, REquEStING tHAt tHE PSC
dEtERMINE tHAt tHE REFuNd AMOuNt wOuLd

bE A dOubLE RECOVERY OF pROpERtY tAxES bY US WESt
FOR tHE YEARS IN quEStION ANd FuRtHER REquEStING tHE PSC

tO dECLARE tHAt tHE $16.9 MILLION tAx
REFuNd SHOuLd bE pAId tO A CLASS OF RAtE pAYERS INCLudING tHE COuNtIES ANd

ALL OtHER pERSONS
ANd/OR ENtItIES SIMILARLY SItuAtEd, RAtHER tHAN US WESt. THE PSC tOOk NO ACtION ON tHE

COuNtIES’ pEtItION wItHIN SIxtY dAYS AFtER It wAS FILEd ANd, puRSuANt tO PSC RuLE R746-101-4(2) ANd UtAH COdE

ANN. § 63-46b-21, tHE SECtION OF tHE UtAH AdMINIStRAtIVE PROCEduRES ACt wHICH
GOVERNS dECLARAtORY ORdERS,

tHE COuNtIES’ pEtItION wAS “dEEMEd dENIEd” ON MARCH 1, 1999
(DOCkEt NO. 990771-SC).

          UpON MOtION OF tHE COuNtIES, tHIS COuRt’S ORdER CONSOLIdAtING DOCkEt NOS. 990268SC
ANd 990771-SC

wAS ENtEREd ON DECEMbER 23, 1999. THE pARtIES StIpuLAtEd tO CONSOLIdAtION
OF tHE AppEAL OF tHE tRIAL COuRt’S

COSt AwARd.

 
          C.       STATEMENT OF FACTS.
 

          6.       AppELLEE IS A pubLIC utILItY. THE UtAH PubLIC SERVICE COMMISSION (tHE “PSC”) IS
tHE AGENCY OF

GOVERNMENt CHARGEd wItH tHE RESpONSIbILItY OF SEttING RAtES FOR pubLIC utILItIES. R.
6.

          7.       THE COuNtIES, ANd tHE MEMbERS OF tHE pROpOSEd CLASS, wERE ANd ARE uSERS OF
US WESt’S

tELECOMMuNICAtIONS SERVICES. R. 3.

          8.       THE RAtES CHARGEd bY AppELLEE duRING tHE YEARS 1988 tHROuGH 1996 wERE
EStAbLISHEd bY tHE PSC.

THE PSC dEtERMINEd tHOSE RAtES bASEd ON tHE ExpENSES wHICH US
WESt COuLd bE ExpECtEd tO INCuR tO GENERAtE

SuFFICIENt REVENuE tO pAY tHOSE ExpENSES, ANd
GENERAtE A REASONAbLE REtuRN FOR US WESt’S SHAREHOLdERS.

INCLudEd IN tHE RAtES AutHORIZEd bY
tHE PSC IS AN AMOuNt FOR Ad VALOREM tAxES ON US WESt’S pROpERtIES. R. 6.

THESE RAtES,
pROpERLY SEt ANd CHARGEd, wERE pAId tO US WESt bY RAtEpAYERS, wHO tHEREbY pAId tHE Ad
VALOREM

pROpERtY tAxES AS CONtEMpLAtEd IN tHOSE RAtES.

          9.       US WESt NEGOtIAtEd A REFuNd OF pROpERtY tAxES FROM EACH OF tHE COuNtIES IN
wHICH US WESt’S
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ALLOCAtEd UtAH pROpERtIES ARE LOCAtEd (tHE “SEttLEMENt FuNd” OR tHE “FuNdS”),
IN tHE AppROxIMAtE AMOuNt OF

$16.9 MILLION. R. 6-7. THE RAtEpAYERS HAd ALREAdY pAId US
WESt MONIES tOwARd pAYMENt OF Ad VALOREM tAxES IN

tHE YEARS IN quEStION puRSuANt tO RAtES
pROpERLY SEt bY tHE PSC, ANd US WESt HAd uSEd tHOSE MONIES, IN pARt, tO

pAY tHE Ad VALOREM
tAxES.

          10.     PRIOR tO RECEIVING tHE SEttLEMENt FuNdS, US WESt HAd ALREAdY RECEIVEd FROM ItS
RAtEpAYERS AN

AMOuNt EquAL tO tHE SEttLEMENt FuNd tHROuGH tHE RAtES It CHARGEd ANd RECEIVEd. US WESt’S CuStOMERS INCLudE

tHE COuNtIES ANd OtHERS SIMILARLY SItuAtEd. R. 7.

          11.     THE COuNtIES, ON bEHALF OF tHEMSELVES ANd ALL OtHERS SIMILARLY SItuAtEd, SEEk tO
IMpOSE A

CONStRuCtIVE tRuSt ON tHE SEttLEMENt FuNd ANd COMpEL tHE dIStRIbutION OF tHE FuNdS tO
tHE CLASS ON uNjuSt

ENRICHMENt GROuNdS.
 
R. 1-9 ANd 25-39.

          12.     CONtEMpORANEOuSLY wItH tHE FILING OF tHE pROpOSEd CLASS ACtION COMpLAINt IN tHE
THIRd JudICIAL

DIStRICt COuRt,
 
tHE COuNtIES FILEd A REquESt FOR DECLARAtORY RuLING IN tHE PSC
(DOCkEt NO. 98-049-48),

REquEStING tHAt tHE PSC dEtERMINE tHAt tHE Ad VALOREM tAx REFuNd IF
pAId tO US WESt, wOuLd bE A dOubLE

RECOVERY OF pROpERtY tAxES bY US WESt FOR tHE YEARS IN
quEStION ANd FuRtHER REquEStING tHE PSC tO dECLARE

tHAt $16.9 MILLION bE dIStRIbutEd tO tHE
CLASS OF RAtEpAYERS, tO pREVENt A dOubLE RECOVERY bY US WESt

COMMuNICAtIONS OF ExpENSES
ASSOCIAtEd wItH Ad VALOREM tAxAtION, FIRSt tHROuGH RECEIVING ItS AppROVEd ANd pROpER

RAtES, ANd
tHEN AGAIN, tHROuGH tHE tAx REFuNd. R. 88.

          13.     PubLIC SERVICE COMMISSION RuLE R746-101-4(2) pROVIdES tHAt, IN RuLING ON A
REquESt FOR A

dECLARAtORY RuLING, tHE PSC SHALL ACt IN COMpLIANCE wItH § 63-46b-21 OF tHE UtAH
AdMINIStRAtIVE PROCEduRES

ACt, wHICH GOVERNS dECLARAtORY ORdERS. SECtION 63-46b-21 REquIRES
tHAt tHE PSC tO ISSuE A dECLARAtORY ORdER

wItHIN 60 dAYS AFtER tHE dAtE A pEtItION REquEStING A
dECLARAtORY ORdER IS FILEd, uNLESS tHE pEtItIONER ANd AGENCY

AGREE IN wRItING tO AN ExtENSION OF
tHAt tIME. IF NO ExtENSION IS AGREEd tO IN wRItING ANd NO dECLARAtORY ORdER IS

ISSuEd bY tHE PSC
wItHIN tHE 60 dAY pERIOd, tHE pEtItION IS dEEMEd dENIEd. THE PSC dId NOt ISSuE A dECLARAtORY

ORdER, NO ExtENSION wAS SOuGHt OR ObtAINEd, ANd tHE COuNtIES’ REquESt FOR DECLARAtORY ORdER
wAS dEEMEd



Affidavit of David W Scofield.htm[6/14/2018 12:16:48 PM]

dENIEd ON MARCH 1, 1999. THE COuNtIES tIMELY AppEALEd ON MARCH 30, 1999.

          14.     At tHE COMMENCEMENt OF tHIS CASE, tHE COuNtIES pAId INtO tHE COuRt tHE Ad
VALOREM tAx REFuNd FuNdS

wHICH wERE tHE SubjECt OF tHE CONtROVERSY. R. 16-19. THEREAFtER,
puRSuANt tO tHE REquESt OF COuNSEL FOR US

WESt, tHE pARtIES StIpuLAtEd tHAt tHE FuNdS COuLd bE
RELEASEd tO US WESt IN ExCHANGE FOR A SuREtY bONd. R. 43-

45.

          15.     US WESt FILEd A MOtION tO dISMISS tHE pROpOSEd CLASS ACtION COMpLAINt ON
GROuNdS tHAt tHE PSC

HAS ExCLuSIVE juRISdICtION OVER RAtE-MAkING MAttERS, ASSERtING tHAt tHE
CLASS’ ASSERtION OF AN OwNERSHIp INtERESt

ANd RIGHt tO dIStRIbutION OF tHE FuNdS wAS SOMEHOw
AN AttEMpt tO ENGAGE IN REtROACtIVE RAtE-MAkING. R. 79-81.

THE MOtION tO dISMISS wAS
GRANtEd bY tHE COuRt ANd AN ORdER OF dISMISSAL wItH pREjudICE wAS ENtEREd ON AuGuSt

6, 1999. R. 165-68. THE COuNtIES’ NOtICE OF AppEAL OF tHAt ORdER wAS tIMELY FILEd ON SEptEMbER 3,
1999. R.

189-90.

          16.     `THE tRIAL COuRt ENtEREd ItS ORdER AwARdING COStS tO US WESt IN tHE AMOuNt OF
$1,014.58 ON

FEbRuARY 10, 2000. US WESt HAd REquEStEd AN AwARd OF COSt FOR tHE pREMIuM
OF tHE SuREtY bONd It HAd FILEd. R.

169-71. THE tRIAL COuRt REjECtEd tHAt REquESt, but AwARdEd
US WESt COStS FOR pREpARAtION OF ExHIbItS uSEd At

tHE HEARING ON tHE MOtION tO dISMISS.

          17.     THE COuNtIES’ tIMELY FILEd tHEIR NOtICE OF AppEAL RELAtIVE tO tHE tRIAL COuRt’S AwARd
OF COStS ON

FEbRuARY 16, 2000.

 
SUMMARY OF ARGUMENT

 

          THE COuNtIES, AS putAtIVE CLASS pLAINtIFFS, put FORtH A VERY SIMpLE SubStANtIVE pOSItION:
bECAuSE US WESt

COMMuNICAtIONS, INC. (“US WESt”) HAS ALREAdY, ANd quItE pROpERLY, CHARGEd
tHE RAtEpAYERS ANd COLLECtEd MONIES

It HAS pAId FOR Ad VALOREM pROpERtY tAxES tHROuGH A
pROpER RAtE SEt bY tHE PSC. THE SEttLEMENt FuNdS bELONG

NOt tO US WESt, wHICH HAS ALREAdY
bEEN REIMbuRSEd FOR tHE tAxES pAId bY ItS RAtEpAYERS, tHEREFORE, but tO tHE

CLASS OF RAtEpAYERS
tHEMSELVES wHO ALREAdY REIMbuRSEd US WESt.

          US WESt CLAIMS tHAt tHE ISSuE IS ONE OF RAtE MAkING. It CLEARLY IS NOt, bECAuSE tHE
COuNtIES ANd putAtIVE
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CLASS dO NOt CHALLENGE tHE RAtES SEt bY tHE PSC. INStEAd, tHE COuNtIES
pOINt Out tHE ObVIOuS -- tHAt, bECAuSE

tHOSE RAtES INCORpORAtEd AppROpRIAtE REIMbuRSEMENtS tO
bE pAId bY tHE RAtEpAYERS tO US WESt FOR Ad VALOREM

tAxES pAId, ANd tHOSE REIMbuRSEMENtS
uNdER tHOSE RAtES HAVE ALREAdY bEEN RECEIVEd bY US WESt, US WESt wOuLd

RECEIVE A dOubLE
RECOVERY IF It wERE ALSO ANd IN AddItION ALLOwEd tO REtAIN tHE SEttLEMENt FuNdS. THAt IS uNjuSt

ANd INEquItAbLE tO tHE RAtEpAYERS wHO FORM tHE putAtIVE CLASS, ANd tHE FuNdS SHOuLd,
tHEREFORE, bE dIStRIbutEd tO

A dEFINEd ANd CERtIFIEd CLASS, CONSIStING OF tHE CuStOMERS wHO HAd
ALREAdY REIMbuRSEd US WESt FOR tHE tAxES IN

tHE FIRSt INStANCE.

          THE COuNtIES ASk tHIS COuRt tO RuLE tHAt tHE THIRd DIStRICt COuRt HAS juRISdICtION OVER
SuCH A CLASS

ACtION pROCEEdING -- NOt tO SEt RAtES, NOt tO ALtER OR MOdIFY RAtES, NOt tO REFuNd
pAYMENtS MAdE uNdER SEt RAtES,

but RAtHER tO dECLARE tHE RAtEpAYERS tHE OwNERS OF tHE tAx
REFuNd.

          IF tHIS COuRt wERE tO RuLE tHAt tHE THIRd DIStRICt COuRt dOES NOt HAVE juRISdICtION OVER
SuCH A CLASS

ACtION pROCEEdING, tHEN tHE COuNtIES REquESt tHAt tHIS COuRt CLARIFY tHAt A CLASS
ACtION pROCEEdING tO HAVE

tHOSE SEttLEMENt FuNdS pAId dIRECtLY tO tHE RAtEpAYERS wOuLd IN FACt
bE wItHIN tHE juRISdICtION OF tHE PSC ANd

dIRECt tHE ACtION tO SO pROCEEd IN tHAt FORuM. THE
RAtES tHAt wERE pAId bY RAtEpAYERS AS SEt IN tHE pASt ARE NOt

bEING CHALLENGEd AS IN ANY wAY
uNFAIR OR INEquItAbLE. INStEAd, It IS tHE SEttLEMENt FuNd ItSELF tHAt IS tHE SubjECt

OF tHIS CLAIM. THOSE FuNdS dO NOt StEM FROM RAtE-MAkING bY tHE PSC. THOSE FuNdS StEM FROM AN ORdER
FROM tHE

UtAH StAtE TAx COMMISSION (“TAx COMMISSION”) AppROVING A SEttLEMENt AGREEMENt.
US WESt HAS ALREAdY bEEN

MAdE wHOLE bY bEING pAId bY ItS CuStOMERS, tHE RAtEpAYERS. It IS
tHE CUSTOMERS OF US WESt wHO ARE ENtItLEd tO

tHE FuNdS.

          AS tO tHE COuNtIES’ AppEAL OF tHE COStS AwARd MAdE bY tHE THIRd DIStRICt COuRt ON
FEbRuARY 9, 2000, tHE

COuNtIES SubMIt tHAt, IN A CASE dIRECtLY ON pOINt, tHIS COuRt HAS RuLEd
AGAINSt tHE tYpE OF COStS ALLOwEd bY tHE

tRIAL COuRt. THE tRIAL COuRt MAdE NO FINdING AS tO
wHEtHER tHE COStS wERE REASONAbLY ANd/OR NECESSARILY

INCuRREd, ANd tHE COuNtIES SubMIt tHAt
NO SuCH FINdING COuLd HAVE bEEN MAdE IN tHAt tHE COStS wERE INCuRREd tO

CREAtE HEARING
ExHIbItS wHICH wERE NOtHING MORE tHAN ENLARGEMENtS OF StAtutES CONtAINEd IN tHE UtAH COdE
ANd
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pLEAdINGS IN tHE CASE.

          FINALLY, A dISMISSAL wITH pREjUDICE IS IMpROpER wHERE tHE GROuNdS ARE LACk OF SubjECt
MAttER juRSIdCtION.

 

ARGUMENT

I.        THE DISTRICT COURT IS THE PROpER FORUM FOR RESOLUTION OF THE COUNTIES’
CLAIMS.
 

          THE COuNtIES, ON bEHALF OF tHEMSELVES ANd ALL OtHER CuStOMERS OF US WESt SIMILARLY
SItuAtEd, INItIAtEd

tHIS pROSpECtIVE CLASS ACtION tO RECOVER A SpECIFIC RES, IN tHE FORM OF A
pROpERtY tAx REFuNd, tO bE pAId tO US

WESt AS A RESuLt OF tHE SEttLEMENt OF dISputEd tAxES pAId
bY US WESt uNdER pROtESt. IN SEEkING tO RECOVER

tHOSE FuNdS, tHE COuNtIES dO NOt ASSERt tHAt
tHE RAtES SEt bY tHE PSC FOR tHE tAx YEARS IN quEStION ARE NOt juSt

ANd REASONAbLE. THE
COuNtIES’ pROpOSEd CLASS ACtION COMpLAINt SIMpLY RAISES tHE ISSuE OF wHO IS ENtItLEd tO

RECEIVE
tHE FuNdS pAId IN CONNECtION wItH tHE SEttLEMENt -- US WESt OR ItS CuStOMERS. THE tRIAL COuRt

ERRONEOuSLY CONCLudEd tHAt, IF It wERE tO tAkE juRISdICtION OVER tHE pROpOSEd CLASS CLAIMS, tHE
pRINCIpLES OF

SEpARAtION OF pOwERS wOuLd bE VIOLAtEd.

 
          A.       THE TRIAL COURT ERRED WHEN IT RULED THAT EXERCISING JURISDICTION OVER THE
CLAIMS OF THE

COUNTIES, AS PUTATIVE CLASS REpRESENTATIVES, WOULD VIOLATE
SEpARATION OF POwERS PRINCIpLES.
 

          THE UtAH CONStItutION dEFINES tHE tHREE dEpARtMENtS OF GOVERNMENt (LEGISLAtIVE,
ExECutIVE, ANd JudICIAL),

ANd pROHIbItS ANY pERSON CHARGEd wItH ExERCISING tHE pOwERS
“pROpERLY bELONGING” tO ONE OF tHESE dEpARtMENtS

FROM ExERCISING ANY FuNCtIONS “AppERtAINING
tO EItHER OF tHE OtHERS,” ExCEpt AS OtHERwISE AutHORIZEd IN tHE

CONStItutION.


          THE GENERAL GRANt OF juRISdICtION tO tHE dIStRICt COuRtS (A pARt OF tHE judICIAL bRANCH, ALONG
wItH tHE UtAH

SupREME COuRt ANd OtHER COuRtS EStAbLISHEd bY tHE LEGISLAtuRE) IS FOuNd IN
ARtICLE VIII, §§ 1 ANd 5 OF tHE UtAH

CONStItutION ANd IMpLEMENtEd bY UtAH COdE ANN. § 78-3-4(1), wHICH GIVES tHE dIStRICt COuRt “ORIGINAL juRISdICtION

IN ALL MAttERS CIVIL ANd CRIMINAL, NOt
ExCEptEd IN tHE UtAH CONStItutION ANd NOt pROHIbItEd bY LAw.” THE MANdAtE OF

dIStRICt COuRtS
IS tO HEAR ANd RESOLVE CONtROVERSIES bEtwEEN pARtIES IN LItIGAtION.
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          THE PSC’S GRANt OF AutHORItY IS FOuNd IN UtAH COdE ANN. §§ 54-1-1 ANd 54-4-1, wHICH
VESt tHE PSC, A

pARt OF tHE LEGISLAtIVE bRANCH OF GOVERNMENt, wItH “pOwER ANd juRISdICtION tO
SupERVISE ANd REGuLAtE EVERY pubLIC

utILItY IN tHIS StAtE, ANd tO SupERVISE ALL OF tHE buSINESS OF
EVERY SuCH pubLIC utILItY IN tHIS StAtE, ANd tO dO ALL

tHINGS, wHEtHER HEREIN SpECIFICALLY
dESIGNAtEd OR IN AddItION tHEREtO, wHICH ARE NECESSARY OR CONVENIENt IN tHE

ExERCISE OF SuCH
pOwER ANd juRISdICtION . . . .”

          THE SEpARAtION OF pOwERS pROVISIONS OF ARtICLE V, § 1 wERE dISCuSSEd ExtENSIVELY bY tHIS
COuRt IN IN RE

YOuNG,
 
wHERE tHE ISSuE pRESENtEd wAS wHEtHER MEMbERS OF tHE UtAH
LEGISLAtuRE COuLd ALSO SERVE ON tHE

JudICIAL CONduCt COMMISSION. IN tHAt CASE, tHIS COuRt
ACkNOwLEdGEd tHAt

[A] NECESSARY COROLLARY tO tHE dOCtRINE tHAt SOME pOwERS OR FuNCtIONS
bELONG

ExCLuSIVELY tO tHE MEMbERS OF ONE bRANCH IS tHAt tHERE MuSt bE
pOwERS ANd FuNCtIONS

wHICH MAY, IN AppEARANCE, HAVE CHARACtERIStICS OF
AN INHERENt FuNCtION OF ONE bRANCH

but wHICH MAY bE pERMISSIbLY
ExERCISEd bY ANOtHER bRANCH. 

THE COuRt wENt ON tO NOtE tHAt “It IS juSt tHIS SORt OF judGMENt AbOut wHAt IS SO INHERENt IN A
bRANCH tHAt It

CANNOt bE ExERCISEd bY ANOtHER ANd wHAt IS NOt SO INHERENt tO ONE tHAt It CAN bE
ExERCISEd bY SEVERAL tHAt OuR

CASES HAVE StRIVEN tO dEtERMINE OVER tHE YEARS,”
 
ANd CONCLudEd
tHAt “wHEN tHE pOwER ExERCISEd OR tHE

FuNCtION pERFORMEd IS ONE tHAt wE dEtERMINE IS NOt
ExCLuSIVE tO A bRANCH, It IS NOt AppERtAINING tO tHAt bRANCH ANd

dOES NOt FALL wItHIN tHE REACH OF
tHE SECONd CLAuSE OF ARtICLE V, SECtION 1.”


          It IS bEYONd quEStION tHAt tHE dIStRICt COuRtS ANd OtHER StAtE AGENCIES ROutINELY AddRESS
ISSuES tHAt

tANGENtIALLY RELAtE tO tHE INCOME ANd ExpENSES OF pubLIC utILItIES, ExCLuSIVE OF ANY
pARtICIpAtION bY tHE PSC. FOR

ExAMpLE, wORkERS COMpENSAtION CLAIMS, wHICH HAVE A dIRECt
IMpACt ON tHE LAbOR COStS OF pubLIC utILItIES, ARE

dECIdEd bY tHE DEpARtMENt OF LAbOR; tORt
CLAIMS, wHICH MAY RESuLt IN SubStANtIAL LIAbILItY tO A pubLIC utILItY, ARE

bROuGHt bEFORE dIStRICt
COuRtS; ANd CHALLENGES tO tHE VALuAtION OF tAxAbLE pROpERtY (ONE OF wHICH GAVE RISE tO

tHE
SEttLEMENt FuNd At ISSuE HERE) ARE RESOLVEd bY tHE TAx COMMISSION, EVEN tHOuGH tHE TAx
COMMISSION’S FINAL

dEtERMINAtION OF VALuE uNquEStIONAbLY IMpACtS ON “tHE buSINESS OF . . .
SuCH pubLIC utILItY.”


 
          B.       AppLICATION OF THIS COURT’S SEpARATION OF POwERS TEST DEMONSTRATES THAT
THE SEpARATION OF

POwERS CLAUSE IS NOT VIOLATED BY RESOLUTION OF THIS
DISpUTE BY THE DISTRICT COURT.
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          IN YOuNG, tHIS COuRt ENuNCIAtEd A tESt tO dEtERMINE IF tHE SEpARAtION OF pOwERS
pROVISIONS OF ARtICLE V, §

1 HAVE bEEN VIOLAtEd. THE ANALYSIS REquIRES tHREE INquIRIES, wHICH, IN
tHIS CASE, ARE: (1) bY ACCEptING juRISdICtION,

wOuLd tHE tRIAL COuRt bE REquIREd tO ExERCISE pOwERS
pROpERLY bELONGING tO tHE PSC; (2) wOuLd tHE tRIAL COuRt’S

RuLING ON tHE pROpER dISpOSItION OF tHE
SEttLEMENt FuNd “AppERtAIN” tO tHE PSC IN A wAY tHAt IS ExCLuSIVE tO tHE

FuNCtION OF tHE PSC;
ANd (3) IF SO, IS tHE ExERCISE OF juRISdICtION OtHERwISE pERMIttEd bY tHE CONStItutION? IF tHE

ANSwERS tO tHE FIRSt ANd SECONd quEStIONS ARE IN tHE AFFIRMAtIVE FuRtHER INquIRY IS NECESSARY.
 
IN tHE INStANt

CASE, tHE COuNtIES SEEk tO HAVE tHE AppROpRIAtE AutHORItY HEAR ANd RESOLVE A
CONtROVERSY bEtwEEN AdVERSE

pARtIES IN LItIGAtION. THuS, IF tHE dIStRICt COuRt HEARS tHE CASE, It IS
“ExERCIS[ING] pOwERS pROpERLY bELONGING tO

It],” ANd IS NOt ENCROACHING ON tHE ExCLuSIVE dOMAIN
OF tHE PSC. THuS, tHE ANSwER tO tHE FIRSt quEStION IN tHE

YOuNG tESt IS “NO.”


          THE SECONd quEStION, wOuLd tHE tRIAL COuRt’S RuLING ON tHE pROpER dISpOSItION OF tHE
SEttLEMENt FuNd

“AppERtAIN” tO tHE PSC IN A wAY tHAt IS ExCLuSIVE tO tHE FuNCtION OF tHE PSC,
INVOLVES AN ANALYSIS OF tHE

pHRASE“AppERtAINING tO,” wHICH HAS bEEN INtERpREtEd tO REFERENCE
tHE “pRIMARY,” “CORE,” OR “ESSENtIAL” pOwERS OF

tHE dEpARtMENt. THE “CORE” pOwERS OF tHE judICIAL
dEpARtMENt INCLudE tHE pOwER tO HEAR ANd dEtERMINE

CONtROVERSIES bEtwEEN AdVERSE pARtIES
ANd quEStIONS IN LItIGAtION.


THE COuNtIES REquESt tHAt SOME AutHORItY HEAR ANd dEtERMINE A CONtROVERSY bEtwEEN AdVERSE
pARtIES; tHAt IS, tHE

pROpER dISpOSItION OF tHE SEttLEMENt FuNd, A CORE FuNCtION OF tHE judICIARY. THE RESpONSE tO tHE SECONd quEStION

IN tHE YOuNG tESt IS ALSO “NO.”
 
BECAuSE tHE AutHORItY tO
RESOLVE tHIS CONtROVERSY IS A CORE FuNCtION OF tHE

judICIARY, wE NEEd LOOk NO FuRtHER uNdER tHE
YOuNG tESt tO FINd tHAt tHE dIStRICt COuRt IS tHE AppROpRIAtE FORuM.


 
          C.       RESOLutION OF THE CLAIMS PRESENtEd bY THE COuNtIES DOES NOt REquIRE THE
SpECIAL ExpERtISE OF A

REGuLAtORY AGENCY.
 

          IN CAMpbELL V. MOuNtAIN StAtES TELEpHONE & TELEGRApH CO.,
 
tHE ARIZONA COuRt OF
AppEALS HELd tHAt IF

A COMpLAINt RAISES ISSuES CONCERNEd ONLY wItH tHE MANNER ANd MEANS OF
pROVIdING tELEpHONE SERVICE, tHE ARIZONA

EquIVALENt OF tHE PSC HAS pRIMARY juRISdICtION. THE
CAMpbELL COuRt HELd tHAt tHE PSC dOES NOt HAVE ExCLuSIVE
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juRISdICtION wHEN tHE CASE “dOES
NOt INVOLVE tHE quEStION OF wHEtHER [tHE tELEpHONE COMpANY IS] AdEquAtELY

pROVIdING tELEpHONE
SERVICE tO tHE pubLIC . . . [OR] SEEkING INjuNCtIVE RELIEF tO EStAbLISH bROAd pubLIC dOCtRINES, OR

RIGHtS tO SERVICE OR LEVELS OF SERVICE.
 
THIS COuRt HAS HELd tHAt

[p]ubLIC utILItIES HAVE NO wHOLESALE IMMuNItY FROM tHE dutIES IMpOSEd bY
tORt LAw GENERALLY. A
utILItIES’ ACtIONS wHICH GIVE RISE tO tORtIOuS OR
CONtRACtuAL LIAbILItY ANd wHICH DO NOT CALL IN
QUESTION THE VALIDITY OF
ORDERS OF THE PSC OR tRENCH upON ItS dELEGAtEd pOwERS ARE

SubjECt tO tHE
juRISdICtION OF tHE dIStRICt COuRt.


THE COuNtIES REItERAtE tHAt tHEY dO NOt CHALLENGE IN ANY wAY tHE VALIdItY OF tHE ORdERS OF tHE PSC; tHE

COuNtIES ASSERt EquItAbLE OwNERSHIp OF tHE SEttLEMENt FuNd ON bEHALF OF tHEMSELVES, ANd OtHER MEMbERS OF tHE

putAtIVE CLASS. WHILE tHE COuNtIES ACkNOwLEdGE tHAt tHE RAtE-MAkING FuNCtION OF tHE PSC IS A COMpLICAtEd ANd

tIME-CONSuMING pROCEduRE, tHAt FuNCtION wAS IN FACt ExERCISEd bY tHE PSC LONG AGO. THE PSC tHEN ALLOwEd A

RAtE StRuCtuRE tO COLLECt Ad VALOREM tAxES FROM RAtEpAYERS. US WESt dId tHAt ANd pAId tHOSE tAxES. NOwHERE

dId tHE PSC ALLOw US WESt tO bOtH COLLECt tAxES FROM RAtEpAYERS ANd tHEN LAtER HOLd tHE wINdFALL OF A REFuNd

FROM tHE TAx COMMISSION. THE ExpERtISE OF tHE PSC IS SIMpLY NOt
NECESSARY IN tHIS INStANCE, bECAuSE tHE CLASS

ACtION SuIt dEALS SOLELY wItH tHE REFuNd tHROuGH
tHE TAx COMMISSION, NOt tHE RAtES SEt bY tHE PSC. IN LOwELL

GAS COMpANY V. AttORNEY
GENERAL,
 
tHE COuRt AddRESSEd A SIMILAR ISSuE:

WHILE It IS uNdISputEd tHAt SuItS dIRECtLY CHALLENGING pubLIC utILItY RAtES AS
dEtERMINEd bY

tHE dEpARtMENt [OF pubLIC utILItIES] MAY NOt bE bROuGHt IN
tHE SupERIOR COuRt [CItAtION ANd

FOOtNOtE OMIttEd], wE FINd tHIS pRINCIpLE
INAppOSItE HERE. INdEEd, OuR VIEw OF tHE ESSENtIAL

CHARACtER OF tHIS CASE
dIFFERS MARkEdLY FROM tHAt pROpOuNdEd bY tHE COMpANIES. THE

AttORNEY
GENERAL IN HIS COMpLAINtS dOES NOt AttACk tHE VALIdItY OF RAtES AS SEt FORtH
bY tHE

dEpARtMENt. RAtHER, HE CHALLENGES wHAt HE ALLEGES tO bE uNFAIR,
dECEptIVE (COuNt 1), ANd

FRAuduLENt (COuNt 2) pRACtICES bY tHE COMpANY
VIS-A-VIS bOtH tHEIR CuStOMERS ANd tHE

dEpARtMENt. HE ALLEGES FuRtHER tHAt
SuCH pRACtICES wERE NEItHER pERMIttEd NOR AppROVEd bY

tHE dEpARtMENt.
[FOOtNOtE OMIttEd.]

 

          AS ONE COuRt NOtEd, “NO FIxEd FORMuLA ExIStS FOR AppLYING tHE dOCtRINE OF pRIMARY
juRISdICtION.”


HOwEVER, wHERE RESOLutION OF AN ISSuE dOES NOt REquIRE tHE SpECIAL COMpEtENCE
OF AN AGENCY EStAbLISHEd tO

IMpLEMENt A REGuLAtORY SCHEME, pRIMARY juRISdICtION REStS wItH
COuRtS OF ORIGINAL juRISdICtION. HERE, tHE pREMISE

OF tHE COuNtIES’ CASE IS quItE SIMpLE -- tHE
COuNtIES ANd OtHER MEMbERS OF tHE putAtIVE CLASS HAVE pAId tHE

CHARGES US WESt wAS
pERMIttEd bY tHE PSC tO CHARGE tHROuGH tHEIR pAYMENt tO US WESt FOR SERVICES. THOSE
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COStS
INCLudEd tHE tAxES wHICH ARE NOw REpRESENtEd bY tHE SEttLEMENt FuNd. US WESt HAS ALREAdY
RECEIVEd

REIMbuRSEMENt FOR ItS tAx LIAbILItY ANd, IF tHE COuNtIES’ CLAIMS ARE NOt HEARd, tHE
SEttLEMENt FuNd REpRESENtS A

SECONd REIMbuRSEMENt FOR tHE SAME ExpENSES. THE ISSuE IS
ONE OF EquItY, NOt ONE REquIRING tHE COMpLICAtEd RAtE-

MAkING ExpERtISE OF tHE PSC.

 
          D.       IF THE COURT DETERMINES THE COUNTIES’ CLASS CLAIMS CANNOT BE HEARD BY
THE DISTRICT COURT, THE

COURT SHOULD REMAND THE MATTER TO THE PSC FOR
FURTHER PROCEEDINGS.
 

          US WESt ARGuEd tO tHE dIStRICt COuRt tHAt It LACkEd SubjECt MAttER juRISdICtION tO HEAR ANd
RuLE ON tHIS

CONtROVERSY ANd ASSERtEd tHAt tHE PSC HAd “ExCLuSIVE AutHORItY OVER RAtE MAkING
ISSuES ANd . . . tHE COuRtS HAVE

NO AutHORItY tO ENGAGE IN RAtE MAkING OR RAtE AdjuStMENt.”
 
THE COuNtIES ARGuEd tHAt tHE RES OF tHE ACtION --

tHE bONd wHICH wAS pOStEd bY US WESt AS A
SubStItutE FOR tHE ORIGINAL RES OF $16.9 MILLION -- HAd NOtHING tO dO

wItH RAtE-MAkING; RAtHER, It
wAS A quEStION OF dEtERMINING wHO wAS RIGHtFuLLY ENtItLEd tO tHOSE SpECIFIC Ad

VALOREM pROpERtY
tAx REFuNd MONIES. THE tRIAL COuRt AGREEd wItH US WESt ANd RuLEd tHAt ONLY tHE PSC, ANd NOt

tHE COuRt, HAd SubjECt MAttER juRISdICtION OVER tHE ISSuE, YEt pARAdOxICALLY ERRONEOuSLY
pROCEEdEd tO dISMISS tHE

CASE wItH pREjudICE.


          BECAuSE tHE StAtutES ARE NOt CLEAR, tHE COuNtIES ALSO FILEd A pEtItION wItH tHE PSC FOR
FORMAL

AdjudICAtION SEEkING tHE SAME RELIEF FOR A putAtIVE CLASS. THE PSC SIMpLY tOOk NO
ACtION ON tHAt pEtItION ANd It

wAS tHEREFORE dEEMEd dENIEd. US WESt tHEN ARGuEd, IN SuppORt
OF ItS MOtION tO dISMISS tHE AppEAL tO tHIS COuRt,

tHAt tHE PSC IS “StAtutORILY pROHIbItEd FROM
GRANtING tHE COuNtIES’ REquESt.”


          US WESt ARGuEd tO tHE THIRd DIStRICt COuRt tHAt ONLY tHE PSC HAS juRISdICtION tO RESOLVE
tHE ISSuE

pRESENtEd bY tHE COuNtIES, YEt ALSO ARGuES tHAt tHE PSC IS “StAtutORILY pROHIbItEd”
FROM CONSIdERING tHE ISSuES

RAISEd bY tHE COuNtIES bECAuSE US WESt “NEVER CONSENtEd tO A
dEtERMINAtION OF tHE ISSuES RAISEd bY tHE REquESt

IN A dECLARAtORY pROCEEdING.”
 
IN OtHER
wORdS, tHE pOSItION OF US WESt IS tHAt tHE dEtERMINAtION OF tHE

RIGHtFuL OwNER OF tHE $16.9
MILLION At ISSuE -- US WESt OR tHE RAtEpAYER CLASS -- CAN bE dEtERMINEd ONLY bY tHE

PSC, but
ONLY IF US WESt FIRSt CONSENtS tO HAVE tHE ISSuE CONSIdEREd bY tHE PSC. US WESt’S
ARGuMENtS ARE
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INCONSIStENt ANd, EVIdENtLY, AIMEd At AttEMptING pRECLudE ANY AutHORItY FROM
FuLLY HEARING ANd RESOLVING tHE

COuNtIES’ CLAIMS. SuCH AttEMptEd wHIpSAwING SHOuLd bE dEALt
wItH NOw, tO pREVENt FutuRE AppEALS ON ISSuES NOw

bEFORE tHIS COuRt.

          TO pREVENt US WESt FROM SuCCEEdING IN tHwARtING tHE COuNtIES’ AttEMptS tO bE HEARd, IF
tHIS COuRt

dEtERMINES tHAt tHE dIStRICt COuRt dOES LACk SubjECt MAttER juRISdICtION, tHIS COuRt
SHOuLd REMANd tO tHE PSC

bASEd ON tHIS COuRt’S dEtERMINAtION tHAt tHE PSC IN FACt IS NOt
“StAtutORILY pROHIbItEd” AS US WESt ARGuES, IS

NOt IMpEdEd bY tHE THIRd DIStRICt COuRt’S
IMpROpER “wItH pREjudICE” dEtERMINAtION, ANd MuSt pROCEEd.

 
II.       THE CLAIMS OF THE COUNTIES ARE EQUITAbLE IN NATURE, DO NOT RELATE TO RATE-MAKING, AND DO NOT

CHALLENGE THE LEGALITY OR PROpRIETY OF RATES CHARGED BY U
S WEST, AS SET BY THE PSC.
 

          THE tRIAL COuRt FOuNd tHAt tHE “ALtERNAtIVE REMEdIES SOuGHt bY [tHE COuNtIES] ARE RAtE-MAkING, AN

AdjuStMENt OF RAtES pREVIOuSLY SEt bY tHE PubLIC SERVICE COMMISSION OR A pARtIAL
REFuNd OF tHOSE RAtES, wHICH [ ]

ARE wItHIN tHE ExCLuSIVE juRISdICtION OF tHE PubLIC SERVICE
COMMISSION.”
 
IF tHIS COuRt dEtERMINES tHE tRIAL

COuRt’S FINdING IS INCORRECt, AS It MuSt bE
FOuNd, tHE tRIAL COuRt’S dISMISSAL OF tHE COuNtIES’ CLAIMS IS ERRONEOuS

ANd SHOuLd bE REVERSEd.


          THE tRIAL COuRt MISuNdERStOOd tHE FuNdAMENtAL NAtuRE OF tHE COuNtIES’ CLAIMS ANd,
bECAuSE It

MISuNdERStOOd tHE FuNdAMENtAL NAtuRE OF tHE COuNtIES’ CLAIMS, It RuLEd It dId NOt
HAVE juRISdICtION tO ENtERtAIN

tHE COuNtIES REquESt FOR IMpOSItION OF A CONStRuCtIVE tRuSt ON tHE
SEttLEMENt FuNd. THE COuNtIES CLAIM tHAt US

WESt IS NOt ENtItLEd tO REtAIN tHE SEttLEMENt
FuNd ANd tHAt tHE FuNdS SHOuLd bE pAId OVER tO tHE COuNtIES, ANd

OtHER CuStOMERS OF US
WESt bECAuSE US WESt HAS ALREADY bEEN REIMbuRSEd tHROuGH ItS COLLECtEd ANd pROpER

CHARGES FOR tHE REFuNdEd tAxES IN AN AMOuNt EquAL tO tHE AMOuNt OF tHE SEttLEMENt FuNd. US
WESt HAS RECEIVEd

REIMbuRSEMENt FOR tHE tAxES pAID FROM ItS CuStOMERS tHROuGH pAYMENtS It
RECEIVEd bASEd ON RAtES wHICH INCLUDED

AN AMOuNt FOR tHE tAxES wHICH tHE SEttLEMENt FuNd
REpRESENtS. THE COuNtIES DO NOT CHALLENGE tHE FAIRNESS OF

tHE RAtES wHICH tHE PSC, IN tHE
pROpER ExERCISE OF ItS dutIES, dEtERMINEd US WESt wAS ENtItLEd tO CHARGE ItS

CuStOMERS. THEY
CHALLENGE ONLY tHE FuNdAMENtAL uNFAIRNESS OF US WESt kEEpING bOTH MONIES pAId uNdER ItS
RAtE
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StRuCtuRE AND A tAx REFuNd OVER wHICH tHE PSC HAS NO juRISdICtION.

 
          A.       THE TRIAL COURT ERRED IN DISMISSING THE COMpLAINT BECAUSE THE COUNTIES
ADEQUATELY STATED

EQUITAbLE CLAIMS.

          THE CONFuSION OF tHE tRIAL COuRt MAY HAVE ARISEN AS A RESuLt OF tHE dESCRIptION OF tHE
putAtIVE CLASS AS

“RAtEpAYERS.” THAt tHE pARtIES SEEkING tO IMpOSE tHE CONStRuCtIVE tRuSt ARE
dEFINEd wHO pAId tHE RAtES pREVIOuSLY

CHARGEd bY US WESt FOR SERVICES RENdEREd dOES NOt
tRANSLAtE tO A CHALLENGE tO tHE AppROpRIAtENESS, FAIRNESS,

ANd/OR REASONAbLENESS OF tHE RAtES,
tHEMSELVES, ANd, INdEEd, tHE COuNtIES HAVE MAdE NO SuCH CHALLENGE.

          IN RuLING ON US WESt’S MOtION tO dISMISS, tHE tRIAL COuRt wAS REquIREd tO ACCEpt ALL wELL-pLEAdEd FACtuAL

ALLEGAtIONS OF tHE COuNtIES’ AMENdEd COMpLAINt
 
AS tRuE.
 
THE MOtION tO
dISMISS FILEd bY U S WESt wAS bASEd

ON US WESt’S ARGuMENt tHAt tHE COuNtIES’ CLAIMS
NECESSItAtEd REtROACtIVE RAtE-MAkING, tHAt tHE tRIAL COuRt

LACkEd SubjECt MAttER juRISdICtION, ANd
tHAt ExCLuSIVE juRISdICtION tO HEAR tHOSE CLAIMS LAY wItH tHE PSC.
 
IF

tHE COuNtIES’ COMpLAINt
EFFECtIVELY pLEAdS EquItAbLE CLAIMS, tHE tRIAL COuRt HAS SubjECt MAttER juRISdICtION OVER

tHOSE
CLAIMS.

          THE COuNtIES SEEk IMpOSItION OF A CONStRuCtIVE tRuSt ON tHE SEttLEMENt FuNd FOR tHE
bENEFIt OF tHEMSELVES

ANd OtHER quALIFIEd CuStOMERS OF US WESt. TO EStAbLISH ENtItLEMENt tO A
CONStRuCtIVE tRuSt, tHE COuNtIES MuSt

dEMONStRAtE tHAt tHEY, ANd OtHERS SIMILARLY SItuAtEd, HAVE
CONFERREd A bENEFIt upON US WESt; tHAt US WESt IS

AwARE It HAS RECEIVEd tHAt bENEFIt; ANd tHAt
It wOuLd bE INEquItAbLE FOR US WESt tO bE ALLOwEd tO REtAIN tHE

bENEFIt.


          “THE dOCtRINE [OF uNjuSt ENRICHMENt] IS dESIGNEd tO pROVIdE AN EquItAbLE REMEdY wHERE
ONE dOES NOt ExISt At

LAw.”
 
SO, tOO, IS A CONStRuCtIVE tRuSt AN EquItAbLE REMEdY, dESIGNEd tO
“pREVENt uNjuSt ENRICHMENt IN tHE

AbSENCE OF ANY ExpRESS OR IMpLIEd INtENtION tO FORM A tRuSt.”
 
A COuRt “IS bOuNd bY NO uNYIELdING FORMuLA [IN

IMpOSING A CONStRuCtIVE tRuSt], but IS FREE tO
EFFECt juStICE ACCORdING tO tHE EquItIES pECuLIAR tO EACH

tRANSACtION wHEREVER A FAILuRE tO
pERFORM A dutY tO CONVEY pROpERtY wOuLd RESuLt IN uNjuSt ENRICHMENt.”


          IN tHIS CASE, tHE pROpERtY wHICH tHE COuNtIES SEEk tO RECOVER IS REpRESENtEd bY tHE
SEttLEMENt FuNd.

RESOLutION OF tHE CONtROVERSY NEEd AddRESS ONLY tHE EquItAbLE REMEdIES
wHICH tHE COuNtIES SEEk tO AVOId tHE
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uNjuSt ENRICHMENt OF US WESt.

 
          B.       THE COUNTIES DO NOT CHALLENGE EITHER THE AUTHORITY OF THE PSC OR ANY OF
ITS ORDERS.
 

          BEFORE tHE tRIAL COuRt, US WESt ARGuEd tHAt tHE COuNtIES SOuGHt “A REFuNd OF RAtES pAId
duRING tHE

YEARS 1988 tHROuGH 1996 bY U S WEST’S CuStOMERS.” THAt IS NOt, IN FACt, tHE RELIEF
tHE pROpOSEd CLASS ACtION

COMpLAINt REquEStS. THE COMpLAINt SEEkS A dEtERMINAtION tHAt tHE
COuNtIES, ANd OtHER CuStOMERS OF US WESt

SIMILARLY SItuAtEd, ARE tHE pROpER pARtIES tO RECEIVE
dIStRIbutION OF tHE SETTLEMENT FUND, NOt A REFuNd OF RAtES

pAId. THE COuNtIES dO NOt
CHALLENGE tHE RAtES SEt bY tHE PSC ANd dO NOt ALLEGE tHAt US WESt CHARGEd RAtES

OtHER tHAN
AS AutHORIZEd bY tHE PSC.

          THE COuNtIES dO NOt SEEk A REFuNd FROM US WESt ON tHE bASIS tHAt tHE RAtES wERE
ERRONEOuSLY OR

IMpROVIdENtLY SEt bY tHE PSC. IN FACt, tHE COuNtIES dO NOt SEEk A REFuNd FROM
US WESt At ALL. INStEAd, tHE

COuNtIES ASSERt tHAt tHE SEttLEMENt FuNd IS pROpERLY tHE pROpERtY
OF tHE CuStOMERS wHO ACtuALLY pAId tHE

pROpERLY dEtERMINEd RAtES duRING tHE YEARS IN quEStION,
wHICH RAtES INCLudEd ANd wERE uSEd tO pAY pROpERtY tAx

ExpENSES. THOSE wHO ACtuALLY pAID
tHE tAxES HAVE AN EquItAbLE INtERESt IN tHE FuNdS.
 
BECAuSE tHE CuStOMERS

wHO ACtuALLY pAId
tHE ExpENSE FOR wHICH US WESt RECEIVEd REIMbuRSEMENt ARE REAdILY IdENtIFIAbLE, AS IS tHE

SEttLEMENt FuNd, ItSELF, FuRtHER pROCEEdINGS bEFORE tHE PSC tO AdjuSt RAtES FOR ALL CuStOMERS
wOuLd SIMpLY

bROAdEN tHE RANGE OF pARtIES wHO wOuLd bE uNjuStLY ENRICHEd ANd uNNECESSARILY
COMpLICAtE tHE CONtROVERSY.

 
          C.       THE FUNDS WHICH ARE THE SUbjECT MATTER OF THIS LITIGATION ARE AN
IDENTIFIAbLE RES, UpON WHICH

THE COUNTIES SEEK TO IMpOSE A CONSTRUCTIVE
TRUST FOR THE BENEFIT OF THEMSELVES AND ALL OTHER
SIMILARLY SITUATED
CUSTOMERS OF DEFENDANT.

 

          THE COuNtIES dO NOt ALLEGE tHAt tHE PSC’S RAtE wAS ERRONEOuS, uNjuSt, OR uNREASONAbLE. NOR dO tHE

COuNtIES SEEk AN AdjuStMENt OF FutuRE RAtES FOR tHE bENEFIt OF CuStOMERS OF US
WESt. THE putAtIVE CLASS IS NOt

COMpRISEd OF ALL CuStOMERS OF US WESt, but ONLY tHOSE
CuStOMERS wHO pAId US WESt MONIES It uSEd tO pAY

pROpERtY tAxES. THE COuNtIES dO ALLEGE
tHAt tHE tAx SEttLEMENt wOuLd RESuLt IN DEFENdANt RECEIVING MORE tHAN

tHE PSC AutHORIZEd It tO
RECEIVE. THAt RESuLt IS CAuSEd bY tHE TAx COMMISSION’S ORdER OF REFuNd, NOt tHE PSC’S
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RAtE
ORdER. MOREOVER, tHE NEEd FOR FuRtHER INVOLVEMENt bY tHE PSC IS ObVIAtEd bY tHE SIMpLE FACt
tHAt tHE FuNdS

ARE NOt COMpRISEd OF FutuRE FEES ANd CHARGES tO bE pAId bY DEFENdANt’S
CuStOMERS, but INStEAd ARE A SEpARAtE

ANd IdENtIFIAbLE RES. THE CONtROVERSY HERE IS, quItE
SIMpLY, wHICH pARtY OR pARtIES SHOuLd RECEIVE tHE bENEFIt OF

tHE FuNdS.

 
III.      THE TRIAL COURT ERRED WHEN IT RELEASED THE SURETY BOND PRIOR TO
RESOLUTION OF THE COUNTIES’

CLAIMS ON AppEAL.
 

          At tHE OutSEt OF tHE LItIGAtION, tHE COuNtIES pAId tHE ACtuAL tAx REFuNdS INtO tHE COuRt,
CONSIStENt wItH

tHE COuNtIES’ tHEORY tHAt tHE SEttLEMENt FuNd IS A SEpARAtE ANd IdENtIFIAbLE RES
upON wHICH tHE tRIAL COuRt MAY

IMpOSE A CONStRuCtIVE tRuSt FOR tHE bENEFIt OF tHE COuNtIES ANd
OtHER MEMbERS OF tHE putAtIVE CLASS. FOR wHAt

wERE REpRESENtEd tO bE INtERNAL ACCOuNtING
puRpOSES, US WESt REquEStEd tHAt tHE FuNdS bE RELEASEd tO tHEM

ANd tHAt A SuREtY bONd bE
SubStItutEd FOR tHE ACtuAL SEttLEMENt FuNd. THE COuNtIES, AS AN ACCOMMOdAtION tO US

WESt,
StIpuLAtEd tO RELEASE OF tHE CASH CONStItutING tHE SEttLEMENt FuNd ANd SubStItutION OF tHE
SuREtY bONd

REpRESENtING tHE SEttLEMENt FuNd. PuRSuANt tO tHAt StIpuLAtION, tHE bONd wAS tO
REMAIN INtACt uNtIL “RESOLutION

OF tH[E] LItIGAtION.”


          THE COuNtIES SpECIFICALLY ObjECtEd tO tHE pROpOSEd ORdER SubMIttEd bY US WESt AFtER
tHE tRIAL COuRt

GRANtEd tHE MOtION tO dISMISS, tO tHE ExtENt tHAt tHE ORdER ALLOwEd tHE SuREtY
bONd tO bE RELEASEd:

[THE COuNtIES] ALSO ObjECt tO tHE pROpOSAL IN tHE FORM OF ORdER tHAt “tHE
SuREtY bONd

ObtAINEd bY dEFENdANt US WESt bE ‘RELEASEd.’” THIS CASE wILL
NOt bE COMpLEtEd uNtIL FINAL

RESOLutION AFtER AppEAL. PLAINtIFFS INtENd tO
AppEAL tHE COuRt’S RuLING SO tHAt tHE SupREME

COuRt CAN dEtERMINE
wHEtHER, IN FACt, tHIS COuRt HAS juRISdICtION OR tHE PubLIC SERVICE

COMMISSION HAS juRISdICtION. THE COuRt[‘S RuLING] dId NOt ORdER tHE RELEASE
OF tHE SuREtY

bONd ANd tHERE IS NO juStIFICAtION tO dO SO bEFORE tHE UtAH
SupREME COuRt HAS HAd AN

OppORtuNItY FOR REVIEw.

 

THE puRpOSE OF tHE bONd wAS tO pROtECt tHE INtEREStS OF tHE COuNtIES ANd OtHER putAtIVE CLASS
MEMbERS IN

ObtAINING EItHER A judGMENt IN tHIS COuRt OR A REFuNd ORdER FROM tHE PubLIC SERVICE
COMMISSION, ANd tO pROtECt

tHE SEpARAtE IdENtItY OF tHE RES OF tHE CONStRuCtIVE tRuSt.

          THE tRIAL COuRt wAS ON NOtICE tHAt tHE COuNtIES INtENdEd tO AppEAL ItS ORdER OF dISMISSAL
ANd, tHEREFORE,
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HAd NOtICE tHAt tHE LItIGAtION HAd NOt bEEN FuLLY RESOLVEd. RELEASE OF tHE bONd
pRIOR tO FINAL RESOLutION OF tHE

LItIGAtION wAS ERRONEOuS,
 
ANd US WESt SHOuLd bE ORdEREd tO RE-pOSt tHE bONd, OR RE-dEpOSIt tHE FuNdS wItH

tHE tRIAL COuRt, pENdING tHE uLtIMAtE dEtERMINAtION OF
tHE OwNERSHIp OF tHE SEttLEMENt FuNd.

 
IV.      THE TRIAL COURT ERRED IN AwARDING US WEST COSTS FOR PREpARATION OF
UNNECESSARY HEARING

EXHIbITS, NOT ORDERED OR REQUESTED bY THE TRIAL
COURT.
 

          IN ItS VERIFIEd MEMORANduM OF COStS, US WESt SOuGHt AN AwARd OF COStS uNdER UtAH R.
CIV. P. 54(d) FOR

tHE ExpENSE OF pREpARING A VARIEtY OF pOStER-bOARd bLOw-upS OF StAtutES ANd
pLEAdINGS tHAt It uSEd duRING ORAL

ARGuMENt ON ItS MOtION tO DISMISS.
 
THE COuNtIES ObjECtEd
tO tHE ALLOwANCE OF tHESE COStS ON GROuNdS tHAt

tHE COStS wERE NOt “NECESSARILY INCuRREd IN tHE
ACtION,” NOR wERE tHE ExHIbItS REquIREd OR REquEStEd bY tHE

COuRt. THE tRIAL COuRt dENIEd tHE
COuNtIES’ ObjECtION, wItHOut ExpLANAtION.

 
          A.       IF THE TRIAL COURT LACKS JURISDICTION TO HEAR THE COUNTIES’ CLAIMS, IT LACKS
JURISDICTION TO

AwARD COSTS.
 

          THE tRIAL COuRt dISMISSEd tHE COuNtIES’ COMpLAINt, wItH pREjudICE, ON GROuNdS tHAt It wAS
wItHOut

juRISdICtION tO HEAR tHE CASE. “It IS A wELL-SEttLEd RuLE tHAt wHERE tHERE IS NO juRISdICtION
tHE COuRt CAN GIVE ONLY

COStS OF MOtION. . . . WHERE AN ACtION IS dISMISSEd FOR wANt OF
juRISdICtION IN tHE COuRt, wHEtHER tHE COuRt bE OF

LIMItEd OR GENERAL juRISdICtION, judGMENt FOR
COStS CANNOt bE RENdEREd AGAINSt tHE pLAINtIFF.”
 
IF, IN FACt, tHE

tRIAL COuRt LACkEd juRISdICtION tO
ENtERtAIN tHE COuNtIES’ CLAIMS, It ALSO LACkEd juRISdICtION tO AwARd COStS.

 
          B.       THE COSTS SOUGHT ARE NOT PROpERLY AVAILAbLE.
 

          MOREOVER, tHE COStS AwARdEd wAS NOt “NECESSARILY INCuRREd IN tHE ACtION,” AS REquIREd
bY RuLE 54(d). THE

ExHIbItS wERE NOt pREpAREd FOR A tRIAL bEFORE A juRY, NOR dId tHEY ILLuStRAtE A
COMpLICAtEd SERIES OF EVENtS OR

tRANSACtIONS. THE ExpENSE wAS INCuRREd FOR pREpARAtION OF
pOStER-bOARd ExHIbItS dEpICtING StAtutES ANd pORtIONS

OF pLEAdINGS FROM tHE CASE COuNSEL FOR
US WESt CHOSE tO uSE At tHE HEARING. WHILE It IS pERHApS uNdERStANdAbLE

tHAt US WESt wOuLd
pREFER tO tRANSFER tHESE uNNECESSARY COStS FROM ItSELF tO ItS OppONENt, It CANNOt bE

SERIOuSLY
ARGuEd tHAt tHE tRIAL COuRt wAS NOt CApAbLE OF REVIEwING SIMpLE 8 ½” bY 11” pLAIN pApER
pHOtOCOpIES.
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THAt US WESt INStEAd CHOSE tO HAVE tHESE dOCuMENtS REpROduCEd ON
ExpENSIVE pOStER-bOARdS dOES NOt MAkE

tHEM A “NECESSARY ExpENSE.”

          US WESt OFFEREd NO LEGAL AutHORItY SuppORtING tHE AwARd OF SuCH AN ExpENSE ANd tHE
COuNtIES HAVE bEEN

AbLE tO FINd NONE. But EVEN IF tHERE wERE SOME StAtutORY AutHORIZAtION FOR
SuCH AN AwARd OF COStS, tHE ExCESSIVE

COSt CAVEAt GIVEN tO tHE tRIAL COuRtS bY tHE UtAH
SupREME COuRt wOuLd AGAIN REquIRE dISALLOwANCE. THIS COuRt

HAS pROVIdEd GuIdANCE
CONCERNING wHAt ExpENSES OF LItIGAtION MAY bE tAxEd AS COStS:

THE GENERALLY ACCEptEd RuLE IS tHAt [”COStS”] MEANS tHOSE FEES wHICH ARE REquIREd
tO bE pAId tO tHE

COuRt ANd tO wItNESSES, ANd FOR wHICH tHE StAtutES AutHORIZE tO
bE INCLudEd IN tHE judGMENt

[FOOtNOtE OMIttEd]. THERE IS A dIStINCtION tO bE
uNdERStOOd bEtwEEN tHE LEGItIMAtE ANd tAxAbLE

“COStS” ANd OtHER “ExpENSES” OF
LItIGAtION wHICH MAY bE EVER SO NECESSARY, but ARE NOt pROpERLY

tAxAbLE AS
COStS.


          EVEN IF US WESt wERE SIMpLY SEEkING tHE COSt OF pHOtOCOpIES, tHEY ARE CLEARLY NOt
ALLOwAbLE. “MOREOVER,

pHOtOCOpYING ExpENSES HAVE bEEN HELd tO bE ORdINARY OFFICE ExpENSES
tHAt MAY NOt bE tAxEd AS COStS uNdER tHE

StAtEwIdE uNIFORM GuIdELINES FOR tHE tAxAtION OF COStS
IN CIVIL ACtIONS.”
 
THE tRIAL COuRt’S AwARd OF COStS

INAppROpRIAtELY IGNORES tHIS COuRt’S
GuIdELINES ANd SHOuLd bE REVERSEd.

 
V.       DISMISSAL OF THE PROpOSED CLASS ACTION COMpLAINT WITH PREjUDICE WAS
ERRONEOUS.
 

          THE tRIAL COuRt’S ORdER dISMISSING tHE pROpOSEd CLASS ACtION COMpLAINt dISpOSEd OF ALL
CLAIMS, wItH

pREjudICE. At tHE HEARING ON US WESt’S MOtION tO dISMISS, tHE tRIAL COuRt dId NOt
INdICAtE A dISMISS wItH pREjudICE,

INStEAd RuLING AS FOLLOwS:


THE COuRt FINdS tHAt tHE 12B6 [SIC] -- 12B1[SIC] MOtION tO dISMISS
FOR tHE

DEFENdANtS IN tHEIR FAVOR SHOuLd bE IN tHE SAME AS [SIC]
HEREIN GRANtEd. THE COuRt

FINdS tHAt It LACkS SubjECt MAttER
juRISdICtION; ANd, LIkEwISE, tHE SEpARAtION OF pOwERS

ISSuE IS
SuFFICIENt tHAt tHIS COuRt OuGHt NOt tO ExERCISE ItS juRISdICtION.

 

THE COuNtIES ObjECtEd tO tHE pROpOSEd ORdER tO tHE ExtENt tHAt It IMpROpERLY SOuGHt tO dISMISS
tHE ACtION wItH

pREjudICE. THE ObjECtION wAS OVERRuLEd.

          UtAH R. CIV. P. 41(b) REGARdING INVOLuNtARY dISMISSAL pROVIdES:

UNLESS tHE COuRt IN ItS ORdER FOR dISMISSAL OtHERwISE SpECIFIES, A
dISMISSAL uNdER tHIS

SubdIVISION ANd ANY dISMISSAL NOt pROVIdEd FOR
IN tHIS RuLE, OTHER THAN A DISMISSAL FOR
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LACK OF jURISDICTION OR FOR
IMpROpER VENuE OR FOR LACk OF AN INdISpENSAbLE pARtY,
OpERAtES AS
AN AdjudICAtION upON tHE MERItS. [EMpHASIS SuppLIEd.]

 

PROFESSOR WRIGHt ExpLAINS: “RuLES 12(b)(1) tHROuGH 12(b)(5) ANd 12(b)(7) ESSENtIALLY ARE
juRISdICtIONAL

dEFENSES. THEY ARE MOdERN COuNtERpARtS tO tHE COMMON LAw pLEAS IN AbAtEMENt
ANd DO NOT GO TO THE MERITS OF A

CLAIM.”
 
.

          THE tRIAL COuRt tHuS CONtRAdICtEd ItS OwN FINdING tHAt juRISdICtION OVER tHE pROpOSEd CLASS
ACtION ExIStEd

ELSEwHERE,
 
VIZ. tHE PubLIC SERVICE COMMISSION, wHEN It uLtIMAtELY dISMISSEd
tHE pROpOSEd CLASS ACtION

COMpLAINt wITH pREjudICE.
 
IF ALLOwEd tO StANd, tHE dISMISSAL wOuLd
FORECLOSE ANY OtHER AVENuE putAtIVE CLASS

MEMbERS MAY HAVE tO puRSuE tHEIR CLAIMS.
 
IN
CObAbE V. CRAwFORd,
 
tHE UtAH COuRt OF AppEALS NOtEd:

ALtHOuGH OuR RESEARCH dId NOt REVEAL ANY UtAH CASES ON pOINt, OtHER
juRISdICtIONS HAVE

HELd tHAt “A dISMISSAL wItH pREjudICE GIVES tHE dEFENdANt
tHE FuLL RELIEF tO wHICH HE [OR SHE]
IS LEGALLY ENtItLEd ANd IS tANtAMOuNt tO A
judGMENt ON tHE MERItS. [CItAtIONS OMIttEd.] SINCE

“[A]N AdjudICAtION IN
FAVOR OF tHE dEFENdANtS, bY COuRt OF juRY, CAN RISE NO HIGHER tHAN tHIS,”
[CItAtION OMIttEd], tHE dEFENdANt IS tHE pREVAILING pARtY wHERE pLAINtIFF’S
COMpLAINt IS
dISMISSEd wItH pREjudICE.

 

UtAH HAS HIStORICALLY ENFORCEd RES judICAtA pRINCIpLES bEtwEEN COuRtS ANd AGENCIES.
 
It IS CLEAR
tHAt tHE tRIAL

COuRt’S ORdER OF dISMISSAL wItH pREjudICE MuSt, tHEREFORE, At tHE VERY LEASt bE
MOdIFIEd SO AS tO ELIMINAtE It

pRECLuSIVE EFFECt ON tHE AbILItY OF tHE pROpOSEd CLASS MEMbERS tO
puRSuE tHEIR CLAIMS ELSEwHERE, SuCH AS tHE

PSC.

 
CONCLUSION

 

          THE tRIAL COuRt ERREd wHEN It dEtERMINEd tHAt tHE PSC HAd ExCLuSIVE juRISdICtION tO
ENtERtAIN tHE

COuNtIES’ CLAIMS. THE SpECIAL ExpERtISE OF tHE PSC IS NOt REquIREd FOR RESOLutION
OF tHE CONtROVERSY pRESENtEd

IN tHIS ACtION, wHICH IS AN ACtION SEEkING tHE EquItAbLE RELIEF IN
tHE FORM OF A CONStRuCtIVE tRuSt. ONLY A COuRt OF

GENERAL juRISdICtION MAY dEtERMINE tHOSE
CLAIMS.
 
THIS COuRt SHOuLd VACAtE tHE ORdER OF dISMISSAL ANd REMANd

tHIS CASE tO tHE dIStRICt
COuRt FOR FuRtHER pROCEEdINGS. IN tHE EVENt tHE COuRt dEtERMINES tHAt tHE PSC HAS

ExCLuSIVE
SubjECt MAttER juRISdICtION OVER tHE CLAIMS OF tHE COuNtIES, tHE COuRt SHOuLd REVERSE tHE “wItH

pREjudICE” dESIGNAtION OF tHE tRIAL COuRt’S ORdER ANd REMANd tHE CASE tO tHE PSC, wItH
INStRuCtIONS tO dEtERMINE
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tHE EquItAbLE OwNERSHIp OF tHE SEttLEMENt FuNd ANd, IF pROpER,
dIStRIbutE It tO A CERtIFIEd CLASS IN ACCORdANCE

wItH tHE pROVISIONS OF UtAH R. CIV. P. 23.

          THE tRIAL COuRt’S RELEASE OF tHE SuREtY bONd wAS ALSO ERRONEOuS ANd SHOuLd bE REVERSEd. THIS LItIGAtION

wILL NOt bE “RESOLVEd” uNtIL A FINAL dEtERMINAtION bY tHE dIStRICt COuRt OR, IF tHIS
COuRt dEtERMINES tHE dIStRICt

COuRt dOES NOt HAVE juRISdICtION, bY tHE PSC. THE COuRt SHOuLd
ORdER US WESt tO REINStAtE tHE SuREtY bONd

OR, IN tHE ALtERNAtIVE, tO REdEpOSIt tHE SEttLEMENt
FuNdS wItH tHE COuRt.

          FINALLY, tHE COuRt SHOuLd REVERSE tHE tRIAL COuRt’S AwARd OF COStS. PREpARAtION OF
ExpENSIVE ANd tOtALLY

uNNECESSARY HEARING ExHIbItS IS NOt A tAxAbLE COSt uNdER UtAH LAw.

          RESpECTFULLY SUbMITTED tHIS _____ dAY OF JuNE, 2000.
 
                                                 PARSONS, DAVIES, KINGHORN & PETERS

 
 
 
                                                     ____________________________________
                                                     BILL THOMAS PEtERS

                                                     DAVId W. SCOFIELd

                                                     AttORNEYS FOR tHE AppELLANtS

 
 

CERTIFICATE OF SERVICE

 

          THE uNdERSIGNEd HEREbY CERtIFIES tHAt twO tRuE ANd COpIES OF tHE AbOVE ANd FOREGOING
BRIEF OF AppELLANtS

wERE MAILEd, pOStAGE pREpAId, tHIS _____ dAY OF JuNE, 2004, tO tHE
FOLLOwING:

 
GEORGE M. HALEY

RObERt L. StOLEbARGER

JESSICA L. DILLON

HOLME RObERtS & OwEN, LLP
111 EASt BROAdwAY, SuItE 1100
SALt LAkE CItY, UtAH 84111
     AttORNEYS FOR U S WEST
 
GREGORY B. MONSON

DAVId L. MORtENSEN

StOEL RIVES LLP
201 SOutH MAIN, SuItE 1100
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SALt LAkE CItY, UtAH 84111
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MICHAEL L. GINSbERG

ASSIStANt AttORNEY GENERAL

160 EASt 300 SOutH, FIFtH FLOOR

P. O. BOx 140857
SALt LAkE CItY, UtAH 84114-0857
     AttORNEY FOR PubLIC SERVICE COMM.
 
SANdER J. MOOY

ASSIStANt AttORNEY GENERAL

160 EASt 300 SOutH, FIFtH FLOOR

P. O. BOx 140857
SALt LAkE CItY, UtAH 84114-0857
     AttORNEY FOR DIVISION OF PubLIC UtILItIES

 

 
 
 
 
 
 
                                                                _________________________________
                                                                BILL THOMAS PEtERS
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ExHIbIt “D”
 
 

IN THE UTAH SUpREME COURT

BEAVER, BOx ELdER, CACHE, CARbON, DAVIS,
DuCHESNE,
EMERY, GARFIELd, GRANd, IRON, JuAb,
KANE, MILLARd,
MORGAN, PIutE, RICH, SALt LAkE, SAN
PEtE, SEVIER,
SuMMIt, TOOELE, UINtAH, UtAH,
WASAtCH, WASHINGtON,
WAYNE ANd WEbER
COuNtIES, ON BEHALF OF THEMSELVES

ANd ALL OtHER
PERSONS OR ENtItIES SIMILARLY SItuAtEd,
 
PLAINtIFFS ANd AppELLANtS,

 
-VS-

 U S WESt COMMuNICAtIONS,
 
DEFENdANt ANd AppELLEE.

DOCkEt NO. 990268-SC
DOCkEt NO. 990771-SC
DOCkEt NO. 200144-SC

[CONSOLIdAtEd]

PRIORItY NO. 15

 

 
REpLY BRIEF OF AppELLANTS

____________________________
 

AppEAL FROM tHE ORdER OF tHE HONORAbLE DAVId S. YOuNG, DAtEd

AuGuSt 6, 1999; THE PubLIC SERVICE COMMISSION’S DENIAL OF PLAINtIFFS’ PEtItION

FOR DECLARAtORY JudGMENt, DEEMEd DENIEd ON MARCH 1, 1999, ANd THE ORdER

OF tHE HONORAbLE DAVId S. YOuNG, DAtEd FEbRuARY 9, 2000, AwARdING COStS

____________________________
 
GEORGE M. HALEY

RObERt L. StOLEbARGER

JESSICA L. DILLON

HOLME RObERtS & OwEN, LLP
111 EASt BROAdwAY, SuItE 1100
SALt LAkE CItY, UtAH 84111
     ANd

GREGORY B. MONSON

DAVId L. MORtENSEN

StOEL RIVES LLP
201 SOutH MAIN, SuItE 1100
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SALt LAkE CItY, UtAH 84111
     AttORNEYS FOR DEFENdANt U S WEST
 
MICHAEL L. GINSbERG ANd

SANdY MOOY

ASSIStANt AttORNEYS GENERAL

160 EASt 300 SOutH, FIFtH FLOOR

P. O. BOx 140857
SALt LAkE CItY, UtAH 84114-0857
     AttORNEYS FOR PubLIC SERVICE COMM. &
     DIVISION OF PubLIC UtILItIES, RESpECtIVELY

BILL THOMAS PEtERS - 2574
DAVId W. SCOFIELd - 4140
PARSONS, DAVIES, KINGHORN & PEtERS

185 SOutH StAtE StREEt, SuItE 700
SALt LAkE CItY, UtAH 84111
     TELEpHONE: (801) 363-4300
AttORNEYS FOR tHE PLAINtIFF COuNtIES

 

 

 

IN THE UTAH SUpREME COURT

BEAVER, BOx ELdER, CACHE, CARbON,
DAVIS,
DuCHESNE, EMERY, GARFIELd,
GRANd, IRON,
JuAb, KANE, MILLARd,
MORGAN, PIutE, RICH,
SALt LAkE, SAN
PEtE, SEVIER, SuMMIt, TOOELE,
UINtAH,
UtAH, WASAtCH, WASHINGtON, WAYNE

ANd WEbER COuNtIES, ON BEHALF OF

THEMSELVES ANd ALL OtHER PERSONS OR

ENtItIES SIMILARLY SItuAtEd,
 
PLAINtIFFS ANd AppELLANtS,

 
-VS-

 U S WESt COMMuNICAtIONS,
 
DEFENdANt ANd AppELLEE.

DOCkEt NO. 990268-SC
DOCkEt NO. 990771-SC
DOCkEt NO. 200144-SC

[CONSOLIdAtEd]

PRIORItY NO. 15
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REpLY BRIEF OF AppELLANTS

____________________________
 

AppEAL FROM tHE ORdER OF tHE HONORAbLE DAVId S. YOuNG, DAtEd

AuGuSt 6, 1999; THE PubLIC SERVICE COMMISSION’S DENIAL OF PLAINtIFFS’ PEtItION
FOR DECLARAtORY

JudGMENt, DEEMEd DENIEd ON MARCH 1, 1999,
ANd THE ORdER OF tHE HONORAbLE DAVId S. YOuNG,

DAtEd FEbRuARY 9, 2000, AwARdING COStS

____________________________
 
 

 
ARGuMENt. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 1

 WESt’S EFFORt tO CHARACtERIZE tHE RELIEF SOuGHt bY tHE
COuNtIES AS RAtEMAkING IS UNSuppORtAbLE.
. . . . . . . . . . . . . . . . . . . . . . . 1

                  A.      REtROACtIVE RAtEMAkING IS NOt REquIREd TO RESOLVE tHE

CLAIMS OF THE PutAtIVE CLASS tO THE TAx REFuNd MONIES.. . . . . . . . . 5
 

                  B.      THE AutHORItY RELIEd UpON BY US WESt IS DIStINGuISHAbLE ANd
THEREFORE NOt

CONtROLLING.. . . . . . . . . . . . . . . . . . . . . . . . . . . . .6
 

                  C.      CONtRARY tO US WESt’S ARGuMENt, THE COuNtIES HAVE NEVER
ACkNOwLEdGEd THAt

THEIR CLAIM INVOLVES RAtEMAkING.. . . . . 11
 
         II.      US WESt’S ARGuMENtS ON tHE ERRONEOuS DISMISSAL wItH

         PREjudICE ARE WRONG.. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .12
 
         III.     US WESt MuSt KEEp ItS AGREEMENt tO HAVE A BONd POStEd;
         tHE TRIAL COuRt’S RELEASE OF tHE BONd BEFORE RESOLutION

         OF tHE LItIGAtION MuSt bE REVERSEd.. . . . . . . . . . . . . . . . . . . . . . . . . . . . .13
 
         IV.     THE AwARd OF COStS IS CLEARLY IMpROpER.. . . . . . . . . . . . . . . . . . .14
 
         V.      IF tHIS COuRt DEtERMINES tHAt tHE TRIAL COuRt DOES NOt HAVE
JuRISdICtION, THIS COuRt

SHOuLd REMANd tO tHE PSC wItH

         DIRECtIONS tO CONduCt A CLASS ACtION AdjudICAtIVE PROCEEdING.. . . . .15

uSION. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .16

CAtE OF SERVICE. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .18
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CASES:
 
ADKINS V. UNcLE BaRT’S, INc., 
         2000 UT 14, 1 P.3d 528
ATKIN WRIGHT & MILES V. MOuNTaIN STaTES TELEpHONE & TELEGRapH CO., 
         709 P.2d 330 (UtAH 1985)
KLOpp V. COmmONwEaLTH EDISON CO., 
         370 N.E. 2d 822 (ILL. Ct. App. 1977)
MCI TELEcOmm. CORp. V PubLIc SERV. COm’N, 
         840 P.2d 765 (UtAH 1992)
RINGwOOD V. THORNE AuTOwORKS, INc., 
         786 P.2d 1350 (UtAH Ct. App. 1990)
STEwaRT V. UTaH PubLIc SERV. COm’N, 
         885 P.2d 759 (UtAH 1994)
UNITED STaTES V. UTaH CONSTRucTION aND MINING CO., 
         384 U.S. 394 (1966)
UTaH DEpT. OF BuS. REGuLaTIONS V. PubLIc SERV. COm’N, 
         720 P.2d 420 (1986)
 
 
 
STATUTES:
 
UtAH COdE ANN. § 54-4-2
UtAH COdE ANN. § 54-4-4
UtAH COdE ANN. § 54-7-12
STATUTES (CONT’D):
UtAH COdE ANN. § 54-4-7. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .1
 
UtAH COdE ANN. § 54-8b-9. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .1
UtAH COdE ANN. § 54-8b-11. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . .1, 3, 4, 5
 
 
 
RULES:
 
UtAH R. CIV. P. 23
UtAH R. CIV. P. 54(d)
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         AppELLANt COuNtIES, AS REpRESENtAtIVES FOR tHE putAtIVE CLASS (tHE
“COuNtIES”), bY ANd tHROuGH

tHEIR uNdERSIGNEd COuNSEL, SubMIt tHE FOLLOwING REpLY
bRIEF tO tHE bRIEFS OF US WESt COMMuNICAtIONS,

INC. (“US WESt”) ANd tHE PubLIC
SERVICE COMMISSION OF UtAH (“PSC”).


 
ARGUMENT

 
I.       US WEST’S EFFORT TO CHARACTERIZE THE RELIEF SOUGHT bY THE COUNTIES
AS RATEMAKING IS

UNSUppORTAbLE.
 

         US WESt ARGuES tHAt “ANY uNANtICIpAtEd OVER EARNING OR ExpENSE MuSt bE
SubjECtEd tO tHE RAtE

MAkING pROCESS.” US WESt BRIEF At 20. US WESt CItES AS ItS
AutHORItIES FOR tHIS pROpOSItION, UtAH COdE

ANN. §§ 54-4-2, -4, -7,-12, ANd §§ 54-8b-9, -11. YEt tHOSE pROVISIONS dO NOt AddRESS, LEt ALONE

SuppORt, US WESt’S
ARGuMENt. SECtION 54-4-2 SIMpLY ALLOwS tHE PSC, ON ItS OwN MOtION, tO SEt A tIME

ANd pLACE FOR HEARING OF ANY MAttER tHE PSC, ItSELF, dEEMS It SHOuLd HEAR wItHIN tHE
SCOpE OF tHAt

SECtION. THE MAttER bEFORE tHIS COuRt INVOLVES NO SuCH INVEStIGAtION
OR HEARING INItIAtEd bY tHE PSC.

         SECtION 54-4-4 dEALS wItH tHE SItuAtION wHERE tHE PSC FINdS tHAt RAtES
“CHARGEd OR COLLECtEd bY

ANY pubLIC utILItY FOR ANY SERVICE OR pROduCt OR COMMOdItY,
OR IN CONNECtION tHEREwItH . . . ARE uNjuSt,

uNREASONAbLE, dISCRIMINAtORY OR
pREFERENtIAL, OR IN ANY wAYS IN VIOLAtION OF ANY pROVISIONS OF LAw. . . .”

UtAH COdE
ANN. § 54-4-4(1). THE PSC IS tHEN CHARGEd, uNdER tHAt StAtutE, tO “dEtERMINE tHE
juSt,

REASONAbLE OR SuFFICIENt RAtES, FAIRS, tOLLS, RENtALS, CHARGES, CLASSIFICAtIONS,
RuLES, REGuLAtIONS,

pRACtICES OR CONtRACtS tO bE tHEREAFtER ObSERVEd ANd ENFORCEd,
ANd SHALL FIx tHE SAME bY ORdER AS

HEREINAFtER pROVIdEd.” ID. THIS CASE dOES NOt
INVOLVE ANY ALLEGAtION OF “uNjuSt, uNREASONAbLE,

dISCRIMINAtORY OR pREFERENtIAL OR IN
ANY wAYS IN VIOLAtION OF ANY pROVISIONS OF LAw[,]” RAtES, HOwEVER, AS

tHE COuNtIES
MAdE CLEAR IN tHEIR OpENING bRIEF (SECtION II At 31-37). US WESt ANtICIpAtEd
pAYING pROpERtY
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tAxES ANd tHOSE pROpERtY tAxES wERE INCLudEd IN tHE dEtERMINAtION
OF tHE PSC FOR tHE RAtES ACtuALLY

CHARGEd IN tHE YEARS IN quEStION.

         THE RAtE, ItSELF, wAS pROpERLY SEt ANd IS NOt uNjuSt OR uNREASONAbLE. WHAt IS
uNjuSt ANd

uNREASONAbLE IS tO ALLOw US WESt tO REtAIN, NOw, tHE tAx REFuNdS
ACquIREd FOR tHE tAx YEARS IN quEStION,

wHERE It HAS ALREAdY RECEIVEd
REIMbuRSEMENt FOR tHOSE tAxES. US WESt kNEw, EACH YEAR, tHAt It wOuLd

AppEAL ItS
pROpERtY tAxES, AS IS SHOwN bY tHE FACt tHAt It AppEALS EVERY YEAR. ItS RAtES wERE
SEt bASEd upON

ACtuAL pROpERtY tAx ASSESSMENtS, HOwEVER, ANd SO US WESt kNEw
tHAt It wOuLd RECOVER ALL OF tHOSE

tAxES tHROuGH ItS RAtES. ANY REFuNd, US WESt
tHEREFORE kNEw, wOuLd bELONG tO ItS CuStOMERS bECAuSE

US WESt HAd ALREAdY
RECEIVEd FuLL REIMbuRSEMENt FOR tHE pROpERtY tAxES It HAd budGEtEd ANd pAId.

         SECtION 54-7-12 dEALS wItH RAtE INCREASES ANd dECREASES, ANd, bY ItS pLAIN
tERMS, IS INAppLICAbLE tO

tHE SItuAtION bEFORE tHIS COuRt. US WESt ESSENtIALLY
ARGuES tHAt tHE COuNtIES SEEk SOME FORM OF RAtE

dECREASE. “RAtE dECREASE” IS
dEFINEd tO MEAN, HOwEVER: “ANY dIRECt dECREASE IN A RAtE, FAIR, tOLL, RENtAL

OR OtHER
CHARGE OF A pubLIC utILItY OR ANY MOdIFICAtION OF A CLASSIFICAtION, CONtRACt, pRACtICE OR
RuLE tHAt

dECREASES A RAtE, FAIR, tOLL, RENtAL OR OtHER CHARGE OF A pubLIC utILItY.” UtAH
COdE ANN. § 54-7-12(1)(b).

OF pARtICuLAR NOtE IS tHE LEGISLAtuRE’S CHOICE OF tHE
wORd “dIRECt” tO MOdIFY tHE pHRASE “dECEASE IN A RAtE

. . . OR OtHER CHARGE OF A
pubLIC utILItY. . . .” NOtHING IN ANY OF tHE RELIEF REquEStEd bY tHE COuNtIES

INVOLVES A
dIRECt dECREASE OF ANY RAtE. INStEAd, It INVOLVES A SEpARAtE ANd IdENtIFIAbLE RES IN
tHE FORM OF A

pROpERtY tAx REFuNd tHAt tHE putAtIVE CLASS CLAIMS bELONGS tO It, RAtHER
tHAN US WESt. THE “RAtES”

CHARGEd bY US WESt FOR 1988 tHROuGH 1996, INCLuSIVE,
INCLudEd ItS pROpERtY tAx pAYMENt ANd US WESt

HAS RECEIVEd REIMbuRSEMENt IN FuLL
FOR tHOSE pROpERtY tAx pAYMENtS FROM ItS CuStOMERS, tHE putAtIVE CLASS.

NOtHING
AbOut tHE RAtE wAS IMpROpER, uNFAIR OR uNREASONAbLE. THE REFuNd pAId bY tHE
COuNtIES, HOwEVER,

bELONGS tO tHE CuStOMERS, NOt US WESt.

         SECtION 54-8b-9 dEALS wItH tHE PSC’S juRISdICtION, StAtING tHAt NOtHING IN
CHAptER 8b “SHALL bE
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CONStRuEd tO ENLARGE OR REduCE tHE COMMISSION’S juRISdICtION
OVER tHE SERVICES ANd ACtIVItIES” CHAptER 8b

COVERS. UtAH COdE ANN. § 54-8b-9(1). THE StAtutE dOES NOt puRpORt tO GRANt ExCLuSIVE juRISdICtION OVER

ALL MAttERS tO tHE
PSC, AS OppOSEd tO tHE COuRtS. IF It dId, tORt CLAIMS AGAINSt COVEREd “ENtItIES”
COuLd

pROCEEd ONLY IN tHE PSC.

         INdEEd, tHIS COuRt IN ATKIN WRIGHT & MILES V. MOuNTaIN STaTES TELEpHONE &
TELEGRapH CO., 709

P.2d 330 (UtAH 1985), MAdE CLEAR tHAt tHE ExCLuSIVE
juRISdICtION OF tHE PSC GOES ONLY tO “CLAIMS OVER

MAttERS tHAt ARE dELEGAtEd tO tHE
PSC bY StAtutE ANd FOR wHICH tHE PSC CAN GIVE AppROpRIAtE RELIEF.” ID.

At 333. THE ONLY dIStINCtION OF ATKIN WRIGHT & MILES OFFEREd bY US WESt IS ItS uNSuppORtEd
CONCLuSION

tHAt tHIS OwNERSHIp dISputE ASkS tHE dIStRICt COuRt “tO tRENCH upON tHE
COMMISSION’S dELEGAtEd pOwERS . . .

.” US WESt BRIEF At 24. But tHE ONLY SuppORt
FOR tHE “tRENCHING” CONCLuSION IS US WESt’S StRAwMAN

pREMISE tHAt tHE CASE
dEMANdS “RAtEMAkING,” SOMEtHING It CLEARLY dOES NOt.

         NO StAtutE CONFERS ANY, LEt ALONE ExCLuSIVE, juRISdICtION ON tHE PSC tO
dEtERMINE A dISputEd CLAIM

OF OwNERSHIp OVER AN ASSEt, SuCH AS tHIS tAx REFuNd,
tHAt (1) wAS NEVER ON ANY FINANCIAL StAtEMENt OF US

WESt IN ANY RAtEMAkING
pROCEEdING, (2) wAS NEVER tAkEN INtO ACCOuNt IN ANY RAtES, OR RAtEMAkING

pROCEEdING, (3) NEVER CONtRIbutEd REVENuE FROM US WESt buSINESS OpERAtIONS, (4)
wAS NEVER uSEd bY US

WESt IN ANY pORtIONS OF ItS buSINESS OpERAtIONS, ANd (5)
wHICH US WESt ItSELF CONCEdES “dOES NOt INVOLVE

ANY pRIOR ORdER OF tHE
COMMISSION.” US WESt BRIEF At 24. NOR dOES ANY StAtutE VESt tHE PSC wItH

AutHORItY tO pROVIdE RELIEF tO A CLASS uNdER RuLE 23.

          SECtION 54-8b-11 SIMpLY CHARGES tHE PSC wItH ENdEAVORING tO MAkE
tELECOMMuNICAtION SERVICES

AVAILAbLE At juSt ANd REASONAbLE RAtES FOR ALL CLASSES
OF CuStOMERS. THAt SECtION HAS NOtHING tO dO wItH

tHIS dISputE OVER wHO RIGHtFuLLY
OwNS tHE pROpERtY tAx REFuNd.

         AFtER CItING tHOSE StAtutES, US WESt CONCLudES bY SIMpLY bEGGING tHE REAL
quEStION OF wHEtHER

RAtEMAkING IS INVOLVEd: “THuS, ANY RAtE EStAbLISHEd bY tHE
COMMISSION AS A RESuLt OF A REquESt FOR AN
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AdjuStMENt tAkES EFFECt ON tHE RAtES
US WESt CHARGES ItS CuStOMERS IN tHE FutuRE.” US WESt BRIEF At

21. THAt
CONCLuSION, INSOFAR AS It puRpORtS tO AppLY tO tHIS CASE, CANNOt bE bASEd ON tHE
LANGuAGE OF

tHOSE StAtutES, HOwEVER, tHAt ExpRESSLY dEALS wItH RAtES, ANd AppEARS
tO bE bASEd ONLY ON US WESt’S

StRAwMAN pREMISE tHAt tHIS CASE IS A “REquESt FOR
AN AdjuStMENt [IN RAtES]” RAtHER tHAN A CLAIM tO

OwNERSHIp OF A pROpERtY tAx REFuNd.

 
         A.      RETROACTIVE RATEMAKING IS NOT REQUIRED TO RESOLVE THE CLAIMS
OF THE PUTATIVE CLASS TO

THE TAX REFUND MONIES.
 

         THE RuLE AGAINSt REtROACtIVE RAtEMAkING RELIEd ON bY US WESt IS NOt
IMpLICAtEd wHERE, AS HERE, wE

ARE dEALING wItH A SEpARAtE ANd IdENtIFIAbLE SuM OF
MONEY pAId bY tHE COuNtIES AS A tAx REFuNd, ANd tHE

quEStION IS wHO RIGHtFuLLY
OwNS tHAt MONEY. THE COuNtIES ARE NOt pAYING tHE tAx REFuNdS puRSuANt tO ANY

RAtE EStAbLISHEd bY tHE PSC ANd tHE pAYMENt OF tHE REFuNd IS AbSOLutELY, wHOLLY
ANd tOtALLY uNRELAtEd tO

ANY RAtEMAkING pROCESS OR ANY RAtES CHARGEd bY VIRtuE OF
ANY RAtEMAkING pROCESS. THE ONLY CONNECtION --

ANd It IS INdIRECt, RAtHER tHAN
“dIRECt” AS REquIREd bY tHE StAtutE tO EVEN COME wItHIN tHE uMbRELLA OF

RAtEMAkING
-- IS tHE FACt tHAt CuStOMERS REIMbURSED US WESt FOR pROpERtY tAx pAYMENtS It HAd
MAdE IN tHE

pASt, bASEd upON RAtES tHAt wERE SEt, CHARGEd, ANd COLLECtEd FOR tHE
puRpOSE OF REIMbuRSING tHE FuLL

AMOuNt OF pROpERtY tAxES pAId.

         US WESt SIMpLY IGNORES tHE StAtuS OF tHE REFuNd, wHICH wAS dEpOSItEd INtO
tHE CuStOdY OF tHE

THIRd DIStRICt COuRt tO dEtERMINE wHO OwNEd tHE MONIES, ANd
wAS tHEN REpLACEd bY A bONd REpRESENtING

tHOSE FuNdS. THE MONIES dO NOt bELONG
tO US WESt uNLESS ANd uNtIL A COuRt SAYS SO ANd tHEREFORE tHE

MONIES dO NOt
REpRESENt US WESt REVENuE wHICH US WESt MIGHt bE REquIREd tO REFuNd tHROuGH A

RAtEMAkING pROCEduRE. INStEAd, tHE SEpARAtE ANd IdENtIFIAbLE SEt OF FuNdS, AS
REpRESENtEd bY tHE bONd, IS

ItSELF pROpERtY AS tO wHICH RIGHtFuL OwNERSHIp HAS YEt tO
bE dEtERMINEd. BECAuSE tHE FuNdS wILL bE pAId

uNdER tHE bONd tO putAtIVE CLASS
MEMbERS, tHERE IS NO IMpACt FROM tHOSE FuNdS CONCERNING tHE FINANCIAL
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StAtuS OF
US WESt uNLESS ANd uNtIL tHE COuRt SAYS US WESt OwNS tHE FuNdS.

 
         B.      THE AUTHORITY RELIED UpON BY US WEST IS DISTINGUISHAbLE AND
THEREFORE NOT

CONTROLLING.
 

         THE REtROACtIVE RAtEMAkING CASES CItEd bY US WESt INVOLVE COMpLEtELY
dIFFERENt FACtS tHAN ExISt

HERE. FOR ExAMpLE, MCI TELEcOmmuNIcaTIONS. CORp. V
PubLIc SERV. COmm’N, 840 P.2d 765 (UtAH 1992),

dId NOt INVOLVE A SEpARAtE FuNd
OF MONEY GENERAtEd bY A LuMp SuM pROpERtY tAx REFuNd pAYMENtS FROM tHE

COuNtIES. INStEAd, It INVOLVEd tHE FACt tHAt US WESt wAS, IN ItS OpERAtIONS,
CONtINuOuSLY EARNING A HIGHER

RAtE OF REtuRN tHAN HAd bEEN AutHORIZEd IN ItS
RAtEMAkING, duE tO tHE FACt tHAt tHE TAx REFORM ACt OF

1986 LOwEREd tHE OVERALL
RAtE OF tAxAtION tO ALL tAxpAYERS. THE CASE wAS REMANdEd tO ALLOw tHE PSC tO

dEtERMINE wHEtHER tHE TAx REFORM ACt OF 1986 wAS FOuNd tO HAVE RESuLtEd IN AN
uNFORESEEAbLE ANd

ExtRAORdINARY dECREASE IN ExpENSES OR wHEtHER US WESt HAd
ENGAGEd IN MISCONduCt. IF tHE PSC FOuNd

EItHER SCENARIO ON REMANd, tHEN, tO tHE
ExtENt US WESt ExCEEdEd ItS AutHORIZEd RAtE OF REtuRN

EStAbLISHEd IN tHE 1985
GENERAL RAtE CASE, tHE MONIES wERE ORdEREd REFuNdEd tO tHE RAtEpAYERS. SEE ID.

At
776.

         WE ARE NOt dEALING HERE wItH US WESt ExCEEdING ItS AutHORIZEd RAtE OF
REtuRN FOR ANY OF tHE

YEARS IN quEStION FROM wHICH tHE pROpERtY tAx REFuNd pROCEEdS
dERIVE. SIMpLE LOGIC REFutES ANY SuCH

INtERpREtAtION. FOR EACH YEAR tHAt A tAx
REFuNd NOw ExIStS, US WESt pEtItIONEd tO HAVE ItS RAtES SEt

bASEd ON AN ASSESSEd
AMOuNt OF tAxES. A RAtE wAS SEt bASEd upON US WESt pAYING tHAt tAx, SuCH tHAt
tHE

tAx pAId wAS REIMbuRSEd tO US WESt bY ItS CuStOMERS. IN SO dOING, tHE PSC
SEt AN AutHORIZEd RAtE OF

REtuRN ANd NEItHER tHE pAYMENt OF tHE tAxES NOR tHE
REIMbuRSEMENt bY CuStOMERS uNdER tHE SEt RAtE upSEt

tHAt AutHORIZEd RAtE OF
REtuRN.

         THE pRESENt tAx REFuNdS FROM tHE COuNtIES wERE NOt INjECtEd IN US WESt’S
budGEtARY pROCESS FOR

tHE YEARS IN quEStION, wERE NOt pRESENtEd tO tHE PSC IN ItS
RAtEMAkING ANd wERE NOt CONSIdEREd IN
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COLLECtION FROM CuStOMERS. THESE FuNdS
ARE SEpARAtE ANd ApARt FROM RAtES, ARE NOt NOw REVENuES OF US

WESt, ANd IN
EquItY bELONG tO tHE CuStOMERS. THAt wAS NOt tHE CASE IN MCI, bECAuSE tHE EFFECt
OF tHE

CHANGE IN tAxAtION OF tHE TAx REFORM ACt dId NOt RESuLt IN LuMp SuM REFuNdS,
but INStEAd RESuLtEd IN A

LOwERING OF tAxES pAId ANd tO bE pAId FROM OpERAtIONS
uNdER tHE tAx LAwS, OVER tIME.

         US WESt ALSO CItES UTaH DEpT. OF BuS. REGuLaTIONS V. PubLIc SERV. COm’N,
720 P.2d 420 (1986),

AS SOME SuppORt FOR ItS CONtENtION tHAt tHIS pROpERtY tAx
REFuNd IS SOMEHOw INSEpARAbLE FROM tHE

RAtEMAkING pROCESS. SEE US WESt BRIEF
At 22-23. But AGAIN, tHE FACtuAL bACkGROuNd OF tHAt CASE IS

REMARkAbLY dIFFERENt
FROM tHE ONE bEFORE tHIS COuRt. THAt CASE INVOLVEd ORdINARY pROjECtIONS MAdE bY

CONSIdERING HIStORICAL INCOME ANd COSt dAtA ANd pREdICtIONS OF FutuRE COStS ANd
REVENuES. HERE, FOR EACH

OF tHE tAx YEARS IN quEStION, tHE ACtuAL tAxES ASSESSEd
wERE uSEd IN SEttING RAtES, ANd tHE CuStOMERS pAId

tHOSE RAtES tO REIMbuRSE US
WESt tHAt ExACt AMOuNt OF pROpERtY tAxES. THE “FAIR REtuRN ON EquItY” wAS

REACHEd
bECAuSE tHERE wAS SIMpLY A pASStHROuGH tO tHE RAtEpAYERS OF tHE tAxES ACtuALLY
ASSESSEd. THIS IS

NOt A quEStION OF “NOt ACCuRAtELY pREdICt[ING] COStS ANd
REVENuES.” ID. At 420-21.

         THE COuRt’S HOLdING IN UTaH DEpT. OF BuS. REGuLaTIONS wAS tHAt UtAH POwER
& LIGHt wOuLd NOt bE

ALLOwEd tO tRANSFER REVENuE FROM A SpECIAL ENERGY bALANCING
ACCOuNt tO COVER uNExpECtEd SHORtFALLS IN

GENERAL OpERAtING REVENuES. THAt ISSuE
AROSE bECAuSE tHE LEGISLAtuRE HAd RESpONdEd tO RApIdLY ESCALAtING

ENERGY pRICES
bY pASSING A FuEL COSt pASS-tHROuGH StAtutE IN 1975. SEE ID. At 421. THAt StAtutE
wOuLd

NOt ALLOw RECOVERY OF SpECIFIC NONFuEL-RELAtEd ExpENSES, HOwEVER, tHROuGH
tHE SEB ACCOuNt. SEE ID. At

424 THE ISSuE bEFORE tHE COuRt IN tHAt CASE wAS,
tHEREFORE, COMpLEtELY INAppOSItE tO tHIS FACtuAL ANd

LEGAL SItuAtION..

         INdEEd, tHIS COuRt IN STEwaRT V. UTaH PubLIc SERV. COm’N, 885 P.2d 759
(UtAH 1994), ExpRESSLY

REjECtEd AppLICAtION OF tHE REtROACtIVE RAtEMAkING RuLE
ARGuEd bY US WESt IN CASES “wHERE juStICE ANd

EquItY REquIRE tHAt AdjuStMENtS bE
MAdE FOR uNFORESEEN wINdFALLS OR dISAStERS NOt CAuSEd bY tHE utILItY.”
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ID. At 778. HERE, tHE COuNtIES dO NOt SEEk AN AdjuStMENt IN RAtES FROM AN uNFORESEEN
wINdFALL. INStEAd,

tHE putAtIVE CLASS MEMbERS ASSERt EquItAbLE OwNERSHIp OF tHE
FuNdS pAId bY tHE COuNtIES INtO COuRt AS

pROpERtY tAx REFuNdS, NOt ANY pORtION OF
US WESt’S REVENuES tHIS YEAR OR ANY OtHER YEAR tHAt REquIRES

ANY RAtE AdjuStMENt.

         THE CONtENtION OF US WESt tHAt tHE tRIAL COuRt wOuLd bE REquIREd tO
“ExAMINE ALL OF tHE RAtES pAId

tO US WESt FROM 1988 tO 1986[,]” US WESt BRIEF At
23, IS INCORRECt. US WESt ARGuES tHAt tHE RAtES

FOR tHOSE YEARS “wOuLd NEEd tO bE
MEASuREd AGAINSt NOt ONLY tHE TAx REFuNd, but AGAINSt ALL OtHER

ExpENSES IN
ExCESS OF OR LESS tHAN tHOSE EStIMAtEd.” ID. THAt IS NOt tHE CASE. US WESt pAId
pROpERtY

tAxES FOR tHOSE YEARS IN tHE AMOuNt ASSESSEd ANd RECOupEd tHOSE
pAYMENtS IN tHEIR ENtIREtY FROM tHEIR

CuStOMERS. THERE IS NO VARIANCE bEtwEEN tHE
ANtICIpAtEd ExpENSE OR tHE ACtuAL ExpENSE NOR ANY VARIANCE

wItH RESpECt tO
MONIES RECEIVEd FROM CuStOMERS tO RECOup tHAt pARtICuLAR ExpENSE.

         US WESt ARGuES tHAt “It IS pOSSIbLE” tHAt It SuFFEREd SOME uNFORESEEN
ExpENSE IN ONE OF tHOSE YEARS

tHAt wOuLd pROpERLY bE OFFSEt bY ItS RECEIpt OF tHE tAx
REFuNd. HOwEVER, IF IN FACt US WESt HAd AN

uNFORSEEN ExpENSE IN ONE OF tHOSE tAx
YEARS, ItS REMEdY wAS tO AddRESS tHAt uNFORSEEN ExpENSE IN tHE NExt

YEAR’S
RAtEMAkING pROCEEdING. SEE UTaH DEpT. OF BuS. REGuLaTION V. PubLIc SERV. COm’N,
720 P.2d At

420-21 (“OVEREStIMAtES ANd uNdEREStIMAtES ARE tHEN tAkEN INtO
ACCOuNt At tHE NExt GENERAL RAtE

pROCEEdING IN AN AttEMpt tO ARRIVE At A juSt ANd
REASONAbLE FutuRE RAtE.”).

         IF US WESt dId NOt AddRESS tHOSE ISSuES IN tHEIR NExt GENERAL RAtE
pROCEEdING, tHAt wAS A dECISION

tHEY MAdE At tHAt tIME. US WESt CANNOt NOw
CLAIM tO bE ENtItLEd tO tHE tAx REFuNd tO OFFSEt “SOME

uNFORSEEN ExpENSE” tHAt
wOuLd HAVE bEEN tAkEN INtO ACCOuNt At A pREVIOuS YEAR’S RAtEMAkING HEARING ANd

ALREAdY dECIdEd. At NO tIME dId US WESt INCLudE tHESE pROpERtY tAx REFuNdS AS
pROjECtIONS IN ItS

RAtEMAkING AppLICAtIONS ANd It wOuLd bE LONG pASt tHE AppROpRIAtE
tIME tO dO SO NOw.

 
         C.      CONTRARY TO US WEST’S ARGUMENT, THE COUNTIES HAVE NEVER
ACKNOwLEDGED THAT THEIR
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CLAIM INVOLVES RATEMAKING.
 

         AS SuppORt FOR tHE IMpLAuSIbLE ARGuMENt tHAt tHE COuNtIES HAVE CONCEdEd
AdjudICAtION OF tHEIR

CLAIMS REquIRES RECOuRSE tO RAtEMAkING,
 
US WESt CItES tO
tHE COuNtIES’ MEMORANduM IN SuppORt OF

tHEIR MOtION tO dEpOSIt tHE tAx REFuNd
MONIES wItH tHE tRIAL COuRt. US WESt BRIEF At 19-20. THE pORtIONS

EMpHASIZEd bY
US WESt REFER tO tHE pEtItION FOR dECLARAtORY RELIEF FILEd bY tHE COuNtIES wItH tHE
PSC.

THROuGH A pROCESS OF SELECtIVE dISREGARd, US WESt dISCOuNtS tHE LANGuAGE
IN tHOSE SAME pARAGRApHS

wHEREIN tHE COuNtIES ASSERt tHAt tHE tAx REFuNd MONIES
SIMpLY dO NOt bELONG tO US WESt, but bELONG

INStEAd tO tHE CLASS MEMbERS.

         THE COuNtIES dO, HOwEVER, AGREE wItH US WESt’S CONCESSION ON pAGE 19 OF
ItS BRIEF, tHAt It IS tHE

ESSENtIAL NAtuRE OF tHE RELIEF REquEStEd ANd NOt A LAbEL
AttACHEd tO It tHAt dEtERMINES wHEtHER AN ACtION

MuSt bE COMMENCEd bEFORE tHE
PSC OR wHEtHER It MAY pROCEEd bEFORE A COuRt. SEE US WESt BRIEF At 19

(quOtING
KLOpp V. COmmONwEaLTH EDISON CO., 370 N.E. 2d 822, 824 (ILL. Ct. App. 1977)). It
IS US

WESt, HOwEVER, wHICH IGNORES tHE ESSENtIAL NAtuRE OF tHE RELIEF REquEStEd,
I.E., A dECLARAtION OF wHO

OwNS tHE pROpERtY tAx REFuNd—tHE CuStOMERS wHO
ACtuALLY pAId tHE tAxES OR US WESt wHICH HAS ALREAdY

bEEN REIMbuRSEd ANY ANd ALL
SuMS pAId FOR tAxES. US WESt’S ARGuMENt AMOuNtS tO SAYING, AGAIN ANd AGAIN,

wHAt It wOuLd LIkE tHIS COuRt tO CONCLudE, RAtHER tHAN AddRESSING tHE ACtuAL RELIEF
REquEStEd. CALLING

tHIS CASE A RAtEMAkING CASE dOES NOt MAkE It ONE ANd A
COMMON SENSE ANALYSIS OF tHE RELIEF REquEStEd

MAkES CLEAR tHAt tHERE IS NO
IMpINGEMENt upON pASt RAtES.

 
II.      US WEST’S ARGUMENTS ON THE ERRONEOUS DISMISSAL wITH PREjUDICE ARE
WRONG.
 

         It IS dIFFICuLt tO dEtERMINE wHEtHER US WESt’S ARGuMENt tHAt tHE dISMISSAL OF
tHE COuNtIES

COMpLAINt “wItH pREjudICE” IS REALLY NOt A dISMISSAL OpERAtING AS AN
AdjudICAtION ON tHE MERItS wAS OFFEREd

tONGuE-IN-CHEEk. SEE US WESt BRIEF At
31-33. A dISMISSAL “wItH pREjudICE” IS CLEARLY EquIVALENt tO A
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FINAL dECISION “ON tHE
MERItS.” RINGwOOD V. THORNE AuTOwORKS, INc., 786 P.2d 1350, 1357 N.5 (UtAH Ct.

App. 1990). RES JuDIcaTa pRINCIpLES ARE, tHEREFORE, CLEARLY ANd ExpRESSLY
MANdAtEd bY SuCH A dISMISSAL.

         It IS EquALLY IRREFutAbLE tHAt tHE PSC wOuLd bE ACtING AS A “COuRt” ANd tHAt
pRINCIpLES OF RES

JuDIcaTa AppLY tO It. SEE UNITED STaTES V. UTaH CONSTRucTION aND
MINING CO., 384 U.S. 394, 422 (1966)

(“WHEN AN AdMINIStRAtIVE AGENCY IS ACtING IN
A judICIAL CApACItY ANd RESOLVEd dISputEd ISSuES OF FACt

pROpERLY bEFORE It wHICH tHE
pARtIES HAVE HAd AN AdEquAtE OppORtuNItY tO LItIGAtE, tHE COuRtS HAVE NOt

HESItAtEd
tO AppLY RES judICAtA tO ENFORCE REpOSE.”).

         THE ARGuMENt OF US WESt tHAt dISMISSAL OF tHE COMpLAINt, “wItH pREjudICE”
“SIMpLY FuNCtIONS tO

pREVENt tHE COuNtIES FROM ASSERtING ANY ANd ALL juRISdICtIONAL
ISSuES IN ANOtHER COuRt,” IS pALpAbLY

dISINGENuOuS. “WItH pREjudICE” MEANS tHAt ALL
CLAIMS ASSERtEd IN tHE uNdERLYING CASE bROuGHt bY tHE

COuNtIES HAVE bEEN
AdjudICAtEd bY JudGE YOuNG ANd RESOLVEd AGAINSt tHE COuNtIES. THE PSC, wERE It
tO

ENGAGE IN SOME AdjudICAtIVE ROLE IN dEtERMINING tHE CLAIM, wOuLd bE bOuNd bY
JudGE YOuNG’S FINAL

dEtERMINAtION. THE dISMISSAL wItH pREjudICE IS CLEARLY
IMpROpER wHEN dISMISSAL IS FOR LACk OF SubjECt MAttER

juRISdICtION SEE UtAH R. CIV.
P. 41(b) (dISMISSALS SHOuLd NOt OpERAtE AS AdjudICAtIONS ON tHE MERItS wHEN

juRISdICtIONALLY bASEd); HENCE tHIS dISMISSAL wItH pREjudICE MuSt bE REVERSEd.

 
III.     US WEST MUST KEEp ITS AGREEMENT TO HAVE A BOND POSTED; THE TRIAL
COURT’S RELEASE OF THE

BOND BEFORE RESOLUTION OF THE LITIGATION MUST
bE REVERSED.
 

         US WESt ARGuES tHAt tHE ORdER OF tHE tRIAL COuRt, wHICH StAtES tHAt “tHE
pROCEEdS OF tHE bONd ARE

tO bE pAId tO tHE pARtY OR pARtIES AS tHE COuRt dEtERMINES
upON RESOLutION OF tHIS LItIGAtION,” dOES NOt SAY

ANYtHING AbOut wHEN tHE bONd
COuLd pROpERLY bE RELEASEd. OF COuRSE, AGREEING tO pOSt A bONd tHAt COuLd

ARbItRARILY bE SubjECt tO INStANtANEOuS RELEASE wOuLd bE RIdICuLOuS. SINCE tHE
puRpOSE OF tHE bONd wAS tO

ASSuRE pAYMENt tO tHE putAtIVE CLASS upON
dEtERMINAtION tHAt tHE FuNdS bELONG tO tHE putAtIVE CLASS

MEMbERS, tHERE REALLY IS
ONLY ONE pOSSIbLE REASONAbLE INtERpREtAtION OF tHE LANGuAGE OF tHE ORIGINAL ORdER
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REquIRING tHE bONd ANd ItS pREdICAtE StIpuLAtION; tHAt IS, tHAt tHE bONd wILL NOt bE
RELEASEd uNLESS ANd uNtIL

tHERE MIGHt bE A FINAL dEtERMINAtION tHAt US WESt OwNS
tHE tAx REFuNdS RAtHER tHAN tHE putAtIVE CLASS

MEMbERS. THE RELEASE ORdER MuSt
bE REVERSEd ANd US WESt ORdEREd tO REpLACE tHE bONd.

 
IV.     THE AwARD OF COSTS IS CLEARLY IMpROpER.
 

         US WESt ARGuES “tHERE IS NO REASON tO quEStION tHE COuRt’S dEtERMINAtION
tHAt US WESt’S COStS

wERE NECESSARILY INCuRREd NOR IS tHERE REASON tO quEStION tHE
COuRt’S AwARd OF $1,014.58 IN NECESSARY

ANd CLEARLY NON-ExCESSIVE COStS
ASSOCIAtEd wItH US WESt’S pREpARAtIONS FOR tHE HEARING ON ItS MOtION tO

dISMISS.” US WESt BRIEF At 30-31. THERE IS CERtAINLY REASON tO quEStION tHE COuRt’S
dEtERMINAtION wHEN

NO EVIdENCE OF ANY kINd wAS pRESENtEd tO SHOw HOw tHE COStS
SOuGHt wERE “NECESSARILY INCuRREd” AS IS

REquIREd bY UtAH R. CIV. P. 54(d).

         IN FACt, tHERE wAS NO GOOd REASON FOR tHE ExpENdItuRE OF tHOSE SuMS bY US
WESt ANd tHEY COuLd

NOt HAVE bEEN “NECESSARILY INCuRREd” IN tHE LItIGAtION. NO
ORdER OR RuLE REquIREd tHE ExpENdItuRES. ONLY

US WESt’S dESIRE tO SpENd MONEY
ON SupERFLuOuS ExHIbItS FOR uSE At AN ARGuMENt GOVERNEd ItS dECISION tO

SpENd
MONEY. SuCH AN ExpENdItuRE HAS NEVER bEEN RECOGNIZEd IN tHIS StAtE AS A
pROpERLY AwARdAbLE COSt

ANd tHIS IS CERtAINLY NOt tHE CASE tO RECOGNIZE SuCH AN
ExpENdItuRE AS A pROpERLY AwARdAbLE COSt.

 
V.      IF THIS COURT DETERMINES THAT THE TRIAL COURT DOES NOT HAVE
JURISDICTION, THIS COURT SHOULD

REMAND TO THE PSC wITH DIRECTIONS TO
CONDUCT A CLASS ACTION ADjUDICATIVE PROCEEDING.
 

         THE bRIEF OF tHE PSC MAkES CLEAR tHAt tHE PSC IS IMpEdEd FROM pROCEEdING
bY US WESt’S REFuSAL

tO dELIVER ItS StAtutORILY-REquIREd CONSENt.
 
CONSIdERING ItS
OtHER ARGuMENtS MAdE bEFORE tHIS COuRt

tHAt ONLY tHE PSC MAY HEAR tHE MAttER,
tHE bAd FAItH OF US WESt IN tHAt REGARd IS pAtENt. It IS IRONIC

tHAt US WESt AppEARS
tO ARGuE FOR dISMISSAL OF tHE AppEAL OF tHE PSC ORdER wHEN It HAS NEVER

“CONSENtEd” tO bEING A pARtY IN tHE PSC pROCEEdING. THE PSC ANd tHE COuNtIES,
tHE ONLY pARtIES ACtuALLY

AppEARING IN tHAt pROCEEdING, ARE IN AGREEMENt tHAt tHERE
SHOuLd bE A REMANd tO tHE PSC, RAtHER tHAN A
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dISMISSAL, IF tHE DIStRICt COuRt IS
dEtERMINEd NOt tO HAVE juRISdICtION.

         THE COuNtIES ARE uNCERtAIN wHEtHER tHE PSC COuLd, INdEEd, OVERSEE A CLASS
ACtION uNdER UtAH R.

CIV. P. 23. HOwEVER, IF tHE DIStRICt COuRt CANNOt HEAR tHIS
ACtION, tHEN tHE PSC wILL HAVE tO HEAR It

uNdER RuLE 23 ANd, RAtHER tHAN SIMpLY
dISMISS tHE PSC AppEAL, tHE COuRt SHOuLd ENtER AN ORdER

REMANdING tHE CASE tO
tHE PSC tO pROCEEd wItH AN AdjudICAtIVE pROCEEdING, AS pROpOSEd bY tHE PSC IN
ItS

bRIEF, but uNdER UtAH R. CIV. P. 23, IF tHE dIStRICt COuRt CANNOt HEAR tHE CLASS
CLAIM ANd ENGAGE IN A

CLAIMS pROCESS. THE COuNtIES, HOwEVER, bELIEVE tHE CASE
bELONGS IN tHE DIStRICt COuRt.

 
CONCLUSION

 

         BECAuSE tHE tRIAL COuRt’S RELEASE OF tHE SuREtY bONd VIOLAtEd tHE ExpRESS
tERMS OF tHE pARtIES’

StIpuLAtION ANd ItS OwN ORdER MANdAtING tHE bONd, tHE
COuNtIES REquESt tHAt tHE COuRt REVERSE ANd ORdER

US WESt tO REINStAtE tHE SuREtY
bONd OR, IN tHE ALtERNAtIVE, tO REdEpOSIt tHE SEttLEMENt FuNdS wItH tHE

COuRt.

         THE ARGuMENtS OF US WESt FALL FAR SHORt tO EStAbLISHING tHAt tHE COStS
INCuRREd bY US WESt tO

pREpARE HEARING ExHIbItS wAS EItHER REASONAbLE OR
NECESSARY AS REquIREd bY UtAH R. CIV. P. 54(d). THIS

COuRt SHOuLd, tHEREFORE,
REVERSE tHE tRIAL COuRt’S AwARd OF COStS.

         FINALLY, tHE COuNtIES RENEw ANd REpEAt tHEIR REquESt tHAt tHIS COuRt REVERSE
tHE ORdER OF

dISMISSAL wItH pREjudICE ANd, FuRtHER, REMANd tHIS CASE tO tHE dIStRICt
COuRt FOR FuRtHER pROCEEdINGS. IN

tHE ALtERNAtIVE, tHE COuNtIES REquESt tHAt tHE
COuRt REVERSE tHE “wItH pREjudICE” ASpECt OF tHE dISMISSAL

ANd REMANd tHE CASE tO
tHE PSC, wItH INStRuCtIONS tO dEtERMINE tHE RIGHtFuL OwNERSHIp OF tHE SEttLEMENt

FuNd ANd, IF pROpER, ORdER dIStRIbutION OF tHOSE FuNdS tO A CERtIFIEd CLASS IN
ACCORdANCE wItH tHE

pROVISIONS OF UtAH R. CIV. P. 23.

         RESPECTFULLY SUBMITTED tHIS _____ dAY OF AuGuSt, 2000.
 
                                                 PARSONS, DAVIES, KINGHORN & PETERS
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