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Qwest expresses the concern “Specifically, if the Commission refuses to take further action, there is a significant risk that Autotel will either (1) take-up the Commission’s invitation to proceed before the FCC and seek to obtain the very thing the Order attempted to preclude—a fresh slate to start again with the arbitration process, ignoring the Commission’s findings in an attempt to obtain more favorable terms, (2) seek again to appeal orders in this docket to federal district court or (3) seek a further arbitration before the Commission, which if denied, would likely lead to an another appeal to the federal district court.”





To address Qwest’s concerns, Autotel offers:





Autotel was aggrieved by the Commission’s arbitration determination in Docket No. 03-049-19.  It sought its remedy in the appropriate Federal District Court and lost.  Autotel can not now go to the FCC and claim that the Utah Commission has failed to act on its Petition for Arbitration anymore than it could have earlier.


Docket No. 03-049-19 was concluded when the District Court declined to remand the case back to the Commission.  To the extent the Commission’s August 17, 2005 Order decided to take no further action, Autotel agrees with the decision.  


The Commission can not prevent either Autotel nor Qwest from seeking a future  arbitration before the Commission.  And in any event, the Act does not require state commissions to conduct arbitration proceedings.  The Utah Commission may follow the example of the Virginia Commission and dismiss a future petition for arbitration so the parties may petition the FCC to preempt the Utah Commission in the arbitration  proceeding.  If the Utah Commission acts on a petition for arbitration, it is highly unlikely that Autotel would appeal an arbitration determination that meets the requirements of sections 251, 252 and the regulations.














The procedure that Qwest is asking the Commission to follow is a future arbitration in  which Qwest files a proposed interconnection agreement, Autotel files a response and Qwest makes up the rules.  This is precisely the muddled procedural posture that Qwest is suggesting the Commission should avoid.  Under Section 252, the only request that Qwest can make at this point in the negotiation process is to request mediation.  If Qwest is interested in making such a request, Autotel is willing to participate.  However, neither party can request arbitration prior to completion of the 135 day negotiation period.





Among the other things that Qwest neglected to inform the Commission of in its latest filing, is Qwest’s own request for interconnection negotiations sent to Autotel’s affiliate and 180 other small CMRS carriers like Autotel in May of 2005.  While the latest Qwest interconnection agreement proposal appears to be an improvement, Qwest’s negotiation style is still accept our terms and conditions or we will litigate you to death.  As a practical matter, even if state commissions could make arbitration determinations prior to the filing of a petition, it would be most efficient for the state commission to base its determination on the ILEC’s most current interconnection agreement offering.  





Qwest has the power to put an end to the litigation at any time it chooses.  All Qwest has to do is negotiate an interconnection agreement with Autotel which meets the requirements of sections 251, 252 and the regulations.
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