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McLeodUSA Telecommunications Services, Inc. (“McLeodUSA”) provides the 

following opposition to the Motion of Qwest Corporation (“Qwest”) to dismiss or stay 

McLeodUSA’s Petition for Enforcement of Interconnection Agreement with Qwest 

(“Motion”).  The Commission is the appropriate forum for addressing issues arising from 

enforcement of interconnection agreements (“ICAs”) in Utah, and these issues are not 

even before the federal district court in Colorado.  Accordingly, the Commission should 

deny Qwest’s Motion. 
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BACKGROUND 

The “genesis of the dispute” between McLeodUSA and Qwest, in Qwest’s words, 

is Qwest’s attempt to abuse the deposit provisions of the parties’ ICA to put pressure on 

McLeodUSA in the parties’ litigation concerning nonpayment for unrelated services.  

Shortly after the Federal Communications Commission (“FCC”) issued its Eighth Report 

and Order on CLEC access charges in May 2004,1 Qwest unilaterally started to withhold 

access charge payments owed McLeodUSA.  After enduring months of Qwest’s unlawful 

self-help during which it withheld millions of dollars in payments owed McLeodUSA for 

access services, McLeodUSA started a purely defensive set-off in late September 2004 of 

charges it owed to Qwest.2  Qwest’s intransigence in its refusal to pay McLeodUSA left 

McLeodUSA with no choice other than this defensive set-off in order to continue its 

operations and provide service to its customers. 

In December 2004, the parties executed a standstill agreement whereby each 

party agreed to start paying the other party going forward.  By the time the standstill had 

been entered, Qwest’s affiliate had withheld approximately $4.8 million in exchange 

access charges due to McLeodUSA, and McLeodUSA had defensively withheld 

approximately $3.8 million in payments for interstate services that McLeodUSA obtains 

from Qwest.  Both parties filed suits in different federal district courts to resolve the 

dispute, while continuing to pay each other going forward.  During the period in which it 

                                                 
1  Access Charge Reform, Reform of Access Charges Imposed by Competitive Local Exchange 
Carriers, Eighth Report and Order and Fifth Order on Reconsideration, CC Docket No. 96-262, 19 FCC 
Rcd 910 (2004).   
2  It is important to note that Qwest withheld all access charges owed McLeodUSA during this time 
as a self-help set off against access charges that it previously had paid to McLeodUSA but is now 
disputing.   
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engaged in defensive withholding, McLeodUSA timely paid for all services purchased 

under the Qwest-McLeodUSA ICAs.   

The parties’ ICAs are not at issue in federal court.  Neither of the original 

complaints in the federal district court actions – which should shortly be consolidated 

into a single proceeding in the Colorado District Court – makes any claims with respect 

to services provided, or payments required, under the parties’ ICAs.  Qwest concedes as 

much.  In its Motion to Dismiss, Qwest admits that the dispute between the parties is 

“regarding charges and payments pertaining to certain telecommunications traffic that 

does not fall under the ICA between Qwest and McLeod.” Qwest Motion at 2 (emphasis 

added).   There is no linkage, other than linkage fabricated by Qwest in this proceeding, 

between the issues in dispute in the federal lawsuits and the issues in dispute in this 

proceeding.3 

Qwest misleadingly states that McLeodUSA filed its motion for a temporary 

restraining order (“TRO”) on March 22, 2005, the day after Qwest sent McLeodUSA 

letters demanding a security deposit under the ICAs.  Qwest confuses coincidence with 

causation:  McLeodUSA’s motion was in response to two other demand letters that 

Qwest sent to McLeodUSA.  These letters demanded payment of a security deposit and 

past due amounts under Qwest’s interstate tariff and the parties’ Wholesale Services 

Agreement and threatened to suspend order activity and/or terminate services to 

McLeodUSA if Qwest did not receive those payments on March 23, 2005.  Iowa District 

Court Memorandum Opinion at 6 (attached as Exhibit B to McLeodUSA’s Petition).  

                                                 
3  On March 28, 2005, Qwest moved to amend its complaint in the Colorado federal lawsuit to 
include a request for a declaratory ruling, which appears to attempt to bring its rights to demand a security 
deposit from McLeodUSA into the case in the federal court.  McLeodUSA will seek to have that claim 
dismissed. 
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Neither McLeodUSA’s motion nor the District Court opinion granting the motion even 

mention Qwest’s demand letters for deposits under the ICAs. 

The language in the TRO is broad, but that only raises the legal issue of its 

applicability to the ICAs when those agreements were not at issue in the underlying 

proceeding.  The TRO remains subject to being modified, extended, or rescinded by the 

Colorado District Court.  If that federal court lifts the TRO or modifies it to apply only to 

services provided under the interstate access tariff and Wholesale Services Agreement 

that are at issue in the complaints, Qwest will be under no judicial constraint to comply 

with its obligations under its ICAs with McLeodUSA.  

DISCUSSION 

A. The Issues Raised in McLeodUSA’s Petition Are Ripe. 

McLeodUSA has requested an order from the Commission precluding Qwest 

from demanding a deposit pursuant to the provisions of the ICA under threat of 

disconnection and termination of services.  Qwest has never represented that it does not 

have authority under the ICA to demand a deposit from McLeodUSA even though 

McLeodUSA has an unblemished payment history under that agreement.  Nor has Qwest 

stated that it will not terminate service if McLeodUSA does not comply with such a 

demand.  Those issues remain in dispute and should be resolved by the Commission.   

Qwest’s first basis for contending that McLeodUSA’s Petition is not ripe is that 

Qwest has yet to issue a default notice that would provide McLeodUSA 30 days to cure 

the alleged default before Qwest could terminate the ICA and disconnect services.  In 

Qwest’s view, the only thing keeping Qwest from issuing such a default notice, however, 

is the TRO, which could be modified or rescinded at any time.  Based on Qwest’s past 
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behavior with respect to McLeodUSA, the Commission should expect Qwest 

immediately to issue such a notice as soon as Qwest believes that it is free from federal 

district court restraint.  Indeed, Qwest effectively has represented that it would be 

“foolish” not to do so.  Qwest Response to McLeodUSA Motion at 8.  McLeodUSA 

adamantly denies Qwest’s right to demand a deposit under the ICA in the current 

circumstances.  Accordingly, dismissal of this Petition would result only in McLeodUSA 

wastefully filing a virtually identical petition in as little as a few days after this Petition is 

dismissed.   

Qwest also asserts that the Commission risks making a determination that 

conflicts with the federal district court decision, given that “the language of the TRO is 

such that the issues raised in McLeod’s petition filed with this Commission are the 

subject of the federal court action.”  Qwest Motion at 6.  Qwest fails to explain, much 

less cite any authority for, the novel proposition that the language in a TRO could inject 

issues into a federal district court proceeding that the pleadings do not.  The TRO does 

nothing more than any other TRO – it preserves the status quo pending issuance of a 

preliminary injunction or resolution of the complaints on the merits.  The ICAs are not at 

issue in the Colorado District Court.  This Commission, moreover, has primary 

jurisdiction to interpret and resolve disputes arising out of ICAs in Utah.  Qwest’s claims 

to the contrary lack any merit whatsoever.  

Qwest also ignores another issue raised in the complaint concerning Qwest’s 

breach of the interconnection agreement by refusing to engage in the dispute resolution 

process under the agreement.  In accordance with the applicable dispute resolution 

process, McLeodUSA issued a letter to Qwest informing Qwest that McLeodUSA 
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disputed its demand for a deposit, followed by a second letter in which McLeodUSA 

identified its designated representative to engage in the dispute process.  Qwest’s refusal 

to engage in the dispute resolution process is a violation of the ICA in and of itself that 

this Commission has authority to remedy as set forth in the ICA in section 26.19.1.   

The controversy exists now and should be resolved now.  The issues in 

McLeodUSA’s Petition are not presented in any other forum, nor could they properly be 

as an initial matter.  Qwest, therefore, has identified no legitimate basis on which the 

Commission should dismiss McLeodUSA’s Petition. 

B. No Extraordinary Conditions Exist to Prevent This Docket from 
Proceeding under the Statutory Expedited Procedures 

Qwest, in the alternative, requests that the Commission find that the TRO 

presents “extraordinary conditions that warrant extending the time frames in this 

proceeding beyond those set forth in section 54-8b-17.”  Qwest Motion at 6-7.  The TRO 

does no such thing.  At most, the TRO takes the place of the order that McLeodUSA 

requested in its emergency motion.  The TRO does not resolve the parties’ underlying 

dispute.  It merely keeps Qwest from taking unilateral and impermissible actions pending 

resolution of that dispute.   

A TRO is in no sense an “extraordinary condition” that would justify extending 

the statutory time frames.  Qwest makes no claim of any hardship or prejudice that would 

result if the Commission complies with Utah Code Ann. § 54-8b-17.  Nor can Qwest 

assert that the parties’ dispute will be any different later than it is now.  Accordingly, 

Qwest has provided no basis on which the Commission should not resolve the dispute 

within the 45 days established by the legislature. 
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CONCLUSION 

The objective of Qwest’s Motion is to continue to dangle a $1.2 million sword of 

Damocles over McLeodUSA’s head as leverage in a totally unrelated dispute.  The 

Commission should deny Qwest’s Motion and should adjudicate McLeodUSA’s Petition 

on the merits within the time frames established in Utah Code Ann. § 54-8b-17. 

 RESPECTFULLY SUBMITTED this 13th day of April, 2005. 
 
      DAVIS WRIGHT TREMAINE LLP 
      Attorneys for McLeodUSA 

Telecommunications Services, Inc. 
 
 
 
      By   
       Gregory J. Kopta, WSBA No. 20519 
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