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I. SUMMARY 

 
 In this order, we issue a protective order establishing procedures for the 
disclosure and protection of information identified as being “highly confidential.” 
 

II. INTRODUCTION 
 
 On May 24, 2010, CenturyLink, Inc. (CenturyLink or Applicant), filed a 
request for a General Protective Order with the Public Utility Commission of Oregon 
(Commission).  The Commission granted the request by Order No. 10-192, entered May 26, 
2010.   
 
  On June 21, 2010, CenturyLink filed a Motion for a Highly Confidential 
Protective Order (Motion) with the Commission to govern the production and use of 
information the Applicant deemed “highly confidential,” and included a draft of its proposed 
order.  On June 24, 2010, Joint CLECS1 filed an Opposition to CenturyLink’s Motion for 
Highly Confidential Protective Order (Opposition).  CenturyLink filed a Response to the 
Opposition (Response) on July 7, 2010, and on that same day, Qwest Corporation (Qwest) 
filed a Joinder that “fully supports” the CenturyLink Response.  On July 12, 2010, Joint 
CLECs supplemented their Opposition by providing a copy of an amended Protective Order 

                                              
1 The Joint CLEC parties are tw telecom of oregon llc; Covad Communications Company; XO Communications 
Services, Inc.; Integra Telecom of Oregon, Inc.; Advanced TelCom, Inc.; Electric Lightwave, LLC; Eschelon 
Telecom of Oregon, Inc.; Oregon Telecom Inc.; and United Telecommunications Inc., d/b/a Unicom; Priority One 
Telecommunications, Inc.; and Charter Fiberlink OR-CCVII LLC. 
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issued by the Minnesota Public Utilities Commission on June 15, 2010, as part of its review 
of the instant transaction. 
 
  The sole issue in dispute between the Applicant and Joint CLECs is which 
classes of individuals should be granted access to highly confidential information. 
 
  The CenturyLink Motion.  Applicant seeks greater protection for certain 
information it claims to be competitively sensitive.  Applicant states that it has received 
discovery requests:  
 

that would require it to provide highly sensitive information, 
including information regarding non-regulated services that, if 
disclosed to its competitors without strict protections, would 
seriously compromise its competitiveness in Oregon * * *. 
 
However, as a remedial measure for some of this category of 
information, CenturyLink asserts that it is, at a minimum, critical 
that this information not be shared with any employees of 
companies who compete with CenturyLink including in-house 
attorneys and experts. * * *. 
 
[The Washington Utilities and Transportation Commission] does 
not allow highly confidential information to be provided to in-
house experts or counsel.  The highly confidential provisions 
proposed by CenturyLink in the attached draft Order mirror the 
language used by the WUTC in its protective orders.  See Order 
No. 02 in UT-082119 *  * *. 2 
 

 The Joint CLEC Opposition.  Joint CLECs claim that the order proposed by the 
Applicant is overly restrictive and would require parties with limited resources, including Joint 
CLECs, to engage outside experts in order to review the designated information.  Joint CLECs 
argue that such a requirement is unduly burdensome and expensive, as only outside counsel 
and outside experts could view testimony identified as highly confidential.3  Joint CLECs 
recommend the adoption of the less restrictive Highly Confidential Protective Order No. 09-271 
adopted by the Commission in docket UM 1431 which permits access to in-house personnel 
who are not involved various product-related endeavors and only under certain “need-to-know” 
circumstances.  Joint CLECs also recommend the adoption of provisions found in Order  
No. 10-216, the Amended Protective Order in docket UM 1486, a mechanism which would 
allow smaller companies, whose employees might be engaged in proscribed areas of interest, to 
seek resolution from the Administrative Law Judge in the event the disclosing party refuses to 
provide the requested authorization.4 

                                              
2 Motion at 1-2 citing In the Matter of the Joint Application of Embarq Corporation and CenturyTel, Inc., for 
Approval of Transfer of Control of United Telephone Company of the Northwest, d/b/a Embarq and Embarq 
Communications, Inc.  Applicant also cites to a protective order issued in the Frontier/Verizon transaction. 
3 Opposition at 1-2. 
4 Id. at 2-3. 



  ORDER NO. 10-291 
 

3 
 

 
  The CenturyLink Response.  CenturyLink asserts that “the joint CLECs’ 
claims fail to account for the critically sensitive nature of the confidential information and the 
intensely competitive environment in which CenturyLink and other providers operate.”5 6  
Noting the decline in ILEC access lines due to competition from CLECs and a variety of other 
communications service providers, CenturyLink claims that “the competitive landscape would 
be unfairly skewed if this highly sensitive information were to find its way to CenturyLink’s 
competitors.”  The Applicant asserts that the Joint CLECs have made no showing of having 
only limited resources, as they have been active participants in numerous dockets; furthermore, 
Applicant is concerned that the smaller competitors are the ones most likely to have employees 
whose responsibilities overlap with proscribed areas of authority and interest.  Moreover, most, 
if not all, of the Joint CLECs have intervened in the Washington State proceeding and have 
therefore signed the WUTC protective order agreement, which covers information common to 
both states.  Thus, the incremental financial and logistical burden is slight as most of the experts 
and counsel are identical; the parties likely pool and share the costs and burdens.7 
 
  The Joint CLEC Supplement.  Joint CLECs supplemented their Opposition 
by providing a copy of an amended protective order issued by the Minnesota Public Utilities 
Commission in its review of the instant transaction and noted at page 2 that the Minnesota 
order permits parties to designate in-house counsel and in-house experts to have access to 
highly sensitive trade secret information. 
 

III. DISCUSSION 
 

In adopting protective orders, the Commission seeks to strike a balance that 
permits the broadest possible discovery consistent with the need to protect confidential 
information.  The more sensitive and potentially competitively damaging documents are, the 
more stringent the protection of such documents needs to be.  In this case, the only aspect of the 
proposed Highly Confidential Protective Order in contention is which classes of individuals may 
be designated by the parties to receive information classified as “highly confidential.” 
 
  Applicant and Qwest seek the following language, derived from the WUTC 
orders: 
 

6.  Parties who seek access to or disclosure of Highly Confidential 
documents or information must designate one or more outside 
counsel and one or more outside consultant, legal or otherwise, to 
receive and review materials marked “Highly Confidential * * *.”  
In-house experts and attorneys shall not be designated.  For each 
person for whom access to Highly Confidential information is 

                                              
5 Response at 1. 
6 On July 7, 2010, Qwest Corporation (Qwest) filed a Joinder that “fully supports” the CenturyLink Response, 
asserting that the “small company” exception to which it acceded in docket UM 1486 was part of a global settlement 
and under circumstances inapposite to the instant proceeding.  A non-impairment proceeding might have a financial 
impact on a small CLEC, but no such impact was demonstrated in the Joint CLEC Opposition. 
7 Id. at 2-4, citing Section C of Order 01 in WUTC Docket UT-100820, the Washington proceeding governing the 
instant transaction. 
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sought, parties must submit to the party that designated the 
material as Highly Confidential and file with the Commission the 
Highly Confidential Information Agreement * * * certifying that 
the person requesting access to Highly Confidential Information: 
 

a. Is not now involved, and will not for a period of two 
years involve themselves in, competitive decision 
making with respect to which the documents or 
information may be relevant, by or on behalf of any 
company or business organization that competes, or 
potentially competes, with the company or business 
organization from whom they seek disclosure of highly 
confidential information with respect to the pricing, 
marketing, and sales of [retail] telecommunications 
services in the state of Oregon [Washington];8 
 

Joint CLECs propose that we adopt language contained in Highly Confidential 
Protective Order No. 09-271 of the recent application for indirect transfer of control of Verizon 
Northwest Inc. from Verizon Communications, Inc., to Frontier Communications Corporation in 
docket UM 1431.  In paragraph 6 to that order, we stated that, in order for a party to gain access 
to designated information, the party had to certify that the person requesting access: 
 

Has a need to know for the purpose of presenting its party’s case 
in this proceeding and is not engaged in developing, planning, 
marketing, or selling products or services or determining the costs 
thereof to be charged or potentially charged to customers; 

 
 Joint CLECs further ask the Commission to consider and adapt language from 
docket UM 1486, In the Matter of Qwest Corporation Petition for Commission Approval of 2010 
Addition to Non-impaired Wire Center List, Modified Protective Order No. 10-216, which stated 
in pertinent part under paragraph 1. (c) Persons Entitled to Review, as follows: 
 

(3)  Each party that receives Confidential Information pursuant to 
this Order must limit access to such Confidential Information to  
(1) attorneys employed or retained by the party in TRRO 
Proceedings and the attorneys’ staff; (2) experts, consultants and 
advisors who need access to the material to assist the party in 
TRRO Proceedings; (3) only those employees of the party who are 
directly involved in these TRRO Proceedings, provided that 
counsel for the party represents that no such employee is engaged 
in the sale or marketing of that party’s products or services. 
 

In that same order, paragraph 4. Small Company, provides that companies with fewer than 
5,000 employees may have a limited number of persons within certain legal, consulting, and 

                                              
8 Motion, Attachment at 2.  Underlining indicates language not present in WUTC Order No. 02 in UT-082119; 
brackets indicated language present in the WUTC order, but absent in the attachment. 
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executive categories with access to highly confidential information provided that “[s]uch persons 
do not include individuals primarily involved in marketing activities for the company, unless the 
party producing the information, upon request, gives prior written authorization * * *.” 
 

IV. RESOLUTION 
 
 With certain modifications, we adapt the CenturyLink-proposed Highly 
Confidential Protective Order language to our Highly Confidential Protective Order.  
 
 Joint CLECs do not dispute Applicant’s assertions that restrictions similar to 
the ones it seeks have been adopted in Washington State.  Neither do they dispute that their 
constituent members, regardless of size, are to a great degree also parties in the Washington 
proceeding and have actively participated in numerous dockets.  Thus, whatever burden might be 
imposed upon the members of the Joint CLECs by being required to retain outside counsel and 
experts has already been imposed in Washington and any Oregon impact would be only 
incremental.9 
 
 We adapt the language proposed by CenturyLink regarding the issue of eligible 
recipients, with the exception of the sentence “[i]n-house experts and attorneys shall not be 
designated” in paragraph 7 which we reject as redundant.  In so doing, we maintain consistency 
with the procedures in the case simultaneously under review in Washington State and avoid the 
circumstance of an order in one state undermining the conditions imposed in an order adopted in 
a contiguous jurisdiction with common parties.   
 
 We also modify paragraph 10 by adding language to provide for the possibility of 
a situation arising where outside counsel for a party seeking highly confidential information 
believes that disclosure of such information to a party’s employees is necessary to adequately 
represent that party’s interests requiring an exception to the Highly Confidential Protective 
Order.  If an agreement as to the procedures for disclosing and protecting that information cannot 
be concluded between the parties holding and seeking such information, counsel may request an 
in camera proceeding with the Administrative Law Judge, who will rule on the request for the 
exception. 
 

 

                                              
9 In adapting the Washington state-based language, we also reject the argument that smaller companies should have 
a lesser standard of separation.  We find the rationale to adapt language from paragraph 4 of Order No. 10-216 
inapposite to the current proceeding.  The subject matter of this proceeding—transfer of control of a corporate 
parent—affects small companies far less directly than does a wire center designation and the resulting changes in 
availability and pricing of particular features and functions.    
 
















