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Pursuant to the Commission’s November 16, 2010 Notice of Schedule for Filing Briefs,
Qwest Communications International, Inc. (“QCII”) and CenturyLink, In€e¢fturyLink”)*
(collectively, “the Joint Applicants” or “Applicants”) hereby file thpwst-hearing brief.

INTRODUCTION

On May 19, 2010, QCII and CenturyLink filed an application jointly requesting the
approval of the indirect transfer of control of QCII's operating subsidiariessQCorporation
(“Qwest Corporation” or “QC”), Qwest LD Corp. (“QLDC”) and Qwest Commatians
Company, LLC ("*QCC”) (Qwest Corporation, QLDC and QCC referred to as sQ@perating
Companies,” all Qwest entities referred to collectively as “QwéstgenturyLink (the
“Application”).? The evidence presented at hearing demonstrates that this transaction (the
“Transaction”) meets the public interest requirements of Utah Code Ann., 88 54-4-2&throug
54-4-30, and will result in a combined company with greater network and financiafces to
provide voice, broadband data, and other advanced communications services to Utahsustomer
The combination will result in a company that will have the national breadth and lptatde
provide a compelling array of products and services to its customers.

The Joint Applicants believe the evidence supports approval of the Application without
additional conditions or commitments. Even so, in the interest of resolving disputesamyas
this Commission that the merger is indisputably in the public interest, the Ayiplitave
entered into several settlements and stipulations containing a wide acayoftments that
will benefit customers. The Joint Applicants have reached settlements witketh®ivision of
Public Utilities (“Division”), the Office of Consumer Services (“OQ,She Salt Lake

Community Action Program (“SLCAP”), the United States Department ori3ef and all

! CenturyLink was formerly known as CenturyTel, |rand changed its name to CenturyLink, Inc. with
shareholder approval on May 20, 2010.

2 As the Joint Applicants explained in the Applicati(p. 2), in Utah, CenturyLink does not provide an
local exchange services, with the exception ofiserprovided by CenturyLink of Eagle (Colorado)ioe (9) lines
in San Juan County along the border with Colorado.
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Federal Executive Agencies (“DOD/FEA”), 360networks (USA), Inc. (“3600s”) and,

most recently, Integra Telecom, Inc. (“Integra”) (collectively, “leetents”). These

intervenors’ resulting support for approval of the Transaction, including fromrénfghe most
vigorous advocate of the group of competitors knows as the “Joint CLECS”), provales st
evidence that the Transaction is in the public interest and that Commission should #pprove
Application?® The Settlements, especially on wholesale issues (the Integra and 360networks
Settlements, and section I11.B of the Division Settlement), provide more thaziesuff

protection for wholesale customers, and as such, the Commission should rejetteall of t
additional conditions that the remaining, non-settling competitor intervenors cottdisaek.

BACKGROUND

On April 21, 2010, Qwest Communications International, Inc., CenturyTel, Inc., and
SB44 Acquisition Company (“Acquisition Company”) entered into an AgreenmehPtan of
Merger (“Merger Agreement”) which describes the Transaétion.

Under the terms of the Merger Agreement, QCII will become a wholly-ownettiér
subsidiary of CenturyLink. Exhibit A to the Application depicts the pre- and postaatms
corporate structure. As shown, there will be no change in corporate structureesiibetive
CenturyLink and Qwest operating entities as a result of the Transactidiis Q¥@rating
subsidiaries, QC, QCC, and QLDC, will remain subsidiaries of QCII. Furthexubethis
Transaction is at the parent company level, no local exchanges or assetsgaseldein

combined or transferred to a new provider.

3 Although the Communications Workers of America\(/&”), the labor union for Qwest occupational
employees, was not a formal intervenor in this @ébcthe Joint Applicants also settled with the CVdAgd the CWA
supports the merger based on the settlement. .§ef e, pp. 73, 116, 117, 162.

* A copy of the Merger Agreement is availabléep://www.centurylinkqwestmerger.com/downloadsfsec
filings/Qwest-8K%204-22-10.pdand was incorporated in the Application.

> A more detailed summary of the Transaction cafobad in the Application (pp. 3-5), as well aslet
Direct Testimonies of Jeffrey Glover (pp. 4-6) ademy Ferkin (pp. 3-6).
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STANDARD OF REVIEW

Utah Code Ann. 88 54-4-28 through 54-4-30 grant the Commission authority to approve
the transfer requested in this Application. In approving this Transaction, the €sioimnust
find, after investigation and hearing, that the proposed merger is or will be in tieiptdrest

As the Joint Applicants demonstrate in this post-hearing brief, (a) the Joint#ypl
have satisfied their burden that the Transaction is in the public interest, andsiCsntimission
should approve it; (b) the Joint Applicants’ pledge to comply with numerous retail, wholesa
and broadband terms and commitments, as contained in the various Settlements is furthe
evidence that the Transaction is in the public interest; (c) the assuranceggiovhese
Settlements propels the balance of evidence even more decidedly in the Joicatpplavor;
and (d) the remaining, non-settling intervenor CLECs have failed to meet tra@nbuegarding

their proposed affirmative conditions beyond those contained in the various Seslement

ARGUMENT

THE MERGER BENEFITS UTAH

In light of the state and national trends associated with access line ledessvand cable
competition, and customer demand for increased broadband capacity and higher bandwidth
content, this merger provides substantial benefits for Utah. Direct Testimdayrpfenn,
Exhibit (“Ex.”) JA-1 (“Fenn Direct”), pp. 22-23. The Transaction will create a financially

strong and stable provider that has an enhanced ability to invest in local and natiwogis)et

® The applicable statutes merely provide that tlppsed merger is or will be in the public interéshe
remaining CLECs may argue the merger must providet &enefit to the public based on this Commissiorder
more than 10 years ago in the U S WEST/Qwest mergeport and Order of June 9, 2000, Docket No043-41.
The Joint Applicants do not believe any net bengfiequired because the context of the U S WESE&)wWerger
was far different from this merger. Neverthelesgn if the Commission employs a net benefit regmént, the
Joint Applicants have shown that the Transactidhpsdvide a net benefit and thus is in the publterest.

" As stated in Mr. Fenn'’s testimony, according ® BCC’s Local Competition Report, as of June 2008
there were 2.05 million wireless subscribers inHJtahile there were only 1.02 million wirelines (hdLEC and
CLEC). In fact, wireless lines have increased ntba@ 144%, from 830,000 in June 2001. The FC@ slabw
that the wireless share of the total access lind&ahd&as grown significantly over this timeframadawireline
access lines now account for less than 34% ofiadlliwe/wireless connections in Utah. Fenn Diregt, 18-19.
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deploy broadband and other advanced services, and provide outstanding service quality to its
customers. The combined company will be positioned to compete effectively for etstam
the increasingly competitive telecommunications market, in Utah and riptioRann Direct,
pp. 4-5; Direct Testimony of Jeffrey Glover, Ex. JA-2 (“Glover Direqtf), 6, 10, 16-28.

The evidence presented here, based on CenturyLink’s performance and experience,
demonstrates that this merger will result in a stronger company with inthseveéce quality.
Mr. Jeffrey Glover and Mr. Jeremy Ferkin testified that CenturyLink Hasghistory of
successfully completing mergers and that the financial justificatiohi®m ransaction is
compelling. Glover Direct, pp. 12-15; Direct Testimony of Jeremy Ferkin, ES. 3Berkin
Direct”), pp. 10, 13, 14-15, Rebuttal Testimony of Jeremy Ferkin, Ex. JA-R6 (“Ferkin
Rebuttal”), pp. 9-16, 16-20. Mr. Ferkin and Qwest Utah President Jerry Fenn testifidu that
merger was an appropriate response to the industry trends seen nationwide, agWkhia
Fenn Direct, pp. 10-21, Ferkin Direct, pp. 6-9. Furthermore, Mr. Ferkin and Mr. Fenn explained
that the Transaction will bring more competition to the national telecommumsaharket,
providing benefits to large business customers. Ferkin Direct, pp. 7-9, 17-20; Fenndpirect
14-15. There are also benefits for Utah residential customers, such as the coergany’s
ability to more effectively compete against large cable providers likec&stimrand against
wireless providers. See Fenn Direct, pp. 14-23; Ferkin Direct, pp. 7-9, 17-20 (discussing
CenturyLink’s Go-to-Market business model). Even before agreement wasdeatthe
Division Settlement, Division witness Casey Coleman observed in his testthdrthere are a

variety of telecommunications services available to individuals and businefisiestiaeé State of

8 All of the Joint Applicants’ Direct, Rebuttal, Sabuttal and Supplemental Response testimoniesaland
exhibits attached to those testimonies, were addhitito the record. Transcript (“Tr.”), pp. 17,6681, 587.
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Utah, and that competition is robust. Direct Testimony of Casey J. Coleman, DPUEX.(CC
(“Coleman Direct”), pp. 5-6, 7-8.

The Transaction combines two leading communications companies with customer-
focused, industry-leading capabilities together with complementary networks aatraper
footprints. It is a stock-for-stock transaction that requires no new financie§rancing and
adds no new debt. The Transaction will provide the combined company with greataafinanc
resources, access to capital and financial, managerial and operationahgtrenggst in
networks, systems and employees that will enable it to reach more custothexdmwad range
of innovative products and voice, data and entertainment services over an advanced oetwork t
better compete in the competitive marketplace. The combination creatassg national
180,000 mile fiber network that will allow CenturyLink to deliver strategic and cusgéaimn
product solutions to residential, business, wholesale, and government customers thitheghout
nation by combining Qwest’s significant national fiber-optic network andaatters and
CenturyLink’s core fiber network. Ferkin Direct, pp. 7-8. Approving the transastiorthe
public interest. Ferkin Direct, pp. 8-9.

Some intervenor witnesses attempted to draw comparisons between thetibraasac
certain “troubled” telecommunications transactions as evidence that tlygermaght possibly
create service problemS.Importantly, however, no witness offered any evidencettist

Transaction will result in service quality problems, and the Joint Applicaetgieély

° See also Rebuttal Testimony of Casey J. ColemBh) Ex. DPU CJC-1.0R (“Coleman Rebuttal”), p. 7
(“When reviewing the testimony [of other partigble Division observes that the Commission mustaagicus about
going too far in placing conditions upon the conaltitompany that might harm the competitive markegpl’ and
“...when combining each condition into an overalluegment for the merger, the Division is concertieat enacting
every suggestion could be a ‘death by one thousate!’). Mr. Coleman also noted: “If the Commissiwere to
adopt every suggested condition, the public benefithe merger would be greatly reduced. The ageopmpanies
would have greater regulations enforced on them thay are subject to today. This greater requiatould result in
a loss of flexibility that is necessary in a conipet marketplace. Coleman Rebuttal, pp. 7-8.

19 See e.g., Direct Testimony of Timothy J. Gates,Jsint CLECs 2 (“Gates Direct”), pp. 88-10
(attempting to compare this Transaction to the HaWielecom or FairPoint New England transactiomsject
Testimony of August Ankum, Ex. Joint CLECs 1 (“AmkWDirect”), pp. 24-37 (same); Surrebuttal Testimoifiy
Timothy J. Gates, Ex. Joint CLECs 2SR (“Gates Swittal”), pp. 52-59 (same).
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distinguished this Transaction from the troubled transactions. All of these seighaslvocacy

and arguments attempting to compare the Transaction to these “troubled” iomssaete

based on nothing more than speculation and conjecture, without taking into consideration the
very different structure and financing of this transaction compared to othexdfians. These
differences include, most notably, that the other transactions involved one comgainyngc
access lines of another company, instead of acquiring the entire comphase.afkebuttal
Testimony of Michael Hunsucker, Ex. JA-R5 (“Hunsucker Rebuttal”), pp. ¥-10.addition,

unlike those other transactions, the Transaction is a stock-for-stock merger withenoeimizl

debt and does not involve complex financial engineering such as has been the casemwith ot
transactions. Ferkin Rebuttal, p. 38. Further still, Mr. Ferkin discussed in length th@asime
distinctions between this merger and those other transactions, including thayOektoas
previously acquired and integrated numerous other companies’ operations, the companies
involved in the troubled transactions had to build “de novo” back-office software (i.e., OES) tha
manages key operational functions, and that there is no pressure for CenturyLiaghi@tt” to

a new OSS. See e.td, pp. 35-45 (Mr. Ferkin rebutting in detail the CLEC claims that the

Transaction is similar to the previous problematic ILEC mergers).

Il. THE MERGER IS IN THE PUBLIC INTEREST

The testimonies of CenturyLink’s and Qwest’s witnesses as summarizeel ab
demonstrate that the Transaction is or will be in the public interest as requitédbCode

Ann., 88 54-4-28 through 54-4-30, and that the merged company will continue to provide

M An illustrative example of the CLECs’ desperatemipts to compare this Transaction to several teaub
transactions was their misleading use of Hart-SRotlino (“HSR”) documents, without attaching themglaim
that the Applicants’ financial advisors had “congudirthis Transaction to the other transactionsppBmental
Response Testimony of Timothy J. Gates, Ex. JOiE@s 2 SP (“Gates Supplemental”), pp. 54-56. Hmwveas
Qwest Utah President Jerry Fenn pointed out, tfesaparisons” were very misleading because all that
financial advisors did was to list telecommunicasiondustry transactions, and certain financialriicgtover the
past decade. However, they never compared integriasues of these troubled mergers with this Jaiation.
Supplemental Response Testimony of Jerry Fenn]J&AXC Supp. R1 (“Fenn Supplemental”), pp. 17-24] an
Highly-Confidential Exs. A-F (Hearing Exs. JA HCgu R1.1 — R1.6).
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reliable, quality telecommunications services to Utah customers. ImpgrtastDivision
agrees. The settlement and stipulation that the Joint Applicants and the Divisloedrea
(“Division Settlement”) was designed to further ensure that this Traosastin the public
interest. Hearing Ex. DPU-CJC 1.1R. Division witness Casey Colemdietkstitensively and
comprehensively that, given the Division Settlement, the Division considers tigactian to
be in the public interest. Supplemental Response Testimony of Casey J. Colemdtx.[RA
2.0SR (“Coleman Supplemental”), pp. 1, 3, 16-17; see also Tr., pp. 499-501, 512-513, 518-519,
521-524, 527-528, 531, 536-537, 545-546, 555-556. Mr. Coleman testified that the 24-month
OSS (Operational Support Systems) commitment, and other commitments, in th@nDivis
Settlement are in the public interest and provide a level of certainty to CEEC

The Division Settlement, particularly in light of the Division’s role as %aeper of the
public interest” with no economic self-interest (Tr., pp. 616-617), constitutes stratemesi
that this Application is in the public interest and that the Commission should approvatt. T
conclusion is only enhanced by the settlement agreements reached by the Ja@anhsppith

Integra, 360networks, the OCS, the SLCAP, and DoD/FEA.

.  THE MERGED COMPANY HAS FINANCIAL, TECHNICAL, OPERATIONA L
AND MANAGERIAL RESOURCES TO MEET THE PUBLIC INTEREST

The Joint Applicants presented essentially unrefuted testimony that they have the
financial, technical, operational, and managerial resources necessary themwegulatory and

legal obligations applicable to the Qwest operating companies. While somerioterve

12 As Mr. Coleman noted, “the Stipulation, taken aghmle, meets the public interest test.” Coleman
Supplemental, p. 1. See also, p. 3 (“The Dividielieves the public interest is met with this preg settlement
because it provides the foundation to addressWwhbtiesale and retail customers’ concerns and pesvadability
both during and after the merger,” and the Diviss@itiement balances the Joint Applicants’ positidth “some
sense of stability for all 95 CLECs operating irabltand provides expanded broadband to thousandsadf
customers within the State of Utah); p. 4 (“TheiBian believes the Broadband commitment providesrsfit to
retail customers which is tangible and measuralgled’ because in Utah, “broadband is an unregussedce” and
“[b]ecause of that[,] the Commission is unable iiate any broadband deployment service). SeeTalspp. 568,
600 (broadband is not regulated by the Commiss&iij;619 (Mr. Gates’ reluctant admission that tlen@ission
does not regulate broadband and cannot force Quesike broadband investments or invest any péatieumount).
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speculated about various post-Transaction scenarios that might pose an alesged thr
wholesale services, they produced no competent or persuasive evidence to comérddiat
Applicants’ testimony regarding the financial, technical, operational amdgerial fithess of
the combined company.

A. The merged company will have strong financial fithess

Mr. Glover of CenturyLink details the financial strength of the merged companiirAs
Glover states, “the proposed transaction will create a carrier with s@gpe and scale, and the
financial resources and flexibility to provide high-quality communicationscsss to customers
and communities in Utah and across the country.” Glover Direct, pp. 15-18. Mr. Glover’s
testimony depicts the pro forma profile of the post-merger company, whldewe 17 million
access lines, approximately 5 million broadband subscribers, and more than one million
enterprise customersd., p. 4. According to Mr. Glover, the pro forma financial profile of the
company, as of year-end 2009, would include pro forma revenues of $19.8 billion, EBITDA of
approximately $8.2 billion and free cash, excluding any estimated synergies, of &34 hil

Based on these financials, Mr. Glover testifies that “the merged congparpgected to
have one of the strongest balance sheets in the U.S. telecommunications indsistvegr’

Direct, pp. 4-5. Mr. Glover explains that the anticipated synergies of $575 in annuahgperat
expenses and $50 million in annual capital expenditures are conservative, iepiasenting

only 8% of Qwest’s 2009 cash operating costs. Mr. Glover describes theseesyasrgi
“realistic when compared to other merger-related ILEC-transactimergies that generally have
been 20%+ of the target company’s cash operating expenses in recent hbapp’ 12-13.

Mr. Glover also explains that, even without the synergies, the merged company teexpec
realize $1.7 billion in remaining cash flow that could be used for additional investment, debt
repayment, or other appropriate usks, p. 11. Because CenturyLink expects to be financially

sound, the combined company “will not be unduly pressured to achieve financial syhgrgie
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investors or other stakeholders.” Ferkin Rebuttal, p. 22. Clearly, the merged conilpaay w
financially capable of continuing to provide reliable, quality services th tliatomers. The
intervenors did not directly refute the company’s anticipated financialgstreaind no intervenor
conducted cross-examination of Mr. Glover.

Therefore, the Joint Applicants have met their burden to demonstrate that thd merge
company will have the financial fithess and capability to continue to proviéblesliquality
telecommunications services in Utah.

B. The merged company will have significant technical and managerial resoes

The Joint Applicants’ witnesses also describe in detail the strength o€kiméctd and
managerial resources available to the merged company as the resslicohtbination of two
industry-leading telecommunications companies. Ferkin Direct, pp. 9-10. Mr. Fer&ribdes
the deep managerial experience and quality of the management teaastaleady been named
for the post-merger company, including CEO Glen Post, Chief Financial Cificgtewart
Ewing, and Chief Operating Officer Karen A. Puckett. These executives bromglaned total of
over 88 years experience in the telecommunications industry, including sigh#ixperience
relating to mergers and acquisitiorsl., p. 10. CenturyLink has also named Christopher K.
Ancell as President of the Business Market Group for the post-merger com panyjliv
continue to lead Qwest’s growing and successful enterprise segidenin addition,

CenturyLink has named several other executives, drawing from the egméitisth CenturyLink
and Qwest, all with significant experience and proven track records in tben@heinications
industry. See, e.gd., pp. 14-15; Hunsucker Rebuttal, pp. 4-5; Supplemental Response
Testimony of Michael R. Hunsucker, Ex. JA-HC-Sup-R2 (*Hunsucker Supplemental”),420. 19
CenturyLink will also benefit from the strong employee base for both congpafgeMr.

Ferkin explains, it is anticipated that the majority of Qwest’'s employéklse retained because



they are necessary to carry out the local market focus that is thethkadh@enturyLink’s
service provisioning model. Ferkin Rebuttal, pp. 10°12.

Mr. Ferkin discusses the operational strengths that CenturyLink bringsrteetiged
company, including its substantial and successful experience with the idegnatcess in past
mergers. Ferkin Direct, pp. 14-15. These mergers include, most recently, theEabarryTel
merger, which closed in July 2009. The Embarg merger involved CenturyLink’s integration of
more than 5 million access lines in 18 states. As Mr. Ferkin explains, this fitegsavell
underway, with all of the human resources and financial systems succességhated shortly
after closing, 50% of the billing system integration expected to be compietehibend 2010,
and full billing systems integration completed during the third quarter of 2@t pp. 16-17-*

Some intervenor witnesses have pointed to operational problems experienced with the
Embarg/CenturyLink billing system conversion, specifically in North Carolimé,speculated
that these issues indicate CenturyLink would have trouble with the integration ofiést Q
systems. See e.g., Gates Surrebuttal, pp. 13-24; Gates Supplemental, pp. 80-81. Hbuever, w
it is true that some issues occurred with the billing systems conversion in Nootm&ahese
issues were minor in the context of the total scope of the conversions from the Eystentss
As Mr. Hunsucker pointed out, while there is no way to guarantee avoidance of allWw#bues
any system cutover (including those made by the CLECs and other servicengiovide

CenturyLink took the necessary steps to address these issues, minimize anhy tonpastomers

13|n addition, through its settlement with the CW@enturyLink has made explicit commitments to retain
experienced front-line workers. These commitmsatsfy CWA's concerns. Although the CWA did noteirvene
in Utah, these commitments result in CWA's suppod its finding that the Transaction is in the prubiterest.

14 CenturyLink’s past successful integration exper@ndemonstrate that it is capable of performieg th
Qwest integration without customer harm. FerkibbiR&l, pp. 9-10. Against this evidence, oppositgrvenors
such as the non-settling CLECs offer nothing mbestspeculation about what “could” happen, witheut
evidence as to the probability of the supposedarnés, and without examining the probability of wiegtsuch
events might occur. Hunsucker Rebuttal, pp. 80945; see also Hunsucker Supplemental, pp. 1(@H28ussing
Mr. Gates’ numerous unfounded speculative opinaisng from his selective review of HSR documerdgsk also
Rebuttal Testimony of Robert Brigham, Ex. JA-R2, b, 6-8. CenturyLink’s demonstrated history and
proficiency in smoothly integrating operations ofjaired companies demonstratesttgh probability that this
integration will be successful, and significantiytweighs thepossibilities that the intervenors discuss.
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and to ensure they are resolved prior to any future conversions. Hunsucker Supplementa
81 The record demonstrates that CenturyLink has significant experience wiéssiut
integrations. Through this experience, it has developed a methodology for integnatiis
designed to maximize efficiency, minimize difficulties and, above all, enlsat¢he
Transaction benefits, rather than harms, custofiers.

Mr. Ferkin also describes the operational characteristics that have maideyCink a
leading telecommunications company, including its regional operating modelcahddo-to-
market” strategies. Ferkin Direct, pp. 17-19. CenturyLink has successfullgyadghese
practices in the Embarg markets and intends to bring the same benefits to sten@rkets,
including Utah, after the mergeld. These markets include more urban markets, as well as the
rural markets that had been CenturyLink’s traditional focus. The evidence staiws
CenturyLink’s operational and marketing strategies bring important betethese urban
markets as wellld.

In short, the Transaction will also allow the post-merger company to draw on wuaelnet
and operational strengths of both Qwest and CenturyLink, which Mr. Ferkin cites as a key

benefit of the merger. Ferkin Direct, p. 8. The evidence overwhelmingly shovsdéhaerged

15 As Mr. Hunsucker explained, during the OSS coriversf the North Carolina market to the new
CenturyLink billing and operational systems, sorhthe facilities records were loaded incorrectlyedo the way
in which facilities records were constructed dié@etween the legacy CenturyTel and Embarg akas result,
some records initially did not load correctly iretbonversion. CenturyLink immediately researclnedgroblem
and learned that approximately one-sixth of thems did not load correctly. Accordingly, Centuiyk took the
necessary steps to address the issues and miramyzenpacts to customers. Indeed, three montks thi¢ North
Carolina conversion was completed, CenturyLinkivise quality metrics rose on a year-over-year cangon.
Finally, CenturyLink is working to ensure that tikcord issue is addressed prior to any future eons resulting
from the Embarq integration. Hunsucker Supplemgepta 7-8.

18 Likewise, any argument that the non-settling CLE@s/ make regarding CenturyLink’s request and
granting from the FCC of a waiver of the FCC’s @@ porting requirement would be without merit. Ms
Hunsucker explained, CenturyLink is engaged inliingpcutover to the Embarg OSS in order to assorginued
billing quality for its end users. Meeting the ety interval effective date proposed in the FG&ter would have
required CenturyLink to implement changes to aeystat is being discontinued. Contrary to the CKE
implication, the FCC offered a waiver process fmt jsuch a situation, and thus CenturyLink appiednd was
granted a waiver under that process. Furthenvtiieer is only for a specific time period and veitpire in
February 2011. CenturyLink will be processing pagrtorders within a one-day interval long beforg &8S
integration activities take place in regards to@veest OSS. Hunsucker Supplemental, pp. 8-9.
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company will have more than sufficient technical, operational and managsoalces to

provide reliable and quality services to Utah customers after the merger.

IV.  THE TRANSACTION IS IN THE PUBLIC INTEREST FOR RETAIL CUS TOMERS

A. The company’s operational and financial strength will benefit reail customers

The financial and managerial aspects of the merger, together with the comisitme
outlined in the Division, OCS, SLCAP and DOD/FEA Settlements, will provide imputorta
benefits for retail customers. First, as Mr. Ferkin detailed in his t@syinthe merger will create
a stronger company that will benefit customers through a more diverse produahdithe
enhanced ability to deploy advanced services, such as higher-speed broadban¥ arkeetiin
Direct, pp. 7, 11, 14, 17. Mr. Fenn echoes Mr. Ferkin’s description of the ways in which
customers will benefit from the merger, testifying that the company wiitbenger and more
stable from a financial perspective than either entity would be on its owrghwil allow the
combined entity to “invest in a network capable of providing enhanced products andsservice
Fenn Direct, pp. 10-11. Further benefits to customers that Mr. Fenn described include the
optimization of both companies’ network capacity, which will benefit Utah cussotheough
the merged company’s ability to deploy “additional bandwidth-intensive sersiah as
broadband service and advanced business produdtg’ 25.

B. Commitments in the various retail settlements benefit custoaers

Beyond the strengthening of the companies, the commitments that the JoinaAyspl
make in the various retail settlements with the Division, the OCS, the SLCAP aDOIWEEA
further ensure identifiable benefits for Utah residential and businesscrestiimers. These
benefits are realized in part through the Joint Applicants’ broadband commitnsewtd| as
their commitments to the OCS and SLCAP regarding rates and Lifeline @rstiand the

commitments to the federal government in the DOD/FEA settlement.

12



1. The Division Settlement

Specifically, the Joint Applicants have committed in the Division Settletoenvest at
least $25 million in broadband infrastructure to serve retail customers over tHvagears.
Of the $25 million minimum commitment, the Joint Applicants have committed to invesisa
15% in unserved and underserved areas. Division Settlement and Stipulation Agrdeme
Applicants’ November 4 Ex. 1 (“Division Settlement”), { III*A.The Division Settlement also
maintains service quality requirements for at least two yedrs{ IIl.C. Finally, the Division
Settlement requires extensive broadband reporting requiremdnt§.111.D.

The Joint Applicants’ guarantee of a minimum investment level in broadband is an
important public interest benefit that would not occur but for the merger, as the Canmiss
does not regulate broadband investment requirements. See Coleman Supplementala|so4; see
Tr., p. 568; Tr., p. 600 (Mr. Gates admitting broadband is not regulated by the Commission),
Tr., pp. 617-619 (Mr. Gates admitting that the merged company is not obligated to make any
broadband commitment, and the Commission cannot compel it to do so, or to invest any
particular amount)® The Applicants have offered commitments in both the retail and wholesale
contexts that will serve the public interest with increased broadband aviyilabd competition.

As Mr. Coleman testified at the November 4th hearing regarding the Divisithenseant:

...the negotiated settlement provides a benefit to retail customers within thefStdah

by ensuring that at least 25 million over five years is invested in broadbaastinéture.

The negotiated settlement is in the public interest because it providestnediail
customers that citizens would not have absent a settlement. Tr., p. 501.

The agreement provides the best framework to keep the market environment consistent
for all parties, while preventing the death by 1,000 cuts of a healthy telaguoations
marketplace in the State of Utah. Tr., p. 501.

" Division Stipulation and Agreement, at { ll.Ahd& Division and the Joint Applicants agree that
“unserved” means areas that do not have accesg/toraadband service, while “underserved” meanasatieat
have broadband service up to and including 1.5 mdbpsiload speed.

'8 For example, Mr. Coleman testified: “The Divisibelieves the Broadband commitment provides a
benefit to retail customers which is tangible arehsurable.” Coleman Supplemental, p. 4. Furtieetestified
that in Utah, “broadband is an unregulated servemeq “[b]ecause of that[,] the Commission is umatd dictate
any broadband deployment servicéd.
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Some CLECs have attempted to portray the broadband commitment as insigmfica
comparison to Qwest’s historical broadband spending, or in comparison to commitmadets
other states, like Minnesota. Gates Supplemental, pp. 23-32. However, as Mr. Feead,testifi
the CLECs’ objections ignore the important benefits to Utah consumers of a spelt#ic
commitment exclusively dedicated to retail broadband investment and, splgcitia
commitment to spend an identified portion to provide service to customers in unserved and
underserved areas. See, Tr., pp. 567-568; Fenn Supplemental, pp. 11-15. Further, the broadband
commitment provides a significant benefit, especially since while Qwsgirbaiously made
significant broadband deployments, it is not obligated to make any such comtsitreeause
broadband is not regulated, and the $25 million commitment is comparable to Qwest’s
broadband commitment in Minnesota when one considers combined access line totals of the
merged company. Fenn Supplemental, pp. 11-12. Mr. Fenn also explained why Mr. Gates’
arguments about the investment percentage for unserved and underserved ansabouere
merit. 1d., pp. 12-15. Mr. Coleman also explained numerous reasons why the broadband
commitment was sufficient and in the public interest. Coleman Supplemental, pp. 2-8.t,In shor
there was no competent, credible or persuasive evidence to oppose or object to the broadband
commitments in the Division Settlement.

2. The OCS and SLCAP Settlements

The OCS and SLCAP settlements also provide benefits to Utah customersaligspeci
low-income Lifeline customers. Significantly, no party opposed thesersettts, or denied
they are in the public interest. For example, in the OCS Settlement, th&@plicants agree
not to seek a waiver from the service quality requirements of R. 746-340, sections 8 amdl 9, for
least two years. They further agree to not increase the residentialratessrvice rate during
2011, and if they raise basic residential service rates during 2011, they agree togrovide

additional off-setting credit to Lifeline customers that would negaterttwaiat of any such
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increase until the end of 2011. See OCS Settlement, filed October 14, 2010; see also Tr.,
pp. 477-480 (OCS witness Eric Orton testifying in support of the OCS Settlemengsnbtbie
public interest). Likewise, the Joint Applicants made similar commitmentseiSLCAP
Settlement, and agreed to meet annually with SLCAP for two years to disgussnaerns that
they may have about affordable rates and to provide updates on Lifeline serVvieesonipany
also agreed to publish Lifeline advertisements in several Utah newspaperSLGAP
Settlement, filed October 15, 2010; see also Tr., pp. 481-483 (SLCAP witness SonyaMatrti
testifying in support of the SLCAP Settlement as being in the public interest

3. The DOD/EFEA Settlement

Finally, the DOD/FEA Settlement is in the public interest, and it too was not appose
any way. For example, that settlement provides that, if the DoD/FEA nmairtiitain volume
levels, the Joint Applicants commit to not increase current pricing on retaieisgdines with or
without Qwest packages (single or multi-line), Centrex, Qwest Utilitg T, and PBX trunks
for threeyears. They also agree that if, at commencement or during volume and term price plan
duration, the rate charged for any service covered by the Settlementasthighthe price listed
in the applicable tariff, catalog or price list, the post-merger compahyedilce the price for
such services to the lower tariff, catalog or price list rate, and theqamemitment will apply to
such price. See DOD/FEA Settlement filed on October 27, 2010, and Ex. DOD/FEA-Bosee a

Tr., pp. 462-472 (DOD witness Charles King testifying in support of the DOD Setitgm

V. THE MERGER IS IN THE PUBLIC INTEREST FOR WHOLESALE CUSTOMERS

Throughout this proceeding, the Joint CLECs alleged numerous purported but
unsubstantiated concerns that CenturyLink would not be able to maintain wholesakssarvic
the same level that CLECs currently receive from Qwest becausegdédibotential integration

problems. See e.g., Gates Direct, pp. 24-31, 31-88; Gates Surrebuttal, pp. 13-64; Ankum Direct,
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pp. 65-91° These CLECs proposed 30 lengthy and unnecessary conditions. Gates Direct, pp.
110-195, and Ex. TG-8 (Hearing Ex. Joint CLECs 2°8The Joint Applicants, however,
demonstrated that the Transaction would be in the public interest without any conditions.
Hunsucker Rebuttal, pp. 4, 53, and generally, pp. 15-45; Hunsucker Supplemental, pp. 3, 23-24;
see also Tr., pp. 88-89, 92. 94, 97-100 (Mr. Hunsucker testifying on cross-examination against
the need for conditions).

Nevertheless, in an attempt to address any such concerns regardirigcthef ¢fie
merger on wholesale services, the Joint Applicants engaged in discussions wiik vari
intervenors to understand their concerns and to see if the parties could reachragmeeme
alleviate any such concerns. Tr., pp. 140-142, 150 (Mr. Hunsucker answering Commissioner
Campbell’s and redirect examination questions by confirming there have beeronam
settlement negotiations with CLECs in several states and individually)reSak of these
discussions is that the Joint Applicants have entered into three separateeséstibat have
resulted in anonumental shift in the landscape since the CLECSs filed their testimony advocating
for all of these conditions, and even since the hearing. That is, shortly before the @6t@iGe
hearing, the Joint Applicants settled with the Division (and 360networks beforeatidthe
Division Settlement was a subject of the November 4th hearing. Moreover, sincaritie
within days of the November 4th hearing, the Joint Applicants entered into a comprehensi
settlement with the lead “Joint CLEC,” Integra. All three wholesdtéeggents are in the public
interest. More importantly, these settlements include numerous comprehensive&ailehole

commitments that address the Joint CLECs’ purported concerns, offering mosaithaent

¥ The CLECs originally comprising “the Joint CLEGs&re Integra Telecom of Utah, Inc. (“Integra”),
Eschelon Telecom of Utah, Inc. (“Eschelon”), Electightwave, Inc. (“ELI"), McLeodUSA Telecommunitians
Services, Inc. d/b/a PAETEC Business Services (‘"PAE"), tw telecom of Utah lic (“tw telecom”), ancelcel 3
Communications, LLC (“Level 3”). As set forth akm\ntegra and its Eschelon and ELI affiliates lgailvely
“Integra”) have settled with the Joint Applicantsdathus are no longer part of the Joint CLECs.

% The original Joint CLECs’ 30 proposed conditions@mpassed a variety of issues, including operstion
support systems, wholesale service quality, whidemastomer support, wholesale service availabilityolesale
rate stability and compliance. See Hearing ExatJOLECs 2.8.
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protection for CLECs. Thus, the Commission should not accept any of the additional
“conditions” that the remaining non-settling CLECs continue to seek.

A. The Division Settlement regarding wholesale issues meets hégblic interest

1. The Division Settlement addresses numerous wholesale issues

First, the wholesale commitments in the Division Settlement (sectiBn pirovide
additional benefits and protections to CLECs and to the public interest. Speciftually
Division Settlement provides the Commission with wholesale protections reg@pergtional
Support Systems (“OSS”), interconnection agreement (“ICA”) negotiatiGAsextensions and
opt-ins, rates and tariff changes, and the maintaining of the Utah Performancangésslan
(“PAP”) and the Change Management Process (“CMP”), while maintalf@obligations and
Qwest’s status as a Bell Operating Company (“BOC”). Division&waéht, Joint Applicants
November 4 Ex. 1, T 1II.B

2. The Division foundthat the Settlement provides certainty for CLECs

As Mr. Coleman testified, the Division Settlement “provides certainty invtiwesale
market and answers many of the concerns raised by the Joint CLECs. "tdsdlsa[i]n
negotiating the [Division Settlement,] the Division worked to provide benefitt teeaCLECS
operating within Utah and craft commitment[s] that would prove benefamiallf CLECs.”

Coleman Supplemental, pp. 2; see also pp. 8-10 (OSS commitments are in the publig interest)
10-12 (ICA commitments are in the public interest), 12-14 (wholesale service quality

commitments are in the public interest), 14-15 (the status as an RBOC and noenpiid law

2L For example, regarding OSS, the merged compargeagt will not discontinue wholesale OSS for at
least 24 months post-closing, and if there is a XSS change or retirement, the merged compahytilite the
CMP, with at least six months notice. Divisiontgshent, Joint Applicants November 4 Ex. 1, 1 lILB There are
also protections regarding interconnection agre¢meiensions and negotiatioris.( 1 111.B.2), and even more
generous protections are available with the sutesgiqutegra Settlement. Further, regarding pradacigainst new
rates or tariff changes, these protections aratfteast 36 months, and include protections agéestassociated
with Access Service Requests (“ASRs”) and LocaliiBerRequests (“LSRs"), directory listings or di@y listing
storage, non-published number charges, Local Nufdbgability charges, or E911 records transact@mrstorage
charges.ld., T 11l.B.3. Regarding the Utah PAP, the mergeahpany agrees not to seek to modify or terminate it
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commitments are in the public interest), and 15-16 (additional proposed CLEC conditibns, suc
as regarding copper loops, dark fiber, FCC language or new rates, are notiaciddee not
applicable or appropriate here). Mr. Coleman further testified on November 4tloasfol

The negotiated settlement between the Division of Public Utilities and JojplicAnts
provides certainty in operational support systems, interconnection agreements,
performance assurance plans, protection against any new rates oh#argfés, change
management process, FCC obligations, status as a BOC, and service qualiy500.

With those commitments in place the Division believes many of the most important
concerns raised by CLECs have been addressed, and stability post-mergen has bee
provided for a reasonable period of tinid.

Additionally, providing certainty and stability for the wholesale markegldat impacts
all 95 CLECs in the state, is in the public interdst.

A vibrant telecommunications market will continue to persist as CLECs, Qwest, a
other companies are financially healthy and able to adapt to the changargidyn
marketplace. Tr., p. 501.

3. The CLECSs failed to meetheir burden opposing the Settlement

The CLECs opposed the Division Settlement by filing supplemental testif@ates
Supplemental, pp. 2-21, 21-94), and appearing at a third day of the hearing on November 4,
2010. However, the evidence from the Applicants refuted the CLECSs’ opposition. Fore&xampl
as shown above, Mr. Coleman showed why the Joint Applicants’ OSS and ICA commitments
were sufficient and in the public interest. Coleman Supplemental, pp. 7-12. He also showed
why the commitment to keep the Utah PAP for at least 36 months provided certgarting
wholesale service quality and thus was in the public intetdstpp. 12-14. Mr. Hunsucker
likewise did so. Hunsucker Supplemental, pp. 4-6, 7-9 (discussing OSS commitment), 9-13
(discussing ICA commitments), 13-16 (discussing merger effects on tborpel6-23
(rebutting Mr. Gates’ arguments based on Hart-Scott-Rodino (“HSR”) documeaslse Fenn

Supplemental, pp. 6-10 (describing arms-length negotiations and rebutting My r&seteding

for at least 36 months, and requires extensivertiegato the Division and each CLECd., T 111.B.4. Finally,
regarding the CMP, the merged company agrees totamaithe current CMP for at least 36 monthd, § I11.B.5.
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the process and timing of settlement negotiations), 16 (discussing eliminatiaR 6Tier 2”
payments), 17-28 (rebutting Mr. Gates’ misleading use of HSR documents); Supplementa
Response Testimony of Philip Powlick, DPU Ex.. PP 3.0, pp. 2-9 (finding the Division
Settlement to be reasonable and in the public interest, explaining the settlegotiatina
process, and rebutting Mr. Gates’ speculative claims about settlemetiatiegs).

Indeed, at the hearing, Mr. Gates admitted he had not been personally involved in
settlement discussions, and that he was not aware of any specifics about éttferabst
conferences or individual settlement negotiation meetings. Tr., pp. 603-606. He alsedadmitt
he had no evidence to support his speculation about the Division’s reasons for settling or
regarding what the Joint Applicants may have communicated to the Division aliterhent
negotiations with the Joint CLECs, nor did he have any evidence to contradict thersvis
testimony on those issues. Tr., pp. 608-612. And he reluctantly agreed that the Division
Settlement addressed the Division’s concerns, and that while the CLECs hadiecaibm
interests, the Division was the keeper of the public interest. Tr., pp. 612-613, 616-617. In short,
the CLECs completely failed to meet their burden in opposing the Division Settleme

B. The Integra and 360network Settlements are in the public interest

Within days of the November 4th hearing session the Joint Applicants settled with
Integra, an original member of the Joint CLECs, and the first, most vocal and masCadiC
opponent of this mergéf. This settlement covers a broad range of issues, and addresses
Integra’s major concerns such that Integra supports approval of the meigéneapublic
interest without adoption of the remaining Joint CLECs’ proposed conditions. Moreover, the
Integra Settlement provides that its terms will be made available t@qugsting carrier.

Integra now agrees “that [with the terms of its Settlement Agreerteni]ransaction is in the

2 Integra was the first intervenor here. As parthefJoint CLECs, Integra filed more than 500 pazfes
testimony, and more than 120 pages of its own s¢@a@stimony (not part of the Joint CLECs), inahgdmore
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public interest and should be approved by the FCC and state commissions.” Intégmaesett
Agreement, Attachment A, § €. The Integra Settlement, coupled with the 360networks
Settlemerft' (and the Division Settlement on wholesale issues), fully address any reasonabl
concerns any party (including the non-settling CLECs) may have regardingsateimatters.

1. The Integra Settlement addresses the CLECS’ concerns

Specifically, the Integra Settlement addresses and resolves the ifigilkey wholesale

issues that the CLECs raised. The settlerfrent:

e Commits to a minimum of 24 months to retain Qwest’s current OSS (Attachment A,
1 B.12¥° (CLEC Condition 12)

» Commits to not eliminate or withdraw the current Qwest PAP for at laast ylears after
the merger closing date (1 B.2) (CLEC Condition 3)

* Prevents the Joint Applicants from recovering one-time transaction costs esaleol
rates ( B.1) (CLEC Conditions 2 and 3)

» Keeps in place existing wholesale service standards and reports (1 B.Z) (Ziddition 4)

* Extends a number of wholesale agreements, including interconnection agreements
commercial agreements over which the Joint Applicants contend the Commission does not
have jurisdiction, other wholesale agreements, and term and volume discount plans
contained in existing tariffs and individual case basis contracts (1 B.3)JCldaditions
1, 6,10, and 21)

* Maintains rates in interconnection agreements and prohibits adding additiesal ra
associated with the customer acquisition and migration process without Commission
approval (f B.4) (CLEC Conditions 7 and 24)

» Addresses intervals for provisioning of products, even where a contract iosilre
issue (1 B.5) (CLEC Condition 11)

* Addresses exemption petitions under 251(f)(1) and (f)(2) of the Communications Act.
(1 B.6) (CLEC Conditions 12, 21, and 22)

* Ensures that Qwest Corporation will continue to be classified as a Belltidgera
Company (1 B.7) (CLEC Condition 13)

than 30 exhibits. This was by far more than amgpCLEC intervenor. In addition, Integra propoedanore than
180 data requests, not including subparts, whilether CLEC propounded any discovery.

% The Integra Settlement was reached and executdtbeember 6, 2010, two days after the November
4th hearing session. The Joint Applicants fileal ltitegra Settlement with the Commission on Novar8h2010.
A courtesy copy of the Settlement is attached &schtnent A to this post-hearing brief.

% The 360networks Settlement addresses how 360rktiwanterconnection agreements with Qwest will
be handled after the merger.

% This description is intended to give only a gehdescription of the agreement, and does not matiy
terms of the settlement agreement in any way.

% All citations to paragraph B in these bullet-paiesscriptions are the Integra Settlement (Attachimé@n
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Prohibits Qwest from seeking reclassification of wire centers as nonredgzefore
June 1, 2012 (1 B.8) (CLEC Condition 14)

Requires the Merged Company to provide updated contact and organizational
information (1 B.9) (CLEC Condition 15)

Requires the Merged Company to make Operational Support Systems (“OSS”)
information available to CLECs ( B.10) (CLEC Condition 16)

Ensures sufficient wholesale staffing (1 B.11) (CLEC Condition 18)

Provides detailed requirements regarding any future transition to a neesaleoDSS
system (1 B.12) (CLEC Condition 19)

Imposes certain requirements regarding engineering the network and loayper
retirement (Y B.13) (CLEC Condition 26)

Provides for an agreed upon line conditioning amendment (1 B.14) (CLEC Condition 27)

Requires Qwest to make the Integra agreement available to anytiegjcasrier
(1 B.15)

The Integra Settlement is even more comprehensive regarding whodssae than the

Division Settlement, and was reached with a large, sophisticated CLECcaitbreic self-

interests. Further still, the Integra Settlement is available footgy requesting CLEC that

wishes to enter into the same agreement. There should be no question that the htlkegente

meets the public interest and provides sufficient protection for all CLECs.

2. There is no evidence in the record to support distinctions among CLECs

The Joint Applicants expect, based on the non-settling CLECs’ advocacy in atber st

after the Integra Settlement was reached, that these CLECs wdl thigjithe Integra Settlement

is not sufficient, or “does not go far enough,” or that other CLECs have different “bsisine

plans” or “business models” than Integra, and thus that the Commission should adopt their

original 30 proposed conditions. However, there is absolutely no evidence in the record to

support any such purported distinctions. Any such argument would be belied by the prior

uniform “Joint” voice of the intervening CLECs. Up to the point when Integra settladivet

Joint Applicants after the Utah hearing here, the original “Joint CLEG&rmeade any attempt

to distinguish themselves from each other, and they never submitted any eviditratetfect.

The CLECs cannot now have it both ways - they cannot argue they are “Joint GLE&?sit
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benefits them, and now, when one of the CLECs has settled, claim they are différent
Commission should not be persuaded by any CLECs’ attempts to try to distanseltiesnrom
their former partner after the hearing. There is no evidence in thel tecauggest that Integra
cares any less about any of these issues (such as, for example, cohagereraents) than any
other CLEC. The Commission should reject any such arguments.

C. There is no basis for adopting any conditions regarding remaining issues

The Joint Applicants expect that the non-settling CLECs will continue to &ogtiee
imposition of the 30 original proposed conditions, including the following: (1) the lengtmef ti
the Applicants have committed to use Qwest’s existing OSS, (2) the lengtiredhey have
committed to extend non-Section 251 commercial agreements, and (3) additionaussuas
wholesale resources, the “Additional” Performance Assurance Plan (“APAaBrting” of
ICAs across states or companies, intercarrier compensation isguestual NXX (“VNXX”)
traffic, the federal rural exemption, interconnection configuratiaressdirectory listings and
directory assistance, non-impairment filings, and other issues that do not belongrigea m
approval proceeding. However, the non-settling CLECS’ claims that eactsefatiditional
conditions that go beyond the Integra Settlement should be imposed are without raesebec
the Integra Settlement adequately addressed all wholesale issuesy. S¢ensucker Rebuttal,
pp. 43-45; see also Coleman Surrebuttal, pp. 5-7; Coleman Supplemental, pp. 15-16. Moreover,
given that Integra originally shared the Joint CLECs’ concerns but has ncvedean
agreement that enables it to advocate that the public interest is protectdtewebimimitments
that the Joint Applicants have made, the non-settling CLECs’ continued conceersramnge
and unfounded. They have failed to meet their burden regarding the continued conditions they
propose. The Commission should not adopt any conditions beyond the commitments the Joint

Applicants make in the Integra, 360networks and Division Settlements.
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1. OSS

The non-settling CLECs make many allegations of potential post-merges bkaOSS,;
however, the major premise underlying those allegations is the unsupportedms$isatti
CenturyLink plans to promptly uproot Qwest’'s OSS in Qwest territories ancdeaphaith a
CenturyLink OSS. However, in the Integra Settlement, the Joint Applicants havettamhim
(a) maintain the existing Qwest OSS for at least two years (In&sgjtlement, Attachment A,

1 B.12); (b) provide detailed notification 270 days in advance of replacing or timggay
OSS Systemdd., 1 B.12.a.); (c) follow the Change Management Process (“CMP”) in
connection with any such chandd.( 1 B.12.b.); (d) provide notification, joint testing, and
training before replacing an OSS interfal, (1 B.12.c.); and (e) ensure that any changes to
billing systems comply with interconnection agreements and are complin®vdering and
Billing Forum requirementdd., § B.12.d.}*’

The non-settling CLECs’ conjecture about potential OSS degradation in Qwest ser
areas also ignores the key fact that CenturyLink is not simply acquitegsatnes from Qwest,
but rather, is acquiring the entire company. Hunsucker Rebuttal, pp. 9-10. Sincquirisgc
Qwest’s existing systems, personnel, documented policies, and processeyLCéniill have
no immediate need (or be under any time pressure) to make any alterations to(@&SSti
areas.ld., pp. 11-13. In addition, Qwest’'s OSS experience and knowledge will reside in the
post-merger company, especially given that the merged company has appQntest a
employee as Vice President of Wholesale Operatitthspp. 4-5. CenturyLink has repeatedly

acknowledged that Qwest’'s OSS will continue to be subject to Section 271 obligations

27 Further, beyond these contractual commitmentstu@grink has repeatedly stated that: (1) it has enad
no decisions on what OSS it will employ in the Idagm, (2) it will make a careful, structured exaation of both
companies’ systems and features and draw on theblesth companies’ capabilities in order to enygludustry
leading OSS for the long term, (3) it is committedjiving CLEC customers ample notice of any changed (4) it
will involve CLEC customers in testing of OSS chasg See e.g., Hunsucker Rebuttal, pp. 9-11, 32-35.
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applicable in Qwest territoriedd., pp. 49-1G® The record simply does not support the non-
settling CLECs speculation about degradation of OSS.

Finally, the Applicants expect the non-settling CLECs to argue that thedeogpany
should retain the existing Qwest OSS for at least three years, compdredrtimimum two
years agreed in the Integra Settlement. This is simply not reasonable, afet hegend what
those LECs with vested commercial interests (Integra and 360networks), amdvitmothe duty
to protect the public interest (like the Division), have found to be sufficient and resstha

2. ICA and Commercial Agreements

The non-settling CLECs also have sought conditions to ensure that Qwest’s Kikgnt
as well as other wholesale and commercial agreements, continue in pladentoceartain. See
e.g., Ankum Direct, pp. 65-75. This condition is reflected in the non-settling CLECs proposed
Condition 6. Although the language of the Integra Settlement does not track the niog-settl
CLECs’ proposed condition verbatim, these settlement provisions show that the Appticalet
substantial concessions to address CLEC concerns. First, the Applicants hatle@mgreend
the term of allQwest ICAs for a period of 36 months. Integra Settlement, Attachment A, f B.3a
Second, the Applicants have agreed to extend the terms for all Qwest wholesaiearetcial
agreements (which involve services that are not necessarily governed kot trehfat this
Commission does not regulate) for 18 montlds, I B.3.b. and c. And, finally, the Applicants

have agreed not to change the terms of Qwest’s wholesale tariffs fort dtAeasnths.Id.,

2 And, in fact, CenturyLink has specifically madétbommitment in the Integra Settlement
(Attachment A), at  B.7.

% |ikewise, any argument that CenturyLink lacks eigrece with wholesale orders at commercial volumes
similar to Qwest wholesale order volume would tenlyf without merit. As Mr. Hunsucker testifiede@turyLink
has almost 2,000 interconnection and resale agrgsrireplace today and, like Qwest, its wholesglerations are
on a national basis and across a national scatieetl, CenturyLink’s wholesale department is orefiagrocess
one million orders through its OSS, compared tonil8on Qwest orders. Thus, the Joint Applicahée shown
that CenturyLink already has commercial wholesalemes and thus will be able to integrate wholesplerations
with Qwest wholesale operations. See e.g., Tt.5pp79-80.
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1 B.3.d. In making these commitments, the Joint Applicants have agreed to foragotgalbs
rights that remain in place notwithstanding the merger. Nothing more should bedequire
Based on arguments the non-settling CLECs have made in other states dimiegthe
Settlement was reached, the CLECs may argue that the Joint Applicantsitownt to not
make changes to applicable commercial agreements for 18 months does not go far enough,
especially based on their “business models.” Thus, they may argue for gehreedension for
commercial agreements and wholesale tariff terms. However, thereupparisin the evidence
for additional extensions. The Joint Applicants’ commitment regarding non-Section 251
commercial agreements in the Integra Settlement ( 3b.) is veonedds, particularly given
that such agreements are not required under the Telecommunications Act nitiardev
Commission’s jurisdictiol® The FCC determined that when CLECs are not impaired without
access to an element, it need not be provided based on Section 251 at TELRIC-based rates
pursuant to an interconnection agreement. The FCC allowed these network eterdents
services to be provided through commercial agreements without Section 25figastri¢hus,
under the law, carriers’ reliance on Qwest commercial agreementsatiex of choice. In short,
although the non-settling CLECs may assert that the commitments in the I8&ttjement may
“not go far enough,” the Integra Settlement represents more than a tdasmrapromise.

3. Wholesale Resources

The non-settling CLEC witnesses also allege that the post-merger compalal fail to
ensure that adequate resources were directed to maintain wholesake geality at the current
Qwest level. See e.g., See e.g., Gates Direct, pp. 136-142. To address these concerns, the
CLECs proposed Condition 18 to require the combined company to maintain dedicated

wholesale staffing levels that will provide a level of service “equal superior to that which

% Many (if not most) commercial agreements are mendegally required under Section 271 of the
Telecommunications Act. They are certainly notuisegd under Sections 251 or 252; otherwise, theylevbe
interconnection agreements subject to those section
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was provided by Qwest” prior to the merger filing. Gates Direct, p. 137; Heaxingpint

CLECs 2.8 (TJG Ex. 8). However, Mr. Hunsucker stated throughout the proceeding the
company’s intent to maintain sufficient personnel and other resources to ensightheality

of wholesale services. Hunsucker Rebuttal, pp. 5, 9-11: Hunsucker Supplemental, pp. 19-20, see
also Tr., pp. 111-114 (Mr. Hunsucker testifying on cross-examination that the wholesale
resources condition is unnecessary, would not allow CenturyLink to reduce costs through

attrition of employees whose functions have been automated, or are duplicative oanédund

and that CenturyLink will make sure sufficient resources are available and touslition is not
needed). Mr. Hunsucker explained that it was to CenturyLink’s benefit to ensuitenteat the

needs of its CLEC customers. Hunsucker Rebuttal, p. 11.

CenturyLink agreed to memorialize this commitment in the Integra Settteme
Specifically, CenturyLink agrees to “ensure that Wholesale and CLECtigpsrare sufficiently
staffed and supported, relative to wholesale order volumes, by personnel, inclugargdmnel,
adequately trained on the Qwest and CenturyLink systems and processestimatiaA,

1 B.11. This provision resolves the non-settling CLECs’ purported concern in Condition 18,
which contains similar but unworkable language.
4. APAP

Condition 4, regarding the Alternative Performance Assurance Plan PARAould no
longer be an issue, because, although the APAP was briefly mentioned in Nt.t€smony,
it was Integra, and its witness Douglas Denney, that presented the conddgpg arguments for
it. See Direct Testimony of Douglas Denney, Joint CLECs Ex. 1, and Joi@<Ex. 1.1
(APAP). Integra, however, has settled and has agreed to withdraw itotesand support the
merger without the existence of an APAP. See Attachment A, § B.2. Since ibisgeo |

supported by its sponsor, the Commission should not even consider the APAP. Further, as the
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Joint Applicants have unquestionably demonstrated, the proposed APAP concept is fatally
flawed and should not be adopted.

The most fundamental flaw in the APAP is that it does not address the standard dontaine
in the Act — nondiscrimination. Instead, the APAP addresses “perforrdagcadation” or
“deterioration,” which is irrelevant to the Joint Applicants’ statutory obilbgest Rebuttal
Testimony of Michael Williams, Ex. JA-R3 (“Williams Rebuttal”), pp. 17-3tjpplemental
Response Testimony of Michael Williams, Ex. JA-HC-Sup-R3 (*Willi&@applemental”),
pp. 2-6; Tr., pp. 184-187, 582-583. Even if performance degradation were an appropriate
standard, Mr. Williams demonstrated that the APAP is unnecessary, inapprapdate
unreasonable for numerous reasons, including that the APAP does not require any proof of
merger-related harm to invoke penalties. Williams Rebuttal, pp. 12-27; Williapgesnental,
pp. 2-6; Tr., pp. 184-189, 582-583.Mr. Williams also showed, in pre-filed testimony and at
two different sessions of the hearing (October 26th and November 4th), that the APAP does not
accurately measure performance degradation. Indeed, the APAP wouldhrasvihdfall to
CLECs. Williams Rebuttal, pp. 6-7, 9, 10-27; Williams Supplemental Response, pp. 2-9; see
also JA Ex. Sup R3.1; and Tr., pp. 582-583, 182-189.

Specifically, as Mr. Williams testified, under Integra’s APAP, the pastger company
would be liable for additional payments beyond the current Utah PAP (more than cleyen-f
almost$390,000, in addition to about $50,000 under the UPAP), even if Qwest’s service levels
post-merger werexactly the same as pre-merger performance. Williams Supplemental, pp. 2-6;

JA Ex. Sup R3.1; Tr., pp. 576-581, 582-583; see also Tr., pp. 18%#-18¢s fundamental flaw

%1 The CLECs' attempt to cram several years’ wortkwvofk on the original PAP into an APAP as part of
this merger approval docket also raises very digant due process concerns. Williams Rebuttalgpp,. 9, 13, 18.

¥ 3Seee.g., Tr., pp. 576-581 (Exhibit MGW-1 (Hearihg JA Sup R3.1) admitted into the record),
Tr., pp. 582-583 (Qwest would be penalized more $@90,000 (or seven times greater than under thle PAP in
2009) if the combined company’s post-merger whaéesarvice performance remained exactly the sanme thg
12 months before the merger announcement); sedalsop. 184-189 (similar). Moreover, Qwest wostdl be
penalized about $300,000 even if Mr. Denney’s nicdifons on the witness stand on October 27th lesah b
implemented. Williams Supplemental, pp. 6-9; pp, 582-583.
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demonstrates that the APAP is not tied to any sort of service qualityrparfoe degradation,

much lessnerger-related degradation.

Finally, the APAP’s proponent, Integra’s Mr. Denney, struggled at the heardefend

or justify the APAP. For example, he made numerous significant admissions, including

It took years and hundreds of people to come up with the original PAP (Tr.,
pp. 379-386), unlike the cursory process applied to the APAP.

The PAP is based on nondiscrimination standards under the Telecommunications
Act, whereas the APAP concept was based on a different standard, “performance
degradation,” that is not in the Act. Tr., pp. 386-387.

Mr. Denney did not know of any state commission that had ever ordered a PAP
based on a performance degradation standard. Tr., pp. 387-390.

Mr. Denney did not know of any state commission that had required a carrier to
involuntarily accept a PAP with self-executing penalties. Tr., pp. 391-392.

The standard “performance degradation” was not even defined in the APARP itself
Tr., pp. 395-396.

There could be post-merger performance degradation thatoivete result of the
merger, but the APAP had no way to measure (either quantitatively or
gualitatively) performance degradation as a result of the merger. Tr., pp. 396-401.

Mr. Denney believed the APAP would have served its essential purpose even if
Qwest had to pay penalties despite no post-merger performance degradation (i.e
post-merger performance stayed exactly the same as pre-merfgem@ance).

Tr., pp. 401-405.

Mr. Denney was not aware that the Utah PAP did not have a provision allowing a
comparison of monthly service performance with average performance over
multiple months. Tr., pp. 407-411.

The APAP measures a month’s performance versus a year’s performbaiate, w
can admittedly lead to wild fluctuations. Tr., pp. 411-413.

Only after APAP penalties exceed $3 million to one CLEC can Qwest seek to cap
its liability, but even then, payments are not suspended. Tr., pp. 419-422.

Mr. Denney did not conduct any statistical analysis to determine whether Qwest
would have to pay penalties under the APAP even if post-merger performance
stayed the same as pre-merger performance. Tr., pp. 424-427.

APAP payments are in addition to PAP payments. Tr., pp. 422-423, 428.

In short, Mr. Williams’ testimony and Mr. Denney’s significant admissmmsross-

examination establish without a doubt that the APAP is fatally flawed, is a bathptas

beyond repair, and has no place in any settlement or as a condition in a merger. Tr., p. 583.
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5. Issues outside the scope of the merger proceeding

The non-settling CLECs also raised various substantive issues relatedittudi
carrier disputes regarding rates, terms or conditions under which the paeiiesnnect. This
includes a multitude of issues that Level 3 raised regarding its wholelsdienships with
Qwest, such as compensation for ISP-bound (Virtual NXX, or “VNXX") traffid 8YY traffic,
“porting” of ICAs across states or companies, the federal rural examptierconnection
configuration issues, directory listings and directory assistance, noiminepa filings, and
billing dispute procedures. See e.g., Direct Testimony of Richard E. Thayer.gfhbubihe
course of the proceeding, the Joint Applicants have maintained that theserieswdsa#fected
by the proposed merger and are not appropriate here; rather, they are appyrepidatssed
through separate arbitration or complaint proceedings before the Commission.aRebutt
Testimony of Karen Stewart, Ex. JA-R4 (“Stewart Rebuttal”), pp. 28-37. Indeey, shéhese
issues, such as the requested porting of ICAs across states, and the concerhs abalt t
exemption and the right to make “non-impairment” filings under the FT@éanial Review
Remand Order (“TRRQO”), are federal issues for which this Commission does not have
jurisdiction. Other issues, such as the treatment of VNXX traffic, havedglbesen decided by
this Commission.d., pp. 32-36. And, of course, the remaining issues are issues that can (and
should) be appropriately decided in more-focused proceedings, based on full evideotiedy;r
not in a merger approval proceedirg., pp. 23-37.

Finally, the Division also concluded it was not necessary for the Commissiddrass
individual carrier issues to find that the merger is in the public interest. Golsureebuttal,
pp. 5-9. Obviously, Integra, by virtue of its settlement with the Joint Applicants, aésondeed
that conditions related to these issues are not necessary to satisfy itsnpettast concerns.

In short, the Commission should reject any non-settling CLEC assertiomesblattion

of these issues is appropriate for this proceeding, or necessary to deterfrtime Tmansaction

29



is in the public interest. Instead, the Commission should find that any continued naog-settl
CLEC concerns have been addressed in the Integra Settlement, which are msuéfithant to
address public interest concerns related to the effects of the Transactibolesale customers.

CONCLUSION

The Joint Application has been fully and fairly considered through lengthy progseedi
and a fully developed evidentiary record. That record clearly shows that the gplitAts
have demonstrated that the Transaction is in the public interest. To the extent ehpadEs
raised concerns regarding potential benefits and the avoidance of potential havests Qtah
customers, these concerns are fully addressed in the settlement agseeached with the
Division, the OCS, the SLCAP, Integra, 360networks and the DOD/FEA, and no further
conditions or commitments are necessary or appropriate. Thus, the Commission sddbkat fi
the Transaction is in the public interest and should approve the Transaction.
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