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IN THE THIRD JUDICIAL DISTRICT COURT
SALT LAKE COUNTY, WEST JORDAN DEPARTMENT, STATE OF UTAH

HI-COUNTRY ESTATES HOMEOWNERS
ASSOCTATION, a Utah Corporation

Plainfiff,
Vs,
BAGLEY & COMPANY, et al,,

Defendants

FOOTHILLS WATER COMPANY, a Utah
Corporation, J. RODNEY DANSIE, THE
DANSIE FAMILY TRUST, RICHARD P.
DANSIE, BOYD W. DANSIE, JOYCE M.
TAYLOR and BONNIE R. PARKIN,

Couuterclaimapts,
vs.

-~
HI-COUNTRY ESTATES HOMEOWNERS
ASSOCIATION, a Utah Corporation, et al.,

Counterclaim Defendants.

MEMORANDUM IN OPPOSITION

TO MOTION FOR ENTRY OF AN

ORDER IMPLEMENTING COURT
OF APPEALS’ DECISION

© Case No. 6201007452

Previous Case No. 850901464

Tudge Andrew Stone
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Plaintiff and Counterclaim Defendant Hi-Country Estates Homeowners Association (“Hi-
Country”™), through counsel, submits the following Memorandum in Opposition to the Dansies®

Motion for Entry of an Order Implementing Court of Appeals” Decision filed by Foothills Water

. Company, J. Rodney Dansie, Daasie Family Trust, Richard P. Dansie, Boyd W. Dansie, Joyce

M. Taylor, and Bormie R. Parkin (collectively, the “Dansjes”).
INTRODUCTION

Despite repeated statements from the Court of Appeals that neither its 2008 Opinion nor

it 2011 Opinion “adjudicato[d] the zights of the parties or the enforceability of the Well Lease

— [Eered — QadFE
going forward,” the Dansies now seek, based exclusively on those same opinions, an “order for
this Court to enforce” the Well Lease going forwaa:d.l Tssuing such an order would run directly

e

conira:y to the decision of the Court of Appeals and would improperly extend this case tha thax has

already lasted decades, Furthermore, the portion of the 2011 Opinion ‘that the Dansies seek o

transform into prospective relief is expressly ¢ on t the Utdh Public Service

Comm:ssmn (“PSC”) not asserting Junsdm‘ﬁon over Hi Cmmtry I:Qj ansies faﬂ sclose

1o the Court that the PSC has already asserted such Junsdwtxon. 'I‘l:us the Dansies

order 1n1y contrary to the express language of the 2011 Opxmon, b '

Dansies motion should therefore be denied and Hi-Couniry should be awarded reasonable

Rifpdet ‘E@‘%@

FACTUAL BACKGROUND & PROCEDURAL HISTORY

attorneys’ fees incutred in responding fo this motion.

This case has been, before this Coutt since 1985, and a central item of dispute during that

" time has been the effect of the 1977 "Well Lease Agreement (the “Well Leéase”), Which provided — ™ ™7™

£836-5152-9488/HI088-001 2




lease MMMS of hearmgs, the Titah Public Service Commission ’% M’

not only substantial monfhly payments, but also showering virtually limitless benefits on [the

Dansies].” . The PSC then “prchibit[ei] the ] gell gxe] m affecting the rates paid by [the
Association members],” Hi- Estates Homeowners Ass'n v. Bog J'l!"‘l & Co;901 P.2d4 1017,

1023 (Utah 1995), and indicated that that Dansies could continue to “cbtain their water from

[Dansie] Well No. 1* as long as they paid “the actual cost of any water provided to [them].” In
1994, because the Dansies refused to pay the actual costs of receiving water as required by the
PSC Order, Hi-Country disconnected its water system from Dansie Well #1 and the remainder of
the Dansies’ water system.

As & result of the disconnection from the Dansies” water system, Hi-Country provided
water d a limited number of others at rates equivalent to member rates.
Consequently, on February 5, 1996, the PSC granted Hi-Country an exemption from rate

segulation. On August 8, 1997, the Dausies filed their Amended Cousterclaims, which sought

damages for breach of the Well Lease and Eought specific peﬁow
forward. Tn Pebruary 2005, the parties stipulated to, and the trial court certified for irial, all
?uai:ﬁ;g issues in this longstanding dispute over the Well Lease. Following a trial, the trial
court entered its Final Judgment on January 5, 2006 (a copy of the Final Judgment is attached to
this memorandum as Exhibit A). In the Final Judgment, the trial court heid that “[{Jhe Dansies

are entitled to receive waier from Dansie well No. 1 through the Associations’ Water System in

accordance with the W@ Lease only upo@ment of The pro zata costs of ransporting watetr

A836-5152-9488/H11088-001
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through the Association’s Water System.” Additionally, the trial court held that the Daansies had
“the right to receive 55 additional water connections from the Association, but only if the
Dansies pay the Association for those connections at the Association’s usnal tharge for each
such connection.”
Both parties appealed ﬂ1e7Final Judgment, and on March 27, 2008, the Court of Appeals
issued its opinion. Hi-Country VI, 2008 UT App 105, 182 P.3d 417. Hi-Country VI purported to

“affirm the trial .,

he requitemnents under the Final Judgme;m that the Dansies/pay for water received

. 4 24, but contained la_ziguage in a footnote that arguably

 was 1o longer in effect. After remittitur, the Dansies filed a Motion to Modify Final Judgment
- % “-“‘:-&—_._ﬁ PN . “

with this Court. Tm@ argued that, based upon footnote 2 of Hi~Country VI, the trial court

o T ———T

should significantly modify the findings and conclusions of the Final Judgment to remove any

w N
requirement that the Dansies pay their share of the costs of water delivery.

-

This Court deni Dansies’ motion to modify the Final Judgment, holding that that

there was, 10 ambiguity whatsoever” Jhat Hi-Countfy VI hdd affixmed the Pinal Fudgment on all
issues and that the Dansies’ request “would result in & very different trial court order thau. the orie

the Court of Appeals affirmed.” This Court concluded that it did pot have the authority "o

S —
interpret the opinion so broadly in the face of the unequivocal affirmance.”
R e

k4

On appeal from the refusal to modify the Final Judgment, the Utah Court of Appeals
issued Hi-Country LY. 2011 UT App 252, 262 P.3d 11881 Hwomz@f affirmed this Court’s

decision refusing to modify the Final Judgment, indicated that the Court was cortect in viewing

T e e iy IX folowed W successive Petitions forRehearing based-on-eariier-versions of the-opinionss -« - - -—~ - —-

Thus, Hi-Cowrtry VII, 2010 UT App 86U, and Hi-Country Y1, 2011 UT App 24, were superseded by Hi-Country
X

4536-5152-9488/H1088-00! 4
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Hi-Co @ ovided, however, that the Dansies® were entitled to their plain langunage rights

ynder the Well Lease unless th

Country was within PSC jurisdiction. Following an investigation by the Department of Public
Utilities and a proceeding before an adninistrative law judge, a proceeding in which Rod Dansie

and Hi-Co both participated, the PSC issued a ruling revoking Hi-Country’s exemption and

- r4
copy of the Report and Order is attached as Bxhibit B ® this

Memorandimm. r\(_,_,. m

 ANALYSIS =

The order proposed by the Dansies is both unnecessary and improper because it

contradicts the express intent of Hi-Country IX ails to recognize the current status of the

Well Lease given| fervention. ) The Dansies” expressed prr%gsésé%:) seeking this order are

7 (1) sb that the “file in this matter . . . clearly reflect{s] the present status of the dispute between
A T A I

the parties,” and (2) to provide them with an “order for this Court fo enforce if the Association
refuses their demand 'that free water be provided.’}’ (Dansies Memo. 4.)  Neither of these

———

purposes are valid reasons for entering the order: a cursory review of the docket in this matter

shows that the Hi—Cocision is already part of the file in this matter, and the second

purpose actually d_ﬂlicftly conflicts mﬂ:fhﬁ Hi-Country IX chmjm:_ Ultimately, as further

discussed below, the Court should refise to enter the requested order for two primary reasons:

¢ PSC intervened After Iéz;?ﬁn Xi and 'ora.n'@
review was denied, Hi-Country sent a letter té the PSC requesting an assessment ¢ whether Hi-

%

L

/ Wﬁe Court of Appeals expressly disavowed any possibility that its opinion was to be

4836-5152-0488/HI1088-001 5
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@h@mﬁe&; and second, the acknowledged exception to the Dansies® rights under the f

Well Lease agreement, namely the jurisdiction of the PSC, has already occurred. _—— %
L The Dansies Are Seeking a Prospective Order, but the Court of Appeals Expressly .
Rejected that Its Opinion Grants Prospective Relief. < M

The Dansies’ memorandum seeks an order to enforce against Fi-Country. In other

words, they want an order of specific performance on the Well Lease Agtaemem/ But such a
- e — e

ruling tuns contrary to Hi-Country IX because that opinion specifically disavows any intent to

provide prospective relief to the parties, and such an order, would be a -~ ersal of the
W —_——
Ny 05 S5V ok W
Fmal Judgment’s dismissal of Dansies’ claim far specific performance.

That it “made no attempt to resolve future issues that might arise between the paties, including’

fitare claims o -Country] for fafure broaches of the Well Lease” Hi-
= < ==
Country IX, 2011 UT App 252, 7 10. The Court of Appeals further stated that its opinions “made

@effoxt to adjudicate th the parties or the enforceability of the Well Lease going

‘W/forw d» Id Finally, in considering the Petition for Rehearing, the Court of Appeals again

ot

reaffirmed that its decision was “limited to its historical context and not as ‘adjud;iq}in the
= — e T T
. Thus,

—
rights of the parties or the enforceability of the Well Lease going forward.” Id {1
Dausies’ atierpt by this motion to obtain a prospective order is in direct contradiction with the

mc&expresse@fthew ﬂﬁaﬁ,bw— %ZZ W@J{

The Court of Appeals’ refusal to_grant prospective relief is consistent with the Final

TFudgment and the earlierEomplete affirmance of that judgment] Indeed, the substance and goal

bearing a different name, is no different that the Dansies’ Motion

el fame BTN

of the present motion, altho

4836-5152-0488/11088-001




i@ Modify Final Tudgment that was filed almi and multiple appellate decisions ago.

The Dansies sought an order of specific performance as part of their amended counterclaim, but
the Final Jpdgment dismissed the relevant canses of action after trial. (Final Judgment at 6
(dzsg;ss first and third causes of action of the Dansies® comterclaim for specific
performance as “no cause of actxon”)} Hi-Country VI affirmed that dismissal. Hi-Country VI,
2008 UT App 105, 14 1, 24; H5-Country IX, 2011 UT App 252, 91 4, W

IX can be tead to disturb that dismissal. Thus, just as this Court correctly ruled that it had no

authority to grant the Motion to Modify Final Fodgment, it hkew@ authority to grant the
o3

' zr&sent motion. Specifically, the law of the case doctrine prevents this Court from disturbing the

¢ specific performance/

Judgment’s aﬁtmed dismi Dansies’ claims fd See Hi~

Country X1, 2011 UT App 252 ¥ 56 (concluding that under the mandate rule, the irial court :
“lacks authority to modify the final judgment” that was affirmed on appeal). The Court should
therefore decline to enter the Dansies’ proposed order as improper under the mandate rule. o

IL The Issue of What Rights the Dansies Have under the Well Les ause % '
the PSC Has Already Asserted Jurisdiction over Hi~-Country < = /
Fven if Hi-Country LY could be read as allowing some sort of prospective order in the

Dansies’ favor, any such relief would be contingent on the PSC not asserting jurisdiction over

i P =
Hi-Courtry. Because the #S( has already asserted jurisdiction over Hi-Country, issuing the

order proposed- by the Dansies would haye no effeci/and is therefore a moot issue. Hi-Counﬁy

N

IX was careful to acknowledge the role of the PSC in this case. Speclﬁcally, in paragrﬁh 10, the WL/
opm;on states that “so long as th oes not exercise jurisdiction over the water system, the
M

tights of the parties are as set forrh by the plain language of the Well Lease ? and in pa:agraph

14, the opinion acknowledges the Dansies rights “unless th and determines 7\/)7
4836-5152-9488/11088-001 7 ' ﬁ
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otherwise.” /Thus, there is no question that Dansies’ rights under the Well Lease give way to the \&a\_

PSC ifit assers jmdicﬁo&_,czé/wayﬂv/\ \

The Dansies claim that Hi-Country has ignored their requests for water, but a p

proceeding before the PSC illustrates that Fi-Country has taken serjously its legal obligati
Shortly after the Supreme Court declined certiorari review of Hi-Countr /
ccntacted the PSC to assess whether Hi-Country still qualified for an exemption from regulation.
PSC Report and Order at 3. After discovery, the Division of Public Utilities recommended that
the exemption be canceled and Hi-Country again be subject to the jurisdiction of the PSC. Id
The PSC, after a hearing in wﬁch Rod Dansie participated, issued ifs Report and Order on July
e

12, 2012. The Report and Order cancelled Hi-Country’s letier of exemption and reinstated its

;ﬂ‘——ﬁ‘_‘m .
certificate of convenience and necessity. Thus, Hi-Country has been adjudi

subject to the jurisdiction of the PSC?2 %%Qﬁ—\

a public ufility

circumstances change so ovefsy is eliminated, th eréby rendering the relief requested

impossible or of no legal effect.” Angilau v Winder, 2011 UT 13, { 15, 248 P.3d 975 (internal

7[-7&"2 Ei-Country’s obligation under the Wefl Lease is only one aspect of the complicated legal framework
governing Hi-Conntry’s water system. As Hi-Couniry has communicated to the Dansies on anumber of oceasions,
Hi-Coundry raust comply with Division of Drinking Water regulations and the Public Utility Code. Hi-Country has
requested information from the Dansjes about their water system to allow for compliance with Drinking Water
regulations, buf no such information has ever been provided. Furthermore, the Dansies demands often do not *
conform to the plain meaning of the Well Lease. For example, the Dansies have repeatedly demanded free water
delivery to lot 43, but the Well Lease, by its plain language, does ot benefit that lot.

* As a public utility, Hi-Country is subject to the obligations and prohibitions outlined in the Public Utility

Code, including the obligation to obtain approval of the PSC of its schednle of rates (i.e., tariff), Utah Code Ann.

§-54-3-2, the obligation to dcliver water only in accordance with their approved tariff, id § 54-3-7, and the
" prohibition agamst granfing any person & preferential rate; id—§54=3=8Becanse-of*the-inherent-confliet-between--- - ———— —

these provisions and the Dansies® desired water deliveries, the Court of Appeals was carefis] to recognize that Hi
Country’s obligations under the Well Lease would change if the PSC asserted jurisdiction.

e

4836-5152-9488/£11058-001 8 ﬂ%ﬂ/& At //
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quotation marks omitted). Indeed, on its face, the Dansies’ requested reﬁef would be/of “no
legal effect” because the expressed condition for superseding the proposed order—unless the
PS%@BS ”as m the Iaw not require a
vain act, and mmwom _be such an act. Aeee%éingly, even if

the Court had awthority to emter a prospective order inconsistent with its affirmed Final

Judgment, doing so would be futjl¢ where the PSC has already asserted jutisdicﬁon.
CONCLUSION 9“
This Couxt should deny the Dansies® Motion for Entry of an Order Implémenting Court /
of Appeals’ Decision because such an order is coutraly to Hi-Country I¥ and is improper given
the already-established jurisdiction of the PSC over the Hi-Country water system. Furthermore,

because the @hecﬂy confrary to Hi-Country IX and because the Dansies failed to
disclose to the Court that the PSC has already asserted jurisdiction in fhis matter, Hi-Country

requests an award of reasonable attomey fees in responding to this motion.

DATED fhis Zéf%ay of August, 2012.

Msrtthew E. Jensen
Attorneys for Hi-Country Estates HOA

4536-5152-9488/H1088-001 9




CERTIFICATE OF SERVICE
Y HEREBY CERTIFY that on the | %ay of August, 2012, T served a true and correct
copy of the foregoing MEMORANDUM [N OPPOSITION TO MOTION FOR ENTRY OF
AN ORDER IMPLEMENTING COURT OF APPEALS’ DECISION by causing the same to
be mailed, via United States first class mail, postage pre-paid, to the following: |
J. Thomas Bowen, Hsq.

925 Bxecutive Park Drive, Suite B
Murray, Utah 84117-3545
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explained

atthe A
Viawsbecay

montily payments of $100 per month due at the end of September, Qctober, November, and December. An
invoice will accompany this notice,

Most of the legal costs have been related o water issues including the litigation over the Well Lease Agreement
and our application o be regulated by the Public Service Commission. These costs were significantly.increased
because Mr, Dansie chose to contest the PSC application rather than tooperzate fillly as stated in the well lease
agreement. Lesser amounts have been spent in finalizing agreements with Kennecott for power to the upper
tanks, and with Herriman City for operation of the water system. '

Although the courts have declared the well lease agreément to be valid, they provided little clatity to its
interpretation, but acknowledged the authority of the PSC f wa were brought back under their jurisdiction.
Regulation by the PSC Is needed o provide for an open forum for those affected by our water rates and to
:provide Clarity -full implérméntation of the wellfease a i

d Our [SEESr OF
exemption and we are now being regulated by the PSC, However, Mr. Dansie has filed a request for rehearing
on that matter as well. Even without having to respond to that request, we would have additional immediate
expenses to get an'initial taritf approved. Subsequent applications will address the €osts to replace meters and
add chlorination to our system but those actions are on hold unt) properly presented to the PSC,

The annual assessment for next year will be five percent more than 2012. The Board is reviewing the actual
costs of garbage collection and may adjust those.rates to match actual.costs, “Costs were reduced-significanitly
for part of this vear by having the special dumpster for cardboard and metal. However, that dumpster has been
removed because it was abused by some users, and that will increase the cost of handling garbage. The Board
hopes to get the special d umpster.back once video surveillance of the area isfully-operational and we can
identify abusers. Violators will then be bilied the fulf cost of disposal of unacceptable materiais in either
dumpster rather than continuing to have these expenses paid by the Homeowners.




- BEFORE THE PUBLIC SERVICE COMMISSION OF UTAH -

)
In the Matter of Hi-Country Estates ) DOCKET NO. 11-2195-01
Homeowners Association’s Request for ) -
Reassessment of the Commission’s )
Jurisdiction ) REPORT AND ORDER

)

ISSUED: July 12,2012
SYNOPSIS

The Commission enters this Order revoking the Company’s Letter of Exemption
and reinstating Certificate of Public Convenience and Necessity No. 2737,

By The Commission:

CANCELLATION OF HEARING AND SCHEDULING ORDER

Notice is hereby given that the heating previously scheduled in this matter for
Wednesday, August 8, 2012, beginming at 10:00 am, is hereby cancelled. In addition, the
scheduling order, issued on March 21, 2012, is hereby stricken.

ORDER REVOKING LETTER OF EXEMPTION AND REINSTATING CERTIFICATE OF
PUBLIC CONVENIENCE AND NECESSITY NQ. 2737

I.  BACKGROUND
On March 23, 1994, the Commisgion issued Certificate of Public Convenience
and Necessity No. 2737 (“CPCN") to Hi-Country Estates Homeowners Association in Dockef
No. 94-2195-01. See Report and Order, dated March 23, 1994.) Approximately two years

later, on February 5, 1996, the Commission entered an order in Docket No. 95-2195-03

! Up until 1994, Foothills Water Company served water to Hi-Country Estate Homeowmers Association members
under Certificate of Public Convenience and Necessity No. 2151, Foothill Water Company received its CPCHN in
1985. See Report and Order, issued August 8, 1985, Due to legal action, quieting iitle to the water system in
favor of Hi-Country Estate Homeowners Association, the Comussion cancelled CPCN No. 2151 and issued CPCN
No. 2737. See Report and Order, dated March 23, 1994, The 1994 Order seis forth the service area for CPCN
No. 2737 in 2 lengthy metes ang bounds description. See id, at 3-5.




DOCKET NO. 11-2195-01
2-
cancelling, effective 60 days hence, CPCN No. 2737, issued o Hi-Country Estate Hormeownets |
Association Phase T Water Company (“Company”). See Report and Order, dated February 5,
1996 at 2. The Commission set forth these findings of fact in support of its order:

1. [The Company] is organized as a nouprofit corporation providing
service to its members.

2. [The Company] serves a limited number of nonmembers pursuant

to specific contracts; however, it does not offer its service to the

public generally.
Id. at 1-2. Based on these findings, the Commission concluded, “the Company is outside our
jurisdiction as established undey [Utah Code Ann.] § 54-2-[1](29); consequently, [the
Company’s] Certificate of [Public] Convenience and Necessity should be canceled.” Id. at2.
Thereafter, on May 14, 1996, the Commission issued Letter of Exemption No. 0057 to the
Company. See Letter of Exemption No. 0057, dated May 14, 1996.

Between 1996 and present, litigation ensued between the Company and I. Rodney
Dansie (“Mr. Dansie”), an intervenor in this docket, over a water well agreement? On Jamary
27, 2011, the Utah Court of Appeals issued a memorandum decision in Hi-Country Estates
Homeowners Ass’n v. Bagley & Co., 2011 UT 4pp. 252 (memorandum decision), which was
subsequently amended on July 29, 2011, see id. (amended meﬁmrandum decision). The Court

held that Mr. Dansie and other Dansie family members “are, going forward, entitled to their

conitractual rights to free water and free hook-ups unless the PSC intervenes and determines

otherwise.” 1d. atY 14 (emphbasis added). Thereafter, the Utah Supreme Court denied

certiorari on November 28, 2011. See 268 P.3d 192 (Utah 2011).




DOCKET NO. 11-2195-01
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On December 23, 2011, the Company filed a lefter requesting the Commission
consider whether its CPCN should be reinstated. The Commission thereafter issued an action
request to the Division of Public Utilities (“Division”) to review the request filed by the
Company. See Action Request, dated January 5, 2012. On January 31, 2012, the Division
filed a recommendation with the Contnission to hold a scheduling conference. See Division
Memo, filed January 31, 2012. A scheduling conference was held on March 20, 2012 by the
Administrative Law Judge for the Commission, see Notice of Scheduting Conference, issued
March 6, 2012, and a scheduling order issued on March 21, 2012. See Notice of Scheduling
Order, issued March 21, 2012, The scheduling order set May 21, 2012 as the due date for the
Division’s Report. Seeid.

On May 21, 2012, the Division filed a memorandum recommending the
Commission revoke the letter of exemption anﬁ reinstate the CPCN based on an investigation
completed by the Division.” The Division’s investigation consisted of data requests to the
Company and a site visit, The Division reported the Company has 132 customers/connections
comprising 33 standby connections, 92 water connections and 6 connections in process. Ofthe
132 castomers/connections, there are 123 customers who are members and have
membership/stockholder and voting rights in the Company. The remaining nine (9) customers
do not have membership in the Company and do not have voting rights. Seven of the nine

customers have expressed that they neither have nor want membership in the Company. Two of

% The water well agreement is not at issuc in this docket.
* The Division filed a revised memo on June 15,2011, To avoid confusion, the information contained here is from
the Division’s revised memeo.




DOCKET NO. 11-2185-01

4-
the nine do not pay HOA dues to the Company, only water charges. The remaining two
connections have requested water access.”

Based on the information contained in the Division’s May 21, 2011 ﬁ]jng, a duly
noticed order to show cause hearing was held on June 15, 2012, The order to show cause
hearing was limited to the issue of whether the Company’s letter of exemption should be revoked
and its CPCN reinstated.  See Order to Show Cause and Notice of Hearing at 2, issued June 6,
2012.

II. APPLICABLELAW

The Commission is “vested with the power and jurisdiction to supervise and
regulate every public utility in the state....” Utah Code Ann. § 54-4-1 (2010). Under Utah
Code Ann. § 54-2-1(16), a “[pjublic utility includes every . . . water corporation . . . [unless
otherwise excepted], where the service is performed for, or the commodity delivered to, the
public generally....” Id, § 54-2-1(16)(a) (internal quotations omitted). Likewise, under Utah
Code Ann, § 54-2-1(29), a “[w]ater corporation includes every corporation and person. . . .
owning, controlling, operating, or managing any water systerm for public service within the
state.” Id. § 54-2-1(29) (internal quotations oritted).

L. FINDINGS OF FACT
1. On June 15, 2012, the Commission held a duly noticed Order to Show Cause
hearing in this docket. See Order to Show Cause and Notice of Hearing, issned June 6, 2012.
2. At the Order to Show Cause hearing, J. Craig Smith appeared on behalf of the

Company. Transcript of Hearing at 5, lines 24-25.  Assistant attorney general Patricia Schmid

* Mr. Dansie has requested these connections, See id. at 2.




DOCKET NO. 11-2195-01
-5-
appeared on behalf of the Division, along with utility analyst Shauna Benvegnu-Springer (“Ms.

Springer”) and assistant attorney general Justin Jetter. See id. at 6, lines 2-6. Intervenor J.

Rodney Dansie (“Mr. Dansie”) appeared pro se. See 1d. at lines 9-10; see also id. at 7, lines
9-12. | |

3 The Administrative Law Judge took administrative notice of the Division’s
recosmmendation filed May 21, 2012.  See Transcript of Hearing at 8, lines 15-22.

4. Ms. Springer testified that the Division recommends the Conmmission revoke the
Company’s letter of exemption and reinstate its CPCN, based on an investigation completed by
the Division. Ms. Springer testified that the Division’s in\;;esﬁgaﬁon showed that the Company
is serving both members and non-members, thus it is acting as a public utility under state law.

5. Randy Crane (*Mr. Crane™)} and Stephen Olschewski (“Mr. Olschewski”) testified
on behalf of the Company.

6. Mr, Crane is the Company’s vice president and a director. See id. at 27, lines

6-7; see also id. at 60, lines 21-24. He testified that severa] customers are provided water for a

fee but they are not members of the Company. See id. at 33, lines 22-25, and id. at 34, lines 1-5
(referring to “the Beagleys” and “the Olschewskis™), id. at lines 16-23 (referring to “the
DeHaans™), id. at 36, lines 7-9 (referring to “the BLM™), id. at lines 12-15. Mr, Crane further
testified that he agreed with the declarations (see paragraph 9 below) and the Division’s
conclusion that the Company is offeting service to the general public. §g§ id. at 38, lines 19-20

(agreeing with declarations); see also at 39, lines 8-11 (agreeing Company is serving the public

generally).
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7. M. Olschewski receives water from the Company, but he is not a member and

does nét have voting rights. See id, at 107, lines 24-25, and id. at 108, line 1. See also id. at
| 109, lines 11, 21-23. Mr. Olschewski is in favor of the Commission exercising jurisdiction over
the Company. Seeid. at 110, lines 6-20. Mr. Olschewski’s testimony was tincontroverted.
See id, at 163, lines 5-6 (“[Mr. Dansie]: I don’t know whether [Mr. Olschewski] [is] a member
of the Association.”).

8. The Company also submitted signed declatations of Jonathan Beagley, Larry
Beagley, Greg DeHaan, Daniel Olschewski, Helmut Olschewski, and Stephen Olschewski
(collectively, the “Declarants™). Seés HOA Exhibit No, 3. The Declarants certified that each
teceives water from the Company, but none is a member of the associaﬁon and none has voting
rights. Seeid.

9. Mz, Dansie testified on his own behalf. Mr. Dansie’s main concern was that the
Company is trying to circumvent its obligations under the water well agreement by coming
before the Comumission. See Transcript of Hearing at 153, lines 1-4. See also id. at 164, lines
22-25; id. 163, line 1, and id. at 187, lines 13-19: On cross examination, Mr. Dansic agreed that
it was up to the Commission to decide whether to assert jurisdiction over the Company. See id.
at 160, lines 5-16. A.copy of ;:he Utah Court of Appeals amended memorandum decision in
Hi-Country Estates Homeowners Ass'n v. Bagley & Co., 2011 UT dApp. 252, was entered into

evidence as Dansie Exhibit No. 3. See id. at lines 19-25.3

5 Dansie Pxlibits No. 4 and No, 5 were also admitted, A copy of the “Second Quiet Title Order Issued to
Hi-Country Estate Homeowners Association” in Case Neo. 85 990 1464 CV was admitted as Dansie Exhibit No. 4,
and a copy of the “Final Jadgment” in Case No. 020107452 was admitted as Dansie Exhibit No. 5. At Mr.
Dansie’s request, the Administrative Law Judge granted Mr. Dansie the opporianity o submit a copy of a recorded
document he purported would show that cettain declarants were memibers, provided that he obtain a “certified copy”
of the document from the county recorder and that be file it with the Cormmission. See Transcript of Hearing at
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10.  Afier the hearing, Mr. Dansie filed several documents with the Commission on
July 2, 2012. Seg Letter to Commission, from Mr. Dausie (June 22, 2012), filed July 2, 2012;
Letters to the Commission, from Mr. Dansie (Fune 25, 2012), filed July 2, 2012 (collectively,
“Mr. Dansie’s post-hearing filings™). The Company filed an objection to these documents on
July 5, 2012. | See Objection to J. Rodney Dansie Response to DPU Recommendation, to J.
Rodney Dansie Correspondence dated 6/22/2012, 6/25/2012, and to Dansie’s Response to
Hi-Country Estates HOA, filed July 5, 2012,
| IV. CONCLUSIONS OF LAW

The Company presented evidence showing that it is serving members and
non-members.® In addition, the Company agrees it is subject to Commission jurisdiction
because it is serving the public generally. We therefore reinstate the CPCN.

ORDER

In light of the foregoing testimony, Division recommendation, and comments, the
Commission bereby ORDERS:

1. The Division's letter of exemption, dated May 14, 1996, issued to
Hi-Country Estate Homeowners Association Phase 1, is hereby cancelled.

2. Certificate of Public Convenience and Necessity No. 2737, 1ssued to
Hi-Country Estates Homeowners Association Phase 1 Company, is hereby reinstated. The

Company shall comply with all requirements set forth in the CPCN.

191, line 25; see glso id. at 192, Hnes 1-12. More than adequate time has passed since the heating and Mr. Dansie
has fited no suck document with the Commission.
® M. Dansie’s post-hearing filings are considered to the extent relevant.
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3. The Schéduling Order, issued March 6, 2012, is hereby stricken and the
hearing scheduled for August 8, 2012, at 10;00 a.m. in Room 451, Heber M. Wells State Office
Building, 160 East 300 South, Salt Lake City, Utah, is cancelled. In addition, the scheduling
order, issued on March 21, 2012, is stricken.

4, Any issues pertaining to rates will be addressed in a separate proceeding if
and when the Company files for a rate ;hauge.

DATED at Salt Lake City, Utah this 12® day of July, 2012.

/s/ Melanie A. Reif
Administrative Law Judge
Approved and confirmed this 12 day of July, 2012, as the Report aﬁd Order of

the Public Service Commissgion of Utah,

{8/ Ted Bover, Chairman

/s/ Ric Campbell Commissioner

/s/ Ron Allen, Commissioner

Atiest:

{8/ Garv L. Widerburg

Commission Secretary
231284
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Notice of Opportumnity for Agency Review or Rehearing

Pursuant to Utah Code Ann. §§ 63G-4-301 and 54-7-15, a parly may seek agency
review or rehearing of this order by filing a request for review or rehearing with the Commission
within 30 days afier the issuance of the order. Responses to a request for agency review or
rehearing must be filed within 15 days of the filing of the request for review or rehearing. If the
Commission fails to grant a request for review or rehearing within 20 days after the filing of a
request for review or rehearing, it is deemed denied. Judicial review of the Commission’s final
agency action may be obtained by filing a Petition for Review with the Utah Supreme Court
within 30 days after final agency action. Any Petition for Review must comply with the
requirements of Utzh Code Ann. §§ 63G-4-401, 63G-4-403, and the Utah Rules of Appellate
Procedure. ‘
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CERTIFICATE OF SERVICE

1 HEREBY CERTIFY that on the 12™ day of July, 2012, a true and correct copy
of the foregoing, was served upon the following as indicated below:

By U.S. Mail:

J. Rodney Dansie
7198 West 13090 South
Herriman, TUT 84096

By E-Mail:

J. Craig Smith (jesmith@smithlawonline.com)

Matthew E. Jensen (mjensen@smithlawonling.com)
Smith Hartvigsen PLLC

Patricia Schmid (pschmid@utah.oov)
Office of the Attorney General

Hand-Delivery:

Division of Public Utilities
160 East 300 South, 4 Floor
Salt Lake City, Utah 84111

Office of Consumer Services
160 East 300 South, 2™ Floor
Salt Lake City, Utah 84111

Administrative Assistant
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Notice of Meeting and Special Assessment

The August Quarterly Meeting scheduled for August 6 was cancelled by Herriman City on very short notice.
They decided abott three hours before our scheduled meeting to use the room for a meeting place for
emergency operations forthe Pinyon Fire. immedizte notice was provided to all those for whom we had email
_addresses, but we did nothave an effective way to notify others on such short notice. Herriman said they would
.posta notice as well. We cannot reasonably reschedule this meeting with adéquate notice to 2ff homegwiers.
The next quarterly meeting will remain as scheduled for 7:00 pm on nionday, Noyember 12, a2 stthe

Herriman City Hatl.

A previous naotice described the need fora special assessment. That assessment was 1o he discussed and
explained at the August meeting. However, the assessment is not subject to a vote under Article Vil of the

- —*Bvrawsbemuse’xﬁs* rrecessaTy to conduct the Busines‘s‘detéﬁmn'ed'ar;ﬂ-eviaus maatings, The poard of DiFectars T -

_has determinedthat.a speciel assessment of $400 perlotis needed to repay funds porrowed from the Water

Company accounts 10 pay ongoing and some unanticipated legal bills. This will be about the same as the speciat

assessments made it 3011, Without this money the HOA will run out of funds for other needs such as utilities
and snow removal before the end of the year. The $400 assessment may either be paid as a ltmnp sum oras
monthly payments of 4100 per month due at the end of September, October, November, and Decamber, AR
invoice will accompany this notice.

Most of the legal costs have been related to water issues incjuding the litigation over the Well Lease Agreement

and our application t© be regulated by the public Service Commission. These costs were significantly increased

_because Mr.Dansie chose to contest the PS$C application rather than cooperate fully as stated In the well lease
agreement. Lesser amounts have been spentin finalizing agreements with Kennecott for power to the upper

tanks, and with Herriman City for operation of the water system.

Although the courts have declared the well lease apreement ta be valid, they provided little clarity o 1t
interpretation, but acknowledged the autharity of the PSC it we were brought pack under their jurisdiction.
Regulation by the PSC i needed to provide for an open forum for those affected by our water rates and to
provide clarity 10 the full implementation of the well lease agresment pecause.Mr. Dansie continues to.make
demands that are notin accordance with the well lease agreement. The PSChas revoked our Ietter of
exemption and we are now being regulated by the PSC, However, Mr. Dansie has filed a request for rehearing
on that matter as well. Even without having to respond to that request, we would have additional immediate
expenses to get an-initial tarfrf approved. Suhsequent applications will address the costs to replace meters and
add chiorination to our system but those actions are on hold until properly presented 10 the PSC.

The annual assessment for next year will be five percent more than 2012. The Board is reviewing the actual
costs of garbage collection and may adjust.those.rates.tomtch actual costs. -COsTs were~reducedvsigniﬁcantly
for part of this'year by having the special dumpster for cardboard and metal. However, that dumpster has been
removed because it was abused by sorae users, and that will increase the cost of handling garbage. The Board
hopes to get the speciaidumpsterhack ance video surveiilance oftheareais fully-operationial and we-can
identify abusers. Violators will then be billed the full cost of disposal of unacceptable materials in either
dumpster rather than continuing to have these expenses paid by the Homeowners.




Notice of Meeting and Special Assessment

The August Quatterly Meetling scheduled for August 6 was cancelled by Herriman City on very short notica.

They decided about three hours before our scheduled meeting to use tha room for 2 meeting place for
emergency operations forthe Pinyon Fire. Immediate notice was provided 1o all those for whom we had email
_addresses, but we did nothave an effective way to notify others on such short notice Herriman said they woult
post a notice as well. We cannot reasonably reschedule this meeting with adéquate aotice to 2il homeowners.
The next quarterly meeting will remain as scheduled for 7:00 pm on Monday, Nevamber 12, 2012 at the
Herriman City Hall.

A previous notice described the need fora special assessment. That assessment was to be discussed and
explained at the August meeting. However, the assessment is not subject to avoie under Article Vil of the

- "”“B\Ti‘éws"bemu'se—.it"i's'rfé ; anductth'e*ﬁasinﬁs’s”detérmiﬁed‘at‘p‘revia'us' maatings. The Board ot Directors T

has determined that 2 special assessment of $400 per lot is needed 1o repay funds borrowed from the Water

Company accounts to pay ongoing and some unanticipated legal Bills. This will be about the same as the special

assessments made in 201 1. Without this money the HOA will run out of funds for other needs such as utilities
and snow removai before the end of the year. The 5400 assessment may elther be paid as a lump sum or 35
monthily payments of $100 per month dueat the end of September, October, November, and Decamber. An
invoice will accompany this notice.

Most of the legal costs have been related to water tssues including the litigation over the Well Lease Agreement

and our application to be regulated by the public Service Commission. These costs were significantly increased

_because Mr. Dansie chase 1o contest the PSC application rather than cooperate fully as stated in the well lease
agreement. Lesser amounts have been spent in finalizing agreements with Kennecott for power to the upper
tanks, and with Herriman City for operation of the water system. .

Although the coutts have declared the well lease agreement to be valid, they provided little clarity to its
jnterpretation, but acknowledged the authority of the P5C if we were brought back under their jurisdiction.
Regulation by the pSC is needed to provide for an open forum for those affected by our water rates and to
provide clarity 10 the full implementation of the well lease agreement because Mr. Dansie continues to-make
demands that are not in accordance with the well lease agreement. The PSC has revoked our [etter of
exemption and we are now being regulated by the PSC. However, Mr. Dansie has filed a request for reheating
on that matter as well. £ven without having 10 respond fo that request, we would have additional immediate
expenses to get an iniitial tariff approved. Subsequent applications will address the costs to replace meters and
add chiorination to oUr system but those actions are on hold unti! properfy presented 1o the PSC.

The annual assessment for next year will be five percent more than 2012. The Board is reviewing the actual
costs of garbage coliection and may adjust those-rates 1o.match actual-costs. Losts were«reduced-signiﬁcantiy
for part of this year by having the special dumpster for cardboard and metal. However, that dumpster has heen
removed because Tt was abused by some Users, and that will increase the cost of handiing garbage. The Board

topes to get the speciatdumpster.’oac}(.once video surveillance oftheareals -fullyuperatianai and we-can
jdentify abusers. vViotators will then be billed the full cost of disposal of unacceptable materials in either

dumpster rather than continuing to have these expenses paid by the Homeowners.




Notice of Meeting and Special Assessment

The August Quarterly Meeting scheduled for August 6 was cancelled by Herriman City on very shart notice.

They decided about three hours before our scheduled meeting to use the room for a meeting place for
emergency operations forthe Pinyon Fire, Immediate notice was provided to all those for whom we had email
-addresses, but we-did not have an effective way to notify-others on such short notice. ‘Herriman said they woulid
post a notice as well. We cannot reasonably reschedule this meeting with adequate notice to all homeowners.
The next quarterly meeting will remain as scheduled for 7:00 prm on Monday, November 12, 2012 at the
Herriman City Hall.

A previous notice described the need for a special assessment. That assessment was to be discussed and
explained at the August meeting. However, the assessment is not subject to a vote under Article Vil of the
BY!EWE“bé"chﬁk@it?é”ﬂécés?af?'fd'&”ﬁ' nddct thé Bugimass determified at previdus meetings. The Board of Directors
has determined that.a special assessment of 3400 per lot is neededto repay funds borrowed from the Water
Company accounts to pay ongoing and some unanticipated legal bills. This will be about the same as the special
assessments made in 2011 Without this money the HOA will run out of funds for other needs such as utilities
and snow removal before the end of the year. The $400 assessment may either be paid as a lump sum or as
monthly payments of $100 per month due at the end of September, October, November, and December. An

invoice will accompany this notice.

Mast of the legal costs have been related to water issues including the litigation over the Well Lease Agreement
and our application to be regulated by the Public Service Commission. These.costs were significantly. increased
because Mr. Dansie chose to contest the PSC application rather than cooperate fully as stated in the well lease
agreement. Lesser amounts have been spent in finalizing agreements with Kennecott for power to the upper
tanks, and with Herriman City for operation of the water system.

Although the courts have declared the well lease agreement to be valid, they provided [ittle clarity to jts
interpretation, but acknowledged the authority of the PSC if we were breught back under their jurisdiction.
Regulation by the PSCis needed to provide for an open forum for thase affected by our water rates and to
provide clarity o the full implementation of the well lease agreement because Mr. Dansia.continues to.make
demands that are not in accordance with the well lease agreement. The PSC has revoked cur letter of
exemption and we are now being regulated by the BSC. However, Mr, Dansie has filed a reguest for rehearing
on that matter as well, Even without having to respond to that request, we would have additional immediate
expenses to get an'initial tarfff approved. Subsequent applications will address the costs to replace meters and
add chlorination to our system but those actions are on hold until properly presented to the PSC.

The annual assessment for next year will he five percent more than 2012. The Board is reviewing the actual
costs of garbage collection and may adjust those rates to match actual costs. Costs were reduced-significantly
for part of this year by having the special dumpster for cardboard and metal. However, that dumpster has been
removed because it was abused by some users, and that will increase the cost of handling garbage. The Board
hopes fo get the special dumpster back once video surveiliance of the area is fuily-operational and we-can
identify abusers. Violators will then be billed the full cost of disposal of unacceptable materials in either

- dumpster rather than continuing to have these expensas paid by the Homeowners,




