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INTRODUCTION

1. RODNEY DANIE seeks review of, and rehearing on, the veport and order of the public sarvice
commisston {the “order”} dated July 12, 2012 Revoking letter of exemption and reinstating certificate of
public convenience and necessity No 2737. The grounds for the request are {1} that the Public Semce
Commission {PSC} order fails to apply the corract test for determining whether Hi-m JHi-country
water is 3 public utility and subject to PSCjurisdiction; __
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(2) ‘Thatthe commonality of interest rule relied upon by the PS¢ in claiming jurisdiction exceeds the
commission’s statutory authority as applied in this case; and {3) even accepting the application of
commenality of interest rule, Hi-Country/Hi-Country Water meets all of the requirements of exemption
from PSC regulation, Accordingly, the PSC'S Order should be vacated and Hi-Country/Hi-Countty water

- application for Exemption should be approved asitwas in 1996 by the PSCand the Exemption should
remain in place. ’

- Hi-Country/Hi-Country water . A _ ‘
mﬁmmw&n&ﬁwﬁnm enabling statute and frough

easeiawadd:essiﬂgandhﬁe:preﬁngﬁatm& UtahCodeAnn.Swﬁnnsfl—fl_-lwstsﬂwPSC

“wiﬂipuwsrandjuﬁsdicﬁonto supervise mﬁmgnimevazypnbﬁentﬂityinthis state ...”

(emphasis aﬁded):Amdhglj, the fhreshold question presenied in this case is whether

- o HRCountry i
ho L

o “puilic wility” as defined in Utzh Codls Am. Section S4.2-1(16)(@). See also

Garkane Power Co. Int. V. Public Service Commission, 98 Thzh 466, 100 P24 571, 571-2

(1940). Section 54-2-1(16)(2) provides:
“public Utitity” inclndes every raiload corporation, gas cosporation, glectrical

som, diswibution glectrical cooperative, wholesale glectrieal cooperative,

' ' i jop, SSwerage
hoqe oraﬁon,ielegmph*wrppmhon,mcorpomﬂn, : 2
ﬂme?mﬁ corpotation, and indepéndent enetgy prodncer not descﬁbed_m
Srhsection (16)(d), where fhe sexvice is performed for, or the cnmmo@ty
aclivered io, the public generally, or +n fhe case of & gas corporation or electrical
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corporation where the gas or electricity is sold or furnished fo any member or
consumers within the state for domestic, commercial, or industrial use.

(Emphasis added).” According fo the express statutory language, the key factor in defining an
entity as a “public utilify” turns on the question of whether or not the goc-:ds or services are
providleti 1o the public generally as distingnished from mere privats service. See Garkone at 572.
_ The distinetion between private and public service bas been dispositive in at least six
cases before the Utah Supreme Court wimre the Court found the PSC had no jurisdiction under
its enablmg statute. The controlling principle in each of these cases was the distinction made by
the Court that the services rendered were not to an indefinite public, but 10 2 restrictive group of
fmited class. As beld in State of Utah ex. rel. Public Service Commission v. Nelson, 65 Utah ™,
457,238 P. 237, 239 (1925), “if fhe business or concern s ot public service, whers he public
has a Jegal right fo the use of it, where the business or operation is not open o an:li':-;deﬁnite
public, & is not subject to the jurisdiction or regulation of the commission....” Garkene and
subsequent jurisdictional cases teaffirm that, “the fest ... 15 .. whether the public has a logal
right to the use which cannot be painsaid, or denied, or withdrawn, at the pleasur_i of 'Eﬁ;gﬂownﬁr.”
Garkane at 573 (qpoﬁng Furmers® Market Co., v. RR Co., 142 Pa. 580, 21 :";L ;902,;'89, 9290
(date). The Garkane couxt further istilied the fest: “The essenfial feature of a public use is that

it is not confined to privileged individnals but-is open 10 the indefinite public. . 7% s

7 $u aloo Utdh Code Axn. Section 54-2-1(29) (incotporating the seme standasd of providing a public service in defininga
_ “oater cotporation®). .

2 Suaty of Diab . ve. Pbls UBes Commisson ». Nelor, 65 Uta 451, 238 2251 {1925); Garuans Power Co. Tnc. v. Publz
ot Commeion, 98 Titeh 466, 100 P28 STL (1940); Sian Migea! Porver £435%s. 5 Public Sersio Corvissin, 4Ttzh 24252,
292 .50 511 {1956); Madie-Call I 2 a5, Publi Servie Consaisson of Ustal, 24 Utch 24, 273, £70 P.24 258 (1570);
Cottmsood Ml Shgpping Center In. . Pablc Seevie Comeission of Uil et ol, 558 P.24 1331 (Utsh 1977); Holyren et al =
Tltaksdaho Swpar G, 552 P28 856 (3978).
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Hi-Country/Hi-Coungty water has the right to select those who hecome members, ordinarily it matters
not that 5 or 1,000 peaple are members or thata few or all the people in a given are members. in ki
Country/ HiCountry waters case the uses in Beagley acres subdivision are owners and members based
on the recorded dociiments, and agreements with Hi-Country in February 15, 1972 and the PSC order
in 1996 that service couid be‘provided 1o Beagley Subdivision provided they became members and they
did become and wera members of the Hi-Country Water Company operated by Hi-Country Estates HOA
and paid fees both as water users and lot owners t@ both the Water Company and the HOA as per there
agreements. In Hi-Country water/ Hi-Country HOA the membership requirements were limited by the
1972 recorded right of way agreement and agreement to provide 5 water coniccactions to the water
system and to live by the rules and bylaws of Hi-country water company. Membership in Hi-Country
water is confined to a limited number of individuals who own land in Beagley Subdivision and pay hook
foes and water fees and install and dedicate the water lines and facilities and right of ways to Hi-
Country/HiCountry Water co. No Water is aflowed to be provided to the public in general , but only to
the members of Hi-Country water that have signed agreements that were recorded and ran with there

fots,

Because Hi-Country/Hi-Country Water is a non-profit corporation whose service is limited to fts
members, the PSC lacks authority to assert jurisdiction over the company or its members. The PSC
made this very order when it exempted Hi-Country/Hi-Country water from it jurisdiction in 1996. {See
1996-PSC. Order granting exemption to Hi-Country. Nothing has changed.

B. The PSC Improperly Substitutes its Commonality of Interest Rule for Decades of Tudicisl
, Precedent.

Both the PSC Order and DPU Recommendation asserting awthority based solely upon, an
adnyinistrative rule that is in direct conflict with the enabling stanme. Sec R746-331. As clealy
defined in the cases cited sbove, an enfity that does not provide service fo the public generally is
exempt from PSC jurisdiction. See Nelson at 239. Contrary fo that controlling precedent, the
PSC has implemented and applied an adminisirative rule that improperly narrows the class of
enfifies exempt from PSC jurisdiction. This unlawful constriotion is achieved by lmpnsmg 2
commonality of interest standard as the sole test for regulation. o

By contradmbng the language of the statole and Supreme Court precedent, the PSC rule
violates fundamental principles of administrative law. See, e.g. In the Matter of 47 Ave. B. East,
e, v, New York State Liguor Authority, No, 4880, slip op. at 6 (N.Y. App. Div. May 21, 2009)

(It is & fundamental principle of administrative law thet an administrative agenoy hss no
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authority to create rules end regulations without a siatuory predic . When the
[administrative agency] has acted ulira vires by exercising impermissible svbstantive rle
making, the courts have declared those rules niull and void.”); District of Columbia ». Jones, 287
A24 816, 1 15 (D.C. 1072) (“Tt is well established that the rule-making power of administrative
oﬁceics and agencies “is not the power to make law ... but the power io adopt regulations 1o
catry into effisct the will of Congress as expressed by the statute. A regulation which does not do
ihis, but operates to create a rule out of harmony with the statute, is a mere muollity.”); see also id.
at ¥ 24 {“One mnstbaarinmindthatﬂlemie—maldngpowarisﬁotagowerto legislate Ttismota
power to 2d4d fo 2 stahuie, ... The rule-making power is merely power to fill in details within the

\\%j Timitations of the statute.”). -

The Nelsom court preemptively rejected this very type of atiempted administrative
expansion of jurisdiciion and state regulation. “In ofher words, the State may motf ... by
regulating orders of a commission, convert mere priva;e contracts or mere pﬁvz;te business info -
public wiflity ...” Nelson af239 (citatim:_s omitted). As applied, the commonality of inferest Tule
ehandons the jurisdictions] standaxds and has the practical effect of allowing the PSC to

unlzwfnlly assert control over entities specifically excinded from regulation by the legisiature -117 wﬁgﬁr‘ :

#f—@m‘x& 1%“1‘”"’
C. Even Assuming the Commonality of Inisrest Rule Should Apply, 5.5 .. Clearly

es for BExemption from PSC Re
The administative mic prescribing conditions for exemption from PSC regulation allows

exeppiion where:
o [Tihe Commission finds that the entity is an exisiing non-profit ooxporaﬂan, in
- _ good standing with the Division of Corporations; that the enfity owns or otherwise

Controls the assets necessary to provide service it is not subject to PSC regulation.

—5




o An organization to be considered a utility and subject to psc regulation rmust be providing service to the
public generally and have no restrictions, limitations as to who it provides service to and have

— e ST T

) -’»_"""‘——..__4.—-—
ndefiniteness or mrestncted guality that gives it its public character.” Thayer v. Califorria Dey.

Bd, 164 Cal. 117, 127, 128 P. 21, 25 (1912}

The fundamental flaw in the PSC’s order is that it assumes away the jurisdiotional
analysis mendated by the courts as a prerequisite to finther inquiry, In Nelson, the Court held
that: “It is only by fhe presence of such factor or element [public service] that the commission
has power or anthority to regulate or conirol snch business. Eliminating it, its power and-

jwﬂsdicﬁon are gone.” Nelson at239.

.

- Ne\-%er the Dmmon of Public Utilities Recompendation nor the PSC Ozder cotitaifisany
Acair

B Iy

Z»Iowdes water sérvice to the public geperally. In
7 Coii i poree @ «
fact, it appears vadisputed that water delivery provided by ° ‘“’“_a-._z-.- - is/restricted only,fo

o Oh?neﬁ.s[ Meméers : ' 57-@”%“! -
gt T of fhe corpoxaimn The corporate documents of - -+ %xx+ gpecifically

limit water service fo mmpmyﬂhax lders. No water service has been or can be provided o

“’G@ W L g Qﬁ‘
the public generally. Consistent with Supreme Coust precedent, the fact that - [:'Q I *‘*-u,ﬁ’go W
@CLW
provids water to the general pnbhc buttoa dlscreet group offshareholders, Iemoves it &om PSC

Junsdmtzon,

The Stipreme Court has consistently robuffed the PEC’s attempts to assert jurisdiction..
JL/‘.}'.— Ccozm { &/ e

- over eniities with service testricons similar fo those contsined in ~Z=E¥EZiZl charter

docaments. For exampls, In Garkane the PSC argued that membership In Garkane Power
Company “is easy 1o obtain and actually the corpg:raiion solicits membership and has apparently
acoepted thus far all who paid their fes and agree to pay the monthly minimom.” Gorkane at

573, In Gismissing that srgument, the Court fourid tha.’c “so Jong 5 [fhe non profit corporation]
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commonality of interest rule. This issue was already disposed of by the Court in Garkure.
Gurkane at 573 (“So long as a cooperative serves only its owner-mernbers, and g0 long as it has
the right to seleet those who become members, ordinarily it matters not that 3 or 1000 people ate

members...”). There are numerous exempt non-profit mutal water companies that have both

documents. ‘ . _ e

The DPU has not made a proper analysis of the fact that service to Hi-Country Phase 1, South
Oquirh subdivision and Beagley acres are all awners of the water system and tanks and facilities and
have paid for them and service can not be granted to the public in general, since the PSC limited the
service area to these three areas based on ownership of the lines, tanks, water rights and facitities in its
1994 ordet when it said service can continue to these areas {provided they become members of the
water company) see {Hi-country Estates Water Company Records and ptofit and loss and customer list
submitted toDUP as requested documents) also see (1994 PSC order) The Bagleys and Beagley
Subdivision are owner/members based the February 15, 1972 Recorded Right of Way agreament and its
reference to the Water connections and water service to the Beagley acres from HI-Country Estates
Developers and Hi-Country Estates Homeowners Association. (Cnpys_ of agreements in Exhitit_, & 7 LH P @5 ¢

The Articles of incorporation of HIC see ( HCAS7 ) This association is also fermed to promote the bealth,
safety and welfare of the residents within Hi-Country Estates and | any additions thereto as may hereafter
be brought within the jurisdiction of this association. (See Hi-Country Water Co.)

The core Issue is ownership, payment of fees and expenses to operate the water system and non-profit

and the right to receive service and pay the feas The Beagleys and Oshikies pay ihie fees in both cases

and follow the rules and are owners of the lines, tanks and water rights and facilities and received

service and are charged the same fees as all other water users and ot owners. (The water service is not

provided to the public in general but is limited to the same service areas as approved by the PSC i [ 51? CZ,C
and the same as the developers agreed to provide service when the association was incorporated. { See
Recorded agreement for {Right of Way) and ﬁ-@ﬁgagreement for water service to Baagley Sublivision).




Hi-Couritry/Hi-Country water has the right to select those who became members, ordinarily it matters
not that 5 or 1,000 people are members or that a few or all the people in a given are merabers. In Hi-
Countrii/ HiCountry water case the uses in Beagley acres subdivision are owners and members based on
the recorded documents, and agreements with Hi-Country in February 15, 1973 and the PSC order in
1996 that service could be provided to Beagley Subdivision provided they became members and they
did becomne and were members of the Hi-Country Water Company operated by Hi-Country Estates HOA
and paid fees both as water users and lot owners to both the Water Company and the HOA as per there
agreements, In Hi-Country water/ Hi-Country HOA the membership requirements were fimited by the
1973 recorded right of way agreement and agreement to provide 5 water conccections to the water
system and to live by the rules and bylaws of Hi-country water company. Membership in Hi-Country
water is confined to a limited number of individuals who own land in Beagley Subdivision and pay hook
faes and water fees and install and dedicate the water lines and facilities and right of ways to HI-
CountryfHiCountry Water co. See certificated and recorded copy of the right of way agreement and the
Agreement for water service (he000549 thur 551) Copy attached in Exhibit£17"

No Water is allowed to be provided to the public in general , but only to the members of Hi-Country
water that have signed agreements that were recorded and ran with there lots.

Because Hi-Country/Hi-Country Water is a non-profit corporation whose service is fimited to its
members, the PSC lacks authority to assert jurisdiction over the company or its members. The PSC
made this very order when it exempted Hi-Country/Hi-Country water from it jurisdiction in 1996. (See
1996 PSC. Order granting exemption to Hi-Country, Nothing has changed. The customersare the same
and the Beagleys and Olschewskis who say they are not membets and have no voting rights are in error
based on the documents that are recorded and the agreements to become members of Hi-Couniry
water are members and owners of the water company and system and pay the same rates and fees as
all 123 other members of Hi-Country/Hi-country water company. { See bills and files under the name of
Hi-country water in records provided to the the DUP, The mutual ownership among Hi-Country l?hase I
and Beagley Acres Subdivision and South Oquirh Subdivision is sufficient to give rise to a true
cooperative that does not serve the public generally and is properly exempt from public regulation
because Hi-Country/Hi-Country water co structure and and agreements as to who has been served and
can be served presents no risk of monopolistic coercion . Hi-Country/HiCountry water co serves only its
Owner-Members and does Not provide service fo the General Public (see exhibit;@-_ DelRoy Taylor
statement and response for water service from Hi-Country water. } A true Cooperative {Hi-Country
WaterCo. ) only extends benefits to a limited class of Owner-Members {The Hi—Counﬁ'y Water system
was paid for by its members including Beagly Acres and South Oquirh subdivision in connection fees and
title was quieted to this group of members and this was recognized by the P5 Cin 1995 when they were
DE-Certified as excempt from regulation due to mutual ownership and the requirement that all receiving
service be a member of the Hi-Country water Co. and sign over and deed over there water lines and
right of ways to Hi-Country Water Co. Thus the commission incorrectly found that Hi-Country was
serving members and non- members because all of the existing owners of the water system were
membars of the Water Company and paid full association fees and charges to obtain ownership of the
water right, tanks, lines and water facllities.{ See Quite Title orders that include Beagley Subdivision and
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South Oquith Subdivision: ) -lines facilities and right of ways and the rights to receive service in P. 5. C.
order of 7996 if they becorne members of Hi-Country Water as they were are owners of the water
system as per the orders of the District court and court of appeals on ownership the water system and
tines and easements that were built by the Beagles and South oquirh Subdivision lot owners.

HI-Contry/Hi-Country water always has retained the right to select its owner-members hased on the
agreements of the Developers and Hi-Country Hoa and recorded agreements running with the lots.

See exhibit _,&_ Explanation of each of the people sald to be non -members receiving servicethat
really are membets of Hi-Country Water Co. with ail the rights that go with ownership interests of the
water right, tanks, and lines, pumps and facilities . The rates for water service for all 130 users of water
and standb omers are the same and each aré treated the same eliminating the need for regulation
asa publié’t}tﬁat rves the general public.

THE UTAH SUPREME COURT HELD:

The theoty of public wility regulation is based on a recogpifion that most public
wilities are monopolistic, that fheir services aIe necessary o conversient to the
residents of the ares, and that because of the conflict of interest between the niility
and its customers or cemsumers there is fikely to arise situations w]}ereraies are 50
high as t0 demy service fo many, orsolowaswdenyafmrtetmnoni:ts
investment to fhe wiility and Tis stockholders which in furn wm:ld?endtoresult in
i service. Therefore, regulation is desirable o harmorize :ax}d bhalance
. these interests. The services of Garkane may tend 1o be monogohshc in the area
served because there is no other adequate ulility to servethﬁxe_sﬂenfsthem andtts
services will be convenient and nseful if not vital to those residents, but the third
clement is totally lacking. There is mo conflict of comsmmer and producer
_inferests — they are one and the same. T rates are too high the surplus collected
is yeturned 1o the consumers pro ratd. ¥f zates are 100 low the consumers must
accept curtailed service or pro jde financial confribution to the Corporation. If
service 7 mot satisfactory the consumer-members have it 1 their power to eleet
other directors and demand certain changes. Resortto squily, a8 in the case of ail
ntusls, may be had if one group of members secks fo 9\78:?-1633]1 the ﬁt_hers. TIEe
fupetion of the Commission in approyvieg rates, ca:pxtal ‘§tm.ctnre, ete., is
ymneeded by Garkane, its members, or the communities which it will serve.

Garkane at 573 (émphasis added).




Assuming that Beagley subdivision lots have waived there veting rights in the Association but not in Hi-
country water company and pay full fees and charges in both organizations and alt i 2 13 9\
owners of the water system pay the same fees and charges there is no loss in control or
chance for unaqual treatment of any of the owners since all of the owners/members
pay the same amount of money and get the same setvice and the Beagley lot owners
have a vote on what happens irr the water company.

Hi-Country/ HiCountry water’s corporate structure satisfies the Garkane commonaiity standard by

- eliminating any potential consumer-producer conflict and preserving the rights of the
shareholders to govern the corporation. Accordingly, as repeatediy held by the Utah
Supreme Court, PSC regulation would be superfluous.

gased on the Documents and exhibits provided all 132 custemer connections ait would have voting
riphts in Hi-Country Water Co, unless they are exempt and setved by PSC approvéd
agreements. (See exhibitré" list of prople ¢laiming not to have voting rights), but
yet have voting rights in the Hi-country Water Company by agreement and ownership of
the water system and orders of the district court and the 1996 PSC order allowing
service if they become members of the Water Company. Just because someone says
they are not members and don't have voting rights does not meet the true testas is
discussed in the above referenced exhibit. These stime customers pay both water fees
and HOA fees and have paid both since 1973 end signed certified, recorded documents
and agreements providing membership and signed and followed the rules of Hi-Country
water co since 1996, The Date that Utah PSC granted a letter of exemption to the water
Company/HOA .

The DPU is in error in recommending that the PSC revoke the companys letter of exemiption and
rainstate Its CPCN . A full analysis shows that the Hl-Country/Hi-Country water is serving
only members with the exception of the BLM and Greg Dehan/Bob Hymans property
which were approved for service by P. 8. C. since they were not owners of the water
system and tanks and water rights and facilities and right of ways. The Divisions
conclusion that the company is offering service to the general public is inervor.

PSE has the right to decide weather to assert Jurisdiction over the company However, it must foliow the
titfe 54 and court cases in doing so. In this case it is in error based on an incomplete
hearing and investigation of the facts regarding ownership/membership in Hi-Country
Water the real Company providing water service.

The Declarants and there statements entered into evidences were objected to by J. Rodney Dansie and
the Administrative LAW JUBGE WOULD NOT ALLOW WMr. Dansie to speak even though
he attempted to and raised his hand in objection. Those dotuments were phjected to
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and the objection was not recognized by the A, L. J, conducting the hearing. Mr. Cranes
testimony and evidence showing that is serving members and non-members is in

Error as has been explained in the documents referenced above and in the attached exhibits . There was
presented avidence that the public in general is not being served and service 1o the
public is unavailable { See testimony of DelRoy Taylor) submitted to the P. S. C. and DUP,

The HOA/ HI-Country Water has never provided water service to the public generally and the record
shows that.

" Mr. Crane desires P, S. C. jurisdiction only to try to circumvent Hi-Cauntry’s obligations under the well
lease by coming before the commission . There has never been a vote or any imput by
the lot owners and some were not allowed to speak at the hearing regarding the
ownership/member issues noticed to be discussed in the hearing of May 15, 2012,

CONCLUSION AND REQUEST FOR RELIEF

Based on the glaring absence of jurisdictional and member ship analysis mandated by controliing case
law, a rehearing on the P. S. C. order dated July 12.2012 Revoking ietter of Exemption
and reinstating certificate of Public Convenience and Necessity NO. 2737 is dlearly
warranted . As issued, the Order is devoid of he necessary facts or analysis to support
PSC regulation of Hi-Country HOA or Hi-Country Water.

Accordmgiv,.l Rodney Dansie respectfully requests that the PSC review its administrative action and
grant ). R. Dansie the opportunity to be heard at a rehearing . Furthermore, the
decision of the PSC should ba vacated and a Exemption should be granted to Hi-

Country/Hi-Country water.

’ 3
J. Rodney Dansie ﬂz g % : /:-C Cef August 3, 2012
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CERTIFICATE OF MAILING

| hereby certify that on this 7% Day of August, 2012 | transmitted by U, S. Mail, postage prepaid
a copy of I. Rodney Dansie’s request for agency review and rehearing to the following :

Ted Boyer, Chairman

Public Service Commission of Utah
Heber M. Wells Building, 4% Floor
160 East 300 South

Salt Lake City, Utah 84111

Ric Campbell, Commissioner

Public Service Commission of Uizh

Heber M. Wells Building, 4” Floor ,,
160 East 300 Soufth

Salt Lake City, Utah 84111

Ron Allen, Cornmissioner
Public Service Commission of Utah.
Heber M. Wells Building, 4% Floor
160 Bast 300 Sounth

Salt Lake City, Utah 84111

e l—M*_F

Dennis Miller - Legal Assistant
Division of Public Utilities

Heber M. Wells Building 4™ floor
160 E. 300 8. Box 146751

Salt lake City, Utah 84114-6751

.Patticia Schmid at the above address for Division of Utilities

Saunma Benvegnu-Springer at the above address for Division of Utilities

7. Craig Smith -
Smith Hartvigsen, PLLC ,

Walker Center ‘

175 South Main Street Suite 300

Salt Lake City, Utah 84111
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CERTHFICATE OF SERVICE

} hereby certify that on this 7 Day of August, 2012 | transmitted by . 5. Mail, postage prepaid
a:xcopy of J. Rodney Dansie’s request for agency review and rehearing to the following :

By E-Mail :

By E-Mail:

.T Cralg Smrth ¢1csm1th@§m&wonlme com}

Stith Hartvigsen PLLG.
 Patricia Schmid (pschmid@utah.gov)

Cffice of the Attorney General

By Hand-Delivery:

Division of Public Utilities
160 East 300 South, 4% Floor
Salt Lake City, Utah 84111




