\-

Douglas 1. Parry #2531

Dale F. Gardineg; #1147

PARRY ANDERSON & GARDINER
60 East South Temple, Suite 1200
Salt Lake City, Utah 84111
Telephone:(801) 521-3434

Fax: (801) 521-3484

Attomays for PIamhﬁ?’Counterclmm Dcfcndants

. InpEE THERD JUDICIAL COURT, IV AND FOR SALT LAXE COUNTY
WEST JORDAN DEPARTMENT, STATE OF UT4H

v,

HI-COUNTRY ESTATES HOMBEOWNERS |

ASSOCIATION, a-Utsh Corporation,

* BAGIEY & COMPANY, et al.,

Defendants. |

FOO'I}HILS WATER COM?ANY a Utah
Corporation, (

Cqunfsr'-clz'ximant, 3

Y.

HI-COUNTRY ESTATES HOI\dBOVH\IERS :

ASSOCIA'I’ION a Uteh Corporation,

Countc_r—defcndants.

 Plainiff, |

' (Previous Case No. B50901464)

FINAL JUDGMENT
Case No. 020107452

Henoraﬁle P:—A\;T B: BPJAN

.L/

The sbove-entitied matier camebefore the Court, the Honorable Pat B: Brian presiding, for

trial on Janmary 24-27, and February 1-2, and 16, 2005. Hi-Couniry Bstatcs Homeowners

Association (the “Association”), appeared through counsel Douglas. 3. Parry and Dale F. Gardiner
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of PARRY ANDERSON & GARDINER. Thc Dans1c Family Trusl, whose bcncﬁcmnes are-J. Rodncy-

Dapsie, Richard P. Dansie, Boyd W. Dnn}ne Joyce M. Taylor, o.nd Bonmc R. Paﬂcm. (collect}vely,
the “Dansies™) appeamd fhrough counsel, Wichael M. Later of ROOI»_ER, LA’ICBR & RAWLRNGS.

Foothills Water Company and J. Rodney Dansie;, individually, appcacmd f:hmugh counsel, Val

?Aﬁcz‘&k of PARSONS BEHLE &2 LATJMER.
The Dansies, Foothllls Water Company, aﬁd J. I&ioiiney '.ng'sie individuaally, filed an
Amended Counterclaim qu_:Radney'_Dmnsze, ‘the Dahsie: Famzly 7 mst rheDansze chzll_y Graup and

Foothills Pater Company (the “Counterclaim™). 'I'he_p;arﬁes fo ﬂ}&ﬁountem}alm were refermd to

af tria], and are sometimes referi‘eﬂ fo collectively herein, as the “plaintiffs,” as the context mzy
L I‘BQUU'G
Attdal, the partm stxpula.ted, ~and the Court cerhﬁcd that the on}y issues rcmmnmg -for tna'l :

Were:
1. Is the ‘Well Lease Ymd 8s agamst public pohsy?
2. Did fhe Densies-agree-0 pay the cost of dtﬁomxahom pumpmg testing and. . °
tansportaﬁén “costs” (pro Tata, actual or mcfcmqntal)_ gf transportxng their
water through the Hoemeowners’ Water. Systemﬂ |

3. I the Dansms did agree, what are the “costs” assocxatad with mSpomng the

water?

4. X the Dansies agreed t(.) .pajlv'the “costs” Qf .transpc;r;ting ihe-waté;r, what
“damage_s” chd .t'l}fs Dansicg splstaip because the Homeowners refused/failsd
to tmnsport water? . |

See Issues-Certified For Tnal filed Fcbrua:y 1, 2005

Figal Judgmem 2
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The Court enquired of the parties on pumerous oocas"ions whether there wefc any remaining

Factnal issues for trial, it being the Court s intention to resolve the entire matier at this inal The
—partlfs rcprcscm.ed to the Court that the foregoing issues were the ordy i issues remaining for tnal

Upon conclusmn of the tnal the Court took thc moatier under admscmmt and ordered the

partxcs to, sxmultaneous}y file blind post-irial memoranda_ Thc Assocmuon and the Daosies

subscqumﬂyﬁ!cd their po_sl—iria,l memoranda on March 25, 2005. No post-frial mémérandum was

" submitted by J. Rodney Dansie, ihdhfidually, or by Foothills Waict Company.

Afier conmdennc o the testimony and exh'blts presented at mal the bmdmg case hxstory, the

msmemnda ﬁlcd by the Assomatzon and the Dansws and the apphca"ble law the Com't 1ssuad its

~Memorandnm Decision, Findings of Fact and Conclusmns of Law on May 31, 2005- Based upon

‘the Courf’s May 31, 2005, Decxs_xon, ths Cour_i_ now cntcrs the followmg Judgrnent and Ordar. :

JUDGMENT AND ORD

1. The WBH Lease is not void as agamst pubhc pohcy,—Speciﬁcally, t'ha Well Lease is

-not void bascd on Utah Code Ann §§ 54-3-8(1) and 54—3 1, the PSC’s 1986 Ordcr or thc

. unoonsclona‘bﬂﬂj doctrine. The Well Leaselsa valld and bmdmg encumbrance onthe Asso ciation’s

‘Water System. See Hz—Conntry Esrares Homeowners Ass 'nv. Bagley & Co., 301 P. Zd 1017 1023
(Utah 1995); see alse Hz-Country Estates Homeowners Assmv. Bavley & Co., 928 P2d1 047 (Utah
Ct. App- 1996); May 17, 2001 Memorandum Decision. ~ |

2. The PSC hes the power to construe coniracts aﬁectmg rate-maling. Hi-Country

Estates Homeowners dss'n v. Bagley & Co., S01 P. Zd 1017 1023 (Utah 1995) The 1986 PSC

Final Judgment ’ : . ‘ T3
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Order prohibits the Well Lease ffom.affecting the rates paid by the cusiomiers, Le., the Association

members. /.- at 1023. g - —

3. Underthe Well Lcasé, the Dansies are snfitled to receive 12 million galloﬁs of water

peryear; of suchlarger ameunt as the excess capgibib’ of thg Ass:oéiation_’ sW a}ér System-wﬁl perrpi{z
only upon’ pa}uﬁént of their pro rata share of the Aésocﬁaﬁc;n;s costs for power, ch]oriﬁat_i&n_,. and
water testing; Farthermore, all water &ansportéd ontside of Bi-Couatry Bistates is subject to  “fair
use” transpoitation fee. Seeday 17, 200! MemorandumDeaszon D 5 See also October 3] ]990
Order at2. Fm‘ther under tthelI Lease, theDanS}es areprovxded anght of ﬁrs’c reﬁxsa] o purchase )
the Association's Witer System and the right to receive 55 addltiona] water conne_qtu?ns :Erox_:n the
.kssbcialﬁm}; but only if &).e-Dans}&e paythe As'sbciaﬁgn for t];osp connections at'ﬁ.xe Association’s
usual charge xfof gach such conmection. .. ) .

4, . The Association offered on several occasions to supply water to the Dansies if the

. Dansies would-pay fhe same rate 25 ofher custommers, The Dansies rcfused to do.s0. Seé November

5, 2001 Memorandum Decwwrz and Order p 2

51- " I Mzmh 1994 the Association was foroed 0 dmcontmue snpplymg water .to the

- - Dapsies i in order 1o comply with.the 1986 PSC-Order. See Novsmbzr 5, 2001 Memorandum
) ' Decision and Order, p-2. Any damages suffered by fhe Dansxcs inmot rscmvmg the water they are

entitled to under the Well Lense are not attnbutablﬁ to the Assomatxon, Id. p.5.

Q. The Pansies are entiﬂed to receive water, from Dansig Well Np. -1 through. the .
Asseciation’s Waler System in accordance with the Well Lease only upon payment of the pro raia

«costs of tramsporting thewaierﬂ:trougﬁ the Association’s ‘Waler Systern. See Memorandum Decision

4
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A

Re;' Hf—éountry Estate;r Motion ﬁr Partial Sumﬁar,y Judgmem Re: Damag&‘y Jor Costs of
Trayz;sporring I;Vaier and’Jieimbursemem for Water Lines, daied May 20, 2003.
At o o
’ 7; The Dansies did/:not -agn;,c ‘at any time to pay the costs of transporting water from
IS;méic Well Nol tbrough the Asso'ciation"?s Water Syste:m. Accordingly, the Association did not
breach the Well Lease by disconnecting Dansie W;H No. 1 from the Association’s Water System.
8. The appmpﬁéte measirs of costs for franspoftation of watet from Dansie Well No.
throngh the Assoéiationfs Wz;ter System is & pro rala sharg of. ..___ﬂZl_B A:.ssooia.ﬁpﬁ’s costs for
tmns_porhng tho water. . ' x . i o . S - |
g, Pro rata tmnsportanon costs are calculated by,ta]ang the Assecxatzon 5-costs of
opara{:tng the Assomahon s sntxre ‘Watcr Systcm subi:rach.ng'the costs incurred by the Assomaﬁon
o prodnce and treat the water from the Assooiation’s well, and -dedJng that semnaining amount by
Fhe pmber of g aaﬂons tansponed thmugh the Assocmhon s.Water System. /
0. Basedon thlS metho dology, a reasonable pro rata transportaﬁon :fcc asof thc hme
oftrial is $3.19 pcr ﬁxousand gallons of water. :

11.  The Dansies have refused to pay any transporiafion fee for transporting water from

Dansie Well No. 1 throngh the Association’s Water System.

12.  TheDansies failed fo prove any amages proximately caused by the separation ofthe
two water systems. The Dansies further failed to mitigate any other alleged damages.
13. A;cor‘dingiy, the Dansies have not sustained any damages atiributable to -the

Association as a resull of the Association’s separation of the two water systems.

Final Judgment . A . 5
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14, Inits Memorandum .Decz.s-zon dated J uly 26 2000, ‘the Cour reaffirmed its uward of
%15,080.18 in faver of‘Foot}ulls Wﬂter Compauy for rmmbur*:trmcntof taxes paxd byFoothﬂls Watcr
Commpany and -further awarded Foothills W;xtar Company pre—gudgmcnl mterest in the:gum of .
$20,986.58 onthal award,.. ] . | |

) 'I'Bascd ‘upon ‘the .forquing,-it 18 ﬁs're‘tb.! ORDERED, ADJUDGED and DECREED a5

- follows: o
| i.. . TheTFirst Cause of AcHon of the Gountercla;;ﬁ, :“-me:a;ch of Covenant Running with

- the Property té Provide Reasonable Amounts of Watér Yor Dan.éic Fa:mily Mémbers (Spe-ciﬁc _
Pcrformanee)” 18 he:rcbyDISI\ﬂSSEB no cause of action. The Dansms are entzﬂcd to Teoeive watm

' ; from the Association’s Water* Syﬁtcm only upon payment of the Dansxm pro ra.ta share of the

Assocxaﬂon s.costs of powe:r chlonnat\on, wat&r testmg and inmsportatmn

s

2. The Second Canseof Acfion ofthc Countcrcla:m, “Breach off Covenant Rumnng with
the Propertyto Bmvi@e Reasonshle Emounts of Water for Daosie Famﬂy Mambers (Dmna_g_eg) 718
'héréby DISMISSED, no cause of acﬁoﬁ_ T | |

3.. " Fhe Third Cause of ‘Action of the Cauntt:rclann “Violatlon of Eascment to 4llow
‘Water tobe Transported Through the Water System From the Dansm Wclls (Speciﬁc Performance)”
is hereby DISMISSED; no cause of action. The Dansms 'arﬁ entitled to_ racal_vg water from Dansnc,
Well No. 1 and/orotireriPausie wells throngh the Assocmuon 5 Water System only npon payment
of the pro.rata costs of transporting the Dansxes water through the Assomahon 5 Water System, as
determined by {he operator of thc AsSomatxon b W atcr System (currently ﬂxc Jordan V- allcy Water
-Conservancy District), using the methodology set forth above. The Dausies may connect lines from.

Final Judgment 6
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Danstc wells to the Associstion’s  Water System only if those wells have a valid ccrtiﬁoaﬁon of

aocsptablc water qnallty foreach wcll from the State of Utah, Department of anxmnmmtai Quahty,

* Division of Drinking Water. All water testing,. momtonng, melering and billing shall bc

administered by the operator of the Association’s Water System, corrently the Jordan Valley Water

ConservancnysmcL The Dansies are responsible for payment of all-fees gn(_i-..cgsts assocjated with

. tbe camﬁcahon and maintenance of acceptable water. quality* .ofthe Dansie wells, mcludmg but not

Inmted to Dansie Well No. 1 Fipally, the Dansiw must pay any costs incurred to reconnect fthe
Dansxe waier syste:m 1o the Association’s Water ‘Systcm SO thzt the Dansies’ service will not be

submdrzcd by the existing customm"s of tha Assomahon s 'Water System.

4. The Fourth Cause of Actlon of the, ,Counterclmm, “Award of Atiorneys Feas 1s '

' herebyDISI\ﬂSSED Plainiiffs avenot catifled o any atomeys’ fess.

5. All of Plainfiffs’ clairos are he:reby DISMISSED, mth projudics and on the mexifs.

&. Judgm.,nt in the snm of $15,080.18 18 cntared in favor of Foothills VV&‘&GI Company

. for repmbursement of taxes pmd by Foothxﬂs ‘Water Company, togetber with prejudgmeznt mtermt

in the sum of $20,986.58 as of July 26, 2000, togcthcr Wlth post- }udgmant mtermt aoc:rumg at the

Judgmf:nt rate. , .
DATED this ] '
0 e y
N
Final Judgment
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- Distract Courl Judge

Apprﬁvéd as to Form:

PARRY ANDERSQN & GARDINER -

QM ,/% 9/

& Douglas J
~ Atiorneys for HJ-Cpuntry ‘Homeowners Asseciation

JWTCHAES, M LATER

P .

Atiorney for Dansie Family. Trust, Richard P. Dansie,

Boyd W. Dansie, Joyoe M. Tay]or and Bonmﬁ R. Park:m

PARSONS BEHLE & LATIVER .

By I
Anglc @sen
Attorneys foF Fﬂotkui}s “Water Company and
1 Rodncy Dansie, Individually
Final Judgment
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Approved & to Rk |

PARRY ANDERSON & GARDINER

By

Douglas J. Paxry _

Attorncys for. Hi-Country Estatcs l-iomoownm Associztion

A o7
Allorney for Dansie Famlly Trost, Richard P. Dansie, -
Boyd W. Danste, Joyee M, Tayior and Bonnie R Pm:icm

PARSONS BEHLE & LATIMER -

By: -
' Angie Nelson
Attorneys for Roofhtlls Waler Company and
7. Rodncy Dansie, Indmdu ally :
#inal Tadgment
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CERT. TE OF SERVICE

. . |
1 hereby certify that on this ¥ : day of December 2005, 1 served the foregoing FINAL

JUDGMENT by transmitting 2 tme and correct copy thereof*via e-madl fransmission to the

following:
Angic Nelson
PARSONS BEHLE & LATEVER
ANelson@parsonsbehle:com -
-Michael M. Later
michaellater@yahoo.com
)
‘ . Final Indgment :
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