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THAD LEVAR, DAVID R. CLARK and JORDAN A. )
WHITE, in their official capacities as Commissioners )
of the Utah Public Service Commissicn )
o g )
Defendant(s) )]

SUMMONS IN A CIVIL ACTION

To: (Defendant s name and address) Thad Levar
Utah Public Service Commission
160 East 300 South
Salt Lake City, UT 84111

A lawsuit has been filed against you.

Within 21 days after service of this summons on you (not counting the day you received it) — or 60 days if you
are the United States or a United States agency, or an officer or employee of the United States described in Fed. R. Civ.
P. 12 (a}(2) or (3) — you must serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of
the Federal Rules of Civil Procedure. The answer or motion must be served on the plaintiff or plaintiff’s attorney,
whose name and address are:  William J. Evans

Adam E. Weinacker

Parsons Behle & Latimer

201 3. Main Street, Suite 1800
Salt Lake City, UT 84111

If you fail to respond, judgment by default will be entered against you for the relief demanded in the complaint.
You also must file your answer or motion with the court.

D Mark Jones
CLERK OF COURT

, - / Sign ferk or Depu;‘y Clerk .
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Civil Action No. 2:18-cv-00302-EJF

PROOF OF SERVICE
(This section should not be filed with the court unless required by Fed. R. Civ. P. 4 (1))

This summons for fame of individual and title, if any)

was received by me on (dare)

(3 [ personally served the sununcns on the individual at (place)

on (date) ;or

O 1 left the summons at the individual’s residence or usual place of abode with frame)

, a person of suitable age and discretion who resides there,

on (date) , and mailed a copy to the individual’s last known address; or

(3 1 served the summons on (name of individual) . whois

designated by law to accept service of process on behalf of (mame of erganization)

on {idate) ,or

3 1 returned the summons unexecuted because . or
O Other ipecify):
My fees are $ for travel and § for services, for a total of § 0.00

I declare under penalty of perjury that this information 1s true.

Date:

Server's signalure

Printed name and title

Server's address

Additional information regarding attempted service, etc:
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William J. Evans (USB #5276)
Adam E. Weinacker (USB #13396)
PARSONS BEHLE & LATIMER
201 South Main Street, Suite 1800
Salt Lake City, Utah 84111
Telephone: 801.532.1234
Facsimile: 801.536.6111
WEvans(@parsonsbehle.com
AWeinacker@parsonsbehle.com
ect{@parsonsbehle.com

Philip J. Roselli {pro hac vice pending)
WILKINSON BARKER KNAUER, LLP
1755 Blake St., Suite 470

Denver, Colorado 80202

Telephone: 303.626.2350

Facsimile: 303.626.2351
PRoselli@wbklaw.com

Benjamin J. Aron (pro hac vice pending)
CTIA — The Wireless Association®

1400 16th Street NW, Suite 600
Washington, DC 20036

Telephone: 202.736.3683

Facsimile: 202.785.0721
BAron{@ctia.org

Attorneys for Plaintiff CTIA—The Wireless Association®

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

CTIA-THE WIRELESS
ASSOCIATION®,

Plaintiff,
vs.

THAD LEVAR, in his official capacity as
a Chair and Commisstoner of the Utah
Public Service Commission; DAVID R.
CLARK, in his official capacity as a
Commissioner of the Utah Public Service
Commission; and JORDAN A. WHITE,
in his official capacity as a Commissioner
ot the Utah Public Service Commission,

Detendants.

| VERIFIED COMPLAINT FOR
DECLARATORY RELIEF AND

‘ INJUNCTIVE RELIEF

| Case No. 2:18-cv-00302-EJF

| Magistrate Judge Evelyn J. Furse

JURY DEMANDED
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Plaintiff CTIA-The Wireless Association™ (*CTIA™) brings this Complaint for
declaratory relief and injunctive relief to prevent Defendants Thad LeVar, David R.
Clark, and Jordan A. White, each in his official capacity as a Commissioner of the Utah
Public Service Commission (the “Commission” and Defendants [.eVar, Clark, and
White, collectively, “Commissioners”), from continuing, in contravention of federal law,
to give effect to or enforce the rule that the Commission made effective in its October 11,
2017 Notice That Proposed Rules Have Been Made Effective, issued in Docket No. 17-
R360-01, In the Matter of the Utah Administrative Code R746-360 Universal Public
Telecommunications Service Support Fund, as such rule was amended by certain
revisions made effective in the Commission’s Notice That Proposed Rules Have Been
Made Eftfective and Order of Clarification, issued in the same docket on December 22,
2017 (collectively, “PSC Rule™).! The PSC Rule is inconsistent with the Communications
Act of 1934, as amended, 47 U.S.C. § 151, et. seq. (the “Communications Act”}; in

particular, 47 U.S.C. §§ 254 and 332.

" The challenged PSC Rule was made effective October 11, 2017, and a subsequent amendment
was made effective December 22, 2017. The entirety of R746-360 was later repealed and re-
codified under R746-8 of the Utah Admimstrative Code. See In re Utah Administrative Code
R746-8, Proposing Repeal R746-360, R746-341, and R746-343, Docket No. 17-R008-01. The
current version of the PSC Rule, codified under R746-8, 1s attached as Exhibit A. CTIA also
attaches the Commission’s Notice Application for Rehearing Will Be Denied by Operation of
Statute and Order Denying Request for Stay (*Notice of Denial”) (Exhibit B); CTIA s Application
for Rehearing and Request for Stay (“Rehearing Application’) (Exhibit C); and the Commission’s
Notice That Proposed Rules Have Been Made Effective and Order of Clarification
(“Clarification’) (Exhibit D).

4845-1751-4337v1
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PARTIES

1. Plaintiff CTIA 1s a non-profit corporation founded in 1984 with its
principal place of business in Washington, D.C. CTIA, as a trade association, represents
the U.S. wireless communications industry and companies throughout the mobile
ecosystem. CTIA’s members include wireless carriers, device manufacturers, and
suppliers, as well as app and content companies. CTIA vigorously advocates at all levels
of government for policies that foster continued wireless innovation and investment.

2. Several of CTIA’s members deliver telecommunications services to Utah
customers and therefore are subject to the requirements of the PSC Rule. In addition, the
interests that CTIA seeks to protect in this lawsuit are germane to its members and to
CTIA’s purpose as a trade association for members of the wireless communications
industry. Neither the claims that CTTA asserts nor the relief that CTIA requests requires
the participation of individual members in this lawsuit,

3. Defendant Thad LeVar is a Commissioner and the Chair of the Utah Public
Service Commission. Defendants David R. Clark and Jordan A. Whaite are
Commissioners ot the Utah Public Service Commission. These Defendants are residents
of Utah and are here named solely in their official capacities.

JURISDICTION AND VENUE

4, This Court has jurisdiction over CTIA’s claims under 28 U.S.C. §§ 1331

and 1343(a), as CTIA’s claims arise under the Constitution and the laws of the United

4845-1751-4337v1
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States, including the Communications Act of 1934 (“the federal Communications Act”),
as amended, 47 U.S.C. § 151, et seq., and specifically 47 U.S.C. §§ 254 and 332.

5. This Court has authority to issue declaratory judgments and injunctive
relief under the Declaratory Judgment Act, 28 U.S.C. §§ 2201-2202, and the All Writs
Act, 28 U.S.C. § 1651.

6. Venue is proper in this Court under 28 U.S.C. § 1391(a) as Defendants are
all residents of this judicial district. Venue also is proper in this Court under 28 U.S.C.

§ 1391(b) because Defendants are government ofticials who perform official duties in
this judicial district and because substantial parts of the events giving rise to CTIA’s
claims occurred in this judicial district.

PROCEDURAL BACKGROUND

7. The Commission issued a request for comments on March 27, 2017
regarding the implementation of Utah S.B. 130, a general session bill signed into law on
March 25, 2017, which revises provisions related to the Utah Universal Public
Telecommunications Service Support Fund (“UUSF”). After receiving comments, the
Commission issued a Notice of Proposed Rule Amendment, along with the text of a
proposed rule, R746-360-4. In the Matier of the Utah Administrative Code R746-36()
Universal Public Telecommunications Service Support Fund, Docket No. 17-R360-01,
Notice of Proposed Rule Amendment (rel. May 15, 2017) (*Proposed Rule™).

8. CTIA filed multiple comments in the proceeding advising the Commission

that the Proposed Rule, which would adopt a universal service contribution mechanism

4
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based on a flat amount per connection, departing from a contribution mechanism based
on a percentage of revenues, was inconsistent with vartous provisions of federal law.

9, CTIA advised the Commission, among other things, that the Proposed Rule
would be inconsistent with the requirements related to the federal universal service
Lifeline program. CTIA also advised the Commission that the Proposed Rule would
illegally assess prepaid wireless services in a manner that was discriminatory and not
competitively neutral, because the Proposed Rule would allow third-party retailers of
prepaid wireless telecommunications services to avoid the UUSF surcharge, as the
Commission lacked statutory authority to impose the surcharge on these providers.
Nonetheless, in the course of these multiple rounds of comments, the Commission made
only minor modifications to the Proposed Rule.

10.  On September 5, 2017, the Commussion, acknowledging that it did not have
the statutory authority to assess surcharges on prepaid services purchased from non-
carrier, third-party retailers, solicited further comment on its modified Proposed Rule
language on this particular issue, requesting such comment by October 17, 2017, In the
Matter of the Utah Administrative Code R746-360 Universal Public Telecommunications
Service Support Fund, Request for Comments and Draft Language: UUSF Assessment of
Prepaid Wireless; Notice of Proposed Rulemaking, Docket No. 17-R360-01 (rel. Sept. 5,

2017).

4845-1751-4337vl
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11.  Then, less than one week before the October 17, 2017 date 1t had
established to receive stakeholder comments and input on the issue concerning
surcharges on prepaid services from non-carrier retailers, the Commission reicased a
Notice stating that the modified Proposed Rule still under debate had already been made
effective. In the Matter of the Utah Administrative Code R746-360 Universal Public
Telecommunications Service Support Fund, Notice that Proposed Rules Have Been Made
Effective, Docket No. 17-R360-01 (rel. Oct. 11, 2017).

12.  Just thirteen days later, the Commission released another Notice with
further amendments to the Proposed Rule. In the Matter of the Utah Administrative Code
R746-360 Universal Public Telecommunications Service Support Fund, Notice of Rule
Filing, Docket No. 17-R360-01 (rel. Oct. 24, 2017) (“Notice of PSC Rule”). This final
version of the PSC Rule was published in the November 15, 2017 Utah State Bulletin and
went into effect on December 22, 2017, (See Clarification, Exhibit D.)

13.  The PSC Rule provides that, effective January 1, 2018, “providers shall
remit to the Commission $0.36 per month per access line that, as of the last calendar day
of each month, has a place of primary use in Utah in accordance with the Mobile
Telecommunications Sourcing Act, 4 U.S.C. Sec. 116 et seq.” R746-8-301(1)(a)
(formerly R746-360-4(3)(a)). It also provides that “a provider of mobile

telecommunications service shall consider the customer’s place of primary use to be the

4845-1751-4337v1
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customer’s residential street address or primary business street address.” R746-8-
J01(1 (b)) (formerly R746-360-4(3)(b){11)).

14, An “access line” is defined, per Utah Code, and as referenced by the PSC
Rule, as “a circuit-switched connection, or the functional equivalent of a circuit-switched
connection, from an end-user to the public switched network.” Utah Code § 54-8b-2(1);
R746-8-200(1)(a) (formerly R746-360-4(1)(a)). The PSC Rule further provides that the
term “access line” 1s used in the rule “to the extent consistent with federal law.” R746-8-
200(1)(a) (formerly R746-360-4(1)(a)).

15.  The only exceptions to the required $0.36 monthly assessment on all access
lines are for access lines that generate revenue that is subject to a universal service fund
surcharge in a state other than Utah, and for access lines not used to access Utah
intrastate telecommunications services. R746-8-301(3 ) a)(i)-(i1) (formerly R746-360-
A(5)(a)(1)-(i1)).

16.  In addition, specific to prepaid wireless service, the PSC Rule provides that
“[a] provider that offers prepaid access lines or connections that permit access to the
public telephone network shall remit to the Commission $0.36 per month per access line
for such service (new access lines or connections, or recharges for existing lines or
connections) purchased on or after January 1, 2018.” R746-8-301(1)(e) (formerly R746-

360-4(3)(e)).

4845-1751-4337v]
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17.  The required $0.36 per month per access line UUSF assessment therefore
apphies to all Utah access lines, except as noted in R746-8-301(3)(a) (formerly R746-360-
4(5)), as described, supra.

18.  The required $0.36 per month per access line UUSF assessment therefore
applies to federal Lifeline connections. The federal Lifeline program is discussed in more
detail herein.

19.  The required $0.36 per month per access line UUSF assessment therefore
also applies to access lines that generate less than $0.36 per month of revenue attributable
to intrastate telecommunications services.

20.  Although providers are allowed to omit the UUSF surcharge for access
lines that do not access Utah intrastate telecommunications services during a given
month, per R746-8-301(3)(a) (formerly R746-340-4(5)(a)), the PSC Rule includes no
mechanism for a provider to assert that its revenue atiributable to Utah intrastate
telecommunications services for a given access line exists, but is less than the required
$0.36 per month per access line assessment.

21.  The required $0.36 per month per access line UUSF assessment also
applies to prepaid wireless access lines, per R746-8-301(1)(e) (formerly R746-360-
4(3)(e)), and therefore would apply to access lines offered by prepaid wireless sales

through retail sellers who are not themselves prepaid wireless providers.

4845-1751-4337v]
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22.  The Commuission has since conceded in a subsequent Order of Clarification
that the PSC Rule needs further refinement, and that the Commission intends to improve
the PSC Rule in its ongoing rulemaking proceedings. (See Clarification, Exhibit D.)
However, the Commission did not stay the PSC Rule in the interim, and the current rule
has been in effect, and has remained in effect, since December 22, 2017. Per the PSC
Rule, the connections-based UUSF surcharge assessment of $0.36 per month per access
line has been in place since January 1, 2018.

23.  CTIA timely sought reconsideration, rehearing, and stay of the PSC Rule
on November 13, 2017. (Rehearing Application, Exhibit C.) The Commission denied
CTIA s Rehearing Application on November 30, 2017. (Notice of Denial, Exhibit B.)

FACTUAL AND FEDERAL REGULATORY BACKGROUND

A. THE FEDERAL UNIVERSAL SERVICE MODEL
24, In the Telecommunications Act of 1996, Congress codified the Federal
Communications Commission’s (“FCC’s”) commitment to advancing the availability of
telecommunications services to all Americans by establishing principles upon which “the
[FCC] shall base policies for the preservation and advancement of universal service.” 47
U.S.C. § 254(b).
25. Among other things, Congress articulated in the Telecommunications Act

national goals that services should be available at “affordable” rates and that “consumers
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m all regions of the nation, including low-income consumers, should have access to
telecommunications and information services.” Id. § 254(b)(1) & (3).

26.  To advance these goals, the FCC has established a number of programs,
including the Connect America Fund, Lifeline, the Schools and Libraries (or “E-rate™)
and Rural Health Care programs. These federal universal service fund (“USI™) programs
are funded by a federal USF surcharge levied on providers of telecommunications
services based on their interstate and international end-user revenues.

B. THE FEDERAL LIFELINE PROGRAM

27.  The FCC first implemented the Lifeline program in 1985 as part of its
longstanding mission to promote “universal service” by ensuring that low-income
Amencans who meet established eligibility criteria have affordable access to telephone
services.

28.  The federal Lifeline program provides a monthly subsidy of $9.25 per
customer that is applied to reduce the service rate that Eligible Telecommunications
Carriers (“ETCs™) would otherwise charge Lifeline enrollees for telecommunications
service. The subsidy is funded by the federal USF surcharge on interstate
telecommunications revenues.

29.  Enrollment in the Lifeline program is available only to low-income
households that meet federal or state eligibility criteria. Prospective enrollees must apply
for admission to the Lifeline program, a process that includes completing a detailed
Lifeline eligibility certification form and submitting documentation demonstrating

10
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eligibility to enroll in the Lifeline program. Enrollees must also annually verify their
continued eligibility for participation in the Lifeline program.

30.  CTIA members currently offer wireless telephone service pians that rely on
the federal Lifeline subsidy to provide eligible low-income Utahan Lifeline enrollees
with wireless telephone service, often at no charge to the customer. They are able to
offer no-charge, and other low-charge, Lifeline service because the $9.25 subsidy
provides carriers the funding they require in order to provide such Lifeline plans to
eligible consumers.

31.  Carriers providing such no-charge Lifeline-supported wireless plans often
do not even have a billing relationship with the customer, as the carrier does not render a
bill to the customer.

32.  These no-charge wireless service plans further the aims of the Lifeline
program and the FCC’s universal service mandate because they help ensure that the
thousands of low-income Utah households have access to the public telecommunications
network in order to pursue employment, remain in contact with family, and access critical
medical, social, and emergency services without economically burdening such vulnerable
CONSUMers.

33. Many Utahans who receive Lifeline-subsidized wireless telephone services

provided by CTIA members are likely to have no other phone service. Many low-income

11
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consumers have stated before the FCC that without a Lifeline subsidy, they would be
unable to afford service.
C. UNIVERSAL SERVICE JURISDICTIONAL SEPARATIONS

34.  As previously stated, federal USF programs are funded by a federal USK
surcharge levied on providers of telecommunications services based on their interstate
and international end-user revenues. The federal USF surcharge does not apply to
intrastate telecommunications service revenues.

35.  Because the federal USF surcharge does not apply to intrastate revenues,
and because most wireless service plans at present contain a mix of revenues generated
from intrastate and interstate services, carriers must determine a method to separate their
intrastate and interstate revenues. The following process for jurisdictional separation of
revenues is illustrative of the process wireless carriers may use and it arises from the
FCC’s universal service program:

a. Carriers first identify the various services offered under a service
plan. Examples may include: data, text, voice, voicemail, call forwarding, call waiting,
etc.

b. Carriers then determine the value of each of the various services,
with the total of the assigned values equaling the total of the overall service plan. This

process is conducted by carriers’ business experts and is highly proprietary.

12
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c. Carriers next categorize the various services within a plan as
assessable services (generally, telecommunications services), non-assessable services
(such as broadband Internet access service) and other non-assessable revenue items
(equipment sales or jeasing, equipment insurance, etc.).

d. After these steps are conducted, carriers calculate the interstate and
intrastate portion of each assessable service. To calculate the jurisdictional amounts, the
FCC permits use of one of three methods:

1. Carriers may use the FCC’s defined safe harbor (37.1% of
revenues are deemed intersiate), or

11. Carriers may study their own traffic (and such studies are
highly confidential} to determine the junisdictional split between interstate and intrastate
revenues, or

i1, Carriers may use any other reasonable method to determine
the jurisdictional split between interstate and intrastate traffic.

36.  Once the amount of interstate and intrastate revenue subject to surcharge 1s
determined, carriers then apply the federal surcharge — a percentage of revenue — to their
interstate revenues. In almost every state with a state universal service fund other than
Utah, carriers also apply a state surcharge — a percentage of revenue — to their intrastate

revenues. When state and federal universal service programs are consistent and collect

13
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universal service funds based on jurisdictional revenues, there is no risk of state
surcharges applying to interstate revenues.

D. THE UUSF ASSESSMENT PRESENTS A HOBSON’S CHOICE
BETWEEN LEGALLY INFIRM ALTERNATIVES

37.  As CTIA states in its claims for relief, the Commisston’s UUSF surcharge
requires wireless carriers who provide Lifeline services at no-charge to eligible
consumers, or at a rate that does not generate $0.36 of intrastate revenue, with a multi-
faceted Hobson’s choice of alternatives for funding the required UUSF $0.36 surcharge
that are all legally infirm:

a. If the Commission requires wireless providers to increase rates for
Lifeline services to at least a level generating $0.36 of intrastate revenue subject to
surcharge in order to cover the monthly UUSF assessment, that would violate 47 U.S.C.
§ 332(c)(3)(A), as stated in Count I below.

b. If the Commission requires such wireless providers to impose the
$0.36 monthly UUSF surcharge on Lifeline customers as a direct surcharge (leaving
aside that carriers often have no billing relationship with these customers), that would
violate 47 U.S.C. § 254(f) and 47 C.F.R. § 54.403, as inconsistent with, relying on, and
burdening the federal universal mechanism, as stated in Counts II and [II below.

c. If the Commission requires wireless providers receiving Lifeline
support to pay the $0.36 monthly UUSF assessment for access lines out of the $9.25

monthly federal Lifeline support, that would equally violate 47 U.S.C. § 254(f) and 47

14
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C.F.R. § 54.403, as inconsistent with, relying on, and burdening the federal universal
mechanism, as stated in Counts 1 and I below.

d. [f the Commission requires such wireless providers simply to fund
the $0.36 monthly UUSF assessment out of their own pockets, or indtrectly through
charges on other customers, that would be discriminatory, and violate 47 U.S.C. § 254(1)
as stated in Count IV below, because providers of other services who can pass through
the UUSF surcharge to customers will not be similarly required to absorb the monthly
UUSF surcharge.

38.  The Commission asserts that the rule does no more than “require wireless
providers receiving Lifeline support, including those currently offering Lifeline service at
no cost to the customer, to make a business decision about how to price its plans.” (See
Clarification, Exhibit D, at 4.) Each of the alternatives discussed above to fund the $0.36
monthly UUSF assessment for wireless Lifeline access lines, however, would violate
federal law as set forth in CTTA s Claims for Relief. The Commission has identified no
other way by which wireless Lifeline service providers could pay the $0.36 monthly
UUSF assessment, and in fact, there 1s none.

CLAIMS FOR RELIEF

COUNTI
(Violation of 47 U.S.C. § 332(c)(3)(A) Prohibition
Against State Regulation of Wireless Rates)

39.  CTIA incorporates the preceding paragraphs by reference as though set
forth fully herein.

15
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40. 47 U.S.C. § 332(c)(3)(A), entitled “State Preemption,” provides in pertinent
part that “no State or local government shall have any authority to regulate the entry of or
the rates charged by any commercial mobile service or any private mobile service. . . .”

41.  The PSC Rule requires payment of the UUSF surcharge on no-charge
Lifeline plans that are supported only by the federal Lifeline subsidy. The Commission
rule thereby impermissibly interferes with or prevents such no-charge Lifeline offers.

42, Similarly, by requiring payment of the UUSF surcharge on Lifeline
connections, the PSC Rule impermissibly interferes with or prevents any low-rate
Lifeline account for which there is less than at least $0.36 of intrastate revenue from
which to collect the surcharge. And while a surcharge that collects all or nearly all of a
carriers’ jurisdictional revenue may also be unlawful, that particular issue is not pled
herein.

43.  Tronically, for the sake of collecting surcharges that are intended to keep
rates affordable, the Commission has effectively increased the minimum rate for those
most in need of affordable rates — low-income households enrolled in the Lifeline
program — by effectively increasing the minimum Lifeline service rate in Utah to $0.36.
This etfective floor on Lifeline rates prevents the offering of no-charge, or very low
charge, Lifeline wireless service and serves to regulate the rates charged by wireless

providers, in contravention ot 47 U.S.C. § 332(c)(3)(A).

16
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44, The PSC Rule’s $0.36 monthly UUSF surcharge on Lifeline wireless
access lines cannot be saved by the Commission’s suggestion that a provider should
determine how to pay the surcharge by simply “mak[ing] a business decision about how
to price its plans,” essentially suggesting carriers can just raise their rates to cope with the
impact of the surcharge. (See Clartfication, Exhibit D, at 4.)

45, The legally infirm options to collect UUSY subsidies from wireless Lifeline
customers, and no-charge Lifeline customers in particular, as described supra, would all
lead to absurd real world results. Participants in these programs are frequently members
of “unbanked” communities, and even a monthly rate of $0.36 may prove an
insurmountable obstacle to participation in the Lifeline program. Those without bank
accounts or a credit card have no effective means to remit a surcharge of $0.36. If they
choose to mail cash, they would have to spend more on postage than on the surcharge
itself. Or they may need to purchase a money order, if such are available in increments of
$0.36, and pay both the charges applicable to obtaining a money order and the cost of
postage — all well in excess of the $0.36 due under the PSC Rule.

46.  Additionally, by forcing carriers to choose among only surcharge collection
methods that cannot be imposed without violating federal law, the PSC Rule has a
chilling effect on the introduction of service offers in the market today. Carriers that have
an interest in introducing innovative service plans that have or are likely to have intrastate

revenues near, at, or below $0.36 will have to determine whether to select a collection

17
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method illegally imposed on them under the PSC Rule or to not offer such service plans
at all. These consequences violate the spirit, if not the letter, of the prohibition under 47
U.S.C. § 332(c)(3)(A) against states regulating wireless carriers’ rates.

47.  Because the PSC Rule therefore operates to prevent wireless carriers from
charging a particular rate (zero), and would require wireless providers offering Lifeline
service to charge at least a particular rate (30.36), it violates, and is preempted by, federal
law prohibiting state regulation of wireless rates, 47 U.S.C. § 332(c)(3)(A).

COUNT 11

(Violation of 47 U.S.C. § 254(f) Requirement That State USF Mechanisms Must Be
Consistent with the Federal USF Mechanism)

48.  CTIA incorporates the preceding paragraphs by reference as though set
forth fully herein.

49,  The federal Communications Act authorizes states, like Utah, to create their
own supplemental support mechanisms to further the same goal of universal service
embodied by 47 U.S.C. § 254, provided that those mechanisms are “not inconsistent”
with federal mechanisms, require carriers to contribute to such state support mechanisms
on “an equitable and nondiscriminatory basis,” and do not “rely on or burden Federal
universal service support mechanisms.” 47 U.S.C. § 254(f).

50.  Specifically, 47 U.S.C. § 254(f) provides that: “A State may adopt
regulations not inconsistent with the [FCC’s] rules to preserve and advance universal

service.”
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51.  The PSC Rule is inconsistent with the FCC’s rules to preserve and advance
universal service in at least four ways:

a. First, the FCC funds the federal universal service mechanism
through assessments based on a percentage of carriers’ revenues. 47 C.I.R. § 54.709. By
contrast, the PSC Rule imposes a connections-based UUSF surcharge assessment. The
PSC Rule is therefore fundamentally inconsistent with the revenue-based assessment
approach spectified by the federal universal service mechanism.

b. Second, the PSC Rule fails to ensure that 1t does not impermissibly
apply UUSF surcharges to interstate traffic. As explained supra, carriers determine their
jurisdictional split of assessable interstate and intrastate revenue for USF purposes based
on one of the separations methods permitted to be used under the federal universal
service program. However, a carrier generating less than $0.36 of intrastate revenue on an
access line in Utah would still be subject to the PSC Rule’s $0.36 per month per access
line UUSF surcharge. The difference between the carrier’s intrastate revenue on an
access line and the UUSF surcharge would then necessarily have to be assessed on
interstate revenues, burdening the federal universal service mechanism, which is already
assessing those revenues. The Commission has neither determined whether such
situations would exist with any rate plans currently in the Utah market nor established a
mechanism where carriers in such situations can request relief from such illegal

collection of the UUSF surcharge.
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C. Third, the PSC Rule is inconsistent with the federal Lifeline program
administercd as part of the federal universal service mechanism. FCC regulations require
that ETCs offering Lifeline service must pass through the full amount of support from the
federal universal program to the qualifying low-income consumer, in the form of
qualifying Lifeline services. 47 C.F.R. § 54.403. The PSC Rule, however, obligates
carriers to remit UUSF surcharges on Lifeline access lines provided at no cost to
customers, or at a rate that generates less intrastate revenue than the $0.36 due for the
UUSEF surcharge. In each instance, the only revenue available for an ETC to pay the
UUSF surcharge is the federal subsidy payment. Any state USF assessment on the federal
Lifeline subsidy is therefore starkly inconsistent with the federal universal service
mechanism.

d. Fourth, the PSC Rule is inconsistent with the purposes and
objectives of the Communications Act and the FCC, among which are to: ensure that
telecommunications services are universally available to consumers, including low-
income consumers; develop a uniform national regulatory policy for the
telecommunications industry; and prevent burdensome and unnecessary state regulations.
In particular, by preventing CTIA members from continuing to offer no-charge or low-
charge wireless services to Utah Lifeline enrollees, the PSC Rule will frustrate each of

these federal purposes and objectives.
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52.  Because the PSC Rule is inconsistent with the federal universal service
mechanism and the FCC’s rules regarding the federal universal service mechanism in
each of these ways, it violates, and is preempted by, 47 U.S.C. § 254(f).

COUNT 111

(Violation of 47 U.S.C. § 254(f) Prohibition Against State USF Mechanisms Relying
on or Burdening the Federal USF Mechanism)

53.  CTIA incorporates the preceding paragraphs by reference as though set
forth fully herein.

54.  State universal service mechanisms are permissible, provided they “do not
rely on or burden Federal universal service support mechanisms.” 47 U.S.C. § 254(f).

55.  Unlike the federal USF, the PSC Rule authorizes a per-connection
assessment and does not explicitly exempt Lifeline access lines funded entirely or in part
with federal universal service support from the surcharge, thereby impermissibly both
relying on and burdening the federal USF.

56.  Additionally, as noted in Count II, FCC regulations require that carriers
offering Lifeline service must pass through the full amount of the monthly $9.25 in
support from the federal universal service program to the qualifying low-income
consumer, in the form of qualifying Lifeline services. 47 C.F.R. § 54.403.

57.  The PSC Rule, however, now obligates carriers to remit UUSF surcharges
for Lifeline access lines, including for no-charge Lifeline services.

58.  The UUSF surcharge on Lifeline access lines under the PSC Rule thereby

both relies on and burdens the federal universal service mechanism by requiring each
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month, for every Lifeline access line in Utah, that $0.36 of the $9.25 federal Lifeline
subsidy be paid over to the UUSF in violation of 47 C.E.R. § 54.403. This violation of
FCC regulations, in turn, demonstrates that the PSC Rule therefore violates, and 1s
preempted by, 47 U.S.C. § 254(%).

COUNT IV

(Violation of 47 U.S.C. § 254(f) Requirement That State USF Mechanisms Must Be
Non-Discriminatory)

59.  CTIA incorporates the preceding paragraphs by reference as though set
forth tully herein.

60.  Under federal law, state universal service mechanisms are permissible
provided that all providers of intrastate telecommunication services contribute “on an
equal and nondiscriminatory basis.” 47 U.S.C. § 254(f).

61.  The PSC Rule violates 47 U.S.C. § 254(f) to the extent that 1t requires
prepaid Lifeline service providers to pay the required $0.36 per month UUSF surcharge
directly, whereas other providers are able to pass the surcharge through to their end-user
customer.

62.  In addition, the PSC Rule violates 47 U.S.C. § 254(f) because it
discriminates with regard to prepaid wireless services.

63.  Prepaid wireless service plans, where customers pay up front for service as
opposed to being billed after the fact, are a significant and growing segment of the

wireless marketplace.
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64.  Prepaid service plans are sold directly to consumers, either by carriers, or
by third-party retailers on behalf of carriers, and after their initial purchase customers can
purchase additional credits as needed. In the case of third-party retail sales, the retailer
collects the customer’s payment at the point of sale.

65.  Third-party retailers, however, are not subject to the Commission’s
jurisdiction, a fact that the Commission has acknowledged.

66.  There is therefore no mechanism for the Commission to require and ensure
that third-party retailers selling prepaid wireless plans remit the required $0.36 per month
UUSF surcharge, and so third-party retailers of prepaid telecommunications services can
escape the UUSF assessment that service providers must remit for such services.

67.  Further, requiring the underlying wireless carrier to pay the required $0.36
per month UUSF surcharge in such third-party retail prepaid situations would not cure
this discrimination, as the wireless carrier generally has no billing relationship with the
end-user customer, and therefore no ability to pass the charge through to the end-user
customer. Requiring wireless carriers to remit the UUSF surcharge in those situations,
notwithstanding their inability to pass the surcharge through to the end-user customer, is
equally discriminatory vis-a-vis service providers who can pass through the UUSF
surcharge to customers.

68.  In addition, because prepaid customers may purchase prepaid wireless

plans or recharge credits on such plans at irregular intervals, the monthly $0.36 UUSF
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assessment is further discriminatory. Although the PSC Rule exempts providers from
contributing multiple times in the same month if customers purchase additional minutes,
wireless providers are required to remit the monthiy $0.36 surcharge even in months
during which they have obtained no revenues; whereas other providers have a monthly
billing relationship with their customers that enable them to collect the UUSF surcharge
from those customers monthly.

69.  These and other similar instances of discrimination relating to prepaid
wireless services cannot be avoided until and unless the Utah Legislature authorizes
collection of UUSF surcharges at the third-party retailer point of sale.

70.  For all these reasons, the PSC Rule 1s discriminatory and violates, and 1s
preempted by, 47 U.S.C. § 254(1).

PRAYER FOR RELIEF

WHEREFORE, CTIA respectfully requests that this Court:

A. enter judgment in CTIA’s favor on all claims asserted herein;

B. declare that the PSC Rule violates and is preempted by federal law as
pleaded herein;

C. permanently enjoin each and all of the Commissioners, their officers,
agents, subordinates, employees, and all acting in concert with any of the foregoing from

enforcing, or proposing to enforce, the PSC Rule (Exhibit A);
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D. award CTIA its costs and reasonable attorneys’ fees, to the extent allowed
by law; and
E. grant such additional reiief as this Court may deem just and appropriate.
JURY DEMAND

Pursuant to Fed. R. Civ. P. 38(b), Plaintiff hereby demands a trial by jury on any
issue triable of right by jury.

DATED: April 10,2018
PARSONS BEHLE & LATIMER

/s/ Adam E. Weinacker
William J. Evans
Adam E. Weinacker

Philip J. Roselli (pro hac vice pending)
WILKINSON BARKER KNAUER, LLP

Benjamin J. Aron {pro hac vice pending)
CTIA-The Wireless Association®

Attorneys for Plaintiff CTIA-The Wireless
Association®
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R746. Public Service Commission, Administration.

R746-8, Utah Universal Public Telecommunications Service Support
Fund (UUSF) .

R746-8-100. BAuthority, Purpose, and Organization.

(1} This rule is adopted under:

{(z) Utah Code Section 54-8b-10; and

(b} Utah Code Section 54-8h-15.

(2} This rule:

{a} governs the methods, practices, and procedures by which:

(b) the UUSE is created, maintained, and funded; and

(c; funds are disbursed from the UUSF to qualifying access line
providers.

(3) This rule is ocrganized into the following Parts:

{(a) Part 100: Authority, Purpose and Organization;

{b} Part 200: Definitions;

(c) Part 300: UUSE Funding; and

(d) Part 400: UUSF Distributions.

R746-8-200. Definitions.

(1) (a) "Access line" 1s defined at Utah Code Subsection
54-8b-21{1), and 1s used in this rule, R746-8, to the extent consistent
with federal law.

(b} For purposes cf applying the statutory definition of "access
line," the term "connection" is defined at Utah Code Subsection
54-8b-15{1) and is used in this rule, R746-8, to the extent consistent
with federal law.

(c) (1) Providers of access lines and functionally equivalent
connecticns are hereafter referred to jeintly as "providers."

{ii) Bccess lines and connections are hereafter referred to
jointly as "access line™ or "access lines.™

(2) {a) "Affordable base rate"” or "ABR" means the monthly retail

rate that a rate-of-return regulated provider is reguired to charge
on a per-access line basis in order to receive ongolng disbursements
from the UUSFE,

(b} "Affordable base rate"™ may include, if itemized in the
provider s Commission-approved tariff:

(i ) the applicable UUSF surcharge;

(1 mandatory extended area service fees; or

(l ) state subscriber line fees.

(cy "Affcrdable base rate" does not include:

(1} munigcipal franchise fee(s);

{ii) tax(es); or

(111} any incidental surcharge(s) other than those identified
in R746-8-200{(2) (b} :

(A} included in a Commission-approved tariff; or

(B} authorized under these rules.

(3} "Broadband internet access service"” is defined at Utah Cede
Subsection 54-8b-15{1).

ey "Carrier of last resort” is defined at Utah Code Subsection
54-8b-15(1) .

(5) "Eligible telecommunications carrier” or "ETC" means a
provider that, if seeking to participate in the state Lifeline program:

(a) is designated as an eliigible telecommunicaticns carrier

by the commissicon in accordance with 47 U.S.C. Secticon 214({e}; or
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(b} 1is designated by the FCC as a Lifeline Broadband Provider
(LBP) .

{6) "Designated support area" means the gecgraphic area used
Lo determine a provider's UUSF support distribution, including, at
a minimum, the provider's entire certificated service territory
lccated in the State of Utah.

{7} The acronym "FCC" means the Federal Communications
Commission.

(8) MFacilities-based provider" means a provider that uses:

{a} 1ts own facilities;

{b} essential facilities or unbundled network elements obtainsd
from another provider; or

(c) acombination of its own facilities and essential facilities
or unbundled network elements obtained from another provider.

(8Y {&} "Household" means any individual or group of individuals
living together at the same address as one economic unit.

(bh) "Economic unit™ means all adult individuals contributing
to and sharing in the income and expenses of a hcusehold.

(1G) "Lifeline subscriber" means an individual who gqualifies
for state subsidization of an access line through participation in
a pregram for low-income individuals that 1s recognized by the PFCC.

(11) "Non-rate-of-return regulated" is defined at Utah Code
Subsection 54-8b-15(1).

{12 "Rate-of~-return regulated” is defined at Utah Code
Subsection 54-8b-15(1) .

{13} "Wholesale broadband internet access service" 1s defined

at Utah Code Subsection 54-8b-15(1).

R746-8-300. UUSF Funding.
The fcllowing secticns in the 300 series address UUSE Funding.

R746-8-301. Calculation and Application of UUSF Surcharge.

(1) The Utah Universal Public Telecommunications Service
Support Fund {(UUSF) shall be funded as fcllows:

{a} Unless Subsection R746-8-301(3) applies, providers shall
remit to the Commission $0.36 per month per access line that, as of
the last calendar day of each month, has a place of primary use in
Otah in accordance with the Mobile Telecommunications Sourcing Act,
4 U.5.C. Sec. 116 et seq.

(k) (1) "Place o¢f primary use" means the street address
representative of where the customer's use of the telecommunications
service primarily occurs.

(ii) A provider of mobile telecommunications service shall
consider the customer's place of primary use to be the customer's
residential street address or primary business street address.

(ii1} A provider of non-mobile telecommunications service shall
consider the custeomer's place of primary use to be:

(A) the customer's residential street address or primary
business street address; or

(B) the customer's registered location for 911 purposes,

{(c) A provider may ccllect the surcharge:

(1) as an explicit charge to each end-user; or

(11} through inclusion of the surcharge within the end-user's

rate plan.



Case 2:18-cv-00302-EJF Document 2-2 Filed 04/10/18 Page 4 of 11

{d) A provider that offers & multi-line service shall apply
the surcharge to each concurrent real-time vcice cemmunication call
session that an end-user can place to or receive from the public
switched telephone network.

(e) (1) A provider that offers prepald access lines or
connections that permit access to the public telephone network shall
remit to the Commission $0.36 per month per access line for such service
(new access lines or connecticns, or recharges for existing lines
or connectiong) purchased on or after January 1, 2018.

(ii) Subsection R746-8-301(1) {(e) (i} operates in lieu of
Subsection R746-8-301(1j (a) in that a provider who is required to
makea a remittance for an access line under Subsection
R746-8-301{1} (e} (i) 1s not required to make an additional remittance
for the same access line under Subsection R746-8-301(1) {a}.

(111) {A) Multiplie recharges of a single prepaid access lins
during z single month do not trigger multiple remittance regquirements.

(B) 50.36 per month is both the maximum and minimum amount cf
remittance necessary for any single access line.

{2) {(a) A provider shall remit to the Commission no less than
98.69 percent of its total monthly surcharge collections.

{b) A provider may retain a maximum of 1.31 percent of its total
monthly surcharcge collections to offset the costs of administering
this rule.

(3} (a) Subject To Subsection R746-8-301(3) (b), a provider may
omit the UUSFE surcharge with respect to an access line that is described
in Subsecticn R746-8-301(1), and:

(i) generates revenue that is subject to a universal service
fund surcharge in a state other than Utah for the relevant month for
which the provider omits the UUSE surcharge; or

(11} for the relevant month for which the provider omits the
UUSF  surcharge, was not used to access Utah intrastate
telecommunications services.

{b) A provider that omits any UUSE surcharge pursuant to
Subsection R746-5-301(32) (a) shall:

(1) maintain documentation for at least 36 months that the
omission ccomplied with Subsection R746-8-301(3) {a}; and

{11) consent to any audit of the documentation requested by
the:

(A) Commission; or

(B} Division of Public Utilities.

{c) A provider who omits any UUSE surcharge pursuant to
Subsection R746-8-3011(3) (a) shall report monthly to the Division of
Public Utilities, using a method approved by the Division, the number
of cmissions claimed pursuant to each Subsection R746-8-301(3) (a) {1)
and R746-5-301(3) (a) (11).

R746-8-302. UUSF Surcharge Remittances.

Providers shall remit surcharge assessments to the Commission
as follows:

(1} If, over a period of six months, the average monthly UUSF
surcharcge assessments total 31,000 or more, the provider shall remit
the funds:

{a) on a monthly basis; and

(by within 45 days of the last calendar day of each month.
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{2) If, over a period of six months, the average UUSF surcharge
assessments are less than $1, 000 per month, the provider shall accrue
the UUSF surcharge assessments and submit the accrued assessments
every six months.

R746-8-400. UUSF Distributions.
The following secticns 1n the 400 series address UUSF
Distributions.

R746-8-401. Rate-of-Return Regulated Providers.
{1) Arate-of-return regulated provider is eligikle for ongoing
UUSF support pursuant tc Utah Code Section 54-8p-15 if the provider:

{a}) 1is a carrier of last resort;
{b}) 1is in compliance with Commission crders and rules;
{C) unless a petition brought pursuant to Subsection

R746-8-401(2) is granted after adjudication, charges, at a minimum,
$18 per access line;

(d) offers Lifeline service on terms and conditions prescribed
by the Cormmission;
(e} operates as a facilities-based provider, not a reseller;

and

(f) in compliance with R746-8-401(3), demonstrates through an
adjudicative proceeding that its costs as established in Utah Code
Section 54-8b-15 exceed 1ts revenues as established in Utah Code
Section 54-8b-15.

(2} {a) A rate-of-return regulated provider may petition the
Commissicn To deviate from the affordable base rate set forth in
Subsection R746-8-401(1) {c) .

(b} A rate-of-return regulated provider that files a petition
to deviate from the affordable base rate shall:

{1} demonstrate that the affordable base rate is not reasonable
in the provider's designated support area; or

(ii) dimpute income up to the affordable base rate in calculating
the provider's UUSE disbursement.

(3} The calculation cof a rate-of-return regulated provider's

ongoing UUSF distribution shall conform to the focllowing standards:
(a) The provider's state rate-of-return shall be egual to the
welghted average cost of capital rate-of-return prescribed by the
FCC for rate-of-return regulated carriers, as of the date of the
provider's application for support, and as follows:
f{A}  beginning July 2016: 11.0%

=

(B} Dbeginning July 1, 2017: 10.75%;

(Cy beginning July 1, 2018: 10.5%;

(D}  beginning July 1, 2019, 10.25%;

(E} beginning July 1, 2020, 10.0%; and

(F}) beginning July 1, 2021, 9.753%.

(b} The provider's depreciation costs shall be calculated as

established in Utah Code Section 54-8b-15.

(4} Yearly following a change in the FCC rate-of-return, unless
the provider files with the Commission a petition for review of its
UUSE disbursement, the Division shall make a recommendaticn of whether
each provider's menthly distribution should be adiusted according
to:

{a) the current F©CC rate-cof-return as set forth in
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R746-8-401(3) (a); and
(1) the provider's financial information from its last Annual
Report filed with the Commission.

R746-8-402. Non-rate-of-return Regulated Providers.

(1) A non-rate-of-return regulated provider may be eligible
for ongoling UUSE support for the deployment and management of networks
capable of providing access lines, connecticns, or breoadband internet
access, upcn application tco the Commission, if the provider:

(a) 18 & carrier of last rescrt; and

{(b) is in compliance with Commission orders and rules.

(2) Upon receipt of an application brought under R746-8-402,
the Commission shall estaplish the appropriate criteria for the
entitlement to, and the disbursement of, UUSFEF funds to
non-rate-cf-return regulated providers.

R746~-8-403. Lifeline Support.

(1) In additicn to any disbursement calculated under R74¢-8-401
or R746-8-407, an ETC may receive an cngolng distribution through
ongoing participation in a Commission-approved Lifeline program upon
a specific finding of public interest by the Commission.

(23 (a) The support claimed under this Subsection R746-8-403
may not exceed $3.50 per Lifeline subscriber per month of subscripticn
to a service that:

(i) {AY meets FCC broadband Lifeline reguirements as set forth
in 47 C.F.R. 54.408; and '

(B} for wireless Lifeline, allows, at no charge beyond the basic
monthly fee, unlimited texting and at least 750 voice minutes per
rmonth; or

(11i) (A) meets FCC broadband Lifeiine requirements as set forth
in 47 C.F.R. 54.408; and

{B} does not include a voice component.

b} Lifeline distributicns will be based on eligible Lifeline
subscribers as of the first day of each month, with no prorated
discounts.

{3) An ETC that is approved to participate in the Ccommission
Lifeline program shall:

{a) provide potential Lifeline subscribers with application
materials and information;

{b) provide service to any customer who 1s verified as eligible
for participation threough:

(i) the FCC's national wverifier system; or

{ii) if the FCC's mnational verifier system is not yet
operational, the program administrator with which the Commission
contracts to administer the dinitial and continued eligibility
verification of state Lifeline participants;

{c} waive, for Lifeline subscribers, the follcwing charges:

{1) customer security deposits, if the customer voluntarily
elects to receive toll blocking; and

(11} within any 12-month pericd, the first nonrecurring service
charge for:

(A) changing local exchange usage service to Lifeline service;
and

(B} changing from flat rate service to message rate service;
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and

{dy (1) add the Lifeline discount to a customer's account within
five (5) business days of notification of the customer's eligibility
under FCC Lifeline requirements; and;

(ii) remove the Lifeline discount from a Lifeline subscribker's
account within five (5} business days of notification of the Lifeline
subscriber's ineligibility under FCC Lifeline reguirements; and

{e) submit to the Divisicn by May 1 of each year, a complete
Lifeline subscriber iist, as defined by the FCC.

{4) An ETC participating in the Commissicn Lifeline program
may not:

{a) disconnect Lifeline telephcone service for nonpayment of
toll service;

{b) require a Lifeline subscriber to purchase additional

services from the ETC; c¢r

(c) prohibit a Lifeline subscriber from purchasing additional
services from the ETC, unless the participant fails tc comply with
the ETC's terms and conditions for those additional services.

R746-8-404. One-time UUSF Distribution.

A non-rate-of-return regulated carrier of last resort may apply
for a one-time UUSF distribution pursuant to Utah Code Subsection
54-8b-15(23}) {d) .

R746-8-405. UUSF Support for Deaf, Hard of Hearing, or Severely
Speech Impaired Person.

{1y This rule governs a program to provide telecommunication
devices and services to qualifying deaf, hard of hearing, or severely
speech impaired persons

(2) Definitions.

(a) "Rpplicant" means a person applying for:

(i} a telecommunication device for the deaf, hard of hearing,
or severely spesch impaired;

ii) a signal device; crz

iii) another assistive communication device.

b "Audiolegist" means a perscn who:

(
(
(
(
(

)
y(A) has a master's or doctoral degree in audiology; or
)
1

B is licensed in audiology in Utah; and

ii} holds a Certificate of Clinic Competence 1in Audiclogy from
the American Speech/Language/Hearing Assoclation cor its equivalent.

{(c) "Deaf™ means hearing loss that requires tThe use of a TDD
to communicate effectively on the telephone.

(d) . "Hard of hearing"™ means hearing loss that reguires use
of a TDD to communicate effectively on the telephone.

(e} "Otolaryngologlist" means a licensed physician specializing
in ear, nose, and threoat medicine.

(f) "Recipient" means a person who is apprcved tc recelve a

TDD, signal device, personal communicatcer, or other assistive
communicaticon device.

{g; "Speech language pathologist" means a person who:

(1) has a master's or dcctoral degree in Speech Language
Pathology; and

(1di) holds a Certificate of Clinical Competence 1in

Speech/Language Pathclogy from the American Speech Language Hearing
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Associlation or 1ts equivalent.

ih) "Severely Speech Impaired” means a speech handicap cr
disorder that renders speech on an ordinary telephone unintelligikle.
(1) "Signal device" means a mechanical device that alerts a

deaf, deaf-blind, or hard of hearing person of an incoming telephone
call.

) "Telecommunications Device for the Deaf" or "TDD" means
ar electrical device for use with a telephone that utilizes:

{i) a key board;

{i1) an accustic coupler;

{111} & display screen;

(iv) a braille display; or

(v) a tablet device or unlocked cellular telephone that is
equipped with applications that allow a user to transmit and receive
messages.

(3} Eligibility.

fay At a minimum, applicants shall demonstrate that they:

(i) live within the State of Utah;

{ii) are

{AY  deaf;

(B} hard of hearing; or

{Cy severely speech impaired;

(1i1) are eligible for assistance under a low-income public

assistance program; and

fiv) are able to send and receive messages with a TDD cr other
appropriate assistive device.

{(b) Oualification under Subsection R746-8-405(3) (a) (ii) shall
be established by the certification of:

{i} & person who is licensed to practice medicine;

(ii) an audiologist;

iii} an otclaryngologist;

iv} a speech/language pathologist; or

) gualified personnel within a state agency.

} Distribution process.

) If approved by the Commission to receive an assistive
device, the applicant shall:

(i) unless Subsection R746-8-405(4) (b} applies, sign an
agreement and conditions of acceptance form supplied by the
Commission; and

{(ii) report, as instructed by the Commission, for training and
receipt. of the approved device.

(b If the recipient is aminor or is unable to sign the agreement
and conditions of acceptance form, the recipilent's legal guardian
may sign.

{5) Ownership and Liability.

{a) (1) An assistive device provided under this rule remains
the property cof the State of Utah.

{11} A recipient shall not remove an assistive device from the
state of Utah for a period of time longer than 20 days unless the
recipient obtains the written consent of the Commission.

(b} A recipient shall be solely responsible IZcr the costs of:

(13 repair of an assistive device, other than for normal wear
and tear;

(1i) replacement of an assistive device;
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1) paper required by an assistive device;
) telephone and internst service; and
light bulbs reguired by an assistive device.

{(c) If an assistive device reguires repair, the recipient shall
return 1t to the Commission and may not make private arrangements
for repair.

(6) Termination of Use. A recipient, or if applicable, the
recipient's guardian, shall return an assistive device to the
Commission if the recipient:

(11
(iv
{v)

fa) no longer intends Lo reside in Utah;
(k) becomes ineligible pursuant tc R746-8-405(3); or
{c) 1s notified by the Commission to return the device.

R746-8-405a. New Technology Equipment Distribution Program (NTEDP) .

{l}) Authority and Purpose.

{a) This rule section is promulgated pursuant to Utah Code
Subsection 54-8b-10(3) {b).

{b) The purposes of the NTEDP are:

(i) to explore the feasibility of using tablet devices and/or
unlocked cellular telephones tc address the telecommunicaticn needs
of the deaf, hard of hearing, and severely speech-impaired
communities;

{ii} to determine how best to manage a program in which tablet
devices and/or unlocked cellular telephcnes are provided; and
{i11) to determine the level of support services that would

be reguilred 1f tablet devices and/or unlocked cellular telephone
devices are provided.

{2) Duration. The NTEDP shall terminate no later than December
31, 2018.

{3) Participation.

{z) An individual who wishes to participate in the NTEDP shalil:

(i) submit a completed application form to the Relay Utah
office;

{ii) vprovide medical decumentation of:

{A) deafness;

{B) hardness of hearing; or

{C) severe speech impairment;

{11ii) demonstrate that the individual is receiving assistance
from & low-income public assistance program administered by a state
agency;

{iv) (A) 1if applying for a tablet, certify that the individual
has consistent access to a WiFi network; or

{(B) if applving for an unlocked cellular telephone, certify
that the individual has a service plan in place with a wireless
telecommunications provider; and

{v) certify that the individual is abkle and willing to comply
with Subsection (4).

{b) Priority may be given to applicants who have previocusly
participated in the Ccommission's Relay Utah program.

(c) An applicant who is not selected to participate may request
to be placed on a waiting list.

(d) Participation shall be limited as follows:

(i} From the inception of the program through June 20, 2017,
no more than 25 participants, as follows:
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(&) mno meore than 8 deaf individuals who are at least 13 years
old;

{(B) no more than 8 hard of hearing individuals who are at least
13 vears old;

(C) no more than 8 severely speech impaired individuals who
are at least 13 years old; and

(D) at least one deaf, hard cf hearing, or severely speech
impaired individual who is under 13 years of age.

(i1} From July 1, 2017 through the conclusion of the program,
up to 10 additional participants in each six-month period.

(43 Participant obligations.

{a} An individual who 1s chosen to participate in the NTEDP
shali:

{i} participate in an entrance interview with the Relay Utah
office;

{ii) complete online surveys as instructed by the Relay Utah
office;

{iii} promptly comply with all instructions frem the Relay Utah

office to download apps;

{(iv}) promptly respond to reguests from the Relay Utah office
for information and feedback;

{v} maintain the device in the storage case provided;

{vli) retain all original device packaging, instructions, and
informaticn;
(vii) contact the manufacturer's customer service department

for assistance with technical support;

{viii) ©promptly report to the Relay Utah office:

{An) software and hardware failures; and

(B} damage to the device;

{ix) take financial responsibility for loss cf, or damage to,
the device if caused by the individual's misuse or negligence; and

(x} immediately return the device to the Relay Utah cffice if
the individual:

(A} moves from the State of Utah;

(B) is disqualified by the Relay Utah cffice from further
participation in the NTEDP; or

(C} <chooses to terminate the individual's participation in the

NTEDP.

(b} An individual who is chosen toc participate in the NTEDP
may not:

(i) reformal. or attempt to reformat the device;

{ii) allow any other person to use the device, except as
necessary to assist the participant with telecommunications; or

(iii) dinstall software, apps, or other programs not authorized

by the Relay Utah office.

{c} A participant who fails to comply with this Subsection (4)
may be disqualified from further participation in the NTEDP.

{5y All devices distributed as part of the NTEDP shall remain
the property of the State of Utah Public Service Commission.

KEY: Utah universal service fund, surcharges and disbursements,
speech/hearing challenges, assistive devices and technology

Date of Enactment or Last Substantive Amendment: February 21, 2018
Authorizing, and Implemented or Interpreted Law: 54-3-1; 54-4-1;



Case 2:18-cv-00302-EJF Document 2-2 Filed 04/10/18 Page 11 of 11

54-8b-15; 54-8b-10
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- BEFORE THE PUBLIC SERVICE COMMISSION OF UTAH -

Utah Administrative Code R746-360 Universal DOCKET NO. 17-R360-01
Public Telecommunications Service Support
Fund NOTICE APPLICATION FOR REHEARING

WILL BE DENIED BY OPERATION OF
STATUTE AND ORDER DENYING
REQUEST FOR STAY

ISSUED: November 30,2017

On November 13, 2017, CTIA filed a consolidated Application for Rehearing
(“Application™) pursuant to Utah Code § 54-7-15 and Request for Stay (“Motion to Stay™).
Having reviewed the Application, the Public Service Commission (“PSC”) gives notice it does
not intend to grant the Application, which will, therefore, be denied by operation of statute 20
days after its filing. Utah Code Ann. § 54-7-15(2)(c). As the Application will be denied and
given the Legislature’s requirement the PSC adopt a method, by rule, to comply with the
pertinent provisions of Senate Bill 130 before January 1, 2018, the PSC finds no cause exists to
stay implementation of its rule. See Utah Code Ann. § 54-8b-15(9), (10). The Motion to Stay is
dented.

DATED at Salt Lake City, Utah, November 30, 2017.

/s/ Michael J. Hammer
Presiding Officer
Attest:

/s/ Gary L. Widerburg
PSC Secretary

DWH2O8178
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DOCKET NO. 17-R360-01
2.
CERTIFICATE OF SERVICE

I CERTIFY that on November 30, 2017, a true and correct copy of the foregoing was
served upon the following as indicated below:

By Electronic-Mail:

Bob Kraut (bob(datcnet.net)
Albion Telephone Company, Inc.

Jenny Prescott (jenny.prescotti@allwest.com)
All West Utah, Inc.

Janet McFarland (j.mcfarlandict/centracom.com)
Bear Lake Communications

Bryan Scott (bscotti@beehive.net)
Beehive Telecom, Inc.

Brock Johansen (bjohansen(alemervielecom.com)
Carbon-Emery Telecom Inc.

Blake Madsen (bmad(@cut.net)
Central Utah Telephone

Ted Hankins (ted.hankinsi centuryiel.com)
CenturyTel of Eagle, Inc.

Carl Erhart (carl.erhartiz fir.com)
Citizens Telecommunications Company of Utah

Diane {dianei@directcom.com)
Direct Communications Cedar Valley, LLC

J. Frandsen (jfrandseniciemerytelcom.com)
Emery Telephone

Douglas G. Pace (dpace(@ftitel.net)
Farmers Telephone Company, Inc.

Gunnison Telephene Company
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DOCKET NO. 17-R360-01
_3.

D. Woolsey (dwoolseyicemeryielcom.com)
Hanksville Telecom, Inc.

Dallas Cox (dallasci@mail.manti.com)
Manti Telephone Company

Barbara Saunders (west.consumer.relationsia)czn.com)
Navajo Communications Company, Inc.

Jim Farr (james. farmi@centurylink.com)
Qwest Communication, QC dba CenturyLink QC

Blake Madsen (bmadia'cut.net)
Skyline Telecom

Alan Torgersen (alantigisocen.com)
South Central Utah Telephone Association, Inc.

Bruce Todd (btoddicstratanetworks.com)
UBTA-UBET Communications, Inc.

John Woody {jowoodyi@union-tel.com)
James Woody (jwoodvic@union-tel.com)
Union Telephone Company

Brett N. Anderson (brettaicdblackburn-stoll.com)

Vicki Baldwin (vbaldwini@parsonsbehle.com)

Sharon Bertelsen (bertelsenstit/ballardspahr.com)

Larry Bowman (larry.bowmani@charter.com)

Brian W. Bumett (bburnettietkmelaw.com)

(cflregulatoryigchartercom.com)
Eddie L. Cox (ecoxidicut.net)

Carl Erhart (carl.erhartied fir.com)

William J. Evans (bevans(@parsonsbehle.com)
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James Farr (james.farracenturylink.com)

Amy Gross (aurossii/tmine.com)

Alan Haslem (ahaslem@mleainc.com)

Ray Hendershot (ray.hendershot(abechive.net)
William Huber (william.huberi@questar.com)

Bill Hunt (williamp.hunt(@:dish.com)

David R. Irvine (drnrvinei@aol.com)

Kristin L. Jacobson (Kristin.l.jacobson(@sprint.com}

Brock Johansen (bjohanseniiemerytelcom.com)

Dawn Kubota (kubotadi«:ballardspahr.com)

Jasen Lee (jleel@desnews.com)

Shirley Malouf (srmaloufi@stoel.com)

Jennifer H. Martin { jhmartin(@stoel.com)

Steve Mecham (sfmechami@gmail.com)

Roger Moffitt (roger.moffittiwatt.com)

Gregory Monson (gbmonson/@stoel.com)

Sharon Mullin (slmullini@att.com)

Thorvald Nelson (tnelson/@hollandhart.com)
Janice Ono (Janice.onoidatt.com)

Sheila Page (spage(@utah.gov)

Mike Peterson (mpetersoni@utahcooperatives.org)

Pam Pittenger (pam.pittengeriaXftr.com)
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Jenny Prescott {jenny.prescottiaiallwest.com)

Bruce Rigby (brucefiucme-usa.com)
Gary Sackett (gsackettirjoneswaldo.com)

Kira Slawson (kiramigblackbum-stoll.com)

Alan L. Smith (alanakaedidaol.com)
Ted D. Smith (tsmithlaw(@earthlink.net)

Kendra Thomas (kthomasiukirservices.com)

Bruce H. Todd (btoddi@stratanetworks.com)

Jake Wamer (jakew(@beehive.net)

Patricia Schmid (pschmidi@agutah, sov)
Justin Jetter (jjetter@agutah.gov)
Robert Moore (muoore@agutah.gov)
Steven Snarr {stevensnarrii'aputah. gov)
Assistant Utah Aftorneys General

Erika Tedder (etedder(«iutah.zov)
Division of Public Utilities

Bv Hand-Delivery:

QOffice of Consumer Services
160 East 300 South, 2" Floor
Salt Lake City, Utah 84111

Administrative Assistant



Case 2:18-cv-00302-EJF Document 2-4 Filed 04/10/18 Page 1 of 17

EXHIBIT C




Case 2:18-cv-00302-EJF Document 2-4 Filed 04/10/18 Page 2 of 17

BEFORE THE PUBLIC SERVICE COMMISSION OF UTAH

In the Matter of the Utah Administrative Docket No. 17-R360-01
Code R746-360 Universal Public
Telecommunications Service Support Fund CTIA’S APPLICATION FOR

REHEARING AND REQUEST FOR STAY
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BEFORE THE PUBLIC SERVICE COMMISSION OF UTAH

In the Maiter of the Utah Administrative Docket No. 17-R360-01
Code R746-360 Universal Public l
Telecommunications Service Support Fund CTIA’S APPLICATION FOR

REHEARING AND REQUEST FOR STAY

APPLICATION FOR REHEARING AND REQUEST FOR STAY

Pursuant to Utah Code § 54-7-15, CTTA submits this Application for Rehearing and
Request for Stay (“Application for Rehearing™) of the proposed rules that the Public Service
Commission of Utah (“Commission™) made effective in its October 11, 2017 Notice in this
docket.! The Notice indicates that the Proposed Rule published June 1, 2017 and the Change in
Proposed Rule published September 1, 2017 {collectively, “Effective Rule™) have been made
effective. For the reasons discussed herein, the Commission should grant rehearing of the
Effective Rule, reject the Effective Rule in favor of a revenue-based mechanism, and stay the
Effective Rule pending such action.

L INTRODUCTION AND SUMMARY

The Commission’s decision to announce the effectiveness of the Effcctive Rules places
CTIA and other stakeholders in this proceeding in an odd position because the Commission’s
work in this proceeding is ongoing. Indeed, subsequent to the October Notice announcing the

Effective Rules on October 11, 2017, the Commission released additional proposed changes to

" In the Matter of the Utah Admiristrative Code R746-360 Universal Public Telecommunicaiions Service
Support Fund, Docket No. 17-R360-01, Notice that Proposed Rules Have Been Made Effective (Oct. 11,
2017) (*October Notice™).
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the same regulations on October 25, 20172 Given the deadlines for rehearing and judicial
appeal,’ however, CTIA is obligated at this time to file this Application for Rehearing

challenging the Effective Rule in order to preserve its rights.

The Effective Rule is not competitively neutral and non-discriminatory as between
prepaid and postpaid providers;* does not comply with Senate Bill 130 (*S.B. 130”)” and its
requirement of compliance with the Mobile Telecommunications Sourcing Act (“MTSA™);% and
would impermissibly burden the federal Universal Service Fund (“USF”). Because these issues,
raised throughout the proceeding, continue to exist in the Effective Rule, CTIA urges the
Commission to stay the Effective Rule and retain its current revenue-based approach that is

expressly permitted under Utah Code § 54-8b-2(9)(c)(i).”

II. THE EFFECTIVE RULE IS NOT EQUITABLE, NON-DISCRIMINATORY, OR
COMPETITIVELY NEUTRAL AS REQUIRED BY LAW

A. The Effective Rule Discriminates Between Prepaid and Postpaid Providers

As discussed in more detail below, many sales of prepaid wireless products involve
retailers rather than carriers, and the Commission concedes that it does not have jurisdiction to

assess Utah Universal Public Telecommunications Service Support Fund (“UUSF”) surcharges

2 Notice of Proposed Rule Amendment, DAR 42265 (rel. Oct. 25, 2017).
3 See Utah Code § 54-7-15.
4 See Utah Code § 54-8b-15(9)a)-(b).

5 S.B. 130, Utah Reg. Session 2017 (Utah 2017) (“S.B. 1307), new § 54-8b-10(11) (eftective July 1.
2017) requires the Commission to assess universal service “only to the extent permitted by the MTSA.”

6 See 4 U.S.C. §§ 106-252 (2017).

7 Utah Code § 54-8b-2(9)(c)(i}-(iii). Specifically, Utah law provides that the Commission may fund the
UUSF through a surcharge that is based upon (i) a provider’s intrastate revenue, (ii} the number of access
lines or connections maintained by a provider in the state, or (iii) a combination of the two
methodologies.

[8)
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on these third parties.® Until the Commission is given the authority to require collection of
UUSF surcharges at the point-of-sale by third-party retailers, millions of dollars in revenues from
prepaid services will be omitted from assessments, imperiling UUSF funding and creating
discrimination and inequity among providers in violation of Utah Code § 54-8b-15.% Thus,
CTIA has previously urged the Commission, prior to its promulgation of the Effective Rule, to
“maintain its curent revenue-based approach ... at least until such time as the Commission has
the authority to assess af/ providers of intrastate telecommunications services on a per-line
basis.”!”

Prepaid mobile services are a significant and growing segment of the wireless
marketplace, comprising approximately one-third of all mobile consumers as of 2013."" Prepaid
mobile services are sold directly to consumers by either carriers or third-party retailers. Under a
prepaid wireless service plan, providers charge consumers up front for a certain amount of voice,
text, and data services, with any additional usage credits purchased separately. These prepaid
credits are sold by carriers, but a significant portion of credit sales come from third-party

retailers, often in the form of “top-up cards.” In these cases, the retailer will typically collect the

customer’s payment in the first instance and share some portion of that payment with the carrier.

8 Utah Administrative Code R746-3610) Universal Public Telecommunications Sevvice Support Fund,
Natice of Change to Proposed Rule and Response to Reply Comments, Docket No. 17-R360-01 at 3
(issued Aug. 14, 2017) (“Notice™),

https://pscdocs.utah.pov/Rules/ | TR36001/295952 1 7R3600 inoctprartre8-14-2017.pdf.

¥ Sze Utah Code § 54-8b-15(9)a)~(b); see, e.g., Rural Cellular Association v. FCC, 588 F.3d 1095, 1104
(D.C. Cir. 2009) {Competitive neutrality requires that “universal service support mechanisms and rules
neither unfairly advantage nor disadvantage one provider over another, and neither unfairly favor nor
disfavor one technology over another”).

Y CTIA Reply Comments (Oct. 14, 2017) at | (emphasis added).

! Marc Lifsher, “More cellphone users switch to prepaid plans,” LA Times (Feb. 19, 2013),
http://articles latimes.com/201 3/feb/19/business/a-f1-0220-prepaid-cellphone-boom-20130220; see
“Competition Intensifies in the U.8. Wireless Prepaid Market,” Zacks (Apr. 12, 2017),
https:/'www . zacks.com/stock/news/25623 Heompetition-intensities-in-the-us-wireless-prepaid-market.

4
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Prepaid plans have a number of benefits that make them an increasingly favorable option
for consumers; they allow consumers to limit their spending, control usage, and avoid the
burdens and financial costs of long-term contracts. Accordingly, low and fixed-income
consunters, students, service members, and travelers have traditionally favored prepaid plans in
lieu of post-paid plans that often price-in hefty handset costs or require a permanent address,
minimum credit score, or a credit card.'?> However, changes in handset marketing and
advancements in mobile payment and cellular technologies have made prepaid plans an
increasingly popular and consumer-friendly option for higher income consumers as well.'* Asa
result, prepaid consumers have grown into a highly desirable consumer base with average
revenue per user comparable to that of postpaid consumers,'* and the five largest prepaid
wireless carriers now have a combined 75.61 million subscribers in the United States.'?

The Commission concedes that it currently lacks the authority to require collection of
surcharges from non-carrier retailers, such as at the point of sale.'® Despite that
acknowledgement in this proceeding, however, and the unique ability of the Legislature to

remedy it, the Commission neglected to raise this important issue in its recent Report to the

12 See Litsher, supra note 10; Susan Johnston Taylor, “The Rise of No-Contract Cellphones,” US News

contract-cellphones.

13 Colin Gibbs, “T-Mobile and AT&T are killing the gap between prepaid and postpaid,” Fierce Wireless
(May 4, 2017), http/fwww. ilercewireless.com/wireless/t-mobile-and-at-t-are-killing-gap-between-
prepaid-and-postpaid/.

B 7d at 1; “Wireless Industry Continues to Evolve: Prepaid/No Contract a Favorite Consumer Choice,”
Prepaid Wireless, hitp://www. prepaidpress.com/features/wireless-industry-continues-to-evolve html.

** Dennis Bournique, *First Quarter 2016 Prepaid Mobile Subscriber Numbers By Operator,” Prepaid
Phone News (May 3, 2016}, http:/www_prepaidphonene ws.com/2016/05/first-quarter-201 6-prepaid-
mobile.htmil.

" Notice at 3.
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Legislature on the UUSF."” Without legislative changes te address this issue. the sizeable
revenue from prepaid wireless sales by third party retailers will be excluded from the obligation
to contribute to the UUSF,'® while revenue from prepaid wireless service sold directly by carriers
would remain subject to surcharge, though the products and services sold are the same. This
asymmetrical regulation would discriminate against connections purchased from carriers
directly, as compared to those purchased through third party retailers, running afoul of the
requirement for competitive neutrality found in Utah Code § 54-8b-15."°

Even if there were a way to assess all prepaid wireless sales, a per-connection approach
still would lead to inequitable and discriminatory results.?® For example, as CTIA noted in its
July 3, 2017 comments, many prepaid customers purchase top-up cards at irregular intervals—on
biweekly paydays or as needed—not necessarily on a monthly basis.?! Thus, even if point-of-
sale collection were permitted, implementation of the Effective Rule would result in customers
that purchase top-up cards more than once a month being assessed multiple surcharges per
month. Conversely, customers that purchase top-up cards less than monthly would be assessed
fewer surcharges, effectively creating a partial exemption from the surcharge for such customers.
In ¢ither case, the outcome would violate the statutery requirements for a non-discriminatory and

competitively neutral surcharge.

7 Public Service Commission, Report from Public Service Commission Under Utah Code Ann. § 54-8b-
15(16) (Oct. 30, 2017).

¥ The Legislature has provided such an approach for 911 fees. See Utah Code § 69-2-5.7.

' See Utah Code § 54-8b-15(9)(a)-(b); see, ¢.g., Rural Celluiar Association v. FCC, 588 F.3d 1095, 1104
(D.C. Cir. 2009).

" Collecting surcharges from retail sales of top-up cards also could lead to significant practical problems,
such as the elimination of national pricing for Utah consumers.

2 CTIA Comments (July 3, 2017y at 1.
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The Commission’s statement that it will “engage in one more stage of rulemaking” to
address prepaid-related concerns® does not allow it to adopt a rule that, on its face, violates the
requirement for competitive neutrality found in Utah Code § 54-8b-15,% and it is unclear
whether further proceedings will resolve the problem. The Commission should grant this
Application for Rehearing, reconstider the rule, and stay the rule pending these proceedings.

B. The Effective Rule Is Not Competitively Neutral Because It Omits
Contributions From Other Providers

In addition to the problems it creates with respect to prepaid wireless services, the
Effective Rule also would be illegal because it would fail to assess providers of intrastate Utah
telecommunications that do not also offer connections. For instance, interexchange carriers offer
intrastate telecommunications services, but not connections. Under a per-connection assessment,
they would be excluded from any contribution obligation. A similar result would obtain as to
over-the-top interconnected voice over Internet protocol (“VolP™) providers such as Vonage.*!

Exclusion of a group of telecommunications providers from the obligation to contribute
ta the UUSF would violate the requirement that the calculation of UUSF charges must be
“competitively neutral”® because both interexchange carriers and over-the-top VoIP providers
provide services that compete with services oftered by telecommunications carriers in Utah,
including CTIA’s member companies. Because the Effective Rule would fail to assess

telecommunications carriers that provide intrastate telecommunications services in Utah but do

2 October Notice at |
% See Utah Code § 54-8b-15(9)(a)-(b).

# CTIA notes that while VoIP has not been classified as either a telecommunications or an information
service, the FCC has determined that revenues from interconnected VoIP are subject to state USF
contribution obligations. To the extent interconnected VoIP providers’ contribution obligations mirror
those of lelecommunications providers, the statutory non-discrimination requirement must reasonably be
interpreted as applying to interconnected VolP providers.

% Utah Code § 54-8b-15(9)(b).
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not provide connections, it would violate state statute and therefore must be reconsidered by the
Commission.
C. The Effective Rule Does Not Make the UUSF More Competitively Neutral

Than the Current System, But in Any Event, That Is Not the Statutory
Standard

In the October Notice, the Commission incorrectly asserts that the Effective Rule changes
“have made the UUSF surcharge more competitively neutral than it has been in the past.”’*® The
Commission does not explain why it believes this to be true, but it is incorrect in any event. To
the extent that the Commission is lending credence to the ILECs’ suggestion that the revenue-
based system is somehow inequitable because wireless carriers’ revenues have shifted towards
data services in response to consumer demand,?’ CTIA wishes to reiterate that this theory is
inaccurate.” The ILECs’ revenues have dropped even more than wireless carriers’,” and it is
also equitable that wireless carriers’ contribution obligations to the UUSF should fall as they
collect less revenue for services that are subject to this Commission’s jurisdiction. Indeed, a
system that singles wireless carriers out to pay a disproportionately larger share towards UUSF
would clearly be ineguitable, in addition to being unlawfully discriminatory.

Regardless, even if it were true that the Effective Rule would lead to a “more
competitively neutral” assessment than under the current system, this would not be sufficient to
save the flawed Effective Rule. §.B. 130 requires that the Commission’s rule be “competitively
neutral”—there is no qualification on this requirement. Statutory fidelity is not a game of

horseshoes; the Commission must meet the statutory standard, or the action is invalid. As

** October Notice at |

7 See, e.g, URTA Comments (April 26, 2017) at 6-8; CenturyLink Comments (June 30, 2017) at 2-3.
% See CTIA Reply Comments (May 11, 2017) at 4-8.

¥ See AT&T Comments at 6 (April 26, 2017),
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explained above, because the Effective Rule is not competitively neutral, it does not meet the
requirements of S.B. 130 and is therefore unlawful.

1I. THE EFFECTIVE RULE IDENTIFIES UTAH ACCESS LINES FOR
SURCHARGE IN A WAY THAT IS INCONSISTENT WITH THE MTSA

As CTIA has already observed, the Effective Rule does not limit the jurisdictional scope
of the UUSF assessment in a manner consistent with the Mobile Telecommunications Sourcing
Act (“MTSA”) as S.B. 130 requires.>’ The Commission, pursuant to S.B. 130, can only assess
universal service obligations *“to the extent permitted by MTSA.”*! Under the MTSA, states are
only permitted to assess charges on mobile services if the “customer’s place of primary use” is in
the state, and the MTSA further defines “place of primary use” to mean “the street address
representative of where the customer’s use of the mobile telecommunications service primarily
oceurs, which must be (A) the residential street address or the primary business street address of
the customer; and (B) within the licensed service area of the home service provider.”*?

The Effective Rule’s definition for “primary place of use” diverges from the MTSA by
omitting MTSA’s requirement that the place of primary use be “within the licensed service area
of the home service provider.”*® Because the Effective Rule could lead to assessments that are
not “permitted by the MTSA” (for example, where a customer’s address is outside the licensed
service area of the home service provider), the Effective Rule is impermissibly inconsistent with

the enabling statute. However, if the Commission were to fully adopt the MTSA’s definitions,

the Commission could follow the federal design and ensure that its rules for universal service

3 As CTIA has pointed out previously, the Commission’s October 25, 2017 Notice of Proposed Rule
Amendment in this proceeding also does not resolve this problem.

M See 4 U.S.C. §§ 106-252 (2017).
324 U.S.C. § 117 (emphasis added).

3 October Notice at 1.
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were harmonized with other states, thereby preventing the UUSF from assessing overlapping
contribution obligations on the same intrastate revenue with other jurisdictions following the
MTSA .

III.  THE EFFECTIVE RULE ILLEGALLY BURDENS THE FEDERAL UNIVERSAL
SERVICE FUND

Al The Effective Rule Taxes Federal Lifeline Support

In contrast to the rules applicable to other state universal service funds, the Effective Rule
does not exempt Lifeline connections from UUSF surcharges, in contravention of Section 254(f)
of the federal Communications Act, as amended.* Many Lifeline providers offer services at no
charge to the consumer, funded entirely by the Lifeline subsidy from the federal universal
service fund. Because the customer is not charged, carriers often have no established billing
relationships with such customers. Thus, if the Commission obligates carriers to remit
surcharges on such lines, there will be no source other than the federal subsidy revenues, and so
the Commission would be directly surcharging the federal support mechanism, illegally
burdening the federal Lifeline program.*® Further, such an approach would also be inconsistent
with the Effective Rule itself because the carriers would be collecting surcharges from subsidy

revenues—not “from their end-user customers™ as the Rule itself requires. These collections

** For this reason, the FCC has recommended that states model their universal service contribution
obligations on the MTSA in the context of interconnected VoIP services. See Declaratory Ruling, n the
Matter of Universal Service Contribution Methodaology, Petition of Nebraska Public Service Commission
and Kansas Corporation Commission for Declaratory Ruling or, in the Alternative, Adoption of Rule
Declaring that State Universal Service Funds May Assess Nomadic VolP Intrastate Revenues, 25 FCC
Red. 25651, 9 21 (2010} (“KS/NE Declaratory Ruling”) (*[A]n allocation of revenues among the states
modeled on the Mobile Telecommunications Sourcing Act, but adapted to provide interconnected VolP
service providers a means of determining a customer’s primary place of use of service, could be a method
of ensuring against double assessments in the context of interconnected VolP.”).

** In addition, in its October 24, 2017 Notice of Rule Filing in this docket, the Commission affirmatively
“declined to accept the suggestion to exempt access lines that receive a Lifeline subsidy from the UUSF
surcharge.”

% See 47 U.S.C. § 254(D.
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would, in turn, violate §.B. 130, as they would discriminatorily require certain carriers to remit
surcharges from subsidy revenues while other carriers could collect such surcharges directly
“from their end-user customers.” Conversely, if the Commission intended to level the playing
field by requiring all carriers to somehow collect UUSF surcharges from Lifeline customers with
whom they have no established billing relationship, this would also violate federal law.
Surcharging such customers would be inconsistent with and burden the federal Liteline program
by making federally-funded Lifeline service less affordable for consumers.

For all these reasons, the Commission should grant this Application for Rehearing,
reconsider the Effective Rule, and stay its effectiveness in the interim.

B. Development of The Effective Rule Included No Consideration As To
Whether It Otherwise Burdens the Federal USF Program

Under Section 254({) of the federal Communications Act, as amended, state universal
service mechanisms such as the UUSF cannot be “inconsistent” with, “rely on,” or “burden” the
federal mechanism for calculating USF contributions.>” The FCC calculates USF contributions
from interstate telecommunications revenue, and the Effective Rule’s proposed “per line” or “per
connection” mechanism may inadvertently—and illegally—assess UUSF surcharges on the same
base of revenue that the FCC assesses for the federal fund.*® Because the federal fund is based
on interstate revenue and has mechanisms (safe harhor, traffic study, ete.) for determining the
Jjurisdictional allocation of revenue, states cannot ignore the federal mechanism and the amount

of revenue allocated to the intrastate jurisdiction. For instance, if $0.75 of revenue is allocated to

37 See 47 U.S.C. § 254(f); AT&T Corp. v. Public Utility Commission of Texas, 373 F.3d 641 (5th Cir.
2004) (finding “assessment on both interstate and intrastate calls creates an inequitable, discriminatory,
and anti-competitive regulatory scheme. ... PUC assessment of interstate and international calls is
discriminatory, conflicts with § 254(1), and thus is preempted by federal law.”).

# CTIA acknowledges that $S.B. 130 empowers the Commission “to adopt a surcharge mechanism based
on the number of lines and connections.” Jd.
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the intrastate jurisdiction, a state may not apply a surcharge of $1.00 because a portion of the
surcharge ($0.25) would be applied impermissibly to interstate revenue. The Commission’s
decision to implement a per-connections mechanism does not insulate it from ensuring that its
surcharge does not burden the federal program by imposing surcharges on interstate revenue.
Whether through a per-connection or revenue-based surcharge, the Commission must ensure that
its surcharge — in all instances — is not in excess of revenue allocated to the intrastate jurisdiction.
However, the Commission has made no effort to determine whether the per-connection charge in
the Effective Rule will burden the federal universal service program by assessing UUSF fees
upon the same revenue assessed by the federal government. The fact that the Effective Rule
applies a per-connection assessment does not immunize the rule from violating the proscriptions
of Section 254 of the federal Communications Act.

Although the $0.36 surcharge in the Effective Rule may not attach federal revenues in all
cases, there certainly may be low-revenue accounts, both wireline and wireless, where the charge
does indeed impinge on the federal revenue base.” The problem is that the Commission has not
done any analysis of whether the Effective Rule will or could burden the federal fund. The
Commission also has not established any safeguards to prevent such from occurring.

In part, this uncertainty flows solely and directly from the Commission’s decision to
reject familiar and well-established revenue-based mechanisms in favor of a novel per-
connection mechanism. Accordingly, the Commission should proceed cautiously, grant this

Application for Rehearing, and stay the Effective Rule until it has found a lawful path forward.

3 It is easier to see, however, that if the Commission imposed a UUSF surcharge of $9.00, and a wireless
service plan cost $10, the Commission clearly would burden the federal mechanism because it would be
assessing the same base of revenue as the federal program.

12
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IV. CONCLUSION

The Commission is rushing to implement the Effective Rule despite serious concerns
about its [egality. CTIA urges the Commission to abandon its efforts to fix what is not broken,
create uncertainty where there is certainty, and risk underfunding where there is surplus, by
retaining Utah’s current, successful UUSF contribution mechanism. For the forgoing reasons,
the Commission should grant this Application for Rehearing and Reguest for Stay, reconsider the

Effective Rule, and stay the Effective Rule in the interim.

Respectfislly submitted,

By: /S/
Benjamin J. Aron
Matthew DeTura
CTIA
1400 16" Street NW, Suite 600
Washington, DC 20036
(202) 736-3683
baron(ctia.org
mdeturafgictia.org

November 13, 2017
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- BEFORE THE PUBLIC SERVICE COMMISSION OF UTAH -

Utah Administrative Code R746-360 Universal | DOCKET NO. 17-R360-01
Public Telecommunications Service Support
Fund NOTICE THAT PROPOSED RULES HAVE
BEEN MADE EFFECTIVE AND ORDER OF
CLARIFICATION

ISSUED: December 22, 2017

The Public Service Commission of Utah (“PSC”) has made effective the Notice of
Proposed Rule, DAR File No. 42265, that was published in the November 15, 2017 {(Vol. 2017,
No. 22) Utah State Bulletin (“Proposed Rule™). CTIA filed comments on December 15, 2017,
generally opposing the Proposed Rule. Centurylink and the Utah Rural Telecom Association
filed joint comments (*Joint Comments™) on December 15, 2017, generally supporting the
Proposed Rule. We address those comments in this notice.

CTIA expresses concerns with our process, particularly our notice on October 11, 2017
that a currently pending publication of proposed rules was being made effective, while at the
same time we were still in the process of receiving comments on potential further amendments to
those rules (that we have now made effective as described in this Notice). We understand that
this rule process has been complicated. That process has been driven partly by the complexity of
the positions of various stakeholders, and partly by the requirements of the Utah Admimstrative
Rulemaking Act.!

In October, having made the decision following muitiple rounds of comments to
implement a per line/connection contribution method for the Utah Universal Public

Telecommunications Service Support Fund (“"UUSF™), but recognizing that our published rule

' Utah Code Title 63G, Chapter 3.
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needed further refinement prior to the contribution method changing on January 1, 2018, we
faced two choices. We could let the pending rule Tapse without making it effective, and publish a
new rule filing that could have been made effective prior to January 1, 2018. We chose a
different path, to allow the existing filing to become effective, which still afforded us the
opportunity to amend that rule further prior to January 1, 2018. We chose that option because it
accomplished two objectives: it gave the stakeholders in the telecommunications industry as
much advance notice as we were able to give that we had made a final decision to implement a
per line/connection contribution method for the UUSF, and it still afforded us the opportunity for
further refinements before the effective date of the contribution method change. Allowing the
pending rule to lapse and re-starting the rule making process would have, in our judgment,
created additional uncertainty about our intentions. We regret if that choice of process caused
confusion among stakeholders.

CTIA continues to state 1ts position that a per line/connection contribution method for the
UUSF 1s unlawful, particularly because we do not have authority to require point-of-sale
collection from third party resellers of prepaid wireless service. We agree with the Joint
Comments that the rule language we have now made effective allows providers of prepaid
wireless service to determine their own method of managing those contributions while clarifying
their obligation to do so. We have taken no position on whether legislative changes are necessary
or appropriate. We conclude that the current rule, with the amendments we have now made
effective, is competitively neutral because it requires a contribution of a uniform amount for each

line/connection without respect to the technology type. Exemptions are provided for a
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line/connection that pays into a different state’s fund, or that does not access Utah intrastate
telecommunications services.

CTIA further alleges ambiguities about the rule language requiring UUSF contributions
for prepaid wireless service. We are issuing an order of clarification to address those ambiguities,
and recognize that we can include that clarification in the next UUSF rule publication (primarily
addressing 1ssues other than the surcharge method) we intend to publish 1n January 2018. The
clarification is that the $0.36 per month per access line/connection is both the maximum and
minimum amount of contribution necessary for any single access line or connection. Multiple
recharges of prepaid wireless service during a single month do not trigger multiple contribution
requirements. R746-360-4(3)(e) applies to providers of prepaid wireless service in lieu of
Subsection (3)(a). The rule does not require double contribution from a provider of prepaid
wireless service.

The Joint Comments suggest that any exemptions claimed under R746-360-4(5)(1) and
(5)() be reported to the Division of Public Utilities to allow monitoring of the exemptions and
better focus for any needed audits. We find this suggestion to be intuitive, but conclude that the
requirement would not qualify as a clarification of existing rule language. Therefore, we intend
to address this suggestion in our next UUSF rule publication.

Finally, while CTIA in its December 15, 2017 comments did not address concerns about
burdening the federal Lifeline program, the Jommt Comments address previous concemns

expressed by CT1A on that issue. We agree with the Joint Comments and conclude that the

UUSF contribution method we have now implemented will not burden the federal Lifeline
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program. It will not require any modification to the amount of federal Lifeline support providers
receive. At most, it may require wireless providers receiving Lifeline support, including those
currently offering Lifeline service at no cost to the customer, to make a business decision about
how to price its plans. But as the Joint Comments accurately note, “[t]he federal USF support
will not increase to cover the UUSF charge.”?
ORDER OF CLARIFICATION
The $0.36 per month per access line/connection is both the maximum and minimum
amount of contributton necessary for any single access line or connection. Multiple recharges of
prepaid wireless service during a single month do not trigger multiple contribution requirements.
R746-360-4(3)(c) applies to providers of prepaid wireless service in licu of Subsection (3)(a).
The rule does not require double contribution from a provider of prepaid wireless service.

DATED at Salt Lake City, Utah, December 22, 2017.

/s/ Thad LeVar, Chair

/s/ David R. Clark, Commissioner

/s/ Jordan A. White, Commuissioner

Attest:

/s/ Gary L. Widerburg
PSC Secretary

DWH2986%4

2 Jomt Comments at 5.
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CERTIFICATE OF SERVICE
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served upon the following as indicated below:

By Electronic-Mail:

Bob Kraut (bobicatenet.net)
Albion Telephone Company, Inc.
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Carbor/Emery Telcom, Inc.
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Central Utah Telephone, Inc.

Ted Hankins (ted.hankinsi@centurytel.com)
CenturyTel of Eagle, Inc.

Citizens Telecommunications Company of Utah

Diane (dianei@directcom.com)
Direct Communications Cedar Valley, LLC
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Emery Telephone

Douglas G. Pace (dpace@futel.net)
Farmers Telephone Company, Inc.

Kent Sanders (kent(c@gtelco.net)
Gunnison Telephone Company
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D. Woolsey (dwoolseyiilemervtelcom.com)
Hanksville Telcom, Inc.

Dallas Cox {(dallasci@/mail.manti.com)
Manti Telephone Company

Barbara Saunders {west.consumer.relationsi@czn.com)
Navajo Communications Company, Inc.

Jim Farr (james.farr@centurylink.com)
Qwest Communications, QC dba CenturyLink QC

Blake Madsen {bmad/& cut.net)
Skyline Telecom

Alan Torgersen (alanti@socen.com)
South Central Utah Telephone Association, Inc.

Bruce Todd (btoddi@stratanetworks.com)
UBTA-UBET Communications, Inc.

John Woody (jowoodvi@union-tel.com)
James Woody (jwoodyiaunion-tel.com)
Union Telephone Company

Benjamin J. Aron (baron@ctia.org)
Matthew DeTura (mdeturaie/ctia.ore)
CTIA

Gary A. Dodge (zdodgei@hjdlaw.com)
Hatch, James & Dodge
Attorneys for AT&T Companies

Kira Slawson (kiram(@blackburn-stoll.com)
Blackbum & Stoll, L..C.
Attorneys for Utah Rural Telecom Association

Sharon Bertelsen {(bertelsensic@wballardspahr.com)
Ierold G. Oldroyd (oldrovdjiiballardspahr.com)
Ballard Spahr LLP

Attorneys for Comeast Phone of Utah, LLC
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Torry R. Somers (torry.r.somers/@centurylink.com)
Attorney for CenturyLink

Lance Brimhall (Ibrimhalli@jive.com)
Attomey for Jive Communications, Inc.

Brett N. Anderson (brettafiblackburn-stoll.com)
Vicki Baldwin {vbaldwin/@iparsonsbehle.com)
Larry Bowman (larty.bowmani@)charter.com)
Brian W. Bumett (bbumetti'kmclaw.com)
(cflregulatory(@chartercom.com)

Eddie L. Cox (ecox/@cut.net)

William J. Evans (bevans(c parsonsbehle.com)

Amy Gross (aprossii'tmine.com)

Alan Haslem (ahaslemuimleainc.com}

Ray Hendershot (rav.hendershoti@beehive.net)

William Huber (william.huberni@questar.com)

Bill Hunt (williamp.huntiidish.com)

David R. Irvine (drirvine(@aol.com)

Kristin [.. Jacobson (Kristin.l.jacobsontdsprint.com)

Brack Johansen (bjohanseni@wemerytelcom.com)
Dawn Kubota (kubotadi@ballardspahr.com)

Jasen Lee (jleei@desnews.com)
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Jennifer H. Martin { jhmartini@’stoel.com)

Steve Mecham (sfmechamiomail.com)

Roger Moffitt (roger.moffitt@att.com)

Gregory Monson (gbmonsen(astoel.com)

Sharon Mullin (slmullini@att.com)

Thorvald Nelson (tnelson(ahollandhart.com)

Janice Ono (Janice.ono|@att.com)

Sheila Page (spagei@utah.gov)

Mike Peterson {mpeterson{@utahcooperatives.org)

Bruce Rigby (brucei@ucmec-usa.com)

Gary Sackett (zsackettieljoneswaldo.com)
Alan L. Smith (alanakaed/@aol.com)

Ted D. Smith (tsmithlaw{iearthlink.net)
Kendra Thomas (kthomas(@kfrservices.com)

Bruce H. Todd {btoddi@siratanetworks.com)

Fake Warner (jakew(it.beehive.net)
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Patricia Schmid {pschmidi@agutah.gov)
Justin Jetter (jjetteri@agutah.gov)
Robert Moore (mmooreidagutah.gov)
Steven Snarr (stevensnarr@agutah. gov)
Assistant ttah Attorneys General

Erika Tedder (etedderi@utah.gov)
Division of Public Utilities

Bv Hand-Delivery:

Office of Consumer Services
160 East 300 South, 2" Floor
Salt Lake City, Utah 84111

Administrative Assistant
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William J. Evans (USB #5276) Philip J. Roselli (pro hac vice pending)
Adam E. Weinacker (USB #13396) WILKINSON BARKER KNAUER, LLP
PARSONS BEHLE & LATIMER 1755 Blake St., Suite 470

201 South Main Street, Suiie 1800 Denver, Colorado 80202

Salt Lake City, Utah 84111 Telephone: 303.626.2350

Telephone: 801.532.1234 Facsimile: 303.626.2351

Facsimile: 801.536.6111 PRoselli@wbklaw.com
WLEvans{@parsonsbehle.com

AWeinacker@parsonsbehle.com Benjamin J. Aron (pro hac vice pending)
ect@parsonsbehle.com CTIA-The Wireless Association™

1400 16th Street NW, Suite 600
Washington, DC 20036
Telephone: 202.736.3683
Facsimile: 202.785.0721
BAron(@ctia.org

Attorneys for Plaintiff CTIA-The Wireless Association®

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

CTIA-THE WIRELESS ASSOCIATION®, | CORPORATE DISCLOSURE

Plaintiff, STATEMENT

vs Case No. 2:18-¢cv-00302-EJF

Magistrate Judge Evelyn J. Furse
THAD LLEVAR, 1n his official capacity as a = & o

Chair and Commissioner of the Utah Public
Service Commission; DAVID R. CLARK,
in his official capacity as a Commissioner
of the Utah Public Service Commission;
and JORDAN A. WHITE, in his official
capacity as a Commissioner of the Utah
Public Service Commission,

Defendants.

4842-6614-1024v1
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Pursuant to Rule 7.1 of the Federal Rules of Civil Procedure, CTIA—The Wireless

Association® (“CTIA”), through counsel, states as follows:

CTIA is a non-profit corporation and trade association that represents the U.S.

wireless communications industry and companies throughout the mobile ecosystem. Its

members include wireless carriers, device manufacturers, and suppliers, as well as app

and content companies. CTIA does not have a parent company, and no publicly held

company owns ten percent or more of CTIA’s stock.

DATED: April 10, 2018

4842-6614-1024v]

PARSONS BEHLE & LATIMER

/s/ Adam E. Weinacker
William J. Evans
Adam E. Weinacker

Philip J. Roselli (pro hac vice pending)
WILKINSON BARKER KNAUER, LLP

Benjamin J. Aron (pro hac vice pending)
CTIA-The Wireless Association®

Attorneys for Plaintiff CTIA-The Wireless
Association®
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William J. Evans (USB #5276)
Adam E. Weinacker (USB #13396)
PARSONS BEHLE & LATIMER
201 South Main Street, Suite 1800
Salt Lake City, Utah 84111
Telephone: §01.532.1234
Facsimile: 801.536.6111
WEvans@parsonsbehle.com
AWemacker@parsonsbehle.com
ectf(@parsonsbehle.com

Philip J. Roselli (pro hac vice pending}
WILKINSON BARKER KNAUER, LLP
1755 Blake St., Suite 470

Denver, Colorado 80202

Telephone: 303.626.2350

Facsimile: 303.626.2351
PRoselli@wbklaw.com

Benjamin J. Aron (pro hac vice pending)
CTIA-The Wireless Association®

1400 16th Street NW, Suite 600
Washington, DC 20036

Telephone: 202.736.3683

Facsimile: 202.785.0721
BAron@ctia.org

Attorneys for Plaintiff CTIA-The Wireless Association®

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

CTIA-THE WIRELESS ASSOCIATION®,
Plaintiff,
VS,

THAD LEVAR, in his official capacity as a
Chair and Commussioner of the Utah Public
Service Commission; DAVID R, CLLARK,
in his official capacity as a Commissioner
of the Utah Public Service Commissien;
and JORDAN A. WHITE, in his official
capacity as a Commissioner of the Utah
Public Service Commission,

Defendants.

MOTION FOR PRO HAC VICE
ADMISSION OF PHILIP J. ROSELLI
AND CONSENT OF LOCAL
COUNSEL

Case No. 2:18-cv-00302-EJF

Magistrate Judge Evelyn J. Furse

4825-4902-5932v2
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Pursuant to D.U.Civ Rule 83-1.1(d), the undersigned moves for the admission of
Philip J. Roselli as pro hac vice counsel for Plaintiff CTIA-The Wireless Association® in
the above-captioned matter and consents to serve as local counsel. The application for pro
hac vice admission is attached as Exhibit A to this motion, an Electronic Case Filing
Registration Form as Exhibit B, and the admission fee, if required, has been paid to the

court with the submission of this motion.

DATED: April 10, 2018.

PARSONS BEHLE & LATIMER

/s/ Adam E. Weinacker
William J. Evans
Adam E. Weinacker

Philip J. Roselli (pro hac vice pending)
WILKINSON BARKER KNAUER, LLP

Benjamin J. Aron (pro hac vice pending)
CTIA-The Wireless Association®

Attorneys for Plaintiff CTIA-The Wireless
Association®

4825-4962-5952v2
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

APPLICATION FOR ADMISSION PRO HAC VICE

Name of Attorney: Philip J. Roselli Telephone:303-626-2321
Firm Name: Wilkinson Barker Knauver, LLP
Business Address: 1755 Blake Street, Suite 470

Denver, CO 80202

Current bar memberships and date of admission:
Jurisdiction Bar Number
Colorado ) 20963 . Admitted on 10/1/1991
Admitted on
Admitted on
Admitted on

Have you ever been the subject of disciplinary action by any bar to which you have been admitted?

X. No _Yes ( provide additional information)
Prior pro hac vice admissions in the District of Utah: _ X none
Case Name:

Case Number:
Admission Date:

(Attach list of other cases separately if more space is needed.)

I certify that I am a member in good standing of all bars to which I have been admitted. I further
agree to read and comply with the Utah Rules of Professional Conduct and the Utah Standards of
Professionalism and Civility. This certification that the foregoing is true and correct is made under penalty

of perjury.

%/% _;ﬁ% 64- 03- Doy

Signature Date

Non-resident United States attorneys and attorneys employed by agencies of the federal government are
exempt from the pro hac vice fee. All other attorncys must pay a fee of $250.00 concurrent with this
application. This application must be filed as an attachment to a motion for admission and consent filed by
local counsel. If you have not previously registered for CM/ECEF in the District of Utah, please attach a
completed Electronic Case Registration Form with this application to receive your login and password.

4810-4737-2385v1
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EXHIBIT B

4836-6013-3472v]
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UNITED STATES DISTRICT COURT
DISTRICT OF UTAH

ELECTRONIC CASE FILING REGISTRATION FORM

Attorneys who are active or current pro hac vice members of the District of Utah’s Bar may register for the
District of Utah E-Filing System by (i) completing the required training and (i1} signing and returning this form
io the Court. Please review carefully the registration conditions set forth below before signing.

PHILP ! .. ROSELU -

Name - First T Miadie Last

1755 BLAKE STREET..SUITE 470
Mailing Address

Utah State Bar # (if applicable)

Firm Name

DENYER, COLORADQ 80202 =
City, State, 7Zip

“Telephone Number

By signing this form, I understand and consent to the following:
-Pursuant to Fed. R. Civ. P. 5{b)(2)(E}, I will receive all jitems required to be served under Fed R.Civ.P. 5{a) and 77 (d)
and Fed. R. Crim P. 49 by either (i) notice of clectronic filing, or {ii) e-mail transmission;
-Such electronic service will constitute service and notice of entry as required by those riles;
-I walve my right to service by USPS mail;
-1 will abide by all Court rules, orders, and procedures governing the use of the electronic filing system;
-The combination of user 1D and password issued by this Court will serve as the equivalent of my signature when 1 e-file
documents with the Court;
-1 will carefully examine all documents prior to e-filing them to either (i) redact sensitive and private information pursuant
to DUCiv R, or (ii) move that the filing be sealed; and
-I will secure and protect my Court-issued password against unauthorized use or compromise.

Email Address(es):
Primary E-mail address PROSELLI@WBKLAW.COM

Up to two additional e-mail addresses 1)
2)

To receive a login, please complete one of these four options. Please check appropriate box.,

[ Ihave completed the CMECF Online Computer-Based Training modules on the court website at
http:/www utd uscourts. govionline-compuler-haged-training-cuiect

[J  Ihave completed the CMECF Training for Attorneys given by an in-house trainer in my firm.

M‘mvc an ECF account in the Utah Bankruptey Court or in another Federal District or Bankruptey Court.

[ Ihave attended CMECF Training given by the Court.

Date: 04 -of- 20\F

Signature; ?,/;5/3‘; &f;l, Wﬁﬂ

44810-4737-2385v]
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

CTIA-THE WIRELESS ASSOCIATION®, | ORDER FOR PRO HAC VICE

. ADMISSION OF PHILIP J. ROSELLI
Plaintiff,

Vs, Case No. 2:18-¢v-00302-EJF

THAD LEVAR, in his official capacity as a
Chair and Commissioner of the Utah Public
Service Commission; DAVID R. CLARK,
in his official capacity as a Commissioner
of the Utah Public Service Commission;
and JORDAN A. WHITE, in his official
capacity as a Commissioner of the Utah
Public Service Commission,

Defendants.

— —_ -k —

It appearing to the Court that Petitioner meets the pro hac vice admission
requirements of DUCiv R 83-1.1(d), the motion for the admission pro hac vice of Philip
I. Rosellt in the United States District Court, District of Utah in the subject case is

GRANTED.

Dated: this day of , 2018.

U.S. Dustrict Judge

4349-6764-2208v1
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William J. Evans (USB #5276)
Adam E. Weinacker (USB #13396)
PARSONS BEHLE & LATIMER
201 South Main Street, Suite 1800
Salt Lake City, Utah 84111
Telephone: 801.532.1234
Facsimule: 801.536.6111
WEvans(@parsonsbehle.com
AWeinacker{@parsonsbehle.com
ect{@parsonsbehle.com

Philip J. Roselli (pro hac vice pending)
WILKINSON BARKER KNAUER, LLP
1755 Blake St., Suite 470

Denver, Colorado 80202

Telephone: 303.626.2350

Facsimile: 303.626.2351
PRoselli@wbklaw.com

Benjamin J. Aron (pro hac vice pending)
CTIA-The Wireless Association®

1400 16th Street NW, Suite 600
Washington, DC 20036

Telephone: 202.736.3683

Facsimile: 202.785.0721
BAron{@ctia.org

Attorneys for Plaintiff CTIA-The Wireless Association®

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

CTIA-THE WIRELESS ASSOCIATION®,
Plaintift,
VS.

THAD LEVAR, in his official capacity as a
Chair and Commissioner of the Utah Public
Service Commission; DAVID R. CLARK,
in his otficial capacity as a Commissioner
of the Utah Public Service Commission;
and JORDAN A. WHITE, in his offictal
capacity as a Commussioner of the Utah
Public Service Commission,

Defendants.

MOTION FOR PRO HAC VICE
ADMISSION OF BENJAMIN J. ARON
AND CONSENT OF LOCAL
COUNSEL

Case No. 2:18-¢cv-00302-EJF

Magistrate Judge Evelyn J. Furse

4830-8394-2496v2
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Pursuant to D.U.Civ Rule 83-1.1(d), the undersigned moves for the admission of
Benjamin J. Aron as pro hac vice counsel for Plaintiff CTIA-The Wireless Association®
in the above-captioned matter and consents to serve as local counsel. The application for
pro hac vice admission is attached as Exhibit A to this motion, an Electronic Case Filing
Registration Form as Exhibit B, and the admission fee, if required, has been paid to the
court with the submission of this motion.

DATED: April 10, 2018.

PARSONS BEHLE & LATIMER

/s/ Adam E. Weinacker
William J. Evans
Adam E. Weinacker

Philip J. Roselli (pro hac vice pending)
WILKINSON BARKER KNAUER, LLP

Benjamin J. Aron (pro hac vice pending)
CTIA-The Wireless Association®

Attorneys for Plaintiff CTIA-The Wireless
Association®

4830-8364-24%6v2
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UNITED STATES DISTRICT COURT FOR THE DISTRICT OF UTAH

APPLICATION FOR ADMISSION PRO HAC VICE

Name of Attorney:  Benjamin J. Aron Telephone:202-736-3683
Firm Name: CTIA — The Wireless Association®
Business Address: 1400 16™ Street, NW

Suite 600

Washington, DC 20036

Current bar memberships and date of admission:

Jurisdiction Bar Number

Maryland 9706250015 Admitted on June 25, 1997

District of Columbia 461937 Admitted on June 30, 1999

U.S. Ct. App, D.C. Circuit 46704 Admitted on March 21, 2000

U.S. Supreme Court 238683 Admitted on June 18, 2001

Have you ever been the subject of disciplinary action by any bar to which you have been admitted?
X No Yes ( provide additional information)

Prior pro hac vice admissions in the District of Utah: _ X none

Case Name:

Case Number:
Admission Date:

(Attach list of other cases separately if more space is needed.)

I certify that 1 am a member in good standing of al! bars to which I have been admitted. I further agree to
read and comply with the Utah Rules of Professional Conduet and the Utah Standards of Professionalism and
Civility. This certification that the foregoing is true and correct is made under penalty of perjury.

Va or. 1.2018

[jaIH

Non resident United States attorneys and atiorneys employed by agencies of the federal government are exempt
from the pro hac vice fee. All other attorneys must pay a fee of $250.00 concurrent with this application. This
apphication must be filed as an attachment to a motion for admission and consent filed by local counsel.

4836-6013-3472v1
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If you have not previously registered for CM/ECF in the District of Utah, please attach a completed
Electronic Case Registration Form with this application to receive your login and password.

4836-6013-3472v1
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EXHIBIT B

4836-6013-3472v1
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UNITED STATES BISTRICT COURT
DISTRICT OF UTAH

ELECTRONIC CASE FILING REGISTRATION FORM

Attorneys who are active or current pro hac vice members of the District of Utah’s Bar may register for the
District of Utah E-Filing System by (i) completing the required training and (ii) signing and returning this form
to the Court. Please review carefully the registration conditions set forth below before signing.

-NB’*‘? My . Alan _CTI4 "F'T%e Wireless Associarign®
ame - Firyt iddle Last irm Name
100 162 54 M, Ste. Goo Waington D¢ 20036
Maili gAddn‘lss “ity, State, Zip
A0A~736-3593
Utah State Bar # (if applicable) Telephone Number

By signing this form, | understand and consent to the following:
-Pursuant to Fed. R. Civ. P. 5(b)(2)(E), T will receive all items required to be served under Fed.R.Civ.P. 5(a) and 77 (d)
and Fed. R, Crim P. 49 by either (i} notics of elecironic filing, or {ii) e-mail transmission;
-Such electronic service will constitute service and notice of entry as required by those rules;
-I'waive my right to service by USPS mail;
-1 will abide by all Court rules, orders, and procedures governing the use of the electronic filing system;
-The combination of user ID and password issued by this Court will serve as the equivalent of my signature when 1 e-file
documents with the Court;
-1 will carefully examine all. documents prior to e-filing them to either {i) redact sensitive and private information pursuant
to DUCiv R, or (ii) move that the-filing be sealed; and
- will secure and protect my Court-issued password against unauthorized use or compromise.

Email Address(es): i - e

Primary E-mail address b N Qm @ C J b /4 . Ofg
=

Up to two additional e-mail addresses 1) s

2)

To receive a login, please complete one of these four options. Please check appropriate box.

I have completed the CMECF Online Computer-Based Training modules on the court website at
http://www.utd .uscourts. pov/online-com puter-based-training-cmecf

[l 1have completed the CMECF Training for Attorneys given by an in-house trainer in my firm.

O 1have an ECF account in the Utah Bankruptcy Court or in another Federal District or Bankruptey Court.

7

CM/ECF Registration, 351 S.

[J 1 have attended CMECF Training given by the Court,

{
Date: {. I 1_.2. _@8_ _ Signature: ’
Please comlplete this form, and submit it by one of the following methiwds:
1. Mail the form to: United States District Court, Office of the Clerk, ATTM
West Temple, Salt Lake City, Utah 84101, or
2. Scan and emalil to ut_support@utd.uscourts.sov, or

4836-6013-3472v1
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3. Include this form as a pdf attachment with your Application for Pro Hac Vice.

After this Court processes this form, you will receive by email your user ID and password that will enable you to
access the system. The User Guide and administrative procedures for system use may be downloaded at:
hitp://www.uid.uscourts.gov/cmect-electronic-case-filing.  Please call the Clerk’s Office Help Desk at (801) 524-
6851 if you have questions concerning registration, training, or use of the electronic filing system.

Rev. 6/14/17

4836-6013-3472v1
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

CTIA-THE WIRELESS ASSOCIATION®,
Plaintiff,
VS.

THAD LEVAR, in his official capacity as a
Chair and Commissioner of the Utah Public
Service Commission; DAVID R. CLARK,
in his official capacity as a Commissioner
of the Utah Public Service Commission;
and JORDAN A. WHITE, in his official
capactty as a Commissioner of the Utah
Public Service Commission,

Defendants.

ORDER FOR PRO HAC VICE
ADMISSION OF BENJAMIN J. ARON

Case No. 2:18-¢cv-00302-EJF

Magistrate Judge Evelyn J. Furse

It appearing to the Court that Petitioner meets the pro hac vice admission

requirements of DUCiv R 83-1.1(d), the motion for the admission pro hac vice of

Benjamin J. Aron in the United States District Court, District of Utah in the subject case

1s GRANTED.

Dated: this day of

4819-7828-4640v1

|, 2018,

U.S. Dastrict Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

CTIA-THE WIRELESS ASSOCIATION®, | ORDER GRANTING PRO HAC VICE

.. | ADMISSION OF BENJAMIN J. ARON
Plaintiff,

Vs Case No. 2:18-cv-00302-EJF

THAD LEVAR, in his official capacity as a
Chair and Commissioner of the Utah Public
Service Commission; DAVID R. CLARK,
mn his official capacity as a Commissioner
of the Utah Public Service Commission;
and JORDAN A. WHITE, in his official
capacity as a Commissioner of the Utah
Public Service Commission,

Magistrate Judge Evelyn JI. Furse

Defendants.

It appearing to the Court that Petitioner meets the pro hac vice admission
requirements of DUCiv R 83-1.1(d), the motion for the admission pro hac vice of
Benjamin J. Aron in the United States District Court, District of Utah in the subject case
is GRANTED.

DATED this 11th day of April, 2018.

o% Az
MagistrateGudp&velyn J. Furse

U.S. District Court
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION

| —
CTIA-THE WIRELESS ASSOCIATION®, ORDER GRANTING PRO HAC VICE

- ADMISSION OF PHILIP J. ROSELLI
Plaintiff,

V.

Case No. 2:18-¢cv-00302-EJF

THAD LEVAR, in his official capacity as a
Chair and Commissioner of the Utah Public
Service Commission; DAVID R. CLARK,
n his official capacity as a Commissioner
of the Utah Public Service Commission; |
and JORDAN A. WHITE, in his official '
capacity as a Commissioner of the Utah
Public Service Commission,

Magistrate Judge Evelyn J. Furse

Defendants.

It appearing to thec Court that Petitioner meets the pro hac vice admission
requirements of DUCiv R 83-1.1(d), the motion for the admission pro hac vice of Philip
J. Roselli in the United States District Court, District of Utah in the subject case is
GRANTED.

DATED this 11th day of April, 2018.

Magistrateﬁlldlgvely.n }. Furse

U.S. District Court
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IN THE UNITED STATES DISTRICT COURT FOR THE
DISTRICT OF UTAH, CENTRAL DIVISION

CTIA-THE WIRELESS ASSOCIATION,

Plaintiff,
ORDER TO PROPOSE SCHEDULE

V- Case No. 2:18-cv-00302-EJF
THAD LEVAR, in his official capacity as a
Chair and Commissioner of the Utah
Publfic Service Commission, et al.,

Magistrate Judge Evelyn J. Furse

Defendants.

To secure the just, speedy, and inexpensive determination of every action and
proceeding and fulfill the purposes of Rules 16 and 26 of the Federal Rules of Civil

Procedure,

IT 1S HEREBY ORDERED:
1. Plaintiff must propose a schedule to defendants in the form of a draft

Attorney Planning Meeting Report within the earlier of fourteen (14) days after any

defendant has appeared or twenty-eight (28) days after any defendant has been served
with the complaint.

2. Within the earlier of twenty-eight (28) days after any defendant has
appeared or within forty-two (42) days after any defendant has been served with the
complaint (or such other time as the Court may order), the parties shall meet and

confer and do one of the following:
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a. File a jointly signed Attorney Planning Meeting Report and also

email a stipulated Proposed Scheduting Order in word
processing format to ipt@utd.uscourts.gov; or

b. If the parties cannot agree on a Proposed Scheduling Order,
plaintiff must file a jointly signed Attorney Planning Meeting
Report detailing the nature of the parties’ disputes and must also
file a stipulated Motion for Initial Scheduling Conference; or

o If the parties fail to agree on an Altorney Planning Meeting
Report or on a stipulated Motion for Initial Scheduling
Conference, plaintiff must file a Motion for Initial Scheduling
Conference, which must include a statement of plaintiff's position
as to the schedule. Any response to such a motion must be filed
within seven (7) days.

3. In the absence of filing a stipulated Proposed Scheduling Order, the
parties must be prepared to address the following questions, in addition to those
raised by the Attorney Planning Meeting Report:

a. What 2-3 core factual or legal issues are most likely to be
determinative of this dispute?

b. Who are the 1-3 most important withesses each side needs to
depose? Is there any reason these witnesses cannot be deposed
promptly?

C. What information would be most helpful in evaluating the likelihood

of settlement? Is there any reason it cannot be obtained promptly?
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In 5 minutes or less, describe the crucial facts, primary claims, and
primary defenses?

Are all claims for relief necessary or are they overlapping? Can any
claim for relief be efiminated to reduce discovery and expense?

Are all pleaded defenses truly applicable to this case? Can any be
eliminated?

What could be done at the outset to narrow and target the discovery
in the case?

What agreements have the parties reached regarding limitations on
discovery, including discovery of ESI?

Is there a need to schedule follow-up status conferences?

Each party shall make initial disclosures within forty-two (42) days

after the first answer is filed. This deadline is not dependent on the filing of an

Attorney Planning Meeting Report, the entry of a Scheduling Order, or the

completion of an Initial Scheduling Conference.

5.

The parties are urged to propose a schedule providing for:

a.

Fact discovery completion no more than six (6) months after the
filing of the first answer.

Expert reports from the party with the burden of proof on that issue
twenty-eight (28) days after the completion of fact discovery, and
responsive reports twenty-eight (28) days thereafter.

Expert discovery completion twenty-eight (28) days after filing of an

expert's report.
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d. Dispositive motion filing deadline no more than ten (10)
months after the filing of the first answer.
Signed this 11th day of April, 2018.

BY THE COURT:

m&bn J. Furse

United States Magistrate Judge
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US District Court Electronic Case Filing System
District of Utah (Central)
CIVIL DOCKET FOR CASE #: 2:18-¢v-00302-EJF

CTIA The Wireless Association v. Levar et al Date Filed: 04/10/2018

Assigned to: Magistrate Judge Evelyn J. Furse Jury Demand: Plaintiff

Cause: 28:2201 Declaratory Judgment Nature of Suit: 890 Other Statutory
Actions

Jurisdiction: Federal Question

Plaintiff

CTIA The Wireless Association represented by Benjamin J, Aron
CTIA THE WIRELESS
ASSOCISTION

1400 16TH ST NW STE 600
WASHINGTON, DC 20036
(202)736-3683

Email: baron@ctia.org

LEAD ATTORNEY

PRO HAC VICE

ATTORNEY TO BE NOTICED

Philip J. Roselli

WILKINSON BARKER KNAUER
LLP

1755 BLAKE ST STE 470
DENVER, CO 80202
(303)626-2321

Email: proselli@wbklaw.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

William J. Evans

PARSONS BEHLE & LATIMER
201 S MAIN ST STE 1800

PO BOX 45898

SALT LAKE CITY, UT 84145-0898
(801)532-1234

Email: ecf{@parsonsbehle.com
LEAD ATTORNEY

ATTORNEY TO BE NOTICED

Adam I&, Weinacker

PARSONS BEHLE & LATIMER
201 S MAIN ST STE 1800

hitps://ecf.utd.uscourts.gov/cgi-bin/DktRpt.pl 25386 75892006013-L 1 0-1 4/11/2018



CM/ECE - U.S. District Court:utd Page 2 of 4

V.
Defendant

Thad Levar

PO BOX 45898

SALT LAKE CITY, UT 84145-0898
(801)536-6911

Email: ecfi@parsonsbehle.com
ATTORNEY TO BE NOTICED

in his official capacity as a Chair and
Commissioner of the Utah Public

Service Commission

Defendant

David R, Clark

in his official capacity as a
Commissioner of the Utah Public

Service Commission

Defendant

Jordan A. White

in his official capacity as a
Commissioner of the Utah Public

Service Commission

Date Filed

Docket Text

04/10/2018

Case has been indexed and assigned to Magistrate Judge Evelyn J. Furse.
Plaintiff CTIA The Wireless Association is directed to E-File the Complaint and
cover sheet (found under Complaints and Other Initiating Documents) and pay
the filing fee of $ 400.00 by the end of the business day.

NOTE: The court will not have jurisdiction until the opening document is
electronically filed and the filing fee paid in the CM/ECF system.

Civil Summons may be issued electronically. Prepare the summons using the
courts PDF version and email it to utdecf clerk(@utd.uscourts.gov for issuance.
(nl) (Entered: 04/10/2018)

04/10/2018

Ir2

COMPLAINT for Declaratory Relief and Injunctive Relief against David R.
Clark, Thad Levar, Jordan A. White (Filing fee $ 400, receipt number 1088-
2978461) filed by CTIA The Wireless Association. (Attachments: # 1 Civil
Cover Sheet Civil Cover Sheet, # 2 Exhibit A-PSC Rule, # 3 Exhibit B-Notice
of Denial. # 4 Exhibit C-Rehearing Application, # 5 Exhibit D-Notice of
Effective Date and Clarification) Assigned to Magistrate Judge Evelyn J. Furse
(Weinacker, Adam) (Entered: 04/10/2018)

04/10/2018

Jtao

CORPORATE DISCLOSURE STATEMENT under FRCP 7.1 filed by Plaintiff
CTIA The Wireless Association identifying None as Corporate Parent.
(Wemacker, Adam) (Entered: 04/10/2018) |

https://ecf.utd.uscourts.gov/cgi-bin/DktRpt.pl?538675892006013-L 1 0-1 4/11/2018
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04/10/2018

04/10/2018

=S

MOTION for Admission Pro Hac Vice of Philip J. Roselli , Registration fee $
250, receipt number 1088-2978546, filed by Plaintiff CTIA The Wireless
Association. (Attachments: # 1 Exhibit A_Application of Pro Hac Vice
Admission, # 2 Exhibit B-Electronic Case Filing Registration Form, # 3 Text of
Proposed Order)(Weinacker, Adam) (Entered: 04/10/20138)

|

MOTION for Admission Pro Hac Vice of Benjamin J. Aron , Registration fee $
250, receipt number 1088-2978571, filed by Plaintiff CTIA The Wireless
Assoclation. (Attachments: # 1 Exhibit A_Application of Pro Hac Vice
Admission, # 2 Exhibit B-Electronic Case Filing Registration Form, # 3 Text of
Proposed Order)(Weinacker, Adam) (Entered: 04/10/2018)

04/11/2018

1

**RESTRICTED DOCUMENT**Summons Issued Electronically as to Thad
Levar.

Instructions to Counsel:

1. Click on the document number.

2. If you are prompted for an ECF login, enter your 'Attorney' login to CM/ECE.
3. Print the issued summons for service. (tIh) (Entered: 04/11/2018)

04/11/2018

I~

**RESTRICTED DOCUMENT**Summons Issued Electronically as to Jordan
A. White.

Instructions to Counsel:

1. Click on the document number.

2. If you are prompted for an ECF login, enter your 'Attorney’ login to CM/ECF.
3. Print the issued summons for service. (tlh) (Entered: 04/11/2018)

04/11/2018

|oo

**RESTRICTED DOCUMENT**Summons Issued Electronically as to David
R. Clark.

Instructions to Counsel:

1. Click on the document number.

2. If you are prompted for an ECF login, enter your 'Attorney' login to CM/ECF.
3. Print the issued summons for service. (tlh) (Entered: 04/11/2018)

04/11/2018

04/11/2018

[N

ORDER granting 5 Motion for Admission Pro Hac Vice of Benjamin J. Aron for
CTIA The Wireless Association.

Attorneys admitted Pro Hac Vice may download a copy of the District of Utahs
local rules from the courts web site at hitp.//www.utd uscourts.gov

Signed by Magistrate Judge Evelyn J. Furse on 4/11/2018. (las) (Entered:
04/11/2018)

ORDER granting 4 Motion for Admission Pro Hac Vice of Philip I. Roselli for
CTIA The Wireless Association.

Attorneys admitted Pro Hac Vice may download a copy of the District of Utahs
local rules from the courts web site at hitp://www.utd uscourts. gov

Signed by Magistrate Judge Evelyn J. Furse on 4/11/2108. (las) (Entered:
04/11/2018)

04/11/2018

ORDER TO PROPOSE SCHEDULE - Plaintiff must propose a schedule to
defendant in the form of a draft Attorney Planning Meeting Report within the
earlier of fourteen(14) days after any defendant has appeared or twenty-eight
(28) days after any defendant has been served with the complaint. See order for

https://ecf.utd.uscourts.gov/egi-bin/DkiRpt.pl?538675892006013-L_1 0-1 4/11/2018
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additional instructions. Signed by Magistrate Judge Evelyn J. Furse on
4/11/2018. (las) (Entered: 04/11/2018)

PACER Service Center

II Transaction Receipt |
[ 04/11/2018 11:46:56 ]
PA(;ER ‘Iawﬁrm2017:261 1294:0({Client Code: ([99999.999
Login:

| 18-cy- -
Description: IDocket Report (S;‘?:::lia- [E.JIF{S cv-00302 |
o abe 3 Cost: 0.30
Pages: ’ )

https://ecf.utd.uscourts.gov/cgi-bin/DktRpt.pl7538675892006013-L 1 0-t
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PARSONS

BEHLE &
201 South Main Street, Suite 1800 Adam E. Weinacker
Salt Lake City, Utah 84111 A Professional Attorney at Law
Maln 801.532.1234 Law Corporation Direct 807.536.6911
Fax 801.536.6111 AWeinacker@parsonsbehle.com

April 11,2018

Via HAND DELIVERY

Thad Levar

Utah Public Service Commission
160 East 300 South

Salt Lake City, UT 84111

Re:  CTIA-The Wireless Association® v. Levar et al., 2:18-c¢v-00302-EJF D.
Utah)

Dear Commissioner Levar,

This firm represents CTIA-The Wireless Association® in a lawsuit filed April 11, 2018,
naming you as a defendant in your official capacity as a Commissioner of the Utah Public
Service Commission. With this letter, you are receiving a Summons in a Civil Action issued by
the Clerk of Court, as well as the Verified Complaint for Declaratory Relief and Injunctive Relief
filed by CTIA.

As a courtesy, I have enclosed the following additional filings in this matter: Corporate
Disclosure Statement (ECF 3); filings related to the Motion for Pro Hac Vice Admission of
Philip J. Roselli and Consent of Local Counsel (ECF 4); filings related to the Motion for Pro Hac
Vice Admission of Benjamin J. Aron and Consent of Local Counsel (ECF 5); the Court’s orders
granting the pro hac vice admission of Messrs, Roselli and Aron (ECF 9 & 10); Order to Propose
Schedule (ECF 11); and a copy of the Court’s docket.

Sincerely,

PARSONS BEHLE & LATIMER

L e
7 i =l
L - :

j ; Vi
.ﬁ_ﬂam E. Weinacker
Attorney at Law

AEW:

Encls.
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