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OJ

PacifiCorp dba Utah Power & Light Company (“Company”) moves to strikeqoer tof
the “Order Clarification Testimony” of Roger J. Swenson for Pioneer Ridge,(1RiGneer
Ridge”) dated February 10, 2006, on the grounds that the testimony is irrelevant and
procedurally improper. Specifically, PacifiCorp moves to strike thartesty that begins on
page 1, line 9 through page 7, line'1®acifiCorp requests expedited consideration of this

motion as rebuttal testimony is due on February 17, 2006 and hearings are cuwheahlyesfor

! Although the Commission’s rules direct that testimony line numbers beadive throughout
the document, Mr. Swenson'’s testimony begins counting line numbers at “1” on gachAzaordingly,
to avoid any confusion regarding the testimony to which this Motion is refer@egj®orp makes clear
that it is moving to strike the testimony that begins with the question “Wwssemain that need
further clarification in this matter that you are filing testimony othiattime?” (on PacifiCorp’s printed
version, this begins on page 1, line 9) and ends with the answer to the questibar#\fea asking the
Commission to do here?” (which in PacifiCorp’s printed version is on page 7, line 13).
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February 23, 2006. Ordinary response times would not have this issue resolved until after

conclusion of this proceeding.

. INTRODUCTION

After a very detailed examination and analysis of the issues in this pnogetui
Commission issued its Report and Order on October 31, 2005 (“Order”) approving methods for
calculating avoided costs for Qualifying Facilities (“QFs"@aper than one megawatt and small
power production facilities greater than three megawatts. The Order aldediparties to
convene a workgroup to provide a case-by-case method to calculate avoided sianstosts
and losses within 21 days of the Order. Interested parties convened this tianswoskgroup
and submitted a non-consensus report on November 21, 2005.

On November 30, 2005, Petitions for Reconsideration and/or Requests for Rehearing or
Clarification were filed by Wasatch Wind LLC (“Wasatch Wind”), the Cdttem of Consumer
Services (“Committee”), the UAE Intervention Group (“UAE”) and PaciffCoPioneer Ridge
did not file any request or petition for reconsideration, rehearing or cidic

As it relates to this Motion, Wasatch Wind sought rehearing on the issue of wirld profi
adjustments in the wind proxy model, arguing that the Commission had not expligtyon a
method to account for differences between a QF wind resource and the market preaychWa
Wind argued that the Commission had deferred that issue to the transmission avadided cos
working group for resolution. Wasatch Wind argued that the use of GRID to make these
adjustments was not supported by the record and that only Pioneer Ridge’s wiseategr
explicit written evidence as to the appropriate method during the proceedinfiCétadiled a
response to Wasatch Wind (and other parties) on December 14, 2005, in which Pacifi€drp sta

inter alia that it did not agree that the Commission had deferred the wind profile adjustment
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issue to the workgroup. PacifiCorp stated that such adjustments should be considered in a
project-specific basis.

On December 19, 2005, the Commission issued is Order granting Reconsideration and
Clarification and its Notice of Scheduling Conference. The Notice of Schedwimgi€nce
stated that the Commission would inform parties of the issues to be reconsiddaedied and
set a schedule for further proceedings.

On January 4, 2006, pursuant to the Notice of Scheduling Conference, a Scheduling
Conference was held. The Commission Staff informed the parties that the Cammagsired
additional testimony and a hearing on two issues: (1) the appropriate metbabt@bating
avoided transmission capacity costs and losses and (2) the Company’s regsifeme
providing access to its GRID computer model. The Commission made clear thatahing
issues for which rehearing, reconsideration or clarification were sought woclarified or
reconsidered using the existing record and would be addressed in an order to benssued. |
response to a direct question on the wind profile adjustment issue from Wasatch Wind,
Commission Staff made clear that further rehearing on that issue wgsantgd and that the
Commission would address that issue in its further order based on the existidg recor

The Commission issued its Order on Reconsideration and Clarification on February
2006. In the Order on Reconsideration and Clarification, the Commission addressageall
for which parties had sought rehearing, reconsideration and/or clarifieatiothe two
exceptions regarding transmission and GRID access discussed above. Agagtai@s ita this
Motion, the Commission clarified its resolution of the wind profile adjustmem¢ isslding:

“We clarify that we did not defer this issue to the
transmission working group. Neither did we approve use of the

GRID model for wind profile adjustments. Pioneer Ridge’s
testimony on adjustments is a reasonable starting point for wind
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profile adjustments to produce indicative pricing for QFs up to the
IRP target of wind resource procurement.” Order on
Reconsideration and Clarification at 13-14.

Therefore, the issues in these further rehearing proceedings ard tioniteo: (1) the
method for determining transmission capital and avoided line loss payments @& arfidet
(2) access to the GRID model. The Commission adopted Mr. Swenson’s proposal from his
testimony as the starting point for any wind profile adjustment. Haviegdlr‘won” this issue
and without seeking rehearing or clarification of this ruling, Mr. Swensortistasy discusses
in great detail his “new” proposed method for calculating wind profile adjudgsne
Mr. Swenson’s testimony is irrelevant to the two narrow issues on rehearing pmdbeeding.
Moreover, it is procedurally improper. If Mr. Swenson wished to seek clarificatibearing or
reconsideration of the Commission’s decision to adopt his own method, he should have sought
such change through a petition for rehearing, not through the guise of “ordecatianf
testimony”. Permitting this testimony to stand in the record in this progepcejudices all
other parties because no parties received any Commission notice thatithisastd be
reheard.

Accordingly, PacifiCorp is compelled to take the unusual step of moving to strike
portions of Mr. Swenson’s testimony that are wholly irrelevant, prejudicial aweguarally
improper. By striking this testimony, the Commission will confine this rémgg@roceeding to
issues that need to be decided and send an important message to the parties, p#oticularl
Pioneer Ridge which thus far has appeared without the benefit of legal courigbk tha
Commission expects this proceeding to be conducted in an efficient and effeativerma
consistent with its governing statutes and rules, in a manner that will not prehalroghts of

other parties.
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.  ARGUMENT

Pursuant to Utah Code Ann. 8 63-46b-8(1)(b), the Commission may exclude from a
proceeding evidence that is irrelevant, immaterial, or unduly repetitfoRelevant evidence is
that “having any tendency to make the existence of any fact that is ofjcense to the
determination of the action more probably or less probably than it would be without evidlence.
The portions of testimony in Mr. Swenson’s testimony beginning on page 1, line 9
through page 7, line 13 all deal with Mr. Swenson’s new proposed modifications to his own wind
profile adjustment proposal adopted by the Commission. This issue is whollyarnete the
only two issues in this proceeding — (1) methodology for determining avoided traigsmis
capital costs and line losses and (2) access to GRID model. Mr. Swenson'srngstoas not
offer any evidence that is of “consequence to the determination” or probathaseftivo issues;
therefore, it should be struck from the record.
Mr. Swenson has failed to take advantage of several opportunities to address this issue.
He could have made a different proposal than was included in his own testimony; he could have
sought rehearing of the Order; or he could have replied to Wasatch Wind'’s fequekearing
on the issue. Further, the Commission’s Order on Reconsideration and Clarificaéisrirsta
Mr. Swenson’s original proposal is the “starting point” for negotiations. MrnSerewill have
the opportunity, if necessary, to bring this issue to the Commission in the type o€contra
specific proceeding contemplated under the Order. What Mr. Swenson is not prdgedural
permitted to do is offer irrelevant testimony unrelated to any issue beéo@othmission in a

fast-tracked rehearing proceeding and prejudice the rights of other jpgrtiesating a burden to

2 See also Utah Admin. Code R746-100-10(F)(1), providing that while the Commission is not
bound by the technical rules of evidence, the Commission may neverthelest ¢rdn-probative,
irrelevant, or unduly repetitious evidence.”

3 Utah R. Evid. 401.
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respond. Accordingly, in addition to being irrelevant, the testimony is also piejudiother
parties because it is procedurally improper and comes so late in the proceedinttpaunid w

notice that parties do not have time to adequately respond to it.

lll.  CONCLUSION

For the aforementioned reasons, the Commission should strike the section of
Mr. Swenson’s testimony that begins on page 1, line 9 through Page 7, line 13.

RESPECTFULLY SUBMITTED: February __, 2006

Edward A. Hunter
Jennifer H. Martin
Stoel Rives LLP

Attorneys for PacifiCorp dba Utah Power & Light
Company
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CERTIFICATE OF SERVICE

This is to certify that a true and correct copy of the foregBiAGIFICORP’S

MOTION TO STRIKE PORTIONS OF TESTIMONY OF ROGER J. SWENSON AND

REQUEST FOR EXPEDITED TREATMENT was sent by electronic mail to the following on

February 14, 2006:

Michael Ginsberg

Trisha Schmid

Assistant Attorney General
500 Heber M. Wells Building
160 East 300 South

Salt Lake City, UT 84111

Reed Warnick

Paul Proctor

Assistant Attorney General
500 Heber M. Wells Building
160 East 300 South

Salt Lake City, UT 84111

Roger Swenson

E-Quant Consulting, Inc.
1592 East 3350 South
Salt Lake City, UT 8 4106

Stephen F. Mecham

Callister Nebeker & McCullough
10 East South Temple, Suite 900
Salt Lake City, UT 84133

Gregory L. Probst

c/o Energy Strategies

39 Market Street, Suite 200
Salt Lake City, UT 84101

Eric C. Guidry

Western Resource Advocates
2260 Baseline Road, Suite 200
Boulder, CO 80302
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F. David Graeber
10440 N. Central Expressway, #1400
Dallas, TX 75231

Gary A. Dodge

Hatch James & Dodge
10 West Broadway #400
Salt Lake City, UT 84101

James W. Sharp
ExxonMobil

800 Bell Street

Houston, TX 77002-2180

James W. Holtkamp

Holland & Hart LLP

60 East South Temple, Suite 2000
Salt Lake City, UT 84111

Thor Nelson

Holland & Hart LLP

8390 East Crescent Parkway, Suite 400
Greenwood Village, CO 80111-2811

Richard Collins

c/o Wasatch Wind LLC
Tracy Livingston
Christine Watson Mikell
Wasatch Wind LLC
357 West 910 South
Heber City, UT 84032



Sarah Wright

Utah Clean Energy

917 29 Avenue

Salt Lake City, UT 84103

David L. Olive

Amarillo National’'s Plaza/Two
500 S. Taylor, Suite 400
Lobby Box 254

Amarillo, TX 79101-2447
Major Craig Paulson

Utility Litigation Team
AFLS/ULT

139 Barnes Drive, Suite 1
Tyndall AFB, FL 32403-5319

Scott Gutting

Neal Townsend

Energy Strategies LLC
215 South State, Suite 200
Salt Lake City, UT 84111
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James Howarth

OO-ALC/JAN

6026 Cedar Lanes, Bldg. 1278
Hill AFB, UT 84056

Lee Brown

US Magnesium LLC

238 North 2200 West
Salt Lake City, UT 84116




