-BEFORE THE PUBLIC SERVICE COMMISSION OF UTAH-

In the Matter of the Petition of ) DOCKET NO. 04-0658
Desert Power, L.P. for Approval )

of a Contract for the Sale of Capacity )

and Energy from its Proposed QF ) PROTECTIVE ORDER
Facilities )

ISSUED: March 23, 2004

By the Commission:

Desert Power, L.P.(“Desert Power”), on March 12)£Gubmitted a Motion and
Proposed Order to the Commission in the aboveledifiroceeding seeking a Protective Order.
Desert Power states in its Motion that the entrg Bfrotective Order will expedite the
production of documents and other information tdipa seeking to prepare for hearings in this
matter, and will afford necessary protection tauable confidential, trade secret, and business
information.

The Commission finds that sufficient grounds efastentry of a Protective
Order.

NOW, THEREFORE, IT IS HEREBY ORDERED, that:

1. (A) Confidential Information All documents, data, information, studies and

other materials furnished, or made available pursti@ any interrogatories, or requests for
information, subpoenas, depositions, or other madeiscovery that are claimed by the parties
to be of a trade secret or confidential natureldalfurnished pursuant to the terms of this
Order, and shall be treated by all persons accoadedss thereto pursuant to this Order as
constituting trade secret, confidential commerciak, otherwise protected information

(hereinafter referred to as "Confidential Inforroati), and shall neither be used nor disclosed

except for the purpose of this proceeding, andyaleaccordance with this Order. All material
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claimed to be Confidential Information shall be marked by the party or its affiliates by
stamping the same with the designation,"CONFIDENTIAL - - SUBJECT TO
PROTECTIVE ORDER” or “CONFIDENTIAL - - SUBJECT TO PROTECTIVE ORDER

IN DOCKET NO. 04-035-04.” All copies of documents so marked will be madeyehow
paper. Parties filing electronically should filetb a confidential and non-confidential version
clearly marked as such. For purposes hereof, moéeke pertaining to or as the result of a review
of Confidential Information shall be considered Gdential Information and subject to the
terms of this Order.

(B) Use of Confidential Information and Persons ifled to Review All

Confidential Information made available pursuanthis Order shall be given solely to counsel
for the parties (including counsels’ paralegalaneuistrative assistants and clerical staff to the
extent necessary for performance of work on thistenawhich shall include the Division of
Public Utilities (“Division”) and the Committee @onsumer Services (“Committee”), and shall
not be used nor disclosed except for the purposthisfproceeding; provided, however, that
access to any specific Confidential Information nieey authorized by counsel, solely for the
purpose of this proceeding, to those persons itetiday the parties as being their experts in this
matter (including such experts’ administrative stsgits and clerical staff, and persons employed
by the parties, to the extent necessary for pedone of work on this matter). However,
persons designated as experts shall not includ®pgremployed by the parties who could use
the information in their normal job functions toetttompetitive disadvantage of the party
providing the Confidential Information. Any membsrthe Public Service Commission and its

staff, under and pursuant to the applicable prowusiof Title 54, Utah Code Ann., the Rules of
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Civil Procedure and the Rules of the Commissiony rhave access to any Confidential
Information made available pursuant to this Ordet shall be bound by the terms of this Order,
except for the requirement of signing a nondisalesagreement. Further, nothing herein shall
prevent disclosure as required by law pursuantnterriogatories, administrative requests for
information or documents, subpoena, civil inveshigademand or similar process, provided,
however, that the party being required to disclGsafidential Information shall promptly give
prior notice by telephone and written notice offsuequirement of disclosure by facsimile and
overnight mail to the party that provided such Gaeftial Information, addressed to the
attorneys of record for such party, so that theyphat provided the Confidential Information
may seek an appropriate protective order. Thealistgy party will not oppose action by, and
will cooperate with the party that provided the @dential Information to obtain an appropriate
protective order or other reliable assurance tloatfidential treatment will be accorded the
Confidential Information.

(C) Nondisclosure Agreement Prior to giving access to Confidential

Information, as contemplated in paragraph 1(b) abtmvcounsel or any expert designated to
testify in this proceeding, counsel for the pamgldng review of the Confidential Information
shall deliver a copy of this Order to such persod, gorior to disclosure such person shall agree
in writing to comply with and be bound by this OrdeConfidential Information shall not be
disclosed to any person who has not signed a Ndodige Agreement in the form which is
attached hereto and incorporated herein as AppeAdix The Nondisclosure Agreement
(Appendix A) shall require the person to whom disale is to be made to read a copy of this

Protective Order and to certify in writing that tieshe has reviewed the same and has consented
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to be bound by its terms. The agreement shallagorthe signatory's full name, permanent
address and employer, and the name of the partywhobm the signatory is associated. Such
agreement shall be delivered to counsel for theigimg party prior to the expert gaining access
to the Confidential Information.

(D) Additional protective measuresA provider of documents and information

may claim that additional protective measures, hdythose required under this Protective
Order, are warranted for certain confidential matereferred to as highly sensitive documents
and information. In such case, the provider sigghtify such documents and information and
shall inform the requester of such documents afafnmation of their claimed highly sensitive
nature as soon as possible. The provider of thaestgd information shall also petition the
Commission for an order granting additional pratecimeasures which the petitioner believes
are warranted for the claimed highly sensitive doents and information that is to be produced
in response to an information request. The provalel set forth the particular basis for: the
claim, the need for the specific, additional prttec measures, and the reasonableness of the
requested, additional protection. A party who wouolitherwise receive the documents and
information under the terms of this Protective Qyaeay respond to the petition and oppose or
propose alternative protective measures to thageested by the provider of the claimed highly
sensitive documents and information. Disputes betwbe parties shall be resolved pursuant to
Commission Order pursuant to Paragraph 2 of thoteBtive Order.

2. (A) Challenge to Confidentiality or Proposed Atlshal Protective Measures

This Order establishes a procedure for the expedithandling of Confidential Information; it

shall not be construed as an agreement, or ruhng® confidentiality of any document.
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(B) In the event that the parties hereto are un@bégree that certain documents,
data, information, studies, or other matters ctuistiConfidential Information, are highly
sensitive documents and information referred tparagraph 1(d) above, or agree on the
appropriate treatment of highly sensitive documants$ information, the party objecting to the
classification as Confidential Information or therfy claiming highly sensitive documents and
information and the need for additional protectiveasures shall forthwith submit the said
matters to the Commission for its review pursuarthts Order. When the Commission rules on
the question of whether any documents, data, irdbon, studies, or other matters submitted to
them for review and determination are Confidertibrmation, are highly sensitive documents
and information, or the appropriate additional potion to be afforded for specific highly
sensitive documents and information, the Commisgilirenter an order resolving the issue.

(C) Any party at any time upon ten (10) days priotice may seek by
appropriate pleading, to have documents that haga designated as Confidential Information,
or which were accepted into the sealed recorddora@ance with this Order, removed from the
protective requirements of this Order, or from $ealed record and placed in the public record.
If the confidential, or proprietary nature of tim$ormation is challenged, resolution of the issue
shall be made by the Commission after proceedimgamera which shall be conducted under
circumstances such that only those persons duhogaéd hereunder to have access to such
confidential matter shall be present. The recdrslchin camera hearings shall be marked
"CONFIDENTIAL--SUBJECT TO PROTECTIVE ORDER IN CASEO. 04-035-04." It shall
be transcribed only upon agreement by the padre®yder of the Commission, and in that event

shall be separately bound, segregated, sealedyithrtteld from inspection by any person not
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bound by the terms of this Order, unless and uglglased from the restrictions of this Order,
either through agreement of the parties, or afbéica to the parties and hearing, pursuant to an
Order of the Commission. In the event the Commisshould rule in response to such a
pleading that any information should be removediftbe protective requirements of this Order,
or from the protection of the sealed record, sudte©of the Commission shall not be effective
for a period of ten (10) days after entry of thel€r

3. (A) Receipt into EvidenceProvision is hereby made for receipt of evideince

this proceeding under seal. At least ten (10) ¢aigs to the use of or substantive reference to
any Confidential Information as evidence, the partgnding to use such Confidential
Information shall make that intention known to greviding party. The requesting party and
the providing party shall make a good faith eftorteach an agreement so that the Information
can be used in a manner which will not revealrédé secret, confidential or proprietary nature.
If such efforts fail, the providing party shall segately identify, within five (5) business days,
which portions, if any, of the documents to be @ teor referenced on the record containing
Confidential Information shall be placed in theledaecord. Only one (1) copy of documents
designated by the providing party to be placedhéndealed record shall be made and only for
that purpose. Otherwise, parties shall make oahecal references to Confidential Information
in these proceedings.

(B) Seal While in the custody of the Commission, theseéemals shall be
marked "CONFIDENTIAL--SUBJECT TO PROTECTIVE ORDER CASE NO.04-035-04,"
and due to their nature they shall not be consitlaserecords in the possession of or retained by

the Commission within the meaning of the open mgstor public records statutes.
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(C) In Camera HearingAny Confidential Information that must be orally

disclosed to be placed in the sealed record inpttuseeding shall be offered in ancamera
hearing, attended only by persons authorized te bagess to the Confidential Information
under this Order. Similarly, cross-examinationooisubstantive reference to Confidential
Information, as well as that portion of the recooahtaining references thereto, shall be marked
and treated as provided herein.

(D) Appeal Sealed portions of the record in this proceednay be forwarded to
any court of competent jurisdiction on appeal inocdance with applicable rules and
regulations, but under seal as designated heithé information and use of the court.

(E) Return Unless otherwise ordered, Confidential Informatiincluding
transcripts of any depositions to which a clainca@ffidentiality is made, shall remain under
seal, shall continue to be subject to the proteatguirements of this Order, and shall be
returned to counsel for the providing party witBih days after final settlement, or conclusion of
this matter including administrative, or judiciaview thereof. Alternatively, a party receiving
Confidential Information pursuant to the termshogtOrder may certify, within 30 days after
final settlement, or conclusion of this matter udihg administrative, or judicial review thereof,
that the Confidential Information has been destioy€ounsel who are provided access to
Confidential Information pursuant to the termshogtOrder may retain their notes, work papers
or other documents which would be considered ttueragys’ work product created with respect
to their use and access to Confidential Informaimnothis docket. An expert witness, accorded
access to Confidential Information pursuant to @ider, shall provide to counsel for the party

on whose behalf the expert was retained or emp|dixecexpert’s notes, work papers or other
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documents pertaining or relating to any Confidéntitormation. Counsel shall retain these
expert’'s documents with counsel’s documents. rdieioto facilitate their ongoing regulatory
responsibility, this paragraph shall not applylte Commission, the Division or the Committee,
which may retain Confidential Information obtaineader this Order subject to the other terms
of this Order. The Division may release or disel@onfidential Information obtained in this
docket to other parties in subsequent Commissickete or proceedings, pursuant to the terms
of applicable protective orders issued in suchrasilbsequent Commission dockets or
proceedings. The providing party shall be notifireddvance by any state regulatory

agency which intends to use, release or disclogefiie retained Confidential Information in
any subsequent case.

4. Use in PleadingsWhere reference to Confidential Informationhe sealed

record is required in pleadings, cross-examinatibrisefs, arguments, or motions, it shall be by
citation of title, or exhibit number, or by soméet nonconfidential description. Any further

use of, or substantive references to Confidentif@iriation shall be placed in a separate section
of the pleading, or brief and submitted to the Cassion under seal. This sealed section shall
be served only on counsel of record (one copy eadin) have signed a Nondisclosure
Agreement. All the protections afforded in thisl@r apply to materials prepared and distributed
under this paragraph.

5. (A) Use in Decisions and Order$he Commission will attempt to refer to

Confidential Information in only a general, or carsgtonary form and will avoid reproduction in
any decision of Confidential Information to the gpest possible extent. If it is necessary for a

determination in this proceeding to discuss Comiiidd Information other than in a general, or
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conclusionary form, it shall be placed in a sepasaiction of this Order, or Decision, under seal.
This sealed section shall be served only on cowfgelcord (one copy each) who have signed a
Nondisclosure Agreement. Counsel for other padfesl receive the cover sheet to the sealed
portion and may review the sealed portion on fiiltnihe Commission once they have signed a
Nondisclosure Agreement.

6. Segregation of FilesThose parts of any writing, depositions reducegriting,

written examination, interrogatories and answeesdto, or other written references to
Confidential Information in the course of discovafyiled with the Commission, will be sealed
by the Commission, segregated in the files of then@ission, and withheld from inspection by
any person not bound by the terms of this Orddessnsuch Confidential Information is
released from the restrictions of this Order, @itheough agreement of the parties, or after
notice to the parties and hearing, pursuant t@tfter of the Commission and/or final order of a
court having jurisdiction.

7. Preservation of ConfidentialityAll persons who may be entitled to receive, or

who are afforded access to any Confidential Infaiomaby reason of this Order shall neither
use, nor disclose the Confidential Informationgarposes of business or competition, or any
other purpose other than the purposes of preparfircand conduct of this proceeding, and then
solely as contemplated herein, and shall take redide precautions to keep the Confidential
Information secure in accordance with the purpasesintent of this Order.

8. Reservation of RightsThe parties hereto affected by the terms ofRincgective

Order further retain the right to question, challenand object to the admissibility of any and all

data, information, studies and other matters fliedsunder the terms of this Protective Order in
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response to interrogatories, requests for informmatther modes of discovery, or cross-
examination on the grounds of relevancy or matéyiallhis Order shall in no way constitute
any waiver of the rights of any party to contest assertion by a party, or finding by the
Commission that any information is a trade secatfidential, or privileged, and to appeal any
assertion or finding.

9. The provisions of this Order are specificalliemded to apply to data, or
information supplied by or from any party to thirogeeding, and any non-party that supplies
documents pursuant to process issued by this Casronis

DATED at Salt Lake City, Utah, this 23lay of March, 2004.

/s/ Ric Campbell, Chairman

/s/ Constance B. White, Commissioner

/s/ Ted Boyer, Commissioner

Attest:

[s/ Julie Orchard
Commission Secretary

G#37481
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APPENDIX A TO PROTECTIVE ORDER
IN DOCKET NO. 04-035-04
| have reviewed the Protective Order entered byPthiaic Service Commission
of Utah in Docket N0.04-035-04 with respect to teeiew and use of confidential information

and agree to comply with the terms and conditmfrtbe Protective Order.

Signature

Name (Type or Print)

Residence Address

Employer or Firm

Business Address

Party Represented

Date Signed



