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Docket No. 07-035-93
Post Hearing Statement

Comes now, the UIEC, a group of industrial customers whose names appear on the
record, and pursuant to the invitation of the Utah Public Service Commission (“Commission”),
submit this Post-Hearing Statement as to the Test Year Hearing.
I.

THE PURPOSE OF DETERMINING A TEST YEAR.
1.

Introduction. Rocky Mountain Power (“RMP” or the “Company”) has filed an

application for a rate increase, projecting its operations through June 2009. Under the Utah
statutes, RMP could have filed a case using an historical test year with known and measurable
changes, a mid-year period (mixed), or a test period extending out twenty months. It has chosen
the most aggressive option. UAE and UIEC have advocated that the Commission select a test
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period nearer in time. The Committee of Consumer Services (“Committee”) and the Division of
Public Utilities (“DPU”) declare they can make adjustments to the test year period proposed by
RMP and will propose adequate remedies, albeit they have not disclosed what those remedies
might be. The Committee advocates that the Commission promptly select whatever period it is
going to use to determine just and reasonable rates.
UIEC and UAE argue that the test year to be selected should be a mid-period test year
because of the uncertainty relating to the forecasts of load growth and other costs, the significant
cost caused by errors in the forecasting, and the absence of adequate remedies for such errors.
2.

Significance of a Test Year Determination. The determination of a test year,

other than the test year filed by RMP, can and will reduce the issues in this case by reducing the
amount of data that must be examined. That will, in and of itself, shorten the process for
preparing and presenting the case.
In addition, the Test Year Hearing illustrates that there will be considerable disagreement
about the magnitude of the Company’s load in the out-lying months if the proposed test year is
chosen, which will further complicate the proceeding.
Alternatively, the Commission could decide to use an historic year with known and
measurable changes if it is sufficiently uncertain about forecasts for any period.
3.

Uncertain Future.

Based on the record in this proceeding, we believe the

Commission is compelled to select a test year extending no further than June 2008.

The

testimony in this case is fairly clear. The economy of Utah, and indeed the entire country, began
to change in mid-2007. That change appears to be downward in terms of new home construction
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and new connections, and other indicators (Lemmon Testimony, p. 4). The consequence of the
downturn leaves the future uncertain and projections unreliable. 1
The Company relies on a forecast that has a data collection period ending in April of
2007. That forecast is based on the assumption that the rate of growth will not change in the
future (Rife Testimony, p. 8); a statement that may have been true in April, but is not true today.
The Company forecasts a rate of growth of 6% in retail sales through the end of its proposed test
year – an average of 3% per year. (Rife Testimony, pp. 7-8) The DPU witness Zenger reported
in her pre-filed direct testimony that the population in Utah will grow 1.7% for 2007-2008 based
on estimates from the Governor’s Office. However, during the hearing, she reported more recent
information whereby the Governor had updated his views of growth. Neither Zenger’s original
forecast nor her updated forecast in the hearing are as high as the levels forecasted by RMP. It
appears that neither witness Zenger nor witness Rife looked at the most recently available data,
which shows significant declines in housing starts and new connections, as well as increased
unemployment. While they concede there are indicators that the economy is slowing, and they
concede there are rumors of a recession, neither took these facts into consideration in their
analyses and forecasts. Thus, their forecasts missed what impacts might arise from the current
credit crisis, the sub-prime turmoil, and other current events. In short, the Company’s forecast
and the DPU’s forecast has little chance of presenting reliable information on which the
Commission can design rates for the future.
The Company and the DPU contend there will be plant additions during the test period,
which may go uncompensated unless the prospective period proposed by the Company is used.
1

The attached article from The Salt Lake Tribune, February 13, 2008, of which the Commission can take
Administrative Notice, illustrates this point. (See Attachment A.)
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The plant addition cited by witness Zenger in her testimony is most telling of the changing
circumstances. She argues the IGCC plant in Wyoming is an illustration of the kind of plant and
the kind of costs the Company will incur during the test period, requiring the use and
consideration of the proposed future test period. (Zenger Testimony, p. 10.) What she did not
note and did not correct in subsequent testimony is that the IGCC plant has now been put on
indefinite hold, as have Mid-American’s nuclear undertakings, and the IPP expansion has been
cancelled.
To counter this situation, the Company proposes a novel way of bringing the plant into
the rate base, contending that by averaging the plant into rates the customer is somehow
protected. That is nonsense. Under such a scenario, the customer begins to pay for the plant
before the plant is used and useful. Averaging is just a clever attempt to try to avoid the rule
requiring that a plant be used and useful before it be included into the rate base, and exposes the
customers to the harms identified by witness Higgins, which arise when a plant is delayed.
(Higgins Testimony, pp. 11-12).
II.

THE COMMISSION’S DUTY.
Much has been said and many arguments have been made about the obligation of the

Commission to determine a test year that best fits the circumstances that will exist during the rate
effective period, but limited discussion has been had about the other duties of the Commission,
which duties have not been modified by the Utah Legislature in enactment of the test year
statute.
The Commission must still ensure that rates are based on assets that are used and useful
and make a determination that rates are just and reasonable based upon “evidence.” Given the
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changes in the circumstances that began to occur in mid-2007 with respect to load and load
growth and the uncertainty with respect to the plant additions prospectively proposed by the
Company, the use of a test period ending June 2009 may well lead the Commission into error in
this proceeding. The Commission’s duty cannot be satisfied using the information forecasted by
the Company as supplemented by the DPU. The forecasts are now wrong, and were, when
made, based on speculation that they would not change from a period of expansion.
III.

REMEDIES.
The Company is protected when it brings on a new plant because it capitalizes the cost of

that plant, including the carrying costs, and begins to amortize or depreciate the carrying costs
after the plant becomes used and useful. If the Company is allowed to average costs into rate
base before the plant has become operational, the customers suffer. They pay for plants that are
not in service and the Company collects AFDA. The harm to the customers is significant.
With respect to fuel costs, the Company has testified that all their fuel costs are hedged
even through the test period of 2009. (Lasich Testimony, p. 13). Thus, the fuel costs will be
what the fuel costs are regardless of what test period is chosen. There are no base-load plants
now proposed during the proposed future test period because the IGCC plant, nuclear plants, and
IPP plant additions have been canceled or delayed. Wind does not add capacity, it is simply a
substitute for energy. 2
As the Test Year Hearing concluded, the debate began regarding the relative resilience to
the looming recession of the State of Utah compared to the State of Oregon. That question

2

We query whether bringing on wind with the fuel costs already hedged is of any benefit to the ratepayers. It would
only be beneficial if the hedged fuel positions can be disposed of profitably. More will no doubt be said on that
issue in the general rate case.
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looms, as witness Higgins pointed out, because the allocation factors as between the two states
allocate to the State of Utah significant dollars on the assumption that the State of Utah will grow
faster than the State of Oregon. That assumption proved not to be true in the last general rate
case, as illustrated by his testimony and exhibits. We have no indication and have no way of
knowing from the testimony filed in this case to date if, during the period 2007 to 2008 and 2008
to 2009, Oregon and the other states in PacifiCorp’s territory will grow at the same rate or at a
lesser rate than the State of Utah. To the extent that Utah declines at a faster rate than those
states, or those states grow at a faster rate than does Utah, the costs that will be allocated to Utah
as a result of the proposed test year are costs that should not be so allocated. There is no way
that exists in Utah law, to our knowledge, for the ratepayers to recover from this misallocation of
costs as between states.

As the Commission has determined in the past, the doctrine of

retroactive ratemaking would preclude a “trueup” from mistakes that occur as a result of
reaching out and using forecasted information that proves to be erroneous.
The same would be true with respect to unit costs that are determined wholly within the
state. If fuel costs are overstated by the use of fuel-cost estimates for the out-lying years that are
higher than actuals because of the forecast of increasing use of higher-cost fuels, there is no way
for ratepayers to recover that money. Ratepayers might be protected from paying for plants
before they become used and useful with some kind of phase-in of rate adjustments relating to
significant plant additions, but that alone does not protect ratepayers from the other harms that
are probable if a forecasted rate period is used. Furthermore, the partial remedies would create
administrative and regulatory burdens and provide incomplete relief.
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IV.

CONCLUSION.
Based on the foregoing, the UIEC urge the Commission to decide that the appropriate test

year in this proceeding is a period ending no later than June of 2008. The Commission must
decide that the data beyond that period is sufficiently uncertain, given the current circumstances
(the possibility of looming recession), to make the information unreliable and of unclear quality.
Further, the UIEC point-out that there is no available remedy for the errors that might occur from
the use of erroneous information. There is no way of knowing what the assumptions are,
especially the inter-jurisdictional allocation. We do not even know what we do not know.
There may be circumstances where a future test year may be appropriate. But where
significant economic changes have occurred and a potential recession looms on the horizon,
these are not those circumstances.
Respectfully submitted this __13th___ day of February, 2008.

/s/ F. Robert Reeder
F. ROBERT REEDER
WILLIAM J. EVANS
VICKI M. BALDWIN
PARSONS BEHLE & LATIMER
Attorneys for UIEC, an Intervention Group
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CERTIFICATE OF SERVICE
I hereby certify that on this 13th day of February, 2008, I caused to be e-mailed and/or
mailed, first class, postage prepaid, a true and correct copy of the foregoing POST HEARING
STATEMENT to:
Michael Ginsberg
Patricia Schmidt
ASSISTANT ATTORNEYS GENERAL
500 Heber Wells Building
160 East 300 South
Salt Lake City, UT 84111
mginsberg@utah.gov
pschmid@utah.gov

Dean Brockbank
Justin Lee Brown
Daniel Solander
Senior Counsel
ROCKY MOUNTAIN POWER
201 South Main Street, Suite 2300
Salt Lake City, UT 84111
justin.brown@pacificorp.com
dean.brockbank@pacificorp.com
Daniel.solander@pacificorp.com
datarequest@pacificorp.com

Paul Proctor
ASSISTANT ATTORNEYS GENERAL
500 Heber Wells Building
160 East 300 South
Salt Lake City, UT 84111
pproctor@utah.gov

Michele Beck
Executive Director
COMMITTEE OF CONSUMER SERVICES
500 Heber Wells Building
160 East 300 South, 2nd Floor
Salt Lake City, UT 84111
mbeck@utah.gov

Rick Anderson
Neal Townsend
ENERGY STRATEGIES
39 Market Street, Suite 200
Salt Lake City, UT 84101
randerson@energystrat.com
ntownsend@energystrat.com

Gary Dodge
HATCH JAMES & DODGE
10 West Broadway, Suite 400
Salt Lake City, UT 84101
gdodge@hjdlaw.com
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David L. Taylor
Manager – Utah Regulatory Affairs
Rocky Mountain Power
201 South Main St., Suite 2300
Salt Lake City, UT 84111
David.taylor@pacificorp.com

William Powell
Jeffrey Millington
Dennis Miller
DIVISION OF PUBLIC UTILITIES
500 Heber Wells Building
160 East 300 South, 4th Floor
Salt Lake City, UT 84111
wpowell@utah.gov
dennismiller@utah.gov
jmillington@utah.gov

ARTHUR F. SANDACK (#2854)
8 East Broadway, Ste 510
Salt Lake City, Utah 84111
Telephone: (801) 532-7858
asandack@msn.com

Roger J. Ball
1375 Vintry Lane
Salt Lake City, Utah 84121
Telephone: (801) 277-1375
Ball.roger@gmail.com

Roger Swenson
US Magnesium LLC
238 North 2200 West
Salt Lake City, Utah 84116
Roger.swenson@prodigy.net

Gerald H. Kinghorn
Jeremy R. Cook
Parsons Kinghorn Harris, P.C.
111 East Broadway, 11th Floor
Salt Lake City, UT 84111
ghk@pkhlawyers.com
jrc@pkhlawyers.com

Peter J. Mattheis
Eric J. Lacey
Brickfield, Burchette, Ritts & Stone,
P.C.
1025 Thomas Jefferson Street, N.W.
800 West Tower
Washington, D.C. 20007
Pjm@bbrslaw.com
elacey@bbrslaw.com

Michael L. Kurtz
Kurt J. Boehm
Boehm, Kurtz & Lowry
36 East Seventh Street, Suite 1510
Cincinnati, Ohio 45202
mkurtz@bkllawfirm.com
kboehm@bkllawfirm.com
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Ronald J. Day, CPA
Central Valley Water Reclamation
Facility
800 West Central Valley Road
Salt Lake City, UT 84119
dayr@cvwrf.org

Sarah Wright
Utah Clean Energy
917 – 2nd Ave.
Salt Lake City, UT 84103
sarah@utahcleanenergy.org

Cheryl Murray
Dan Gimble
Utah Committee of Consumer
Services
160 East 300 South, 2nd Floor
Salt Lake City, UT 84111
cmurray@utah.gov
dgimble@utah.gov

Mike Mendelsohn
Western Resources Advocates
2260 Baseline Rd., Suite 200
Boulder, CO 80302
mmendelsohn@westernresources.org

Steve Michel
Western Resources Advocates
2025 Senda de Andres
Santa Fe, NM 87501
smichel@westernresources.org

Utah Ratepayers Alliance
c/o Betsy Wolf
Salt Lake Community Action Program
764 South 200 West
Salt Lake City, UT 84101
bwolf@slcap.org

Laura Polacheck
AARP Utah
6975 So. Union Park Center, #320
Midvale, UT 84047
lpolacheck@aarp.org

Stephen F. Mecham
Callister Nebeker & McCullough
10 East South Temple, Suite 900
Salt Lake City, UT 84133
sfmecham@cnmlaw.com

Craig Cox
Executive Director
Interwest Energy Alliance
P. O. Box 272
Confier, Colorado 80433
cox@interwest.org

Stephen R. Randle
STEPHEN R. RANDLE, P.C.
Attorney for Utah Farm Bureau
Federation
664 No. Liston Circle
Kaysville, Utah 84037
sr_@yahoo.com

/s/ Colette V. Dubois
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