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1
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4
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U
T

A
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PT
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F B
U

SIN
E
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T

C
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C

ite as, U
ta, 614 P.2d 1242

c
a
t
e
d
 
u
p
o
n
 
i
t
 
m
u
s
t
 
f
a
l
l
.
 
U
.
C
.
A
.
1
9
5
3
,
 
5
4

7-'12).
f
o
r
 
n
a
t
u
r
a
l
 
g
a
 
s
o
l
d
 
b
y
 
M
o
u
n
t
a
i
n
 
F
u
e
l
 
S
u
p
-

ply C
om

pany. T
he order is reversed and

rem
anded to the P.S.C

.
T

he order w
as the result of the tw

o appli-
cations for a rate increas equal to a com

pa-
ny-w

ide w
age increase of six percent given

t
o
 
a
l
l
 
e
m
p
l
o
y
e
e
s
,
 
e
x
c
e
p
t
 
o
f
f
i
c
e
r
s
 
a
n
d
 
d
i
-

rectors, and a five percent increas given to
W

yom
ing and C

olorado em
ployees, w

hich
w

as in addition to the general w
age in-

crease. F
or the general w

age increase, the'
C

om
pany established a test year beginning

J
u
l
y
 
1
,
 
1
9
7
8
.
 
F
o
r
 
t
h
e
 
a
d
d
i
t
i
o
n
a
l
 
w
a
g
e
 
i
n
-

c
r
e
a
s
e
 
f
o
r
 
C
o
l
o
r
a
d
o
 
a
n
d
 
W
y
o
m
i
n
g
,
 

the test
year com

m
ence A

ugust 1, 1978. A
pproxi-

m
ately 81.3%

 of the general w
age increase

w
a
s
 
a
l
l
o
c
t
e
 
t
o
 
U
t
a
h
 
a
n
d
 
7
9
%
 
o
f
 
t
h
e
 
a
d
d
i
-

tional increase w
as so allocted. M

ountain
F
u
e
l
,
 
p
u
r
s
u
a
n
t
 
t
o
 
a
 
g
e
n
e
r
a
l
 
r
a
t
e
 

hearing,
had been grnte an increase in an order of
the P

.S
.C

., date D
ecem

ber 31, 1977, w
hich

w
a
s
 
b
a
s
e
d
 
o
n
 
a
 
t
e
s
t
 
y
e
a
r
 
f
r
o
m
 
A
p
r
i
l
 
1
,
 
1
9
7
7

t
o
 
M
a
r
c
h
 
3
1
,
 
1
9
7
8
.
 
S
u
b
s
e
q
u
e
n
t
l
y
,
 
a
n
 
a
d
d
i
-

t
i
o
n
a
l
 
i
n
c
r
e
a
s
e
 
e
q
u
a
l
 
t
o
 
a
n
 
i
n
c
r
e
a
S
e
 
i
n
 
f
u
e
l

costs had ben passed through to the rate
p
a
y
e
r
s
.
 
I
n
 
i
t
s
 
a
p
p
l
i
c
a
t
i
o
n
 
M
o
u
n
t
a
i
n
 
F
u
e
l

r
e
f
e
r
r
d
 
t
o
 
i
t
s
 
l
a
S
t
 
g
e
n
e
r
a
l
 
r
a
t
e
 
i
n
c
r
e
a
s
e
 
a
n
d

stated:
N
o
 
p
r
o
j
e
c
t
i
o
n
 

involved in
t
h
e
 
d
e
t
e
r
m
i
n
a
t
i
o
n
 
o
f
 
j
u
s
t
 
a
n
d
 
r
e
a
s
o
n
a
b
l
e

rate w
as m

ade beyond the test year and
no increass in costs of C

om
pany opera- '

tions beyond that period w
ere includec;."

In its application M
ountain F

uel assertd
it w

aS
 necssary it be perm

itted to reflect
in its rates som

e of the additional direct
increases in the salaries of its em

ployees in
o
r
d
e
r
 
t
o
 
m
a
i
n
t
a
i
n
 
t
h
e
 
f
i
n
a
n
c
i
a
l
 
i
n
t
e
g
r
t
y
 
o
f

the com
pany. It asserted it did not seek to

increase 'its, net earnings or enhance the
r
a
t
e
 
o
f
:
t
é
t
u
r
n
 
e
s
t
á
b
l
i
s
h
e
d
 
i
n
 
t
h
e
 
p
r
i
o
r
 
g
e
n
-

eralraie'cae.
I
t
 
w
a
s
 
t
h
e
 
p
o
s
i
t
i
o
n
 
o
f
 
M
o
u
n
t
a
i
n
 
F
u
e
l
,

w
hich w

as accepted by the m
ajority of the

m
em

bers of the P.S.C
., this rate increase

could be determ
ined in a sum

m
ary type of

p
r
o
c
e
d
i
n
g
,
 
w
i
t
h
o
u
t
 
a
n
 
e
x
a
m
i
n
a
t
i
o
n
 
o
f
 
t
h
e

. m
any factors usually associated w

ith a rate
increase hearing. T

he com
pany sought to

recover in the rates on a dollar for dollàr
basis the cost of the w

age and salary in-
c
r
e
a
e
 
o
f
 
i
t
s
 
e
m
p
l
o
y
e
e
s
.

8. P
ublic S

ervce C
om

m
issions cl 15, 17

W
hile there is no provision in P

ublic
U

tilities A
ct w

hich w
ould preclude authori-

ty of Public Service C
om

m
ission to conduct

an abbreviated proceeding to adjust a util-
ty rate or charge, any rate so adjuste m

ust
be predicate upon a finding that such ad-
j
u
s
t
e
 
r
a
t
e
 
i
s
 
j
u
s
t
 
a
n
d
 
r
e
a
s
o
n
a
b
l
e
;
 
s
u
c
h

finding m
ust be supported by substantial

evidence concerning every significant ele-
m
e
n
t
 
i
n
 
t
h
e
 
r
a
t
e
m
a
k
i
n
g
 
c
o
m
p
o
n
e
n
t
s
 
w
h
i
c
h

is claim
ed by applicant as basis to justify a

r
a
t
e
 
a
d
j
u
s
t
m
e
n
t
.
 
U
.
C
.
A
.
1
9
5
3
,
 
5
4
-
3
-
1
,
 
5
4
-

4
-
1
)
,
5
4
7
-
1
 
e
t
s
e
.
,
 
5
4
7
-
1
2
(
1
,
 
2
)
.

9. Public Servce C
om

m
issions cl32

R
e
v
i
e
w
 
b
y
 

S
u
p
r
e
m
e
 
C
o
u
r
t
o
f
 
o
r
d
e
r
s
 

of
P

ublic S
ervce C

om
m

ission is confined to
legal issues of w

hether there is substantial
e
v
i
d
e
n
c
e
 
t
o
 

sustain findings of the C
om

m
is-

sion, w
hether the C

om
m

ission has exercised
its authority according to law

, and w
hether

a
n
y
 
c
o
n
s
t
i
t
u
t
i
o
n
a
l
 
r
i
g
h
t
s
 
o
f
 
a
 
c
o
m
p
l
a
i
n
i
n
g

pary have been invaded or disregarded.

10. Public Servce C
om

m
issions cl29

D
i
v
i
s
i
o
n
 
o
f
 
P
u
b
l
i
c
 
U
t
i
l
t
i
e
s
 
o
f
 
t
h
e
 
D
e
-

partm
ent of B

usiness R
egulation had stand-

ing to petition Suprem
e C

ourt to review
 an

o
r
d
e
r
 
o
f
 
t
h
e
 
P
u
b
l
i
c
 
S
e
r
v
i
c
e
 
C
o
m
m
i
s
s
i
o
n
,

w
h
i
c
h
 
w
l
l
 
a
l
s
o
 
w
i
t
h
i
n
 
t
h
e
 
D
e
p
a
r
t
m
e
n
t
 
o
f

B
usines R

egulation, in that legislature, by
severance of adm

inistrative functions of
Public Service C

om
m

ission from
 rule-m

ak-
ing and quasi-judicial functions, vested D

i-
v
i
s
i
o
n
 
o
f
 
P
u
b
l
i
c
 
U
t
i
l
t
i
e
s
 
w
i
t
h
 
t
h
e
 
r
i
g
h
t
 
t
o

s
e
e
k
 
r
e
v
i
e
w
 
o
f
 
a
 
d
e
c
i
s
i
o
n
 
o
f
 
P
u
b
l
i
c
 
S
e
r
v
i
c
e

C
o
m
m
i
s
s
i
o
n
.
 
U
.
C
.
A
.
1
9
5
3
,
 
1
3
-
1
-
1
.
,
 
1
3
-
1
-

1.3, 541-1, 54-7-12(2), 54-7-16.

U
T

A
H

 D
E

PA
R

T
M

E
N

T
 O

F B
U

SIN
E

SS
R

E
G

U
L

T
IO

N
, D

m
SIO

N
 O

F PU
B

L
IC

U
T

IL
IT

IE
S, Plaintiff,

2. Public Servce C
om

m
issions cl 15

B
u
r
d
e
n
 
r
e
s
t
s
 
h
e
a
v
i
l
y
 
u
p
o
n
 
a
 
u
t
i
l
t
y
 
t
o

prove it is entitled to rate relief and burden
is not upon Public Service C

om
m

ission, the
C
o
m
m
i
s
s
i
o
n
'
s
 
s
t
a
f
f
,
 
o
r
 
a
n
y
 
i
n
t
e
r
e
s
t
e
d
 
p
a
r
t
y

or 
protestant to prove the contrary; util-

ty's burden of proof is to dem
oiitrate its

p
r
o
p
o
s
e
d
 
i
n
c
r
e
a
s
e
 

i
n
 
r
a
t
e
s
 
a
n
d
 
c
h
a
r
g
e
s
 
i
s

j
u
s
t
 
a
n
d
 
r
e
a
s
o
n
a
b
l
e
.

3. Public Servce C
om

m
issions cl 15

U
tility m

ust support its application for
increase in rate and charges by w

ay of
substantial evidence, and m

ere fU
ing of

schedules and testim
ony in support of a rate

inèrease is insufficient to sustain the bur-
den.

v.

PU
B

L
IC

 SE
R

V
IC

E
 C

O
M

M
SSIO

N
 of

U
t
a
h
;
 
M
i
l
y
 
O
.
 
B
e
r
n
a
r
d
,
 
C
h
a
i
r
m
a
n
;

O
l
o
f
 
E
.
 
Z
u
n
d
e
l
,
 
C
o
m
m
i
s
s
i
o
n
e
r
;
 
a
n
d

K
enneth R

igtrup, C
"rnissioner, D

e-
fendants.

M
ountain Fuel Supply C

om
pany, a U

tah
C

orporation, Intervenor and D
efendant.

N
o
.
 
1
6
2
4
1
.

Suprem
e C

ourt of U
tah.

J
u
n
e
 
1
9
,
 
1
9
8
0
.

D
ivision of P

ublic U
tiities brought an

original proceeding in the Suprem
e C

ourt to
review

 an order of the Public Service C
om

-
m

ission authoriing an increae in rates for
natural gas sold by utilty. T

he Suprem
e

C
ourt, M

aughan, J., held that: (1) the evi-
dence w

as insufficient to sustain the find-
ing of Public Service C

om
m

ission approving
the rate increase solely on evidence of an
increase in rate cots, in that there w

as no
deteriinatiorï:as to w

hether the new
 rate

w
ere 'just and reasonable, and (2) D

ivision
of Public U

tilties had standing to petition
t
o
 
r
e
v
i
e
w
 

a
n
 
o
r
d
e
r
 
o
f
 
P
u
b
l
i
c
 
S
e
r
v
i
c
e
 
C
o
m
-

m
ission.

R
eversed and rem

anded.

C
r
o
k
e
t
t
,
C
.
 
J
.
,
 
c
o
n
c
u
r
r
e
d
 
a
n
d
 
f
i
e
d

opinion.

W
ilkins, J., dissente and filed opinion.

4. Public Servce C
om

m
issions cl 15

S
t
a
t
e
 
r
e
g
u
l
a
t
o
r
y
 
c
o
m
m
i
s
s
i
o
n
,
 
'
w
h
o
s
e

pow
ers have ben invoked to fix a reR

ona-
ble rate for utilty, is entitled to know

 and
b
e
f
o
r
e
 
i
t
 
c
a
n
 
a
c
t
 
a
d
v
i
s
e
d
l
y
 
m
u
s
t
 
b
e
 
i
n
-

form
ed of all relevant facts.

5. G
as clIU

(12)
In proceding for an increa in rates

f
o
r
 
n
a
t
u
r
a
l
 
g
a
,
 
e
v
i
d
e
n
c
e
 
w
a
s
 
i
n
s
u
f
f
i
c
i
e
n
t
 

to
sustain findings of Public Service C

om
m

is-
sion approving the rate increase based sole-
lyon evidence of an increae in w

age costs,
i
n
 
t
h
a
t
 
t
h
e
r
e
 
w
a
s
 
n
o
 
f
i
n
d
i
n
g
 
t
h
a
t
 

the new
r
a
t
e
s
 
w
e
r
e
 
j
u
s
t
 
a
n
d
 
r
e
a
s
o
n
a
b
l
e
.
 
U
.
C
.
A
.

1
9
5
3
,
 
5
4
-
4
-
4
1
,
 
3
)
,
 
5
4
7
-
1
2
(
1
,
 
2
)
.

6
.
 
G
a
s
 
c
l
I
U
(
7
,
 
1
0
)

A
 "just and reasonable rate" is one

that is sufficient to perm
it utilty to recover

its costs of servce and of reasonable return
on value of property devote to public use.

See publication W
ords and Phrases

f
o
r
 
o
t
h
e
r
 
j
u
d
i
c
i
a
l
 
c
o
n
s
t
r
u
c
t
i
o
n
s
 
a
n
d

definitions.

1. Public Servce C
om

m
issions cl 17

O
r
d
e
r
 
f
o
r
 
a
 
r
a
t
e
 
i
n
c
r
e
a
s
e
 
m
u
s
t
 
b
e
 
p
r
e
-

ceed by a hearing and finding; at such
h
e
a
r
n
g
 
t
h
e
r
e
 
m
u
s
t
 
b
e
 
e
v
i
d
e
n
c
e
 
a
d
d
u
c
e
d

w
hich could reasonably be calculated to re-

solve the issue presented for determ
ination,

and the findings required by statute m
ust

be m
ade in accordance w

ith the evidence so
presented; if there be no substantial evi-
dence to support an essential finding, that
finding cannot stand and a rate order predi-

R
o
b
e
r
t
 
B
.
 
H
a
n
s
e
n
,
 
A
t
t
y
.
 
G
e
n
.
,
 
S
t
e
p
h
e
n
 
R
.

R
andle, A

sst. A
tty. G

en., Salt L
ake C

ity, for
appellant.

R
o
b
e
r
t
 
S
.
 
C
a
m
p
b
e
l
l
,
 
G
r
e
g
o
r
y
 
B
.
 
M
o
n
s
o
n
,

R
. G

. G
roussm

an, Salt L
ake C

ity, for re-
spondent.

7
.
 
G
a
s
 
c
l
 
1
4
.
4
(
1
2
)

T
o be entitled to an adjustm

ent for
increased w

age and salary expense, utility
applying for a rate increase m

ust sustain its
e
v
i
d
e
n
t
i
a
r
y
 
b
u
r
d
e
n
 
t
o
 
e
s
t
a
b
l
i
s
h
 
t
h
a
t
 
s
u
c
h

payroll increases w
ill not be offs,et by pro-

ductivity and increased sales.

M
A

U
G

H
A

N
, Justice:

T
his is a proceding to review

 an order of
the Public Service C

om
m

ission (P.S.C
.) au-

t
h
o
r
i
i
n
g
 
a
 
$
1
,
5
9
9
,
4
1
2
.
0
0
 
i
n
c
r
e
a
s
e
 
i
n
 
r
a
t
e

iiJí;

Ii'I~)

A
.'~i:!~
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2
4
 
U
t
a
h
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C
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PO

R
T

E
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S

D
avid N

. R
ose, an executive of M

ountain
Fuel, testified the com

pany w
as allow

ed a
9
.
5
5
%
 
r
a
t
e
 
o
f
 
r
e
t
u
r
n
 
i
n
 
t
h
e
 
g
e
n
e
r
a
l
 
r
a
t
e

i
n
c
r
e
 
o
r
d
e
r
 
o
f
 
D
e
c
e
m
b
e
r
,
 
1
9
7
7
.
 
H
e
 
a
s
-

sert (no docum
enta evidence w

ith the
f
i
g
u
r
e
 
u
p
o
n
 
w
h
i
c
h
 
h
e
 
b
a
s
e
d
 
t
h
e
 
c
o
m
p
u
t
a
-

tions w
as proffere into evidence), the rate

o
f
 
r
e
t
u
r
n
 
i
n
 
M
a
y
,
 
1
9
7
8
,
 
w
a
s
 
8
.
5
%
;
 
i
n
 
J
u
n
e
,

8.2%
; in July, 8%

. H
e tetified 8%

 w
as not

a reasnable and adequate rate of return.
In support of its application, M

ountain F
uel

d
i
d
 
n
o
t
 
i
n
c
l
u
d
e
 
a
n
y
,
 
f
i
g
u
r
e
s
 
o
r
 
e
v
i
d
e
n
c
e
 
i
n

regard to its costs of capital, rate base,
c
u
r
r
n
t
 
e
a
r
n
i
n
g
s
,
 
o
r
 
a
 
c
o
t
 
o
f
 
s
e
r
v
i
c
e
 
s
t
u
d
y

covering this increae. O
ne w

itnes of the
com

pany w
as not sure w

hether there had
ben an increase in industrial custom

ers
w
i
t
h
 
a
 
c
o
n
s
e
u
e
n
t
 
i
n
c
r
e
a
e
 
i
n
 
r
e
v
e
n
u
e
s

sinC
e the prior rate cae. A

 w
itnes for the

com
pany tetified he did m

.it believe a fur-
t
h
e
r
 
s
t
u
d
y
 
o
f
 
a
n
y
 
f
a
c
t
o
r
s
 
w
a
s
 
n
e
e
d
e
d
,
 
t
o

d
e
t
e
r
m
i
n
e
 
a
n
 
i
n
c
r
e
a
e
 
i
n
 
t
h
e
 
r
a
t
e
s
 

w
as jus-

t
i
f
i
e
d
.
 
T
h
e
 
w
i
t
n
e
s
 
t
e
t
i
f
i
e
d
 
i
t
 
w
a
s
 
'
h
i
s

u
n
d
e
r
s
t
a
n
d
i
n
g
 
r
e
v
e
n
u
e
s
 
h
a
d
 
n
o
t
 

changed
f
r
o
m
 
t
h
e
 
t
e
t
 
p
e
r
i
o
d
 
i
n
 
t
h
e
 
p
a
s
t
h
r
o
u
g
h

c
a
;
 
t
h
e
y
 
h
a
d
 
n
e
i
t
h
e
r
 
g
r
e
a
t
l
y
 
i
n
c
r
e
a
s
 
o
r

deceased. In regard to residential users,
the w

itnes had an im
pression that usae

w
as 

close to past foret tet years. T
he

w
i
t
n
e
s
 
w
a
s
 
a
s
k
e
d
 
h
o
w
 
d
i
d
 
t
h
e
 
C
o
m
m
i
s
s
i
o
n

know
 the increae w

ould not change the net
eaings or enh~

nce the rate of return? H
e

responded that the com
pany had estim

ate
the cots had gone up and had requeste an
o
f
f
s
e
t
t
i
n
g
 
i
n
c
r
e
a
.
 
H
e
 
f
e
l
t
 
i
t
 
w
a
s
 
a
 
o
n
e
 
t
o

one relationship. T
he com

pany did not
p
r
e
n
t
 
a
n
y
 
e
a
r
i
n
g
s
 
f
i
g
u
r
e
 
i
n
 
e
v
i
d
e
n
c
e
 
f
o
r

the rean the rate of return tetim
ony

i
n
d
i
c
a
t
e
 
t
h
e
 
e
a
r
n
i
n
g
s
.

T
he D

ivision of Public U
tilties (the D

ivi-
s
i
o
n
)
 
f
i
e
d
 
m
o
t
i
o
n
s
 
p
r
i
o
r
 
t
o
 
a
n
d
 
a
t
 
t
h
e
 
c
o
n
-

clusion of the heang to dism
iss the appli-

c
a
t
i
o
n
.
 
T
h
e
 
D
i
v
i
s
i
o
n
 
u
r
g
e
d
 
t
h
e
r
e
 
w
a
s
 
n
o

s
t
a
t
u
t
o
r
y
 
a
u
t
h
o
r
i
z
a
t
i
o
n
 
t
o
 
p
a
s
s
-
t
h
r
o
u
g
h

w
age costs-a single item

 of the cots of
service in establishing rate and charges for
a
 
p
u
b
l
i
c
 
u
t
i
l
t
y
.
 
I
n
 
i
t
s
 
p
o
s
t
-
h
e
a
r
i
n
g
 
m
o
t
i
o
n

the D
ivision said no evidence had ben re-

c
e
i
v
e
d
 
w
i
t
h
 
r
e
s
p
e
t
 
t
o
 
c
u
r
r
e
n
t
 
r
e
v
e
n
u
e
s
 
a
n
d

cost of service on a "norm
aliz" tet year

b
a
s
i
s
.
 
A
l
s
o
,
 
i
t
 
s
a
i
d
,
 
n
o
 
e
v
i
d
e
n
c
e
 
w
a
s

p
r
e
e
n
t
e
 
a
s
 
t
o
 
t
h
e
 
c
o
m
p
a
n
y
'
s
 
p
r
e
s
e
n
t
 
c
o
s
t

o
f
 
c
a
p
i
t
a
 
o
r
 
p
r
e
s
e
n
t
 
"
n
o
r
m
a
l
i
z
d
"
 
r
a
t
e

bas, dedicate to rendering service w
ithin

U
tah. T

he only evidence concerning opera-
tions w

as the past rate of return, w
hich w

as
for the total com

pany and w
as not norm

al-
i
z
e
 
o
r
 
t
e
m
p
e
r
a
t
u
r
e
 
a
d
j
u
s
t
e
.
 
T
h
e
 
D
i
v
i
s
i
o
n

u
r
g
e
 
t
h
e
r
e
 
w
a
s
 
n
o
 
e
v
i
d
e
n
t
i
a
r
y
 
b
a
s
i
s
 
u
p
o
n

w
hich the P.S.C

. could m
ake a finding, or

even determ
ine initially the present rates

w
ere insufficient-a finding reuired under

Setion 54-41).
I
n
 
i
t
s
 
f
i
n
d
i
n
g
s
 
t
h
e
 
P
.
S
.
C
.
 
r
e
i
t
e
 
t
h
e
 
t
e
t
i
-

m
ony of the officer of M

ountain F
uel con"

c
e
r
n
i
n
g
 
t
h
e
 
r
a
t
e
 
o
f
 
r
e
t
u
r
n
 
a
n
d
 
d
e
s
r
i
b
e
 
i
t

a
s
 
u
n
c
o
n
t
r
o
v
e
r
t
d
 
e
v
i
d
e
n
c
e
.
 
T
h
e
 
P
.
S
.
C
.

f
o
u
n
d
 
t
h
e
 
c
o
m
p
a
n
y
'
s
 
c
u
r
r
n
t
 
r
a
t
e
 
o
f
 
r
e
t
u
r
n

a
s
 
a
p
p
r
o
x
i
m
a
t
e
l
y
 
8
%
,
 
a
n
d
 
t
h
a
t
 
s
u
c
h
 

w
as not

a
n
 
u
n
r
e
a
s
o
n
a
b
l
y
 
h
i
g
h
 
r
e
t
u
r
n
 
o
n
 
t
h
e
 
r
a
t
e

bas, given current m
arket conditions. T

he,
finding further state, if the com

pany w
ere

r
e
q
u
i
r
 
t
o
 
a
b
s
o
r
b
 
t
h
e
 
c
o
s
t
 
i
n
c
r
e
a
s
s
,
 
t
h
e

r
e
t
u
r
n
 
w
o
u
l
d
 
b
e
 
f
u
r
t
h
e
r
 
r
e
d
u
c
e
d
 
a
n
d
 

w
ould

b
e
 
i
n
s
u
f
f
i
c
i
e
n
t
.
 
T
h
e
 
P
.
S
.
C
.
 
c
o
n
c
l
u
d
e
d
 
t
h
e

w
age incrases w

ere' reasonably inciirred
expenses; the C

om
pany w

as currently earn-
ing a rate of return' on rate base w

hich w
as

n
o
t
 
u
n
r
e
o
n
a
b
l
y
 
h
i
g
h
;
 
a
n
d
 
t
h
e
 
C
o
m
p
a
n
y

had established, a prim
a facie cae unchal-

lenged by any pary, viz., the return to be
earned if the applications w

ere grante
w

ould not be unronable.
In a dissent~ C

om
m

issioner R
igtrup point-

ed out M
ountain Fuel did not present evi-

dence of a tet year rate bas, i. e., the
p
l
a
n
t
 
u
t
i
l
z
e
 
i
n
 
p
r
o
v
i
d
i
n
g
 
n
a
t
u
r
a
l
 
g
a
 
s
e
r
-

v
i
c
e
 
t
o
 
i
t
s
 
c
u
s
t
o
m
e
r
s
:
 
N
o
 
e
v
i
d
e
n
c
e
 
w
a
s

p
r
e
e
n
t
e
 
a
s
 
t
o
 

its current capital structure
and the cost of capital in the current capital
m

arkets. N
o evidence w

as presente as to
its projections of its other expenses and its
r
e
v
e
n
u
e
s
 
d
u
r
i
n
g
 
t
h
e
 
S
e
l
e
c
t
e
 
t
e
t
 
y
e
a
r
.
 
T
h
e

d
i
s
s
n
t
 
o
b
s
e
r
v
e
d
 
c
u
r
r
e
n
t
 
c
a
p
i
t
a
l
 
m
a
r
k
e
t

conditions w
ere not explored by applicant

and thus there w
as no evidence in the rec-

ord to support the finding the return of 8%
w
a
s
 
n
o
t
 
u
n
r
e
a
s
o
n
a
b
l
y
 
h
i
g
h
 
o
n
 
r
a
t
e
 
b
a
s
e

given current m
arket conditions.

T
h
e
 
d
i
s
s
e
n
t
 
s
t
a
t
e
 
r
e
l
i
à
n
c
e
 
b
y
 
t
h
e
 
P
.
S
.
C
.

o
n
 
a
 
r
a
t
e
 
o
f
 
r
e
t
u
r
n
 
e
s
t
a
b
l
i
s
h
e
d
 
i
n
 
a
 
p
r
i
o
r

proeding alm
ost one year previously w

as
deem

ed to be an abuse of authority in U
tah
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S
t
a
t
e
 
B
o
a
r
 
o
f
 
R
e
g
e
n
t
s
 
v
.
 
U
t
a
h
 
P
u
b
l
i
c
 
S
e
r
-

vice C
om

m
ission.! T

he dissent observed
both expenses and various classes of reve-
nue m

ay var. P
roductivity gains m

ay be
achieved. W

ithout review
ing the num

erous
factors, it w

as difficult to determ
ine just

a
n
d
 
r
e
o
n
a
b
l
e
 
r
a
t
e
s
.
 
T
h
e
 
d
i
s
s
n
t
 
o
b
s
e
r
v
e
d

t
h
e
 
L
e
g
i
s
l
a
t
u
r
e
 
c
o
n
t
e
m
p
l
a
t
e
 
a
 

m
ore thor-

ough review
 of revenues, expenses, and in-

vestm
ents in asertining just andreaona-

b
l
e
 
r
a
t
e
.

T
he dissent further pointe out an appar-

ent m
isapprehension of the m

ajority of the
P
.
S
.
C
.
 
c
o
n
c
e
r
n
i
n
g
 
t
h
e
 
b
u
r
d
e
n
 
o
f
 
p
r
o
f
 
i
n

e
s
t
a
b
l
i
s
h
i
n
g
 
r
a
t
e
.
 
T
h
e
 
d
i
s
e
n
t
 
c
i
t
e
d
 
t
h
e

m
ajority's conclusion of law

, vi., M
ountain

F
u
e
l
 
h
a
d
 
e
s
t
a
b
l
i
s
h
e
d
 
a
 
p
r
i
m
a
 
f
a
c
i
e
 
c
a
e

unchallenge by any party, and state:
. W

hile the strict application
of technical rules of evidence in a court of
law

 m
ay w

ell dictate that a m
oving pary

m
eets its initial burden of prof byestab-

lishing a prim
a facie cae, thereby shift-

ing the burden of proof to the oppoing
p
a
r
t
 
o
r
 
p
a
r
t
i
e
s
,
 
s
u
c
h
,
 
a
 
r
u
l
e
 
o
r
 
p
r
a
c
t
i
c
e

should not apply before this adm
inistra-

t
i
v
e
 
b
o
y
.
 
I
t
 
s
e
m
s
 
c
l
e
a
r
 
t
o
 
m
e
 
t
h
a
t
 
a

r
e
a
d
i
n
g
 
o
f
 
t
h
e
 
v
a
r
i
o
u
s
 
p
r
o
v
i
s
i
o
n
s
 
o
f
 
t
h
e

P
U
b
l
i
c
 
U
t
i
l
t
i
e
s
 
A
c
t
 
w
o
u
l
d
 
i
n
d
i
c
a
t
e
 
t
h
a
t

the burden of establishing 'just and re-
s
o
n
a
b
l
e
'
 
r
a
t
e
 
i
s
 
u
p
o
n
 
t
h
e
 
u
t
i
l
t
y
 
a
p
p
l
y
i
n
g

f
o
r
 
r
a
t
e
 
r
e
l
i
e
f
.
 
T
h
e
 
P
u
b
l
i
c
 
U
t
i
l
t
i
e
s
 
A
c
t

d
o
e
 
n
o
t
 
p
e
r
m
i
t
 
t
h
i
s
 
C
o
m
m
i
s
s
i
o
n
 
t
o
 
a
b
d
i
-

cate its day to day regulatory responsibil-
ities sim

ply beuse the D
ivision of P

ublic
U
t
i
l
t
i
è
s
 
o
r
 
i
n
t
e
r
e
t
e
d
 
p
a
r
t
i
e
s
 
i
n
t
e
r
v
e
n
i
n
g

i
n
 
r
a
t
e
 
p
r
o
d
i
n
g
s
 
d
o
 
n
o
t
 
c
h
a
l
l
e
n
g
e
 
o
r

question that w
hich is im

proper, ilegal,
unfair, unjust, discrim

inatory or w
hich is

in any other fashion contrary to the rules
and regulationsorß

rders of this C
om

m
is-

sion or is contrai'to the statutes of the
State of U

tah."
T
h
e
 
d
i
s
s
e
n
t
 
f
u
r
t
h
e
r
 

acknow
ledged M

oun-
t
a
i
n
 
F
u
e
l
'
s
 
c
l
a
i
m
 
t
h
a
t
 
g
e
n
e
r
a
l
 
r
a
t
e
 
c
a
e
s

w
ere m

ore costly and tim
e consum

ing w
as

n
o
t
 
w
i
t
h
o
u
t
 
m
e
r
i
t
,
 
b
u
t
 
a
d
m
o
n
i
s
h
e
d
:

I
.
 
U
t
a
h
,
 
5
8
3
 
P
.
2
d
 
6
0
9
 
(
1
9
7
8
)
.

2
.
 
M
o
u
n
t
a
i
n
 
S
t
a
t
e
s
 
T
e
l
e
p
h
o
n
e
 
&
 
T
e
l
e
g
r
a
p
h
 
C
o
.

v. Public SerV
ce C

om
m

ission, 105 U
tah 266,

2
7
1
,
 
1
4
5
 
P
.
2
d
 
7
9
0
 
(
1
9
4
)
.

U
t
a
h
 
1
2
4
5

.
 
A
 
p
r
e
c
e
d
e
n
t
 
i
s
 
n
o
w
 
c
r
e
a
t
e

for over 300 utilties under the regulation
o
f
 
t
h
i
s
 
C
o
m
m
i
s
s
i
o
n
 
t
o
 
f
i
e
 
p
a
s
-
t
h
r
o
u
g
h

ca for an infinite num
ber of identifia-

ble expenses. H
ad the Legislature in-

tended 
such a result, it w

ould havespecif-
ically provided for a speedy, sum

m
ary

p
r
o
d
u
r
e
 
t
o
 
p
r
o
m
p
t
l
y
 
p
a
s
s
 
a
l
o
n
g
 
o
t
h
e
r

c
o
s
t
s
 
i
n
'
 
a
d
d
i
t
i
o
n
 
t
o
 
f
u
e
l
 
c
o
s
t
 
i
n
c
r
e
a
s
e
s
.

S
hould the O

rder in these caes stand, I
can foresee the ultim

ate disappearance of
g
e
n
e
r
a
l
 
r
a
t
e
 
c
a
e
s
 
b
e
f
o
r
e
 
t
h
i
s
 
C
o
m
m
i
s
-

sion."

T
he' dissent concluded the m

otion to dis-
m

iss should have been granted.

B
U

R
D

E
N

 O
F PR

O
O

F

(l) T
he com

m
ents of the dissent as to

the burden of proof w
ere correct. T

he first
p
r
e
r
e
q
u
i
s
i
t
e
 
o
f
 
a
 
r
a
t
e
 
o
r
d
e
r
 
i
s
 
t
h
a
t
 
i
t
 

be
p
r
e
e
d
e
d
'
 
b
y
 
a
 
h
e
a
r
i
n
g
 
a
n
d
 
f
i
n
d
i
n
g
s
.
 
A
t

such a hearing the legislature intended
there be evidence adduce w

hich could rea-
s
o
n
a
b
l
y
b
e
 
c
a
l
c
u
l
a
t
e
 

t
o
 
'
r
e
s
o
l
v
e
 
t
h
e
 
i
s
s
u
e

presnted for determ
ination, w

hich in this
c
a
 
i
s
 
a
 

rate increase. T
he findings re-

quired bystatute (of a just and reasnable
rate, S

ection 54-7-12(2)) m
ust be m

ade in
acrdance w

ith the evidence so preente.
I
f
 
t
h
e
r
e
 
b
e
 
n
o
 
s
u
b
s
t
a
n
t
i
a
l
 
e
v
i
d
e
n
c
e
 
t
o
 
s
u
p
-

p
o
r
t
 
a
n
 
e
s
s
e
n
t
i
a
i
 
f
i
n
d
i
n
g
,
 
t
h
a
t
 

f
i
n
d
i
n
g
 
c
a
n
-

not stand; and a rate order preicate upon
it m

ust fali.z

(
2
-
)
 
I
n
 
t
h
e
 
r
e
g
u
l
a
t
i
o
n
 
o
f
 
p
u
b
l
i
c
 
u
t
i
l
t
i
e
s

by governm
ental authority, a fundam

ental
p
r
i
n
c
i
p
l
e
 
i
s
:
 
t
h
e
b
i
i
r
d
e
n
 
r
e
s
t
s
 
h
e
a
v
i
l
y
'
 
u
p
o
n

a utilty to prove it is eiititled to rate relief
a
n
d
 
n
o
t
 
u
p
o
n
 
t
h
e
 
c
o
m
m
i
s
s
i
o
n
,
 
t
h
e
 
c
o
m
m
i
s
-

sion star(o\-'any inw
reste party or prote-

t
a
n
t
;
 
t
o
:
p
r
o
v
e
 
t
h
e
 
c
o
i
i
t
r
a
r
y
.
3
 
A
 
u
t
i
l
t
y
 
h
a
s

the 
burden of proof to dem

onstrate its pro-
posed increase in rates and charges is just
a
n
d
 
r
e
a
s
n
a
b
l
e
.
 
T
h
e
 
c
o
m
p
a
n
y
 
m
u
s
t
 
s
u
p
-

port its application by w
ay of substantial'

e
v
i
d
e
n
c
e
,
 
a
n
d
 
t
h
e
 
m
e
r
e
 
f
i
l
n
g
 
o
f
 
s
c
h
e
d
u
l
e
s

and tetim
ony in support of a: rate increase

3
.
 
R
e
:
 
S
o
u
t
h
e
r
n
 
C
a
l
i
f
o
r
n
i
a
 
G
a
s
 
C
o
m
p
a
n
y
,
 
3
5

P
.U

.R
.3d 300, 309 (1960).

t,1.
 
.
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_
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"
"
_
,
:
-
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,
-
.
.
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,
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.
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-
-
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:
c
.
.
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-
 
J
z



1
2
4
6
 
U
t
a
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R
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U
t
a
h
 
1
2
4
7

is insufficient to sustain the burden.4 R
ate

m
aking is not an adversary proceeding in

w
hich the applicant need only to presnt a

prim
a facie cae to be entitled to relief.' A

s
t
a
t
e
 
r
e
g
u
l
a
t
o
r
y
 
c
o
m
m
i
s
s
i
o
n
,
 
w
h
o
s
e
 
p
o
w
e
r
s

have been invoked to fix a reasonable rate,
i
s
 
e
n
t
i
t
l
e
d
 
t
o
 
k
n
o
w
 

and before it can act
advisedly m

ust be inform
ed of all relevant

f
a
c
t
s
.
 
O
t
h
e
r
w
i
s
e
,
 
t
h
e
 
h
a
n
d
s
 
o
f
 
t
h
e
 
r
e
g
u
l
a
-

tory boy could be tied in such fashion it
could not. effectively determ

ine w
hether a

propòsed rate w
as justified.' In acèrdance

w
i
t
h
 
t
h
e
 
m
a
n
d
a
t
e
 
o
f
 
S
e
c
t
i
o
n
 
5
4
-
7
-
1
2
2
)

(
"
 
.
 
.
 
O
n
 
s
u
c
h
 
h
e
a
r
i
n
g
 
t
h
e
 
c
o
m
m
i
s
s
i
o
n

s
h
a
l
l
 
e
s
t
a
b
l
i
s
h
 
t
h
e
 
r
a
t
e
s
.
 
.
 
w
h
i
c
h
 
i
t

shall find to be just and reasonable.") T
here

m
ust be substantial evidence to support the

e
s
s
e
n
t
i
a
l
 
f
i
n
d
i
n
g
s
 
i
n
 
a
 
r
a
t
e
 
o
r
d
e
r
.
 
"
.

W
hether 

t
h
e
r
e
 
i
s
 
a
n
y
 
s
u
b
s
t
a
n
t
i
a
l
 
e
v
i
d
e
n
c
e

to suppòrt a finding of fact m
ade by the

C
om

m
ission is a judicial question and m

ay
b
e
 
d
e
t
e
r
m
i
n
e
d
 
b
y
 
t
h
i
s
 
c
o
u
r
t
.
 
"
 
7

PR
O

C
E

E
D

IN
G

S T
O

 E
ST

A
B

L
ISH

 JU
ST

A
N
D
 
R
E
A
S
O
N
A
B
L
E
 
R
A
T
E
S

(
5
)
 
P
l
a
i
n
t
i
f
f
 
c
o
n
t
e
n
d
s
 
t
h
e
r
e
 
i
s
 
n
o
 
s
t
a
t
u
-

tory Iluthority for theP.S.C
. to approve a

r
a
t
e
l
n
c
r
e
a
e
 
b
a
s
e
d
 
s
o
l
e
l
y
 
o
n
 
e
v
i
d
e
n
c
e
 
o
f
 
a
n

i
n
c
r
a
s
e
 
i
n
 
a
 
s
i
n
g
l
e
 
c
a
t
e
g
o
r
y
 
o
f
 
c
o
s
t
s
.

P
laintiff claim

s under the statute, the
P

.S
.C

. m
ust m

ake a determ
ination that the

r
a
t
e
 
r
e
s
u
l
t
i
n
g
 
f
r
o
m
 
a
n
 
i
n
c
r
e
a
s
e
 
a
r
e
 
j
u
s
t
 
a
n
d

reasonable (Sections 541), and 547-12
(1) and (2)), and that such a finding m

ust be
based upòn an exam

ination of m
any factors,

and. cannot rest soiely upòn evidence of a
change in w

age and salary costs.
O

ne of the m
ost significant deficiencies in

the order w
as the om

ision of any finding
t
h
e
 
n
e
w
 
r
a
t
e
s
 
w
e
r
e
 
j
u
s
t
 
a
n
d
 
r
e
a
s
o
n
a
b
l
e
.

M
o
u
n
t
a
i
n
 
F
u
e
l
 
u
r
g
e
s
 

such a finding is im
-

plicit w
ithin the finding concerning the rea-

s
o
n
a
b
l
e
n
e
s
s
 
o
f
 
t
h
e
 
r
a
t
e
 
o
f
 
r
e
t
u
r
n
,
 
a
n
d
 
t
h
e

hearng involved, nothing m
ore than an ab-

b
r
e
v
i
a
t
e
d
 
p
r
o
c
e
e
d
i
n
g
 
t
o
 
a
d
j
u
s
t
 

the rates by
o
f
f
s
e
t
t
i
n
g
 
t
h
e
 
c
o
s
t
s
 
o
f
 
t
h
e
 
w
a
g
e
 
i
n
c
r
e
a
s
e
.

M
ountain Fuel claim

s the P.S.C
. relied on

4, R
e: G

as C
om

pany of N
ew

 M
exico, 28 P

.U
.

R
.
4
t
h
 
2
0
,
 
2
3
 
(
1
9
7
8
)
.

5
.
 
P
e
t
i
t
i
o
n
 
o
f
 
P
u
b
l
i
c
 
S
e
r
v
c
e
 
C
o
o
r
d
i
n
a
t
e
d
 
T
r
a
n
s
-

port, 
5
 
N
.
J
.
 
1
9
6
,
 
7
4
 
A
.
2
d
 
5
8
0
,
 
5
9
2
 
(
1
9
5
0
)
.

its prior determ
inations in the general rate

case order of D
ecem

ber, '1977, w
here all the

econom
ic elem

ents w
ere thoroughly ex-

p
l
o
r
e
d
.
 
T
h
i
s
 
a
r
g
u
m
e
n
t
 
d
o
e
s
 
n
o
t
 
c
o
i
n
c
i
d
e

w
ith the facts in the record. F

irst, in its
application the com

pany, in effect, put in
issue the question of w

hat constituted a
j
u
s
t
 
a
n
d
 
r
e
a
s
o
n
a
b
l
e
 
r
a
t
e
 
b
e
y
o
n
d
,
 
t
h
e
 
t
e
s
t

yearof the general rate cae, w
hich term

i-
nate M

arch 31, 1978. S
ecnd, this current

order established a new
 test year, w

hich
i
n
v
o
l
v
e
d
 
a
n
 
e
s
t
i
m
a
t
e
 
o
f
 
f
u
t
u
r
e
 
c
o
s
t
s
,
 
c
o
m
-

m
encing in July and A

ugust 1978, w
ithout a

determ
ination as to, w

hether the new
 rate

w
ere just and reasonable. (Section 54

4(1) and (3)). In other w
ords, w

hen M
oun-

t
a
i
n
 
F
u
e
l
 
e
m
b
a
r
k
e
d
 
o
n
 
a
 
n
e
w
 

t
e
s
t
 
y
e
a
r
,

projecting one item
 of expense, it w

as im
-

possible to determ
ine w

hether the rate
w
e
r
e
 
j
u
s
t
 
a
n
d
 
r
e
a
s
o
n
a
b
l
e
 
w
i
t
h
o
u
t
 
c
o
n
s
i
d
e
r
a
-

tion of the other factors involved in m
aking

such a determ
ination.

T
his opinion w

il. discuss infra the tw
o

a
l
t
e
r
n
a
t
i
v
e
 
c
o
u
r
s
e
s
,
 

w
hich applicant iIight

have undertken, viz., an abbreviate or
general rate m

aking hearing and the requi-
s
i
t
e
 
i
n
v
o
l
v
e
d
.

M
ountain F

uel relies on the testim
ony of

its w
itnesses, as sum

m
arized ante, to sus-

t
a
i
n
 
t
h
e
 
o
r
d
e
r
;
 
v
i
z
.
,
 
t
h
e
r
e
 
w
e
r
e
 
n
o
 
o
f
f
s
e
t
s

for this anticipated expense and the current
net incom

e and rate of return w
ould not be

e
n
h
a
n
c
e
d
 
b
y
 
t
h
e
 
r
a
t
e
 
i
n
c
r
e
a
.
 
T
h
i
s
 
t
e
t
i
-

m
ony w

as not suppòrt by any cost Q
f

service study or other statistical evidence to
sustain the bald asrtions that all relevant
factors in the ratem

aking procss w
ould

rem
ain constant under the future projec-

t
i
o
n
s
.
 
O
f
 
p
a
r
t
i
c
u
l
a
r
 
s
i
g
n
i
f
i
c
a
n
c
e
 
w
a
s
 
t
h
e

t
e
s
t
i
m
o
n
y
 
o
f
 
t
h
e
 
w
i
t
n
e
s
s
 
c
o
n
c
e
r
n
i
n
g
 
t
h
e

dim
inishing rate of return, there w

as no
eviderice presented as to the data upòn
w

hich his com
putations w

ere based. Y
et,

this w
as the only evidence ,in the record to

support the finding of the P.S.C
. that the

c
o
m
p
a
n
y
'
s
 
c
u
r
r
e
n
t
 
r
a
t
e
 
o
f
 
r
e
t
u
r
n
 
w
a
s
 
a
p
-

6
.
 
R
e
:
 
S
a
n
 
G
a
b
r
i
e
l
 
V
a
l
e
y
 
W
a
t
e
r
 
C
o
m
p
a
n
y
,
 
1

P
.U

.R
.3d 161, 163 (1953).

:-1r,ì.

proxim
ately 8%

, w
hich contrary to the claim

o
f
 
t
h
e
 
w
i
t
n
e
s
s
 
t
h
a
t
 
s
u
c
h
 
a
 
r
a
t
e
 
o
f
 
r
e
t
u
r
n

w
a
s
 
n
o
t
 
r
e
a
s
n
a
b
l
e
 
a
n
d
 
a
d
e
q
u
a
t
e
,
 
t
h
e
P
.
S
.
C
.

f
o
u
n
d
,
 
w
i
t
h
o
u
t
 
a
n
y
 
s
u
p
p
o
r
t
i
n
g
 

evidence, not
t
o
 
b
e
 
u
n
r
e
a
s
o
n
a
b
l
y
 
h
i
g
h
 
r
e
t
u
r
n
 
o
n
 
t
h
e
 
r
a
t
e

bas given current m
arket conditions.

T
he m

eager evidence adduced is insuffi-
cient to sustain the findings of the P.S.C

., i.
e
.
,
 
t
h
e
r
e
 
i
s
 
n
o
 
j
u
s
t
i
f
i
c
a
t
i
o
n
 
i
n
 
t
h
e
 
e
v
i
d
e
n
c
e

o
f
 
t
h
e
 
f
a
c
t
s
 
f
o
u
n
d
.
s

Som
e deference to m

anage-
m

ent judgm
ent is, of course, proper. T

he
com

m
ission m

ay not, how
ever, defer to bald

assertions by m
anagem

ent. T
his is so par-

ticularly w
hen m

ore com
pellng evidence, in

the form
 of econom

ic and statistical analy-
ses and com

parisons of the typ w
hich can

be com
m

itte to recrd and be available for
a
n
a
l
y
s
i
s
 
b
y
 
t
h
e
 

com
m

ission and by a review
-

ing court, can be develope at reasnable
c
o
s
t
.
.
 
"
9

M
ountain Fuel urges the Public U

tilties
A

ct dòes not m
andate any particular typ

o
f
 
p
r
o
c
e
d
i
n
g
 
i
n
 
a
 
r
a
t
e
 
m
a
k
i
n
g
 
h
e
a
r
i
n
g
.

Setion 541 m
andate all charges m

ade
by a public utilty shall be just and reona-
b
l
e
.
 
S
e
c
t
i
o
n
 
5
4
1
)
 
m
a
n
d
a
t
e
s
 
t
h
e
 
c
o
m
-

m
ission shall determ

ine just, reasonable or
s
u
f
f
i
c
i
e
n
t
 
r
a
t
e
s
 
a
n
d
 
s
h
a
l
l
 
f
i
x
 
t
h
e
 

s
a
m
e
 
b
y

order. C
hapter 7 of T

itle 54 contains the
l
e
g
i
l
a
t
i
v
e
 
e
n
a
c
t
m
e
n
t
s
 
c
o
n
c
e
r
n
i
n
g
 
h
e
a
r
i
n
g
s
,

p
r
a
t
i
c
e
,
 
a
n
d
 
p
r
o
u
r
e
 
u
n
d
e
r
 
t
h
e
 
P
u
b
l
i
c

U
tilities A

ct. 547-12(1) and (2), as am
end-

ed in 1975 and 1976, concern the prod-
ings in the cae of a rate increae. T

he
am

endm
ents m

ade som
e significant textual

c
h
a
n
g
e
s
 
i
n
 
s
u
b
s
e
c
t
i
o
n
 
1
.
 
P
r
i
o
r
 

t
o
 
t
h
e

am
endm

ent subsection (1) provided:
"N

o public utilty shall raise any rate
.
 
'
.
 
.
 
u
n
d
e
r
 

any circum
stances w

hat-
s
o
v
e
r
,
 
e
x
c
e
p
t
 
u
P
o
n
 
a
 
s
h
o
w
i
n
g
 
b
e
f
o
r
e
 
t
h
e

com
m

ission and a finding by the com
m

is-
sion that such increae is justified."
C

urrently subsection (1) provides:
"N

o public utilty shall raise any rate
.
 
u
n
d
e
r
 
a
n
y
 
c
i
r
c
u
m
s
t
a
n
c
e
s
 
w
h
a
t
-

sover, except in the cae of fuel cost
i
n
c
r
e
a
s
s
 
t
o
 
t
h
e
 
u
t
i
l
t
y
 
b
y
 
a
n
 
i
n
d
e
p
e
n
d
e
n
t

s
o
u
r
c
 
o
f
 
s
u
p
p
l
y
,
 
a
n
d
 
t
h
e
n
 
o
n
l
y
 
u
p
ò
n
 
a

s
h
o
w
i
n
g
 
b
e
f
o
r
e
 
t
h
e
 
c
o
m
m
i
s
s
i
o
n
 
a
n
d
 
a

finding. by the com
m

ission that such in-
c
r
a
s
e
 
i
s
 
j
u
s
t
i
f
i
e
d
;
 
p
r
o
v
i
d
e
d
,
 
h
o
w
e
v
e
r
,

t
h
a
t
 
a
 
p
u
b
l
i
c
 
h
e
a
r
i
n
g
 
b
e
 
h
e
l
d
 
w
i
t
h
i
n
 
3
0

days after the date of any tentative order
i
s
s
u
e
d
 
b
y
 
t
h
e
 
c
o
m
m
i
s
s
i
o
n
 
a
l
l
o
w
i
n
g
 
s
u
c
h

fuel cost increase, or"
S

ubsection (2), as am
ended 1976, pro-

vides:"W
henever there shall be fied w

ith the
com

m
ision any schedule stating a single

o
r
 
j
o
i
n
t
 
r
a
t
e
.
 
.
 
i
n
c
r
e
a
s
i
n
g
 

or ,re-
sulting in an increase in any rate .
t
h
e
 
c
o
m
m
i
s
s
i
o
n
 
m
a
y
 
e
i
t
h
e
r
 
u
p
ò
n
 
c
o
m
-

plaint, or upòn its ow
n initiative w

ithout
com

plaint, upon reasonable notice, enter
upon a hearing concerning the propriety
o
f
 
s
u
c
h
 
r
a
t
e
 
a
n
d
 
p
e
n
d
i
n
g
 
t
h
e

h
e
a
r
n
g
 
a
n
d
 
t
h
e
 
d
e
c
i
s
i
o
n
 
t
h
e
r
e
o
n
,
 

such
r
a
t
e
 
s
h
a
l
l
 
n
o
t
 
g
o
 
i
n
t
o
 
e
f
f
e
c
t
;
 
p
r
o
v
i
d
e
d
,

t
h
a
t
 
a
n
y
 
r
a
t
e
.
 
.
 
s
h
a
l
l
 
b
e
c
o
m
e
 
f
i
-

nal at the expiration of120 days from
 the

t
i
m
e
 
w
h
e
n
 
s
u
c
h
 
r
a
t
e
 
i
s
 
f
i
e
d

w
ith the com

m
ission. If hearings cannot

reasonably be com
pleted w

ithin said 12
d
a
y
s
,
 
t
h
e
.
 com

m
ission m

ay in its discretion
extend the period not exceding an addi-
t
i
o
n
a
l
 
1
2
0
 
d
a
y
s
.
 
I
n
 
t
h
e
 
e
v
e
n
t
 
o
f
 
s
u
c
h

e
x
t
e
n
s
i
o
n
 
o
f
 
t
i
m
e
 
t
h
e
 
c
o
m
m
i
s
s
i
o
n
 
m
a
y
,
 

by
tem

pòrary order, allow
 any am

ount that
h
a
s
 
b
e
n
 
f
u
l
l
y
 
j
u
s
t
i
f
i
e
d
 
p
e
n
d
i
n
g
 
t
h
e
 

com
-

m
ission's final decision. O

n such hearing
t
h
e
 
c
o
m
m
i
s
s
i
o
n
 
s
h
a
l
l
 
e
s
t
a
b
l
i
s
h
 
t
h
e
 
r
a
t
e

w
hich it shall find to be just

and reasonable."

U
nder subsection (1), prior to am

end-
m
e
n
t
,
 
n
o
 
p
u
b
l
i
c
 
u
t
i
l
t
y
 
c
o
u
l
d
 
i
n
c
r
e
a
e
 
r
a
t
e
s
,

under any circum
stances w

ithout a proee-
ing before' the, cgirm

ission in w
hich the

u
t
i
l
t
y
'
:
h
i
l
 
t
h
e
 
b
u
r
d
e
n
 
o
f
 
p
r
o
o
f
 
t
o
 
a
d
d
u
c
e
,

substantial 
evidence upòn w

hich the com
-

m
ision could predicate a finding the in-

c
r
e
a
e
 
w
a
s
 
j
u
s
t
i
f
i
e
d
.
 
U
n
d
e
r
 
s
u
b
s
e
c
t
i
o
n
 
(
1
)

prior to am
endm

ent, II proceeding w
as re-

quired, but the utilty could take the initia-
t
i
v
e
a
n
d
 
e
x
p
e
d
i
t
e
 
t
h
e
 
m
a
t
t
e
r
.
 
U
n
d
e
r
 
s
u
b
-

. section (2), prior to am
endm

ent, a schedule
increasing a rate could be filed, w

hich if it

9. S
tate v. Jager, A

laska, 537 P
.2d 1I00, li 13.,

1114 (1975).
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.
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C
,
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7. T
erra U

tiities. Inc. v. Publjc Servce C
om

m
is-

s
i
o
n
,
 
U
t
a
h
,
 
5
7
5
 
P
.
2
d
 
1
0
2
9
,
 
1
0
3
2
 
(
1
9
7
8
)
.

8
.
 
P
B
I
 
F
r
e
i
g
h
t
 
S
e
r
v
c
e
 
v
.
 
P
u
b
l
i
c
 
S
e
r
v
c
e
 
C
o
m
m
.
,

U
t
a
h
,
 
5
9
8
 
P
.
d
 
1
3
5
2
 
(
1
9
7
9
)
.



1
2
4
8
 
U
t
a
h

614 PA
C

IFIC
 R

E
PO

R
T

E
R

, 2d SE
R

IE
S

w
ere not suspended by the initiation of a

hearng, w
ould go into effect thirt days

a
f
t
e
r
 
t
h
e
 
f
i
l
n
g
 
o
f
 
t
h
e
 
s
c
h
e
d
u
l
e
,
 
s
u
b
j
e
c
t
 
t
o

the pow
er of the com

m
ission, after hearing,

to alter or m
odify the sam

e.
B

y the am
endm

ents to subsetion (1), the
p
r
o
c
e
d
i
n
g
 
f
o
r
m
e
r
l
y
 
p
r
o
v
i
d
e
d
 
t
h
e
r
e
u
n
d
e
r

w
as abolished. T

his subsection is curently
d
e
v
o
t
e
 
e
x
c
l
u
s
i
v
e
l
y
 
t
o
 
t
h
e
 
p
r
o
u
r
 
f
o
r

prouring a tentative order for a rate in-
cre w

hen there is a fuel cost incre by
an independent supplier, viz., a prehearing
i
n
c
r
 
m
a
y
 
b
e
 
g
r
n
t
e
 
b
a
s
e
d
 
o
n
 
s
u
b
m
i
s

sion of prof and a finding the increas is
j
u
s
t
i
f
i
e
d
.
 
H
o
w
e
v
e
r
,
 
t
h
e
r
e
 
i
s
 
a
 
p
r
o
v
i
s
i
o
n
 
f
o
r

a
 
p
u
b
l
i
c
 
h
e
a
r
i
n
g
 
w
i
t
h
j
n
 
3
0
 
d
a
y
s
 
a
f
t
e
r
 

the
issuance of. the' tentative order. Prorfu
a
m
e
n
d
m
e
n
t
,
 
t
h
e
'
 
t
w
o
,
'
 
s
u
b
s
e
t
i
o
n
s
 

s
e
t
 
f
o
r
t
h

tw
ò different typ of proure to effecfä

r
a
t
e
 
i
n
c
r
e
e
.
 
T
h
e
 
a
m
e
n
d
e
d
 
s
u
b
s
e
t
i
o
n
 
(
1
)

concludes w
ith,the disjunctive "or," w

hich
w
i
t
h
i
n
 
t
h
e
 
c
o
n
t
e
x
t
 
o
f
 
t
h
e
 
r
e
l
e
v
a
n
t
 
p
r
o
v
i
-

sions, apPear. to integrte the 'tw
o subs~

tions into one procdure. T
he form

er provi-
sion in substion (2), w

hich perm
itt an

u
r
i
c
h
a
l
l
e
n
g
e
d
 
r
a
t
e
 
i
n
c
r
e
a
e
 
t
o
 
g
o
 
i
n
t
o
 
e
f
f
e
c
t

30 days after the new
 schedule w

as filed,
w
a
s
 
d
e
l
e
t
e
 
b
y
 
t
h
e
 
l
e
g
i
l
a
t
u
r
e
.
 
T
h
e
 
c
u
r
r
n
t

statutory desigr appe to be direte to
w
i
i
 
a
m
e
l
i
o
r
a
t
i
n
g
 
t
h
e
 
p
r
o
b
l
e
m
 

o
f
 
r
e
g
u
l
a
-

tory lag by perm
itting a pre-hearng tentac

tive òrder for à fuel cost increse, and pro
viding speific tim

e lim
its in w

hich a filng
f
o
r
 
a
 
r
a
t
e
 
i
n
c
r
e
e
 
s
h
a
l
l
 
b
e
o
m
e
 
f
i
n
a
L
.

H
o
w
e
v
e
r
,
 
t
h
e
r
e
 
i
s
 
o
n
e
 
o
t
h
e
r
 
a
s
p
e
t
 
t
o
 
t
h
e

procdure, any tim
e a hearing is reuired,

the duty devolves upon the P.S.C
. to set

r
a
t
e
,
 
"
w
h
i
c
h
 
i
t
 
s
h
a
l
l
 
f
i
n
d
 
t
o
 
b
e
 
j
u
s
t
 
a
n
d

reasonable."

(6) A
 just and reaonable rate is one

that is sufficient to perm
it the utilty to

r
e
v
e
r
 
i
t
s
 
c
o
s
t
s
 
o
f
 
s
e
r
v
c
e
 
a
n
d
 
a
 
r
e
a
s
n
a
b
l
e

return on the value of property devote to
public use.IO

 T
hus, the typ of proing

(a general rate ca or an abbreviate pro-
1
0
.
 
F
e
d
e
r
a
 
P
o
w
e
r
 
C
o
m
m
i
s
s
i
o
n
 
v
.
 
M
e
m
p
h
i
s

U
ght, G

as and W
ater D

ivision, 411 U
.S

. 458,
466,93 S

.C
t. 1723, 1728, ¡l6 L.E

d.2d 426 (1973);
S

outhern C
aforna G

as C
om

pany v. P
ublic

U
tilities C

om
m

ission, 23 C
aL.3d 470, 153 C

a.
R
p
t
r
.
 
1
0
,
 
5
9
1
 
P
.
2
d
 
3
4
,
 
3
7
 
(
Ú
I
7
9
)
.

c
e
i
n
g
)
 
w
h
i
c
h
 
t
h
e
 
P
.
S
.
C
.
 
m
u
s
t
 
c
o
n
d
u
c
t
 
d
e
-

pends on how
 the com

ponents involved in
determ

ining a just and reasonable rate af-
f
e
c
t
 
t
h
a
t
 
s
t
a
n
d
a
r
d
.

In C
ity of L

o A
ngeles v. Public U

tilties
C
o
m
m
i
s
s
i
o
n
 
1
1
 
t
h
e
 
C
o
u
r
t
 
p
o
i
n
t
e
d
 
o
u
t
 
t
h
a
t

the basic approach in rate m
aking is to take

a
 
t
e
t
 
y
e
a
r
 
a
n
d
 
d
e
t
e
r
m
i
n
e
 
t
h
e
 
r
e
v
e
n
u
e
s
,

e
x
p
e
n
s
e
s
,
 
a
n
d
 
i
n
v
e
s
t
m
e
n
t
 
f
o
r
 
t
h
e
 
t
e
t
 
y
e
a
r
.

T
h
e
 
t
e
t
 
p
e
r
i
o
d
 
r
e
s
u
l
t
s
 
a
r
e
 
a
d
j
u
s
t
e
 
t
o
 
a
l
l
o
w

f
o
r
 
r
e
o
n
a
b
l
y
 
a
n
t
i
C
i
p
a
t
e
 
c
h
a
n
g
e
s
 
i
n
 
r
e
v
e
-

nues, expense, or other conditions in order
t
h
a
t
 
t
h
e
 
t
e
t
-
p
e
r
i
o
d
 
r
e
s
u
l
t
s
 
o
f
 
o
p
e
r
a
t
i
o
n
s

w
ill . be as nearly representative of future

conditions as poible. T
he com

m
ission m

ay
a
d
j
u
s
t
 
a
l
l
 
f
i
g
u
s
,
.
 
r
e
v
e
n
u
e
,
 

expense, and
i
n
v
e
s
t
m
e
n
t
 
.
 
f
o
r
í
i
n
t
i
c
i
p
~
t
e
d
e
í
i
ä
r
i
g
e
"
 
b
u
t
 
i
t

m
ay not adjust one side òrpiirt of the

e
q
u
a
t
i
o
n
 
w
i
t
h
o
u
t
.
 
a
d
j
u
s
t
i
n
g
 

the 
o
t
h
e
r
;
 
u
n
-

l
e
s
 
t
h
e
r
e
 
i
s
 
a
 
f
i
r
i
d
i
n
g
 
t
h
e
 

p
a
r
t
i
c
u
l
a
r
 
e
x
-

p
e
n
s
 
i
s
 
e
x
t
r
a
o
r
d
i
n
a
r
.
 
I
n
 
o
t
h
e
r
 
w
o
r
d
s
,

there is no basis for adjusting a test year
figure in the absence of a finding the in-
creed revenues expete in the future
(
a
d
j
u
s
t
e
 
t
o
 
r
e
f
l
e
c
t
 
n
e
w
 
c
u
s
t
o
m
e
r
s
)
 
w
i
l
l
 
n
o
t

be sufficient to offset the investm
ent and

o
t
h
e
r
 
i
n
c
r
e
a
s
 
i
n
v
e
s
t
m
e
n
t
 
a
n
d
 
e
x
p
e
n
s
e
s
,

I
n
 
d
e
t
e
r
m
i
n
i
n
g
 
a
 
j
u
s
t
 
a
n
d
 
r
e
a
s
n
a
b
l
e

r
a
t
e
,
 
t
h
e
 
g
r
 
r
e
v
e
n
u
e
s
 
s
h
o
u
l
d
 
b
e
 
o
f
a
 
s
u
m

to cover tw
o distinct com

ponents, the oper-
ating expens and the return on investe
capitaL

. T
he return (the profit) is calculat-

e
d
s
o
l
e
l
y
 
o
n
 
t
h
e
 
r
a
t
e
 
b
a
s
e
 
(
t
h
e
 
c
a
p
i
t
a
l
e
ò
n
-

tribute by the investors); the utilty is riot
entitled to ea an additional profit on its
e
x
p
e
n
s
s
 
b
u
t
 
o
n
l
y
 
t
o
 
r
e
v
e
r
 
t
h
e
s
e
 
c
o
s
t
s
 
o
n

a dollar for dQ
llar basis.1%

 In a general rate
proeeing the com

m
ision determ

ines for a
tet perioa the expenses, the rate bas,and
the rate of return to be allow

ed. B
ased on

those figures the com
m

ission deteines
the revenue requirem

ents, then fixes a rate
to produce sufficient, incom

e to m
eet the

revenue requirem
ents. T

hereafter, w
hen

an item
 of expense, varies disproportionate

1
1
.
 
7
 
C
a
.
3
d
 
3
3
1
,
 
1
0
2
 
C
a
L
.
R
p
t
r
.
 
3
1
3
,
 
4
9
7
 
P
.
2
d

785,797 (1972).

12. S
outhern C

alifornia E
dison C

om
pany v.

Pub1lc U
tilities C

om
m

ssion, 20 C
aL

.3d 813, 144
e
a
l
.
R
p
t
r
.
 
9
0
5
,
 
5
7
6
 
P
.
2
d
 
9
4
5
,
 
9
4
7
 
(
1
9
7
8
)
.

I..I

'U
T

A
H

 D
E

PT
. O

F B
U

SIN
E

SS, E
T

C
. v. P. S. C

.
C
i
t
 
a
s
 
U
t
a
,
 
6
1
4
 
P
.
2
 
1
2
4
2

ly to varations in other costs there m
ay be ben any adjustm

ents in reference to pro-
a
n
 
a
b
b
r
e
v
i
a
t
e
d
 
p
r
o
c
d
i
n
g
 
(
o
f
f
s
e
t
)
 
t
o
 
a
d
j
u
s
t
 
d
u
c
t
i
v
i
t
y
 
o
r
 
e
f
f
i
c
i
e
n
c
y
 
g
a
i
n
s
,
 
o
r
 
w
h
e
t
h
é
r

r
a
t
e
.
 
I
n
 
a
n
 
o
f
f
s
e
t
 
p
r
o
c
e
e
d
i
n
g
 
i
t
 
i
s
 
d
e
e
m
e
d
 
t
h
i
s
 
s
i
n
g
l
e
 
e
x
p
e
n
s
e
 
i
t
e
m
 
w
a
s
 
o
f
f
s
e
t
 
b
y
 
o
t
h
e
r

to serve no usefui purpse to relculate all factors in the com
pany's operations, or

t
h
e
 
f
a
c
t
o
r
s
 
i
n
v
o
l
v
e
d
 
i
n
 
a
 
g
e
n
e
r
a
l
 
r
a
t
e
 
p
r
o
-
 
b
o
t
h
.
 
T
h
e
 
a
p
p
l
i
c
a
n
t
 
s
h
o
u
l
d
 
p
r
o
j
e
c
t
 

a
n
y
 
a
n
-

ceeding.13 ticipated increae in revenues reulting
T

he pur of an offset proceeding is to from
 new

 hook-ups or increased consum
p-

perm
it a prom

pt rate adjustm
ent to offset tion in evaluating productivity.16

an unusual change in' an expense such as In asesing applicant's claim
 for an ad-

fuel costs. C
onceptuall~

, it is erro~
~

us to justm
ent the P

.S
.C

. has the authority to
deem

 an of~
set proding as a m

iniature as the policy consideration involved, for
rate proceding intended to generate w

hat- an autom
atic adjustm

ent of rate to reflect
ever ~

te ar~
 .de~

m
ed necssry to prevent changes in the cost of partially controllable

?
e
c
a
y
 
1
1
 
a
 
u
t
.
i
l
i
t
y
 
s
 
o
v
e
r
a
l
l
 
r
a
t
e
 
o
f
 
r
e
t
~
r
n
 
o
.
n
 
f
a
c
t
o
r
s
,
 
s
u
c
h
 
a
s
 

w
ages and salaries, tends to

i
n
v
e
s
t
e
 
c
a
p
i
t
a
l
.
 
A
n
 
o
f
f
s
e
t
 
p
r
o
i
n
g
 
I
S
 
r
e
s
u
l
t
 
i
n
 
t
h
e
 

elim
ination of incentive of the

a
n
 
e
x
p
e
t
e
 
a
d
j
u
s
t
m
e
n
t
 
p
r
o
c
u
r
e
 
t
o
 

a
l
l
o
w
 
u
t
i
l
t
y
 
t
o
 
e
c
n
o
m
i
z
e
 
a
n
d
 
t
o
 
s
e
e
k
 
g
r
a
t
e
r

u
t
i
l
t
y
 
t
o
 
r
e
c
o
u
p
 
i
t
s
 
c
o
s
t
s
,
 
a
n
d
 
n
o
t
 
t
o
 
i
n
s
u
r
e
 
f
f
i
'
 
1
1
 
'

that, 
its 

authorid rate of return is actually e iciency.
e
a
r
n
e
d
.
1
4
 
T
h
u
s
,
 
i
n
 
s
u
c
h
 
a
.
 
,
p
r
o
d
i
n
g
 
a
l
l

factors are held constant except the specific
item

s under review
. IS

If M
ountain Fuel sought m

erely an.offset
p
r
o
i
n
g
,
 
t
h
e
 
t
e
s
t
i
m
o
n
y
 
c
o
n
c
e
r
n
i
n
g
 
t
h
e

decy of its rate of return w
as irlevant.

T
he initiation of a new

 test year w
as incon-

s
i
s
t
e
n
t
 
w
i
t
h
 
t
h
e
 
i
d
e
a
 
t
h
a
t
 
a
 
m
e
r
e
 
a
d
j
u
s
t
-

m
ent of the prior test year w

as sought, for
all factors, not im

m
ediately involved w

ith
t
h
e
 
s
p
e
i
f
i
c
 
e
l
e
m
e
n
t
s
 
u
n
d
e
r
 
r
e
v
i
e
w
,
 
w
o
u
l
d

rem
ain constant. T

o be entitied to a rate
adjustm

ent, M
ountain Fuel had the burden

to prove the w
age increae constituted an

extrrdinary expense, e. g., disproportion-
ate in' relation w

anticipate expens and
gros revenues. W

hether the salary in-
c
r
e
a
e
 
w
a
s
 
e
x
t
r
à
o
r
d
i
n
a
r
 
w
o
u
l
d
 
d
e
p
e
n
d
 
o
n

w
h
e
t
h
e
r
 
t
h
e
 
e
v
i
d
e
n
c
e
 
i
n
d
i
c
a
t
e
 
t
h
e
r
e
 
h
a
d

1
3
.
 
C
a
i
f
o
r
n
i
a
 
M
a
n
u
f
a
c
t
u
r
e
r
'
s
 
A
s
s
o
c
i
a
t
i
o
n
 
v
.

Public U
tilities C

om
m

ission, 155 C
al.R

ptr. 664,
595 P

.2d 98, 100101 (1979).

14. S
outhern C

alifornia G
as C

om
panyv. P

ublic
U
t
i
l
i
t
e
s
 
C
o
m
m
i
s
s
i
o
n
,
 
2
3
 
C
a
l
.
3
d
 
4
7
0
,
 
1
5
3
 
C
a
L
.

R
ptr. 10, 21, 591 P.2d 34, 44 (1979). T

he court
cited as factors to sustain this position, First, a
u
t
i
l
t
y
 
i
s
 
n
o
t
 
é
n
t
i
t
l
e
d
 
t
o
 
e
a
r
n
 
a
 
p
r
o
f
i
t
 
o
n
 
e
x
-

penses. "S
econd, even its law

ful profit w
as

not guaranteed. A
 utilty is entitled only to the

opportunity to earn a reasonable return on its
investm

ent; the law
 does not insure that it w

il
in fact earn the paricular rate of return autho-
ried by the com

m
ission, or indeed that it w

il
earn any net (return)."

iS
. id.
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(7) In evaluating an application, the
fundam

ental principle involved is that post-
t
e
t
-
y
e
a
r
 
a
d
j
u
s
t
m
e
n
t
s
,
 
t
o
 
e
x
p
e
n
s
e
,
 
m
u
s
t
 
b
e
'

m
atchßd w

ith post-tet-year revenue in-
creaes w

hich m
ight offset additional ex-

p
e
n
d
i
t
u
r
e
s
.
l
s
 
A
 
c
l
a
i
m
 
f
o
r
 
a
 
p
o
s
t
-
t
e
t
-
y
e
a
r

w
age adjustm

ent has been disallow
ed on

t
h
e
 
b
a
s
i
s
 
o
f
 
a
 
p
r
e
s
u
m
p
t
i
o
n
 
o
f
 
i
n
c
r
e
a
s
e
d

p
r
o
d
u
c
t
i
v
i
t
y
 
a
n
d
 
c
o
r
r
e
s
p
o
n
d
i
n
g
l
y
.
 
i
n
c
r
e
a
s
e
d

revenues.19 T
o be entitled to àn adjust-

m
e
n
t
 
f
o
r
 
i
n
c
r
e
a
e
d
 
w
a
g
e
 
a
n
d
 
s
a
l
a
r
 
e
x
-

pens the applicant m
ust sustain its eviden-

t
i
a
r
 
b
u
r
d
e
n
 
t
o
 
e
s
t
a
b
l
i
s
h
 
t
h
e
s
e
 
p
a
y
r
l
l
 
i
n
-

c
r
e
a
e
s
 
w
i
l
l
 
n
o
t
 
b
e
 
o
f
f
s
ê
t
 
b
y
 
p
r
o
d
u
c
t
i
v
i
t
y

and increed sales.20

(8) In sum
m

ary, there is no proviion in
the P

ublic U
tilties A

ct, w
hich preludes the

authority of the P.S.C
. to conduct an abbre-

1
6
.
 
R
e
:
 
I
n
t
e
r
m
o
u
n
t
a
i
n
 
G
a
s
 
C
o
m
p
a
n
y
,
 
2
6
 
P
.
U
.

R
.
4
t
h
 
4
4
,
 
4
5
8
 
(
1
9
7
8
)
.
 
'

17. W
ísronsin's E

nvironm
ental D

ecade, Inc. v.
P
u
b
l
i
è
-
S
e
r
v
c
e
 
C
o
m
m
i
s
s
i
o
n
,
 
8
1
 
W
i
s
.
2
d
 
3
4
,
 
2
6
0

N
.W

.2d 712, 715 (1978); R
e: U

tah Pow
er &

U
ght C

om
pany, 95 P.U

.R
.N

.S. 390, 399 (1952).

1
8
.
 
R
e
:
 
S
o
u
t
h
e
r
n
 
C
a
l
i
f
o
r
n
i
a
 
E
d
i
s
o
n
 
C
o
m
p
a
n
y
,

23 P
.U

.R
.4th 44, 48 (1977).

19. id.

2
0
.
 
I
d
.
;
 
R
e
:
 
N
o
r
t
h
e
r
n
 
P
u
b
l
i
c
 
S
e
r
v
i
c
e
 
C
o
m
p
a
n
y
,

22 P.U
.R

.4th 60, 79 (1977); Pennsylvania Pub-
lic U

tilty C
om

m
ission v. T

. W
. Philips G

as and
O

il C
om

pany, 26 P.U
.R

A
th i, 13 (1978).

,~
~

~
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':::':~
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1
2
5
0
 
U
t
a
h

614 PA
C

IFIC
 R

E
PO

R
T

E
R

, 2d SE
R

IE
S

v
i
a
t
e
 
p
r
o
e
e
d
i
n
g
 
t
o
 
a
d
j
u
s
t
 
a
 
u
t
i
l
t
y
 
r
a
t
e
 

or

c
h
a
r
g
e
,
 
b
u
t
 
a
n
y
 
r
a
t
e
 
s
o
 
a
d
j
u
s
t
e
d
 
m
u
s
t
 
b
e

predicate upon a finding that such adjust-
ed rate is just and reasonable. In turn, this
finding m

ust be supportd by substantial
e
v
i
d
e
n
c
e
 
c
o
n
c
e
r
n
i
n
g
 
e
v
e
r
y
 

s
i
g
n
i
f
i
c
a
n
t
 
e
l
e
-

m
e
n
t
 
i
n
 
t
h
e
 
r
a
t
e
 
m
a
k
i
n
g
 
c
o
m
p
o
n
e
n
t
s
 
(
e
x
-

p
e
n
s
e
 
o
r
 
i
n
v
e
s
t
m
e
n
t
)
 
w
h
i
c
h
 
i
s
 
c
l
a
i
m
e
d
 
b
y

the applicant as the basis to justify a rate
adjustm

ent.

(9) T
he D

ivision' further urges this
C
o
u
r
t
 
t
o
 
d
e
c
l
a
r
e
 
t
h
e
 
o
r
d
e
r
 

o
f
 
t
h
e
 
P
.
S
.
C
.

i
n
v
a
l
i
d
 
a
n
d
 

void from
 its inception, and to

order the am
ounts collected thereunder to

b
e
 
r
e
f
u
n
d
e
d
.
 
T
o
 
u
n
d
e
r
t
k
e
 
s
u
c
h
 
a
 
c
o
u
r
s
e

w
ould be tantam

ount to tlìs C
ourt engag-

ing in ratem
aking, w

hich is strctly a legis-
lative pow

er, for the P.S.C
. in fixing and

p
r
o
m
u
l
g
a
t
i
n
g
 
r
a
t
e
 
a
c
t
s
 
m
e
r
e
l
y
 
a
s
 
a
n
 
a
r
m

of the Legislature. T
he review

 by this
C

our of the orders of the P.S.C
. is confined

t
o
 
t
h
e
 
l
e
g
a
l
 
i
s
s
u
e
s
 
o
f
 
w
h
e
t
h
e
r
 
t
h
e
r
e
 

is 
sub-

s
t
a
n
t
i
a
l
'
 
e
v
i
d
e
n
c
e
 
t
o
 
s
u
s
t
a
i
n
 
t
h
e
 

f
i
n
d
i
n
g
s
 
o
f

t
h
e
 
P
.
S
.
C
.
;
 
w
h
e
t
h
e
r
 
t
h
e
 
P
.
S
.
C
.
 
h
a
s
 
e
x
e
r
-

cised its authority accrding to law
; and

w
hether any constitutional rights of a com

-
plaining party have ben invaded or disre-
garded. A

ny' interference by, this C
ourt

beyond the aforem
entioned lim

its w
ould

constitute an interference w
ith the law

-
m

aking, pow
er of this state.21 T

hus, the
o
r
d
e
r
 
o
f
 
t
h
e
 
P
.
S
.
C
.
 
i
s
 

set aside, and this
m

atter is rem
anded to the P

.S
.C

. to deter-'
m
i
n
e
 
w
h
e
t
h
e
r
 
t
h
e
 
a
d
j
u
s
t
m
e
n
t
 
s
o
u
g
h
t
 
b
y

a
p
p
l
i
c
a
n
t
 
w
o
u
l
d
 
b
e
 
a
 
j
u
s
t
 
a
n
d
 
r
e
a
s
o
n
a
b
l
e

rate.

S
T

A
N

D
IN

G
 O

F
 T

H
E

 D
IV

IS
IO

N
M

ountain F
uel attacks the. standing of

t
h
e
 
D
i
v
i
s
i
o
n
 
o
f
 
P
u
b
l
i
c
 
U
t
i
l
t
i
e
s
 
t
o
 
b
r
i
n
g
 
t
h
i
s

action.

Its analysis of the relevant statutory pro-
visions fails to give the intended effect to
Sections 13-1-1.1 and 13-1-1.3 on the func-

21. T
erra U

tiities. Inc. v. Public Servce C
om

-
m

ission, U
tah, 575 P.2d 1029 (1978); Jerem

y
Fuel &

 G
rain C

o. v. Public U
tilties C

om
m

., 63
U

tah 392, 226 P. 456 (1924); Salt L
ake C

ity v.
U

tah 
L

ight &
 T

raction C
om

pany, 52 U
tah 210,

173 P
. 556 (1918).

tions of the P.S.C
. T

hese statutes are de-
signed to separate the quasi-judicial and
rule-m

aking functions of the P.S.C
. from

 its
investigatory and prosecutorial functions,
i
n
c
l
u
d
i
n
g
 
t
h
e
 
s
t
a
f
f
s
'
 
r
o
l
e
 
t
o
 
d
i
s
c
o
v
e
r
 
a
n
d

p
r
e
e
n
t
 
e
v
i
d
e
n
c
e
 
a
s
 
a
n
 
a
d
v
o
c
t
e
 
c
o
n
c
e
r
n
i
n
g

the public interest.

T
he im

pact of these statutory provisions
should be evaluate w

ithin the context of
c
e
r
t
i
n
 
e
v
o
l
v
i
n
g
 
a
d
m
i
n
i
s
t
r
a
t
i
v
e
 
l
a
w
 
p
r
i
n
c
i
-

ples concèrning the separation of incom
pati-

b
l
e
 
f
u
n
c
t
i
o
n
s
 
i
n
 
a
d
m
i
n
i
s
t
r
a
t
i
v
e
 
a
g
e
n
c
i
e
s
.

M
any aspects of this subject are discussed

i
n
2
 
D
a
v
i
s
,
 
A
d
m
i
n
i
s
t
r
a
t
i
v
e
 
L
a
w
 
T
r
e
a
t
i
s
e
,

C
hapter. 

13.23

T
he concept of separation of functions is

a propose solution to the problem
 of pre-

venting 
c
o
n
t
a
m
i
n
a
t
i
o
n
 
o
f
 
j
u
d
g
i
n
g
 
b
y
 
t
h
e

perform
ance of inconsistent functions; in-

cluding prosecuting and investigating, insti-
t
u
t
i
n
g
 
p
r
o
i
n
g
s
,
 
n
e
g
o
t
i
a
t
i
n
g
'
 
s
e
t
t
l
e
m
e
n
t
s
,

a
n
d
 
t
e
t
i
f
y
i
n
g
.
 
M
a
n
y
 
a
d
m
i
n
i
s
t
r
a
t
i
v
e
 
a
g
e
n
-

c
i
e
s
 
t
h
r
o
u
g
h
 
t
h
e
 
a
g
e
n
c
y
 

heads or staff or
b
o
t
h
'
 
p
e
r
f
o
r
m
 

all these various furictions.
T

he 
o
b
j
e
c
t
i
v
e
 
i
s
 

t
o
 
s
e
p
a
r
a
t
e
 
i
n
c
o
n
s
i
s
t
e
n
t

f
u
n
c
t
i
o
n
s
 
i
n
 
s
u
c
h
 

a w
ay as to protet the

j
u
d
g
i
n
g
 
f
u
n
c
t
i
o
n
.
2
3

T
he problem

 of com
bined functions m

ay
b
e
 
r
e
m
e
d
i
e
d
 

by an appropriate internal divi-
sion of labor,' w

hereby those w
ho hear and

decide are insulated from
' all other phases

o
f
 
t
h
e
 
c
a
e
.
 
T
h
e
 
v
i
e
w
s
 
o
f
'
 
t
h
e
 
a
g
e
n
c
y
'
s

investigators and advoctes should be
presented only in open hearings w

here they
can be know

n and m
et by those w

ho m
ay be

a
d
v
~
e
l
y
 
å
f
f
e
c
t
e
 
b
y
 
t
h
e
m
.
2
4
 
T
h
e
r
e
 
i
s
 
a

n
e
e
\
 
f
o
r
 

separation in rate-m
aking and re-

lated functions; those w
ho prepare and

present rate caes as. advoctes should not
participate in judging; to the extent the
s
t
a
f
 
i
s
 
e
n
g
a
g
e
d
 
i
n
 
a
d
v
o
c
a
c
y
;
 
t
h
e
 
a
g
e
n
c
y

s
h
o
u
l
d
 
n
o
t
 

have unlim
ited access to the

irinds of the staff:25 A
nother aspect, w

hich
should be considered in separating incon-
sistent funètions, is the' oèurrence in an

2
2
.
 
P
a
g
e
s
 
1
7
1
-
2
4
9
.

2
3
.
 
I
d
.
,
 
S
e
c
.
 
1
3
.
0
1
,
 
p
.
 
1
7
L
.

2
4
.
 
I
d
.
,
 
S
e
c
.
 
1
3
.
0
3
,
 
p
.
 
1
8
6
.

2
5
.
 
I
d
.
,
 
S
e
c
.
 
1
3
.
0
5
,
 
p
p
.
 
2
0
1
-
2
0
2
.

U
T

A
H

 D
E

PT
. O

F B
U

SIN
E

SS, E
T

C
. v. P. S. C

.
C
i
t
e
 
a
s
 
U
t
a
 
6
1
4
 
P
.
2
d
 
1
2
4
2

agency of investigators, prosecutors, and
j
u
d
g
e
s
 
h
a
v
i
n
g
 
a
 
c
o
m
m
o
n
,
 
s
u
p
e
r
i
o
r
.
 
T
h
o
s
e

w
h
o
 
d
o
 
t
h
e
 
f
i
n
a
l
 
j
u
d
g
i
n
g
 

s
h
o
u
l
d
 
n
o
t
 
h
a
v
e

t
h
e
 
r
e
s
p
o
n
s
i
b
i
l
t
y
 
f
o
r
 
d
e
t
e
r
m
i
n
i
n
g
 
p
r
o
s
e
c
u
t
-

ing policies. Furtherm
ore, those w

ho serve
as judges should not consider investigators'
r
e
p
o
r
t
 
a
n
d
 
r
e
c
o
m
m
e
n
d
a
t
i
o
n
s
 
w
i
t
h
 
r
e
p
e
t

t
o
 
p
r
o
s
e
c
u
t
i
o
n
.
2
6

E
ven though there is little concreteevi-

dence or' unfairness, there rem
ains a belief

i
n
 
t
h
e
 
i
m
p
r
o
p
r
i
e
t
y
 
o
f
 
t
h
e
 
c
o
m
b
i
n
a
t
i
o
n
 
o
f

functions in an adm
inistrative agency. T

he
separation of functions prom

ote attitudes
o
f
 
c
o
n
f
i
d
e
n
c
e
 
a
n
d
 
c
o
p
e
r
a
t
i
o
n
 
o
f
 
t
h
e
 
r
e
g
u
-

l
a
t
e
d
 
p
a
r
t
i
e
s
.
2
7

T
he U

tah statutes, separating the func-
t
i
o
n
s
 
o
f
 
t
h
e
 
P
.
S
.
C
.
,
 
a
v
e
r
t
 
c
e
r
t
a
i
n
 
p
r
o
b
l
e
m
s
,

w
h
i
c
h
 
a
r
e
 
u
n
d
e
r
 
t
h
e
 
A
.
P
.
A
.
 
P
r
o
f
e
s
s
o
r
 
D
a
-

vis explains:
"
 
I
f
,
 
f
o
r
 
i
n
s
t
a
n
c
e
,
 
t
h
e
 
F
e
d
e
r
a
l

P
o
w
e
r
 
C
o
m
m
i
s
s
i
o
n
 
i
s
 
d
e
c
i
d
i
n
g
 
a
 
h
a
r
-

fought question, on w
hich conficting evi-

d
e
n
c
e
 
h
a
s
 
b
e
n
 
g
i
v
e
n
,
 
f
o
r
 
t
h
e
 

purpse of
fixing for the future the rates of the X
Ç

om
pany, nothing in the A

.P.A
. prevents

m
em

bers of the C
om

m
ission's staff w

ho
h
a
v
e
 
p
l
a
y
e
d
 
t
h
e
 
r
o
l
e
 

o
f
 
a
d
v
o
c
t
e
s
 
f
r
o
m

participating in the proce of final deci-
sion,for under the A

ct rate fixing for the
future is not adjudication . ." Z

8
A
n
o
t
h
e
r
 
e
x
a
m
p
l
e
 
c
i
t
e
 
b
y
 
D
a
v
i
s
 
w
a
s
 
a
n

acknow
ledgem

ent 
b
y
 
t
h
e
 
C
o
m
m
i
s
s
i
o
n
e
r
s
 
o
f

t
h
e
 
F
.
C
.
C
.
 
t
h
a
t
 
t
h
e
 

C
om

m
ission's G

eneral
C
o
u
n
s
e
l
,
 
a
f
t
e
r
 
t
r
y
n
g
 
t
o
.
 
w
i
n
 
a
 
c
a
e
,
 
a
s
 
a
n

advocte in a public proeding, argued fur~
ther before the C

om
m

ission in an executive
session in the absence of oppoing counsl.
S
u
c
h
 
a
 
c
o
u
r
s
e
 
o
f
 

conduct w
as not in viola-

tion of the A
.P

.A
. beuse the cae involved

a
n
 
a
p
p
l
i
c
a
t
i
o
n
 
f
o
r
 

an initial license.a Such
a
 
p
r
o
c
d
u
r
 
w
o
u
l
d
 
.
n
o
t
 
b
e
 
c
o
u
n
t
e
n
a
n
c
e
 
u
n
-

der U
tah statutes.

T
he U

tah statutes share a com
m

on pur-
pose w

ith the A
.P.A

., but m
ore effectively

U
t
a
h
 
1
2
5
1

prevent the contam
ination of judging w

ith
either investigating or prosecuting. W

here
a
 
c
a
e
 
r
e
a
c
h
e
s
 
t
h
e
 
s
t
a
g
e
 
o
f
 
h
e
a
r
i
n
g
 
a
n
d

form
al adjudication, the person, w

ho did the
a
c
t
u
a
l
 
w
o
r
k
 
o
f
 
i
n
v
e
s
t
i
g
a
t
i
n
g
 
a
n
d
 

building
t
h
e
 
c
a
,
 
s
h
o
u
l
d
 
p
l
a
y
 

n
o
 
p
a
r
t
 
i
n
 
t
h
e
 
d
e
c
i
s
i
o
n
.

T
his principle is supportd by the rationale

that an investigator, if allow
ed to partici-

pate, w
ould be likely to interpolate facts

a
n
d
 
i
n
f
o
r
m
a
t
i
o
n
 
d
i
s
c
o
v
e
r
e
 
b
y
 
h
i
m
 
e
x
 
p
a
r
t

and not adduce at the hearng, w
here tes-

tim
ony is sw

orn and subject to crosxam
i-

n
a
t
i
o
n
 
a
n
d
,
r
e
h
u
t
t
a
l
.
 
I
n
 
a
d
d
i
t
i
o
n
,
 
a
n
 
i
n
v
e
s
-

tigator's function m
ay be parially that of a

d
e
t
e
c
t
i
v
e
,
 
w
h
o
s
e
 
p
u
r
p
s
e
 
i
s
 
t
o
 
f
e
r
r
t
 
o
u
t

and establish a cae. S
uch m

ay produce a
state of, m

ind incom
patible w

ith objective
im

partiality, w
hich is essential to the pro-

e
s
s
 
o
f
 
d
e
c
i
s
i
o
n
.
-

D
avis defines an advocte as one w

ho
t
r
i
e
s
 
t
ø
 
w
i
n
 
a
 
c
a
 
b
y
 
p
r
e
s
e
n
t
i
n
g
 
e
v
i
d
e
n
c
e

or argum
ent. D

avis urges that an advo-
c
a
t
e
,
 
w
h
e
t
h
e
r
 
o
r
"
 
n
o
t
 
h
e
 
i
s
 
a
 
p
r
o
s
e
c
u
t
o
r
,

should be bared from
 paricipating in the

judging function.ai D
avis is critical of the

A
.
P
.
A
.
,
'
 
w
h
i
c
h
 
'
l
i
m
i
t
s
 
s
e
p
a
r
a
t
i
o
n
 
o
f
 

function
requirem

ents to adjudication and speifical-
ly clasifies rate ca as rule m

aking. H
e

s
t
a
t
e
:
'
 
"
A
 
s
i
m
p
l
e
 

p
r
o
v
i
i
o
n
 
t
h
a
t
 

a
n
 
a
d
v
o
-

cate m
ay not participate in judging in any

t
y
p
 
o
f
,
 
c
a
e
 
w
o
u
l
d
 
b
e
 
a
p
p
r
o
p
r
i
a
t
e
,
 
f
o
r
 
n
o

m
atter w

hat the typ of cae m
ay be, the

sam
e m

an should not try to w
in for one side

and then help determ
ine the extent of his

o
w
n
 
s
u
c
c
s
s
.
"
 
S
2

D
avis, in his sum

m
ary, obsrves it is gen-

e
r
a
l
l
y
 
a
c
c
p
t
e
 
t
h
a
t
 
j
u
d
g
i
n
g
 
s
h
o
u
l
d
 
n
o
t
 
b
e

substanliilily contam
inate by inèonsistent

functioiistsuch ai(,prosecuting, advocting,
a
n
d
i
n
j
,
e
s
t
i
g
a
t
i
n
g
.
 
H
e
 
a
s
s
e
r
t
 
a
n
 
o
r
g
a
n
i
z
a
-

tion can properly perform
 inconsistent func-

tions so long as, the part of theorganiza-
tion are kept sufficiently separate.33 D

avis
u
r
g
e
s
 
r
e
v
i
e
w
i
n
g
 
c
o
u
r
t
 
s
h
o
u
l
d
 
n
o
t
 
a
l
l
o
w
 
a
n

2
6
.
 
I
d
.
,
 
S
e
c
.
 
1
3
.
0
5
,
 
p
.
 
2
0
2
.

3
1
.
 
I
d
.
,
 
S
e
c
.
 
1
3
.
0
7
,
 
p
.
 
2
1
8
.

2
7
.
 
I
d
.
.
 
S
e
c
.
 
1
3
.
0
5
,
 
p
.
 
2
0
5
.

3
2
.
 
I
d
.
,
 

S
ec. 13.10, p. 236.

2
8
.
 
I
d
.
,
 
S
e
c
.
 
1
3
.
0
6
,
 
p
.
 
2
1
4
.

3
3
.
 
I
d
.
,
 
S
e
c
.
 
1
3
.
1
1
,
 
p
.
 
2
4
8
.

2
9
.
 
I
d
.
,
 
S
e
c
.
 
1
3
.
0
6
,
 
p
.
 
2
1
4
.

3
0
.
 
I
d
.
,
 
S
e
c
.
 
1
3
.
0
7
,
 
p
p
.
 
2
1
6
-
2
1
7
.

1
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2
5
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advocte to participate in judging. H
e fur-

t
h
e
r
 
o
b
s
e
r
v
e
s
,
 
i
f
 
a
 
d
e
c
i
d
i
n
g
 
o
f
f
i
c
e
r
 
c
o
n
s
u
l
t
s

a staff, specialist, w
ho has testified, the

need is riot for protection against contam
i-

nation, but for assurance of an appropriate
o
p
p
o
r
t
u
n
i
t
y
 
t
o
 
m
e
e
t
 
w
h
a
t
 
i
s
 
c
o
n
s
i
d
e
r
e
.
3
4

S
i
n
c
e
 
t
h
e
 
l
e
g
i
s
l
a
t
i
v
e
 

objective in enacting
S

ections 13-1-1.1 and 13-1'-1.3 w
as to sepa-

rate 
t
h
e
 
i
n
c
o
n
s
i
s
t
e
n
t
 
f
u
n
c
t
i
o
n
s
 
p
e
r
f
o
r
m
e
d

b
y
 
t
h
e
 
P
.
S
.
C
.
,
 
t
h
e
s
e
 
s
t
a
t
u
t
e
 
s
h
o
u
l
d
 
b
e
 
i
n
-

t
e
r
p
r
e
t
e
d
 
i
n
 
a
 

m
anner consonant w

ith the
a
f
o
r
e
c
i
t
e
 
c
o
n
c
e
p
t
s
 
s
u
p
p
o
r
t
i
n
g
 
t
h
e
 
p
r
i
n
c
i
p
l
e

o
f
 
s
e
p
a
r
a
t
i
o
n
 
o
f
 
f
u
n
c
t
i
o
n
s
 

in an adm
inistra-

tive agency.

S
e
c
t
i
o
n
 
1
3
-
1
-
1
.
,
 
p
r
o
V
i
d
e
s
:

"
T
h
e
 
p
u
i
p
e
 
o
f
 
t
h
i
s
 
a
c
t
 
i
s
 

to reorg-
n
i
z
e
 
t
h
e
 
d
e
p
a
r
m
e
n
t
 
o
f
 

b
u
s
i
n
e
s
s
 
r
e
g
u
l
a
-

tion of the state of U
tah by separting

t
h
e
 
a
d
m
i
n
i
s
t
r
t
i
v
e
 
f
u
n
c
t
i
o
n
s
 
f
r
o
m
 
t
h
e

quasi-judicial 
and rule-m

aking functions,
and providing for an executive director
w

ho 
s
h
a
l
l
 
e
x
e
r
c
i
s
e
 
a
l
l
 
a
d
m
i
n
i
s
t
r
a
t
i
v
e

f
u
n
c
t
i
o
n
s
 
w
i
t
h
i
n
 
t
h
e
 
d
e
p
a
r
m
e
n
t
 
o
f
 

bus 
i-

n
e
s
s
'
r
e
l
a
t
i
o
n
 
a
n
d
 
c
o
n
t
i
n
u
i
n
g
 
t
h
e
 
p
u
b
l
i
c

servce com
m

ission of U
tah in existence

w
ithin the departm

ent of business regula-
t
i
o
n
 
b
y
 
r
e
m
o
v
i
n
g
 
i
t
 
f
r
o
m
 
a
d
m
i
n
i
s
t
r
a
t
i
v
e

c
h
a
n
n
e
l
s
.
"
 
(
E
m
p
h
a
s
i
s
 
s
u
p
p
l
i
e
d
)

S
etion 18-1-1.8, provides:
"T

he 
p
u
b
l
i
c
 
s
e
r
v
c
e
 
c
o
m
m
i
s
s
i
o
n
 
a
s
 
e
s
-

tablished by 541-1, is continued in exist-
e
n
c
e
 
w
i
t
h
i
n
 
t
h
e
 
d
e
p
a
r
t
m
e
n
t
 
o
f
 
b
u
s
i
n
e
s
s

r
e
g
u
l
a
t
i
o
n
.
 
T
h
e
 
p
u
b
l
i
c
 
s
e
r
v
c
e
 
c
o
m
m
i
s
-

s
i
o
n
 
s
h
a
l
l
 
n
o
t
 
e
x
e
r
c
i
s
e
 

adm
inistrative au-

t
h
o
r
i
t
y
 
o
v
e
r
 
t
h
e
 
d
i
v
i
s
i
o
n
 
o
f
 
p
u
b
l
i
c
 
u
t
i
l
i
i
e
s

o
r
 
o
v
e
r
 
a
n
y
 
o
t
h
e
r
 
d
i
v
i
i
o
n
 
w
i
t
h
i
n
 
t
h
e
 
d
e
-

pam
ent of business regulation; such ad-

m
i
n
i
s
t
r
t
i
v
e
 
a
u
t
h
o
r
i
t
y
 
s
h
à
l
l
 
b
e
 
e
x
e
r
c
i
s
e
d

by the executive director of business reg-
u
l
a
t
i
o
n
.
 
T
h
e
 
p
u
b
l
i
c
 
s
e
r
v
i
c
e
 
c
o
m
m
i
s
s
i
o
n

shall not be subject to the jU
risdiction of

t
h
e
 
e
x
e
c
u
t
i
v
e
 
d
i
r
c
t
o
r
 
o
f
 
b
u
s
i
n
e
s
s
 

regula-
tion in regad to the exercise of its quasi-
j
u
d
i
c
i
a
l
 
o
r
 
r
u
l
e
-
m
a
k
i
n
g
 
f
u
n
c
t
i
o
n
s
 

w
ithin

t
h
e
 
d
e
p
a
r
t
m
e
n
t
,
 
e
x
c
e
p
t
 
t
h
a
t
 
t
h
e
 
e
x
e
c
u
-

tive director of business regulation if he
is also a m

em
ber of the public service

com
m

ission shall participate in delibera-

3
4
.
 
I
d
.
,
 
S
e
c
.
 
1
3
.
1
1
,
 
p
.
 
2
4
9
.

t
i
o
n
s
 
a
n
d
 
d
e
c
i
s
i
o
n
s
 
o
f
 
t
h
e
 
p
u
b
l
i
c
 
s
e
r
v
i
c
e

c
o
m
m
i
s
s
i
o
n
 
a
s
 
m
a
y
 
a
n
y
 
o
t
h
e
r
 
m
e
m
b
e
r
.

T
he public service com

m
ission shall exer-

cise all quasi-judicial and rule-m
aking

pow
ers in regard to public utilities as

provided in T
itle 54. T

he execution of
any rules, regulations or orders, of the
public service com

m
ission issued pursuant '

to its quasi-judicial or rule-m
aking pow

er
shall be m

ade effective and adm
inistered

u
n
d
e
r
,
 
t
h
e
 
e
x
e
c
u
t
i
v
e
 
d
i
r
e
c
t
o
r
 
o
f
 
t
h
e
 
d
e
-

patm
ent of business regulation." (E

m
-

phasis supplied)

U
nder 

T
itle 54, the P.S.C

. is asigned
m

any divers functions in fulfiling its role
of supervsing and regulating every public
utilty in this state, 541. T

he C
om

m
is-

s
i
o
n
 
o
r
 
i
t
s
 
s
t
a
f
f
 
u
n
d
e
r
 
t
h
e
 
C
o
m
m
i
s
s
i
o
n
'
s

direction and control has conferred upon it
investigative and prosecutorial functions as
w

elI as the pow
er to initiate certin typs

of hearings (advoccy).35 In 1969, the legis-
lature devise a plan providing by clear,
speifc m

andate for the separation of func-
t
i
o
n
s
.
 
F
o
r
 
o
r
g
a
n
i
z
a
t
i
o
n
a
l
 
p
u
r
p
s
e
s
 
t
h
e

P.S.C
. rem

ains w
ithin the' departm

ent of
business 

r
e
g
u
l
a
t
i
o
n
,
 
b
u
t
 
i
t
,
 
i
s
 
t
o
 
f
u
n
c
t
i
o
,
n

strictly as a deliberative (rule-m
aking) and

adjudicating boy insulate from
 the other

adm
inistrative functions, w

hich hold the p0
tential of contam

inating its asigned func-
t
i
o
n
s
.
 
O
n
e
 
m
e
t
h
o
d
 
t
o
 
a
v
e
r
t
 
c
o
m
m
i
n
g
l
i
n
g
 
o
f

inconsistent functions adopte by the Legi
l
a
t
u
r
e
 
w
a
s
 
t
h
e
 
r
e
m
o
v
a
l
 
o
f
 
t
h
e
 
s
t
a
f
 
(
t
h
e

division of public utilties) from
 the control

a
n
d
 
d
i
r
e
i
o
n
 
o
f
 
t
h
e
 
C
o
m
m
i
s
s
i
o
n
 
b
y
 
p
l
a
c
i
n
g

this authority w
ith the executive director of

the departm
ent of business regulation. T

he
executive 

d
i
r
e
c
t
o
r
 
h
a
s
 

no authority over the
P
.
S
.
C
.
 
i
n
 
r
e
g
a
r
d
 

t
o
 
i
t
s
 
e
x
e
r
c
i
s
e
 
o
f
 
i
t
s
 
q
u
a
s
i
-

judicial or rule-m
aking functions, but he

adm
inisters all other functions. T

hus, those
w

ho 
act as advoctes, investigators, and

proecutors on the one hand and those w
ho

a
r
e
 
i
n
v
o
l
v
e
d
 
i
n
 
d
e
l
i
b
e
r
a
t
i
v
e
 
a
n
d
 
a
d
j
u
d
i
c
a
-

tive functions on the other hand are not
subject to the sam

e superior authority.

I
n
 
S
e
t
i
o
n
 
1
3
-
1
-
1
.
,
 
t
h
e
 
L
e
g
i
s
l
a
t
u
r
e

placd the term
s "quasi-judicial and ~

ule-

35. A
s exam

ples of these types of functions see
542,54-7-9,54-7-12(2),54-7-21,54-7-24.
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m
aking functions" in juxtaposition to "ad-

m
i
n
i
s
t
r
a
t
i
v
e
 
f
u
n
c
t
i
o
n
s
"
 
t
o
 
d
e
l
i
n
e
a
t
e
 
t
h
e

point of separation, asigning the form
er to

t
h
e
 
P
.
S
.
C
.
 
a
n
d
 
t
h
e
 
l
a
t
t
e
r
 
t
o
 
t
h
e
 

executive
d
i
r
c
t
o
r
,
 
w
i
t
h
 
a
l
l
 
w
i
t
h
i
n
 
t
h
e
 
a
e
g
i
s
 
o
f
 
t
h
e

d
e
p
a
r
t
m
e
n
t
 
o
f
 

b
u
s
i
n
e
s
 
r
e
g
u
l
a
t
i
o
n
.
 
T
h
u
s
,

a
n
y
 
f
u
n
c
t
i
o
n
 
c
o
n
f
e
r
r
 
o
n
 
t
h
e
 
P
.
S
.
C
.
,
 
b
y

T
i
t
l
e
 
5
4
,
 
w
h
i
c
h
'
 
d
o
e
 
n
o
t
 
d
i
r
c
t
l
y
 
i
n
v
o
l
v
e
 
i
t
s

perform
ance as a deliberative or adjudica~

t
i
v
e
 
b
o
y
 
i
s
 
t
r
a
n
s
f
e
r
r
 
t
o
 
a
 
c
o
r
d
i
n
a
t
e

e
n
t
i
t
y
 
w
i
t
h
i
n
 
t
h
e
 
d
e
p
a
r
t
m
e
n
t
 
o
f
 
b
u
s
i
n
e
s
s

regulation, the executive director.

(10) D
oe the D

ivision of P
ublic U

til-
t
i
e
s
,
 
u
n
d
e
r
 
t
h
e
 
d
i
r
e
c
t
i
o
n
 
a
n
d
 
a
u
t
h
o
r
i
t
y
 
o
f
 

,its
statutory adm

inistrator, have standing to
p
e
t
i
t
i
o
n
 
t
h
i
s
 
C
o
u
r
t
 

to 
review

 an order of the
P

.S
.C

.? E
m

phatically, yes! S
etion 541-1

confers on the P.S.C
. the pow

er to sue and
b
e
 
s
u
e
d
.
 
S
e
c
t
i
o
n
 
5
4
7
-
1
6
,
 
w
h
i
c
h
,
 
p
r
o
v
i
d
e
s

for an applicant or any party aggneved to
sek a review

 by this C
ourt of an order or

d
e
c
i
s
i
o
n
 
o
f
 
t
h
e
 
P
.
S
.
C
.
,
 
s
t
a
t
e
:

.
 
T
h
e
 
c
o
m
m
i
s
i
o
n
 
a
n
d
 
e
a
h
 
p
a
r
-

ty to the action or proceding before the
com

m
ission shall have the right to apper

in the review
 procedings . ."

Furtherore, as in this eae, w
hen there

is fied a rate increase, Section 547-122)
,provides:

the com
m

ission m
ay either

upon com
plaint, or üpon its oW

n initiative
w
i
t
h
o
u
t
 
c
o
m
p
l
a
i
n
t
.
 
'
.
 
e
n
t
e
r
 
u
p
o
n

a hearing concerning the propriety' of
such'rate. . ."
T

he D
ivision on behalf of the director, in

t
h
i
s
 
c
a
,
 
w
a
s
 
e
x
e
r
c
i
s
i
n
g
 
s
t
a
t
u
t
o
r
y
 
a
d
m
i
n
i
s
-

trative functions as an advocte and inves-
tigator and had standing to represent the
p
u
b
l
i
c
 
i
n
t
e
r
e
s
t
 
i
n
 
a
 
r
e
v
i
e
w
 
b
e
f
o
r
e
 
t
h
i
s

C
our.
It is urged that it is unnecsary for the

division to appear before this, C
ourt as an

advocte to assert and protect the interests
o
f
 
t
h
e
 
p
e
p
l
e
 
o
f
 
t
h
i
s
 
s
t
a
t
e
,
 
s
i
n
c
e
 
t
h
e
 
C
o
m
-

m
ission w

ill safeguard and prom
ote the.

p
u
b
l
i
c
 
i
n
t
e
r
e
s
t
.
 
I
n
 
M
u
e
n
c
h
 
v
.
 
P
u
b
l
i
c
 
S
è
r
-

v
i
c
e
 
C
o
m
m
i
s
s
i
o
n
 
3
6
 
t
h
e
 
c
o
u
r
t
 
r
e
s
p
o
n
d
e
d
 
t
o
 
a

s
i
m
i
l
a
r
l
y
 
e
x
p
r
e
s
 
a
r
g
u
m
e
n
t
 
a
s
 
f
o
l
l
o
w
s
:

36. 261 W
is. 492, 53 N

.W
.2d 514; 523 (1952).

U
t
a
h
 
1
2
5
3

"
T
o
 
h
o
l
d
 
t
h
a
t
 
t
h
e
 
P
u
b
l
i
c
 
S
e
r
v
i
c
e
 
C
o
m
-

m
i
s
s
i
o
n
 
s
h
o
u
l
d
 
n
o
t
 
o
n
l
y
 
d
e
c
i
d
e
 
b
e
t
w
e
e
n

those conflcting interests in, its judicial
capacity, but also should represent the
state in protecting public rights, w

ould
m
a
k
e
 
t
h
e
 
C
o
m
m
i
s
s
i
o
n
 
b
o
t
h
 
j
u
d
g
e
 

and ad-
v
o
c
t
e
 
a
t
 
t
h
e
 
s
a
m
e
 
t
i
m
e
.
 
S
u
c
h
 
a
 
c
o
n
c
e
p
t

v
i
o
l
a
t
e
 
o
u
r
 
s
e
n
s
e
 
o
f
 
f
a
i
r
 
p
l
a
y
 
a
n
d
.
 
d
u
e

p
r
o
 
w
h
i
c
h
 
w
e
 

believe adm
inistri\tive

agencies acting in a quasi-judicial capaci-
t
y
 
s
h
o
u
l
d
 
e
v
e
r
 
o
b
s
e
r
v
e
.
"

S
tate ex reI. M

issuri P
ow

er &
 Light

C
om

pany v. R
ileyY

1 ilustrates the conse-
quences òf a legislatively m

andatedsepara-
tion of functions. U

nder the law
, the G

en-
e
r
a
l
 
C
o
u
n
s
l
 
o
f
 
t
h
e
 
M
i
s
s
o
u
r
i
 
P
u
b
l
i
c
 
S
e
r
v
i
c
e

C
om

m
ission had the duty to act as attorney

f
o
r
 
t
h
e
 
c
o
m
m
i
s
s
i
o
n
 
a
n
d
 
a
l
s
o
 
t
h
e
 
d
u
t
y
 
t
o

represnt the public in all rate heangs
b
e
f
o
r
e
 
t
h
e
 
c
o
m
m
i
s
s
i
o
n
.
 

B
ecause of his con-

f
l
c
t
i
n
g
 
d
u
t
i
e
s
 
t
h
e
 
G
e
n
e
r
a
l
 
C
o
u
n
s
e
l
 
d
i
d
 
n
o
t

have the authority to seek review
 of an

order of the com
m

ission. . T
he legilature

enacte a statute providing that, the pow
~

ers, duties and functions vested in thegen-
e
r
a
 
c
o
u
n
s
e
l
 
t
o
 
t
h
e
 
p
u
b
l
i
c
 
s
e
r
v
i
c
e
 
c
o
m
m
i
s
-

sion w
ere transferred to the deparm

ent of
consum

er affair regulation and licensing.
T

he general counsel w
as to be appointe by

t
h
e
 
d
i
r
t
o
r
 
o
f
 
t
h
a
t
 
d
e
p
a
r
t
m
e
n
t
.
 
T
h
e
 
C
c
u
r
t

g
a
v
e
 
e
f
f
e
c
t
 
t
o
 
t
h
e
 
c
i
e
a
 
i
n
t
e
n
t
 
o
f
 
t
h
e
 
l
e
g
i
s
~

l
a
t
u
r
e
 
t
o
 
d
i
v
o
r
c
e
 
t
h
e
 
p
r
e
v
i
o
u
s
l
y
 
c
ó
n
f
l
i
c
t
i
n
g

functions, perform
ed by counsel for the

Public Service C
om

m
ission. T

he C
our held

t
h
a
t
 
c
o
u
n
s
e
l
 
h
a
d
 
t
h
e
 
a
u
t
h
o
r
i
t
y
 
t
o
 
p
è
r
f
e
c
t
 
a

review
 of thecom

m
i~ión's decisions, and

that in so doing, he perfòrm
ed the duties òf

h
i
s
 
o
f
f
i
c
e
,
 
a
s
 
i
n
t
e
l
l
d
~
.
,
 
b
y
 
t
h
e
 
l
e
g
i
s
l
a
t
u
r
e
.

S
o
i
Î
e
'
c
o
u
r
t
 
h
i
~
è
.
d
e
t
e
r
m
i
n
e
d
 
w
h
e
t
h
e
r
 
a
n

adm
inistrative agency is an aggreved party

w
i
t
h
s
t
a
n
d
i
n
g
 
t
o
 
s
e
e
k
 
r
e
v
i
e
w
,
 
b
y
 
t
h
e
 

nature
of the function it perform

s. A
dm

inistrative
functions are contrasted w

ith quasi-judicial
functions w

ith the latter denied standing to
appeal w

ithout statutory authorization.
W

ithin this context, it is deem
ed an adm

in-
istrative function if the boy be veste w

ith
e
x
t
e
n
s
i
v
e
 
a
u
t
h
o
r
i
t
y
 
i
n
 
o
r
d
e
r
 

to discharge its
duty of protecting substantial public inter-

3
7
.
 
M
i
s
s
o
u
r
i
 
C
A
,
 
5
4
6
 
S
.
W
.
2
d
 
7
9
2
 
(
1
9
7
7
)
.
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U
t
a
h
 
1
2
5
5

~
s
t
.
 
A
 
q
u
a
s
i
-
j
u
d
i
c
i
a
l
 
f
u
n
c
t
i
o
n
 
i
s
 

identified
IS

 one involving the exercise of discretion
i
n
d
r
e
q
u
i
r
i
n
g
 
n
o
t
i
c
e
 
a
n
d
 
h
e
a
r
i
n
g
.
3
8
 
T
h
e

L
e
g
i
s
l
a
t
u
r
e
,
 
b
y
 

severance of the adm
inistra-

:ive functions of the P.S.C
.' from

 the rule-
m

aking and quiii-judicial functions, vested
t
h
e
 
e
n
t
i
t
y
 
(
t
h
e
 

executive director) through
his subordinate (the D

ivision), w
ith the ex-

e
r
C
i
s
e
 
"
o
f
 
t
h
e
 
a
d
m
i
n
i
s
t
r
a
t
i
v
e
 
f
u
n
c
t
i
o
n
s
,

w
h
i
c
h
 
i
n
c
l
u
d
e
 
t
h
e
 

r
i
g
h
t
 
t
o
 
s
e
e
k
 
r
e
v
i
e
w
 
o
f
 
a

d
e
c
i
s
i
o
n
 
o
f
 
t
h
e
 
P
.
S
.
C
.

H
A

LL, J., concur.

S
T

E
W

A
R

T
, J., having disqualified him

-
self does not participate herein.

C
R

O
C

K
E

'IT
, C

hief Justice (concurrng
w
i
t
h
 
C
O
m
I
n
e
n
t
s
)
.
 
'
 
,
 
"
,
 
"

I concur w
ith the. m

ain opinio,n'.i/:i~
Y

í~
e
v
e
r
,
 
I
 
d
e
s
i
r
e
 
t
o
 
a
d
d
 
s
o
m
e
 
c
o
m
i
n
~
i
i
t
s
~
a
b
o
u
t

t
w
o
s
i
g
n
ü
i
c
a
n
t
 
a
s
p
e
c
t
s
 
t
h
e
r
e
o
f
'
 
b
y
 

'stating
t
h
e
m
 
w
i
t
h
,
 

such 
,
s
u
c
c
i
n
c
t
n
e
s
s
 
a
n
d
,
c
l
a
r
i
t
y
a
s
 
I

can achieve.

T
h
e
 
f
i
r
s
t
 
i
s
 
m
y
 
a
g
r
m
e
n
t
 
w
i
t
h
 
t
h
e
 

m
ain

o
p
i
n
i
o
n
'
s
 
s
t
a
t
e
m
e
n
t
 
t
h
a
t
 
t
h
e
r
e
 
i
s
 
n
o
t
h
i
n
g
 
i
n

our statutory law
 w

hich restricts the au-
t
h
o
r
i
t
y
 
o
f
 
t
h
e
 
C
o
m
m
i
s
s
i
o
n
 
t
o
 
c
o
n
d
u
c
t
 
a
n

abbreviate proceding. It is m
y purpse

to em
phasize that there is not only nothing

i
m
p
r
o
p
e
r
 
i
n
 
d
o
i
n
g
 

s
o
,
 
b
u
t
 
t
h
a
t
 
o
n
 
t
h
e
 
c
o
n
-

t
r
a
,
 
i
n
a
p
p
r
o
p
r
i
a
t
e
 
C
i
r
c
u
m
s
t
a
n
c
e
s
,
 
i
t
 
c
a
n

b
e
 
u
s
e
d
 
i
n
 
t
h
e
 

s
a
v
i
n
g
 
o
f
 
t
i
m
e
,
e
f
f
o
r
t
 
a
n
d

e
x
p
e
n
s
e
 
t
o
 
è
v
e
r
y
o
n
e
 
c
o
n
c
e
r
n
e
d
,
 
a
s
 
c
o
n
t
r
a
t
-

e
d
 
t
o
 
t
h
e
 
n
e
c
e
s
s
i
t
y
 
o
f
 
e
x
a
m
i
n
i
n
g
 
i
n
t
o
 
t
h
e

capital'structure and operations of the 'eii~
t
i
r
e
 
u
t
i
l
i
t
y
 
w
h
e
n
e
v
e
r
 
a
 
c
h
a
n
g
e
 
i
s
 
r
e
q
u
e
s
t
e
d
.
 

1

T
h
i
s
 
h
a
s
 
a
d
v
a
n
t
a
g
e
s
 
f
o
r
 
e
v
e
r
y
o
n
e
,
 
c
o
n
"

c
e
r
n
e
d
,
 
i
n
c
l
u
d
i
n
g
 
u
l
t
i
m
a
t
e
 

beneficial effects
u
p
o
n
 
t
h
e
 
i
n
t
e
r
e
t
s
 
o
f
 
t
h
e
 
p
u
b
l
i
c
.
 

H
ow

ever,
this' does, preuppose that there is properly
before the C

om
m

ission in, that proceeding
all of the: relevant factors upon w

hich to
base its decision.

In supplèm
entation of w

hat has just been
said, I do' not think that the fact that the

38. 
M

innesota S
tate B

oard of H
ealth. v. G

over-
n
o
r
'
s
 
C
e
r
f
i
c
a
t
e
 
o
f
 
N
e
e
d
 
A
p
p
e
a
l
 
B
o
a
r
d
,
 
.
3
0
4

M
inn. 

209,230 N
.W

.2d 176, 179-180 (1975);
M
Ì
n
n
è
s
o
t
a
 
W
a
t
e
r
 
R
e
s
o
u
r
c
e
s
 
B
o
a
r
d
 
v
.
 
C
o
u
n
t
y
 

of
T

raverse, 
287 M

inn. 130,177 N
.W

.2d 44 (1970);
K
e
n
t
u
c
k
y
 
S
t
a
t
e
'
R
a
c
i
n
g
 
C
o
m
m
i
s
s
i
o
n
"
 
C
.
A
.
K
y
"

481 S
.W

.2d 298 (197~
' :' S

tate v. H
ix. 132 W

.V
a,

am
endm

ent to S
ec. 54-7-12(1) w

hich pro-
v
i
d
e
s
 
f
o
r
 
w
h
a
t
 
i
s
 
r
e
f
e
r
r
e
d
 
t
o
 
a
s
 
a
 
"
p
a
s
s

t
h
r
o
u
g
h
"
 
i
n
c
r
e
a
s
e
 
i
n
 
r
a
t
e
s
,
 
b
y
 
r
e
a
s
r
m
 
o
f

incrèased fuel costs, should be deem
ed' to

p
r
e
v
e
n
t
 
a
n
 
'
a
n
a
l
o
g
o
u
s
 
p
r
o
c
e
u
r
e
 
w
i
t
h
 
r
e
o

s
p
e
c
t
 
t
o
 
o
t
h
e
r
 
i
t
e
m
s
 
o
f
 
e
x
p
e
n
s
e
,
 
s
u
c
h
 
a
s
 
a

necessary general w
age increase; if all of

the other relevant factors are in som
e prop-

er m
anner included in the proceeding and

c
o
n
s
i
d
e
r
e
d
 
b
y
 
t
h
e
 

C
om

m
ission.

M
y secnd observation is that it should be

clearly understoo that there is distinct dif-
ferentiation to be m

ade betw
een the find~

ing required by S
ee. 54~

1 and 547-
12(2), U

.C
.A

. 1953, that an increas m
ust be

"just and reasnable" w
hich should entail

c
o
n
s
i
d
e
r
a
t
i
o
n
 
o
f
 
t
h
e
'
 
i
n
t
e
r
e
s
t
s
 
o
f
 
a
l
l
 
c
o
n
.

c
e
r
n
e
d
,
 
i
n
c
l
u
d
i
n
g
 
t
h
o
s
e
 
o
i
t
h
e
 
u
t
i
l
t
y
;
 
a
n
d
 
o
f

the 
p
u
b
l
i
c
,
 
a
s
 

contrasted 
t
o
 
t
h
e
 
f
i
n
d
i
n
g
 
t
h
e

C
o
m
m
i
s
s
i
o
n
 
m
a
d
e
,
 
t
h
a
t
 
,
t
h
e
 
p
r
o
p
o
s
e
 
i
n
-

c
r
e
a
e
 
w
i
!
1
 
n
o
t
 
r
e
s
u
l
t
 

i
n
 
e
x
e
e
e
d
i
n
g
 
a
 

reasn.
a
b
l
e
 
r
a
t
e
 
-
-
 
r
e
t
u
r
n
 
f
o
r
 
t
h
e
 
u
t
i
l
t
y
 
o
n
 
i
t
s

capital strcture. T
his, is espeially signifi-

cant w
here 'it ,is not show

n' that all of the
relevant factors w

ere taken intoconsidera.
t
i
o
n
 
b
y
 
t
h
e
 
C
o
m
m
i
s
s
i
o
n
.
 
"
 
,
 
,

W
IL

K
IN

S, Justice (dissenting):

I respetfully dissent on the grund that
the D

ivision of JlU
,blic U

 tiIties (hereafter
"D

ivision") lacks stand.ing ,to appeal an or-
der of the P

ublic S
ervce C

om
m

ission (here-
after "C

om
m

ission"). '
D
u
r
i
n
g
 
t
h
e
'
 
p
e
r
i
o
d
 
b
e
t
w
e
e
n
 
t
h
e
 
f
i
l
n
g
 
o
f

t
h
e
 
a
p
p
l
i
c
a
t
i
o
n
s
 
f
o
r
 
r
a
a
i
 
i
n
c
r
e
a
s
e
s
 
m
e
n
-

t
i
o
n
e
d
 
i
n
 
t
h
e
 
m
a
j
o
r
i
t
y
 
o
p
i
n
i
o
n
 
a
n
d
 
t
h
e
"
'
h
e
a
r
-

ing th~
reon, the D

iviionconducted an in~
vesti~

tion' ' of' the proposed increa;e and
w
a
s
p
ê
ì
i
i
t
i
i
t
t
e
 
t
o
 
i
n
s
p
e
c
t
 
c
e
r
t
i
,
n
 
c
o
l
û
i
d
e
n
-

tial m
aterial fied by M

ountain Fuel Supplý
C

om
pany (hereafter "M

ountain Fuel") in
corinectionw

ith the applications. T
he C

om
-

m
ittee of C

onsum
er Servces (hereafter

"
C
o
m
m
i
t
t
e
e
"
)
,
 
w
h
i
c
h
 
d
i
d
 
n
ò
t
 
a
p
p
e
l
 
t
h
e

C
o
m
m
i
s
s
i
o
n
'
s
 
o
r
d
e
r
 
h
e
r
e
,
 
w
a
s
 
r
e
f
u
s
e
d
 
a
c
c
e
s
s

516.54 S.E
.2d 198 (949); M

cT
aggart v. Public

Servce C
om

m
ssion. 168 M

ont. 155. 541 P.2d
778 (1975), '

t
o
 
t
h
a
t
 
m
a
t
e
r
i
a
l
 
b
a
s
e
d
 
o
n
 
a
,
p
r
o
t
e
c
t
i
v
e
 
o
r
d
e
r

by the C
om

m
ission during the hearng. O

n
appeal, M

ountain F
uel assert that the con-

fidential m
aterial w

as show
n to m

em
bers of

t
h
e
 
P
i
v
i
s
i
o
n
,
a
s
 
s
t
a
f
f
 
o
f
 
t
h
e
 

C
om

m
ission. 

A
t

the C
om

m
ission hearing, the attorneys for

M
ountain Fuel declared that they had been

w
i
l
i
n
g
 
t
o
 
a
l
l
o
w
 
t
h
e
 
D
i
v
i
s
i
o
n
 
t
o
 
v
i
e
w
 
t
h
e

confidential' m
aterial beause the D

ivision
w
a
s
 
t
h
e
 
s
t
a
f
f
 
o
f
 
t
h
e
 
C
o
m
m
i
s
s
i
o
n
.
 
C
o
u
n
s
e
l

for M
ountain Fuel further stated that be.

cause M
ountain Fuel, as the applicant, had

a
 
d
i
f
f
e
r
e
n
t
 
r
e
l
a
t
i
o
n
s
h
i
p
 
w
i
t
h
 
t
h
e
 
D
i
v
i
s
i
o
n

than w
ith the other intel'ènors in the cae,

w
h
i
c
h
 
i
n
c
l
u
d
e
d
 
t
h
e
 
C
o
m
m
i
t
t
e
e
,
 
M
o
u
n
t
a
i
n

Fuel m
ade e'/ery effort to cooperate w

ith
t
h
e
 
D
i
v
i
s
i
o
n
.
 
C
o
u
n
s
e
l
 
f
o
r
 
t
h
e
 
D
i
v
i
s
i
o
n
 
d
i
d

n
o
t
 
o
b
j
e
c
t
,
 
t
o
 
t
h
e
 
c
h
a
r
a
c
t
e
r
i
z
a
t
i
o
n
 
o
f
 
t
h
e

D
i
v
i
s
i
o
n
 
a
s
 
s
t
a
f
f
.
 
o
f
 
t
h
e
 
C
o
m
m
i
s
s
i
o
n
.
!

M
o
u
n
t
a
i
n
 
F
u
e
l
'
s
 
c
o
u
n
s
l
 
s
t
a
t
e
d
 
t
h
a
t
 
i
t
 

had
no objection to allow

ing the counsel for the
D
i
v
i
s
i
o
n
 
a
c
c
e
s
s
 
t
o
 
t
h
e
 
c
o
n
f
i
d
e
n
t
i
a
l
 
m
a
t
e
r
i
a
l
,

and note that tw
o m

em
bers of' the staff

had already exam
ined the m

aterial In the
prossof the D

ivision's investigation prior
to the hearing.
T
h
i
s
 
C
o
u
r
t
 
h
a
s
 
n
o
t
 
h
e
r
e
t
o
f
o
r
e
 
h
a
d
 
t
h
e

o
p
p
o
r
t
u
n
i
t
y
 
t
o
 
e
x
p
l
o
r
e
 
t
h
e
 

s
t
a
t
u
s
 
o
f
 
t
h
e

D
ivision in depth. T

he relationship be-
t
w
e
e
n
 
t
h
e
 
D
i
v
i
s
i
o
n
 
a
n
d
 
t
h
e
 
C
o
m
m
i
s
s
i
o
n
,

governed by statute and ,regulation, is
scanty at bet, and the role of the D

ivision
is even m

ore vage and undefinitive.z

S
e
t
i
o
n
s
 
1
3
-
1
-
1
.
 
a
n
d
 
1
~
1
-
1
.
3
,
 
è
n
a
c
t
e
d

b
y
 
t
h
e
 
L
e
g
i
s
l
a
t
u
r
e
 
i
n
 
1
9
6
9
,
 
s
e
p
a
r
a
t
e
 
t
h
e

adm
inistrative functions in the D

epartm
ent

of B
usiness R

egulation, w
hich are' to be

e
x
e
r
c
i
s
e
d
 
,
b
y
 
t
h
e
 
e
x
e
c
u
t
i
v
e
 
d
i
r
e
t
o
r
 
t
h
e
r
e
o
f
,

f
r
o
m
 
t
h
e
 
q
u
a
s
i
-
j
u
d
i
c
i
a
l
 
a
n
d
 
r
u
l
e
-
m
a
k
i
n
g

f
u
n
c
t
i
o
n
s
,
 
w
h
i
c
h
 
a
r
e
'
 
e
x
e
r
c
i
s
e
d
,
 
a
s
 
t
o
 

public
utilties, by the C

om
m

ision. T
he C

om
m

is-
sion rem

ains, under the am
ended statutes,

w
i
t
h
i
n
 
t
h
e
 
D
e
p
a
r
t
m
e
n
t
 
o
f
 
B
u
s
i
n
e
s
s
 
R
e
g
u
l
a
-

tion, but is rem
oved from

 "adm
inistrative

channels," and expressly m
ay "not exercise

adm
inistrative authority over the division

i
.
 
T
h
e
 
D
i
v
i
s
i
o
n
 
w
a
s
 
r
e
p
r
e
s
e
n
t
e
d
 
b
e
f
ò
r
e
 
t
h
i
s

C
ourt and the C

om
m

ission by cpunsel from
 the .

U
t
a
h
 
A
t
t
o
r
n
e
y
 
G
e
n
e
r
a
l
'
s
 
o
f
f
i
c
e
,
 
W
e
 
n
o
t
e
 
t
h
a
t

the attorney w
ho rem

ained silent In the face of
t
h
e
 
c
h
a
r
a
c
t
e
r
i
t
i
o
n
 
a
b
o
v
e
 
d
e
s
c
r
i
b
e
d
 
i
s
 
n
o
t
 
t
h
e

sam
e attorney w

ho asserted before this C
ourt

I
.
 
C
f
.
 
s
t
a
t
e
m
e
n
t
 
i
n
 
t
h
e
 
m
a
i
n
 
o
p
i
n
i
o
n
 
r
e
f
e
r
r
n
g
 
t
o

f
o
o
t
n
o
t
e
 
1
3
.

o
f
 
p
u
b
l
i
c
 
u
t
i
l
t
i
e
s
 
,
 
;
 
s
u
c
h
 
a
d
m
i
n
i
s
-

trative authority shall be exercised by the
e
x
e
c
u
t
i
v
e
 
d
i
r
e
c
t
o
r
 
o
f
 
b
u
s
i
n
e
s
s
 
r
e
g
u
l
a
t
i
o
n
.
"

(Section 13-1-1.3) H
ow

ever, the executive
director, w

ho exercises adm
inistrative au-

thority over the D
ivision, is also charged in

the sam
e S

etion w
ith "the execution of

any rules, regulations or orders of the pub-
lic service com

m
íssion."

T
he D

ivision acts, then, under authority
o
f
 
t
h
e
 

executive director, to enforce the
rules, orders and regulations of the C

om
-

m
ission, although the D

ivision is not under
direct adm

inistrative control of the C
om

-
m

ission.

R
u
l
e
 
1
4
.
9
 
o
f
 
t
h
e
 
C
o
m
m
i
s
s
i
~
n
'
s
 
R
u
l
e
s
 
o
f
 
"
-

P
ractice and ,P

rocedure G
overning F

orm
al

Procedings, states:
W

hen the C
om

m
ission's staff participates

in a hearing it shall be regarded as a
p
a
r
t
y
 
i
n
 
n
e
i
t
h
e
r
 
t
h
e
 
s
u
p
p
o
r
t
 
o
f
 
n
o
r
 
i
n

opposition to any application, petition,.
c
o
m
p
l
a
i
n
t
,
 
o
r
 
i
n
v
e
s
t
i
g
a
t
i
o
n
.
 
S
u
c
h
 
a
p
-

pearance shall be solely for the purpse
o
f
 
a
s
s
i
s
t
i
n
g
 
t
h
e
 
C
o
m
m
i
s
s
i
o
n
 
i
n
 
d
i
s
c
o
v
e
r
-

i
n
g
 
t
h
e
 
f
a
c
t
s
 
p
e
r
t
i
n
e
n
t
 
t
o
 
t
h
e
 
i
s
s
u
e
s
 
i
n
-

volved.

T
h
i
s
 
r
u
l
e
 
w
a
s
 
a
d
o
p
t
e
d
 
p
r
i
o
r
 
t
o
 
t
h
e
 
1
9
6
9

reorganization of the D
epartm

ent of B
usi-

ness R
egulation but w

as not am
ended after

t
h
e
 
r
e
o
r
g
a
n
i
z
a
t
i
o
n
.
 
H
o
w
e
v
e
r
,
 
i
t
 
s
h
o
u
l
d
 
b
e

n
o
t
e
d
 
a
g
a
i
n
 
t
h
a
t
 
u
n
d
e
r
 
S
e
c
t
i
o
n
 
1
~
1
-
1
.
3
,

the executive director exercises adm
inistra.

tive control over the D
ivision, and the exec.

utive director is charged w
ith "(t)he execu-

tion of any rules, regulations or orders of
the public service com

m
ission of U

tah is-
sued pursuant to its quasi-judicial or rule-
m

akingj16w
er."

In 'sÍi~
~

 contrast to the uncertain status
o
f
 
t
h
e
 
D
i
v
i
s
i
o
n
 
i
s
 
t
h
e
 
L
e
g
i
s
l
a
t
i
v
e
 
c
r
e
a
t
i
o
n

and definition of the C
om

m
ittee. In Sec-

tion 5410-1, et seq., the L
egislature creat-

ed the C
om

m
ittee as a subsection of the

that the D
ivision is not staff of the C

om
m

is-
sion.

2. W
e can fid m

ention of the D
ivision only In

the follow
ing S

ections: 13-1-1.3,54-10-2,54-
10-6.



1
2
5
6
 
U
t
a
h

614 PA
C

IFIC
 R

E
PO

R
T

E
R

, 2d SE
R

IE
S

IIIf
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D
i
v
i
s
i
o
n
.
 
T
h
e
 
C
o
m
m
i
t
t
e
e
'
s
 
s
t
a
t
e
d
 
p
u
r
p
s
e

is to assist in representing residential and
sm

all com
m

ercial consum
ers before the

C
o
m
m
i
s
s
i
o
n
 
a
n
d
 
t
o
 
a
s
s
s
s
 
t
h
e
 
i
m
p
a
c
t
 
o
f

u
t
i
l
t
y
 
r
a
t
e
s
 
o
n
 
s
u
c
h
 
c
o
n
s
u
m
e
r
s
.
 
S
e
c
t
i
o
n

541()3) specifically grnts the C
om

m
it-

t
e
 
t
h
e
 
f
o
l
l
o
w
i
n
g
 
a
u
t
h
o
r
i
t
y
 
a
n
d
 
d
u
t
i
e
s
:

T
he com

m
itte shall be an advocte on

its ow
n behalf and in its ow

n nam
e, of

positions m
ost advantaeous to a m

ajori-
ty of residential consum

ers as determ
ined

by the com
m

ittee and those engaged in
sm

all com
m

ercial enterprises, and m
ay

bring original actions in its ow
n nam

e
b
e
f
o
r
e
 
t
h
e
 
p
u
b
l
i
c
 
s
e
r
v
i
c
e
 
c
o
m
m
i
s
s
i
o
n
 
o
f

t
h
i
s
 
s
t
a
t
e
 
o
r
 
a
n
y
 
c
o
u
r
t
 
h
a
v
i
n
g
 
a
p
p
e
l
l
a
t
e

jurisdiction over orders or decisions of the
p
u
b
l
i
c
 
s
e
r
v
c
e
 
c
o
m
m
i
s
s
i
o
n
,
 
a
s
 
t
h
e
 

com
m

it-
tee 

in its discretion m
ay direct.

T
he 

C
om

m
itte, under S

ection 5410-,
m

ay also request the D
ivision to review

 the
a
c
c
o
u
n
t
i
n
g
 
p
r
o
c
e
d
u
r
e
s
 
a
n
d
 
e
x
p
e
n
d
i
t
u
r
e
s
 
o
f

public utilities.
S

ignificantly, the D
ivision, unlilèe the

C
om

m
itte, has not been expressly grnted,

e
i
t
h
e
r
 
b
y
 
s
t
a
t
u
t
e
 
o
r
 
o
t
h
e
r
w
i
s
e
,
 
a
u
t
h
o
r
i
t
y
 
t
o

sue in its ow
n nam

e, apper on behalf of
i
t
s
e
l
f
 
o
r
 
o
t
h
e
r
s
 
b
e
f
o
r
e
 
t
h
e
 
C
o
m
m
i
s
s
i
o
n
,
 
o
r
 
"

a
p
p
e
l
 
C
o
m
m
i
s
s
i
o
n
 
o
r
d
e
r
s
.
 
I
t
 
a
p
p
e
r
s
 
f
r
o
m

past practice that the D
ivision has prim

arly
ben involved in investigation of applica-
tions filed w

ith the C
om

m
ission; asisting

the C
om

m
ission w

ith legal expertise in the
area of public utilties law

 and enforcem
ent

of C
om

m
ission orders under the direction of

the executive director of the D
epartm

ent of
B

usiness R
egulation. In these roles the D

i-
vision m

ay becom
e privy, as w

as the case
here, to confidential inform

ation w
hich m

ay
not be discoverable by the C

om
m

ittee or
other adverse parties. In this sensitive and
difficult position, it is im

perative that the
i
n
t
e
g
r
t
y
 
o
f
 
b
o
t
h
 
t
h
e
 
C
o
m
m
i
s
s
i
o
n
 
a
n
d
 
D
i
v
i
-

sion be preserved. N
o organization, w

heth-
erprivate or governm

ental, secular or reli-
gious, can effectively survive if 'one of its
crucial com

ponent par can w
age hostile

3
.
 
1
3
9
 
C
o
l
o
.
 
1
9
,
 
3
3
6
 
P
.
2
d
 
7
2
1
 
(
1
9
5
9
)
.

4
.
 
I
d
.
 
a
t
 
1
3
9
 
C
o
l
o
.
 
7
3
,
 
7
4
,
 
3
3
6
 
P
.
2
d
 
7
3
4
,
 
7
3
5
.

S
ee, also, B

oard of C
ounty C

om
m

issioners v.
Love, 172 C

olo. 821, 470 P
.2d 861 (1970); I. T

.

C
A

L
L

 v. C
IT

Y
 O

F W
E

T
 JO

R
D

A
N

C
ite as U

ta, 614 P
.2 1257

t
h
e
 
p
u
b
l
i
c
 
i
n
t
e
r
e
s
t
.
s
 
T
o
 
a
c
c
m
p
l
i
s
h
 
t
h
i
s
 
t
h
e
 
r
e
q
u
i
r
e
d
 
s
u
b
d
i
v
i
d
e
r
s
 
t
o
 
d
e
d
i
c
a
t
e
 
7
%
 
o
f
 
p
r
o
-

C
om

m
ission is em

pow
ere by the Legisla- posed subdivision land to city ,or to pay

t
U
r
e
 
t
o
 
e
m
p
l
o
y
 
n
e
c
s
s
a
r
y
 
p
e
r
s
o
n
n
e
l
,
 
i
n
c
l
u
d
-
 
e
q
u
i
v
a
l
e
n
t
 
o
f
 
t
h
a
t
 
v
a
l
u
e
 
i
n
 
c
a
h
 
t
o
 
b
e
 
u
s
e
d

ing "expert" and "attorneys".6 B
y com

- for floo control and/or park and recreation
p
a
r
i
s
o
n
,
 
t
h
e
r
e
 
i
s
 
n
o
 
s
t
a
t
u
t
e
 
w
h
i
c
h
 
e
v
e
n
 
e
s
-
 
f
a
c
i
l
i
t
i
e
s
.
 
T
h
e
 
T
h
i
r
d
 
D
i
s
t
r
c
t
 
C
o
u
r
t
,
 
S
a
l
t

tablishes, m
uch les defines, the nature or Lake C

ounty, D
avid K

. W
inder, J., upheld

duties of the D
ivision. T

he D
ivision's exist- ordnance, and subdividers appealed. T

he
~

nce is ~
o~

 in the statutes.7 but n~
~

here S
uprem

e C
ourt, 60 P

.2d 217, affirm
ed and

is the D
ivision grante the ~

ght to li:i~
t. rem

anded. O
n rehearing, the S

uprem
e

i
n
 
i
t
s
 
o
,
W
D
 
n
a
m
e
 
o
r
 
o
t
h
e
r
w
i
s
e
,
 
o
r
,
 
s
~
~
i
f
i
-
 
C
o
u
r
t
,
 
W
i
l
k
i
n
s
,
 
J
.
,
 
h
e
l
d
 
t
h
a
t
 
o
r
d
i
n
a
n
c
e
 
w
a
s

cantly, to appeal O
rders of the C

om
m

ission. not unconstitutional on its face, but could
I believe that, absent expres statutory not be applied w

ithout subdividers being,
a
u
t
h
o
r
i
t
y
 
g
r
n
t
e
d
 
b
y
 
t
h
e
 
L
e
g
i
s
l
a
t
u
r
e
,
 
t
h
e
 
g
i
v
e
n
 
t
h
e
 
o
p
p
o
r
t
u
n
i
t
y
 
t
o
 
p
r
e
s
e
n
t
 
e
v
i
d
e
n
c
e

D
iviion of P

ublic ,U
tilties has no standing to show

 that dedication required of them
to appeal O

rders of the P
ublic S

ervice C
om

- had no reasnable relationship to nee, if
m

ission. Indeed, the im
plication of S

etion any for floo control or parks and recrea-
13-1-1.3 is that the D

ivision on behalf of tio~ facilties created by their subdvision.
the 

executive diector of the D
eparm

ent of
B

usiness R
egulation, is charged to execute R

evers and rem
anded.

"
a
n
y
 
r
u
l
e
s
,
 

regulations or orders of the pub-
lic servce com

m
ission of U

tah issued pursu-
a
n
t
 
t
o
 
i
t
s
 
'
q
u
a
s
i
-
j
u
d
i
c
i
a
l
 ,or rule-m

aking pow
-

e
r
"
.
 
T
h
i
s
 
C
o
u
r
t
 
s
h
o
u
l
d
 
n
o
t
 
a
l
l
o
w
 
t
h
e
 
D
i
v
i
-

sion, and paricularly in the absence of a
definitive grnt of authority by the L

egila-
ture, to asum

e the tension-filed role to
w

ard the C
om

m
ission of both investigator-

e
n
f
o
r
c
e
r
 
a
n
d
 
a
d
v
e
r
s
a
r
y
.

a
s
s
a
u
l
t
s
 
u
p
o
n
 
i
t
s
 
a
u
t
h
o
r
i
t
y
 
a
t
 
w
i
l
,
 
e
v
e
n

though the assaults are clothed w
ith solem

n
concerns for'''the larger good".

I
n
 
P
e
o
p
l
e
v
.
 
H
i
v
e
l
y
,
S
 
t
h
e
 
C
o
l
o
r
a
d
o
 
S
u
-

prem
e C

ourt ruled that a county asessor,
charged by the B

oard of E
qualization w

ith
m

aking additions and corrections to the as,
sessm

ent roll, had no standing to question
the validity of the B

oard's orders. Q
uoting

f
r
o
m
 
P
e
o
p
l
e
 
v
.
 
P
i
t
c
h
e
r
,
 

6
1
 
C
o
l
o
.
 
1
4
9
,
 
1
5
6
 
P
.

8
1
2
 
(
1
9
1
6
)
,
 
t
h
e
 
c
o
u
r
t
 
i
n
 
H
i
v
e
l
y
 
s
t
a
t
e
d
:

It is the, im
péi'äive duty of a m

inisteri-
al officer to obey the act of a tribunal
i
n
v
e
s
t
e
 
w
i
t
h
 
a
u
t
h
o
r
i
t
y
 
i
n
 
t
h
e
 
p
r
e
m
i
s
e
s

d
i
r
e
c
t
i
n
g
 
h
i
s
 
a
c
t
i
o
n
;
 
n
o
t
 
t
o
 
q
u
e
s
t
i
o
n
 
o
r

d
e
c
i
d
e
 
u
p
o
n
 
i
t
s
 
v
a
l
i
d
i
t
y
.
 
T
h
i
s
 
a
p
p
l
i
e
s

w
i
t
h
 
t
h
e
 
s
a
m
e
 

force w
hether the direction

be em
boied in a legislative act or in the

pronouncem
ent of a governm

ental agen-
c
y
 
i
n
v
e
s
t
e
 
w
i
t
h
,
 
p
o
w
e
r
 
i
n
 
t
h
e
 
p
r
e
m
i
s
e
s
.

'\ T
he m

axim
 lies at the very foundation of

)
 
j
u
r
i
p
r
u
d
e
n
c
e
,
 

a
n
d
 
w
i
t
h
o
u
t
 
i
t
s
 
o
b
s
e
r
v
a
n
c
e

governm
ent w

ould cease to exist.

.
.

.

T
h
u
s
 
t
h
e
 
A
s
s
e
s
s
r
 
h
e
r
e
 
h
a
d
 
n
o
 
m
o
r
e

standing to question the validity of the
action of the B

oard than a low
er court

has to. question the validity of the m
an-

date of a review
ing court. H

e w
as obli-

g
a
t
e
 
t
o
 
c
a
r
r
 
o
u
t
 
t
h
e
 
m
a
n
d
a
t
e
 
o
f
 
t
h
e

B
oàrd. T

here is no legal justification for
his defiance and the D

istrict C
ourt lacked

jurisdiction to hear the cae.
(em

phasis in original).l
T
h
e
 
D
i
v
i
s
i
o
n
 
a
r
g
u
e
s
 
t
h
a
t
 
u
n
l
e
s
s
 
i
t
 
h
a
s

standing tc! assert the public interest before
t
h
e
 
C
o
m
m
i
s
s
i
o
n
,
 
t
h
e
 
p
e
o
p
l
e
 
o
f
 
t
h
i
s
 
s
t
a
t
e
 

w
il

have no advocte to assert and protect their
interets 

b
e
f
o
r
e
 
t
h
e
 
C
o
m
m
i
s
s
i
o
n
 
e
x
c
e
p
t
 
t
o

t
h
e
 
e
x
t
e
n
t
 
t
h
a
t
 
t
h
e
 
p
e
o
p
l
e
 
a
r
e
 
r
e
p
r
e
s
e
n
t
e
d

by the C
om

m
ittee or a special interest

group. H
ow

ever, it m
ust be kept in m

ind
t
h
a
t
'
 
t
h
e
 
d
u
t
i
e
s
 
o
f
 
t
h
e
 
C
o
m
m
i
s
s
i
o
n
 
i
t
s
e
l
f

include the 'safeguarding and prom
otion of

John C
A

L
L

 and C
lark Jenkins,

,
P
l
a
i
n
t
i
f
s
 
a
n
d
 
A
p
p
e
l
l
a
n
t
s
,

v.

C
IT

Y
 O

F W
E

ST
 JO

R
D

A
N

, U
tah,

,D
efendant 

a
n
d
 
R
e
s
p
o
n
d
e
n
t
.

N
o. 15908 (R

ehearing).

Suprem
e 

' C
o
u
r
t
 
o
f
 
U
t
a
h
.

J
u
n
e
 
'
2
,
 
1
9
8
0
.

Subdviders brought action to challenge
validity of ordinance adopte by city w

hich

O
. C

orp. of B
altim

ore v. B
enefits R

eview
 B

oard,
542 F.2d 903, 908, n. 5 (4th C

ir. 1974), cert.
denied 433 U

.S
. 908, 97 S

.C
t. 2972, 53 L.E

d.2d
1092 (1977).

5
.
 
S
e
e
,
 
e
.
 
g
.
.
 
U
n
i
t
e
d
 
S
t
a
t
e
s
 
S
m
e
l
t
i
n
g
,
 
R
e
f
i
n
i
n
g

and M
illng C

o. v. U
tah Pow

er &
 L

ight C
o., 58

U
tah 168, 197 P

. 902 (1921); U
tah Light &

T
r
a
c
t
o
n
 
C
o
.
 
v
.
 
P
u
b
l
i
c
 
S
e
r
v
c
e
 
C
o
m
m
i
s
s
i
o
n
,
 
.
1
0
1

U
tah 99, 118 P.2d 683 (1941).

U
tah
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1. M
unicipal C

orporations 03122(2)
O
n
c
e
 
i
t
 
i
s
 
d
e
t
e
r
m
i
n
e
d
 
t
h
a
t
 
m
u
n
i
c
i
p
a
l

o
r
d
i
n
a
n
c
e
 
i
s
 
w
i
t
h
i
n
 
t
h
e
 
s
c
p
e
 
o
f
 
p
o
w
e
r
s

granted by the legislature, the ordinance is
entitled to the presum

ption of constitution-
al validity acrded other legislation.

2
.
 
Z
o
n
i
n
g
 
a
n
d
 
P
l
a
n
n
i
n
g
 
0
3
6
1
,
 
1
3
4

O
rdinance w

hich required subdividers
t
o
 
d
e
d
i
c
a
t
e
 
7
%
 

of propose subdivision land,
o
r
 
p
a
y
 
e
q
u
i
v
a
l
e
n
t
 
o
f
 
t
h
a
t
 
v
a
l
u
e
 
i
n
 

cah, to
b
e
 
u
s
e
 
f
o
r
 
f
l
o
o
 
c
o
n
t
r
o
l
 
a
n
d
/
o
r
 
p
a
r
k
 
a
n
d

recreation facilties w
as not unconstitution~

a
l
o
n
 
i
t
s
 
f
a
c
e
,
 
b
u
t
 
c
o
u
l
d
 
n
o
t
 
b
e
 
a
p
p
l
i
e
d

w
i
t
h
o
u
t
 
s
u
b
d
v
i
d
e
r
s
 
b
e
i
n
g
 
g
i
v
e
n
 
t
h
e
 
o
p
p
o
r
-

t
u
n
i
t
y
 
t
o
 
p
r
e
s
e
n
t
 
e
v
i
d
e
n
c
e
 
t
o
 
s
h
o
w
 
t
h
a
t

dedicatioarequired of them
 had no reaona-

b
l
e
 
r
e
l
a
t
l
o
n
s
h
i
p
 
t
o
 
n
e
e
,
 
i
f
 
a
n
y
,
 
f
o
r
 
f
l
o
o

coIlttóròr parksand recreation facilties
c
r
e
;
i
k
 
'
b
y
 
t
h
e
i
r
.
 
s
u
b
d
i
v
i
s
i
o
n
.

3. Z
oning and Planning 03234
If subdivision generates need for flood

control or parks and recreation facilties
and m

unicipality exacts fee in lieu of dedi-

6
.
 
S
e
c
t
i
o
n
 
5
4
-
1
-
6
.

7
.
 
S
e
e
 
f
o
o
t
n
o
t
e
 
2
,
 
s
u
p
r
a
.


