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e
v
e
r
,
 
o
n
 
a
p
p
e
a
l
,
 
h
e
 
a
r
g
u
e
s
 
t
h
a
t
 
t
h
e
 
e
r
r
o
r
 
i
s

apparent on the face of the record and re-
quests that w

e exercise our discretion and
review

 the error. O
R

A
 5.45(2). A

s the
state concedes, defendant is correct that the
error is one of law

 and is apparent on the
face of the record. P

aricularly in view
 of

the state's concession, w
e are pèrsuaded to

exercise our discretion to review
 the unpre-

s
e
r
v
e
d
 
e
r
r
o
r
.
 
S
t
a
t
e
 
v
.
 
J
o
n
s
,
 
1
2
9
 
O
r
.
A
p
p
.

413, 879 P.2d 881 (1994). W
e rem

and for
e
n
t
r
 
o
f
 
a
 
c
o
r
r
c
t
e
d
 
j
u
d
g
m
e
n
t
 
i
m
p
o
s
i
n
g
 
o
n
l
y

o
n
e
 
c
o
n
v
i
c
t
i
o
n
 
a
n
d
 
f
o
r
 
r
e
s
e
n
t
e
n
c
i
g
.

R
em

anded for entr of. a corrected judg-
m

ent and resentencing.

1
3
1
 
O
r
.
A
p
p
.
 
7
5
3

.J53In the M
atter of the' C

om
pensation

.
 
o
f
 
R
a
l
p
h
 
L
.
 
W
i
t
t
,
 
C
l
a
i
m
a
n
t
.

R
alph L

. W
IT

T
, Petitioner,

v.

E
B

I IN
S

U
R

A
N

C
E

 C
O

M
P

A
N

 and B
ear

C
r
e
e
k
 
E
l
e
c
t
r
i
c
,
 
R
e
s
p
o
n
d
e
n
t
s
.

W
C

B
 88-7709;. C

A
 A

82969.

C
our of A

ppeals of O
regon.

A
rgued and Subm

itted A
ug. 9, 1994.

D
ecided D

ec. 14, 1994.

J
u
d
i
c
i
a
 
R
e
v
i
e
w
 
f
r
o
m
 
W
o
r
k
e
r
s
'
 
C
o
m
p
e
n
s
a
-

t
i
o
n
 
B
o
a
r
d
.

R
obert L

. C
hapm

an, M
edford, argued the

cause for petitioner. W
ith hi on the brief

w
as B

lack; C
hapm

an, W
ebber &

 Stevens.

H
ow

ard N
ielsen, P

ortand, argued the
cause and fied the brief, for respondents.

B
efore W

A
R

R
E

N
,P

.J., and E
D

M
O

N
D

S
and L

A
D

A
U

, JJ.

.J54PE
R

 C
U

R
IA

.
C
l
a
i
a
n
t
 
s
e
e
k
s
 
r
e
v
i
e
w
 
o
f
 
a
n
 
o
r
d
e
r
 
o
f
 
t
h
e

W
o
r
k
e
r
s
'
 
C
o
m
p
e
n
s
a
t
i
o
n
 
B
o
a
r
d
 
a
f
r
 
o
u
r
 
r
e
-

m
and in E

B
l Ins. C

o. v. W
itt 113 O

r.A
pp. 7,

830 P.2d 599 (1992)" rev. den., 317 O
r. 583,

859 P
.2d 540 (1993). T

he issue involves
claant's entitlem

ent to tem
pora parial

d
i
a
b
i
l
t
y
 
(
T
P
D
)
 
a
f
r
 
a
n
 
i
i
t
i
a
l
 
t
w
o
 
y
e
a

period ,of T
PD

 had been ordered. W
e af.

A
 recitation of the procedural hitory of

t
h
i
 
c
a
s
e
 
w
o
u
l
d
 

n
o
t
 
b
e
 
o
f
 
a
s
s
i
s
t
a
c
e
 
t
o
 
t
h
e

paries or other readers. Sufce it to say
t
h
a
t
,
 
a
f
r
 
t
l
s
c
a
s
e
 
h
a
d
 
b
e
e
n
 
s
u
b
m
i
t
t
e
d
,
 
t
h
e

pares veried, that a fial detenlation
order has issued in th cae, w

hich aw
arded

claant T
P

D
 for 'the entire period in ques-

tion on review
, and that claiant has been

paid the T
P

D
 that the detenlation order

aw
arded. In light of those facts, there is

n
o
t
h
i
g
 
t
h
a
t
 
c
l
a
i
a
n
t
 
c
a
 
g
a
i
 
b
y
 
a
 
d
e
c
i
s
i
o
n

i
n
 
h
i
 
f
a
v
o
r
.
 
B
e
c
a
u
s
e
 
h
e
 
h
a
s
 
a
l
e
a
d
y
 
r
e
-

ceived all of the com
pensation to w

hich he
argues he is entitled, there is nothg left for
u
s
 
t
o
 
d
e
c
i
d
e
.

A
fed.

r
ST

E
W

A
R

T
 v. U

T
A

H
 PU

B
L

IC
 SE

R
V

IC
E

C
O

M
'N

C
it. as 885 P

.2d 759 (U
ta i 994)

attract investors, given nature of rik of in-
v
e
s
t
m
e
n
t
.
 
U
.
C
.
A
1
9
5
3
,
 
5
4
.

Justin C
. S

T
E

W
A

R
T

, G
eorge L. G

igi, A
.

E
arl C

ox, B
arbara T

oom
er, R

onald T
u-

pin, and P
at C

oryell, P
etitioners,

v.

U
T
A
H
 
P
U
B
L
I
C
 
S
E
R
V
I
C
E
 
C
O
M
M
I
S
-

SIO
N

 and U
.S. W

est C
om

m
unica-

tions, Inc., R
espondents.

D
i
V
i
s
i
o
n
 
o
f
 
P
u
b
l
i
c
 
U
t
i
l
t
i
e
s
 
a
n
d

C
om

m
ittee of C

onsum
er

Services, Intervenors.

N
o. 

910405.

S
u
p
r
e
m
e
 
C
o
u
r
 
o
f
 
U
t
a
.

J
u
l
y
 
2
9
,
 
1
9
9
4
.

R
ehearg D

enied N
ov. 8, 1994.

R
atepayers petitioned for judicial review

of P
ublic S

ervce C
om

m
sion rate order in-

creasing m
ultistate telephone com

pany's au-
t
h
o
r
i
e
d
 
r
a
t
e
 
o
f
 
r
e
t
u
n
 
o
n
 
e
q
u
i
t
y
,
 
o
r
d
e
r
i
g

centr offce m
odertions and fiber-optic

exnsions to educationa intitutions, and
adopting incentive reguation plan that com

-
pany subsequently vetoed pursuant to statu-
t
o
r
y
 
a
u
t
h
o
r
i
t
i
o
n
.
 
T
h
e
 
S
u
p
r
e
m
e
 
C
o
u
r
,

S
tew

a, A
ssociate C

.J., held that: (1) C
om

-
m
i
s
i
o
n
 
c
o
u
l
d
 
n
o
t
 
i
n
c
r
e
a
s
e
 
c
o
m
p
a
n
y
'
s
 
a
u
t
h
o
-

r
i
e
d
 
r
a
t
e
 
o
f
 
r
e
t
u
 
o
n
 
e
q
u
i
t
y
 
f
o
r
 
r
a
t
e
-
m
a
k
-

i
n
g
 
p
u
r
o
s
e
s
 
a
b
o
v
e
 
r
e
a
o
n
a
b
l
e
 
.
r
a
t
e
 
o
f
 
r
e
t
u
r

t
o
 
i
n
d
u
c
e
 
c
o
m
p
a
n
y
 
t
o
 
m
a
k
e
 
"
d
i
c
r
e
t
i
o
n
a
r

investm
ents in. its plant and equipm

ent in
state; (2) statute, alow

ig public utilty to
veto incentive rate reguation plan adopted
for utity by C

om
m

sion, w
as unconstitu-

tional delegation of legilative pow
er to pri-

v
a
t
e
 
p
a
r
y
;
 
(
3
)
 
i
n
c
e
n
t
i
v
e
 
r
a
t
e
 
r
e
g
u
a
t
i
o
n
 
p
l
a
n

adopted by C
om

m
sion w

as arbitrary, capri-
cious, and unlaw

f;: and (4) ratepayers w
ere

e
n
t
i
t
l
e
d
 
t
o
 
a
t
t
o
r
n
e
y
 
f
e
e
s
 
a
w
a
r
d
.

O
rdered accordingly.

H
ow

e, J., concured in result in par and
d
i
s
e
n
t
e
d
 
i
n
 
p
a
r
,
 
a
n
d
 
f
i
e
d
 
o
p
i
i
o
n
.

1
.
 
P
u
b
l
i
c
 
U
t
i
l
t
i
e
s
 
(
O
1
2
4

F
or puroses of public utilty rate m

ak-
ing, cost of capita includes cost of debt ser-
v
i
c
e
 
a
n
d
 
r
e
t
u
r
n
 
o
n
 
e
q
u
i
t
y
 
c
a
p
i
t
a
 
s
u
f
c
i
e
n
t
 
t
o

U
t
a
h
 
7
5
9

2
.
 
P
u
b
l
i
c
 
U
t
i
l
t
i
e
s
 
(
O
1
9
4

T
e
l
e
c
o
m
m
u
n
i
c
a
t
i
o
n
s
 
(
O
3
4
1

For puroses of detennnig standard of
review

 for Suprem
e C

our, respecting Public
S

ervce C
om

m
ssion rate order increasing

t
e
l
e
p
h
o
n
e
 
c
o
m
p
a
n
y
'
s
 
a
u
t
h
o
r
i
d
 
r
a
t
e
 
o
f
 
r
e
-

t
u
r
 
o
n
 
e
q
u
i
t
y
 
t
o
 
e
n
c
o
u
r
a
g
e
 
c
o
m
p
a
n
y
 
t
o
 
i
n
-

vest in state, issue w
as w

hether given factor
w

as legay perm
sible factor to tae iIto

account, w
hich w

as issue of law
. U

.C
.A

.1953,
5
4
,
 
6
3
-
6
b
-
1
6
(
4
)
(
d
)
.

3
.
 
P
u
b
l
i
c
 
U
t
i
l
t
i
e
s
 
(
O
1
6
7

T
e
l
e
c
o
m
m
u
n
i
c
a
t
i
o
n
s
 
(
O
3
3
5

Factors that Public Servce C
om

m
sion

m
a
y
 
l
e
g
i
t
i
a
t
e
l
y
 
t
a
e
 
i
n
t
o
 
a
c
c
o
u
n
t
 
i
n
 
d
e
t
e
r
-

m
ig rate of retu for puroses of tele-

phone rate m
akg are questions of law

.
U
.
C
.
A
1
9
5
3
,
 
5
4
,
 
6
3
6
b
-
1
6
(
4
)
(
d
)
.

4. T
elecom

m
unications (O

316

P
ublic S

ervce C
om

m
sion couId not in-

c
r
e
a
e
 
m
u
l
t
i
t
a
t
e
 
t
e
l
e
p
h
o
n
e
 
c
o
m
p
a
n
y
'
s
 
a
u
t
h
o
-

r
i
d
 
r
a
t
e
 
o
f
 
r
e
t
u
r
 
o
n
 
e
q
u
i
t
y
 
f
o
r
 
r
a
t
e
-
m
a
k
-

i
n
g
 
p
u
r
o
s
e
s
 
a
b
o
v
e
 
r
e
a
s
o
n
a
b
l
e
 
r
a
t
e
 
o
f
 
r
e
t
u
r

t
o
 
i
n
d
u
c
e
 
c
o
m
p
a
n
y
 
t
o
 
m
a
k
e
 
"
d
i
c
r
e
t
i
o
n
a
r

investm
ents in its plant and equipm

ent in
state; governg standard in detenng
r
a
t
e
 
o
f
 
r
e
t
u
 
o
n
 
e
q
u
i
t
y
 
w
a
s
 
c
o
s
t
 
o
f
 
i
n
d
u
c
i
n
g

c
a
p
i
t
a
 
m
a
r
k
e
t
s
 
t
o
 
i
n
v
e
s
t
 
i
n
 
c
o
m
p
a
n
y
,
 
n
o
t

cost of inducing com
pany to invebo in state.

U
.
C
.
A
1
9
5
3
,
 
5
4
1
,
 
5
4
,
 
5
4
7
,
 
5
4
,

54b-.2, 54b-.3, 54b-ll.

5
.
 
P
u
b
l
i
c
 

U
t
i
l
t
i
e
s
 
(
O
1
2
9

F
or public utity rate-m

akg puroses,
"
r
a
t
e
õ
a
s
e
d
 
o
n
 
c
o
s
t
 
o
f
 
s
e
r
v
c
e
"
 
m
e
a
n
s
 

rate
s
u
f
c
i
e
n
t
 
t
o
 
p
a
y
 
o
p
e
r
a
t
i
n
g
 
c
o
s
t
s
 
p
l
u
s
 
c
o
s
t
 
o
f

f
a
i
 
r
e
t
u
r
 
t
o
 
i
n
v
e
s
t
o
r
s
 
f
o
r
 
p
r
o
v
i
d
i
g
 
c
a
p
i
t
a
,
!
,

both equity and debt. . U
.C

.A
1953, 54-4.

See publication W
ords and Phrases

for 
other judicial constrctions and def-

initions.

6
.
 
P
u
b
l
i
c
 
U
t
i
l
t
i
e
s
 
(
O
1
2
9

F
or public utilty rate-m

akg puroses,
"
f
a
i
 
r
e
t
u
r
 
o
n
 
c
a
p
i
t
a
"
 
m
e
a
n
s
 
r
a
t
e
 
o
f
 
r
e
t
u
r
,

given nature of investm
ent rik, sufficient to



7
6
0
 
U
t
a
h
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1
7
.
 
P
u
b
l
i
c
 
U
t
i
l
t
i
e
s
 
e
:
1
1
9
.
1

attract capital for investm
ent and not to at-

tract investm
ent in state. U

.C
.A

1953, 54
4.

See publication W
ords and Phrases

for òther judicial constructions and def-
initions.

7. Public U
tilties e:129

Public utity is entitled to such rates as
W
i
 
p
e
r
m
t
 
i
t
 
t
o
 
e
a
r
 
r
e
t
i
i
 
o
n
 
v
a
l
u
e
 
o
f

p
r
o
p
e
r
t
y
 
w
h
i
c
h
 
i
t
 
e
m
p
l
o
y
s
 
f
o
r
 
c
o
n
v
e
n
i
e
n
c
e
 
o
f

public equal to that generay beig m
ade at

s
a
m
e
 
t
i
e
 
à
n
d
 
i
n
 
s
a
m
e
 
g
e
n
e
r
a
l
 
p
a
r
 
o
f
 
c
o
u
n
-

t
r
 
o
n
 

i
n
v
e
s
t
m
e
n
t
s
 
i
n
 
o
t
h
e
r
 
b
u
s
i
n
e
s
s
 
u
n
d
e
r
-

t
a
g
s
 
w
h
i
c
h
 
a
r
e
 
a
t
t
e
n
d
e
d
 
b
y
 
c
o
r
r
e
s
p
o
n
d
i
g

r
i
k
s
 
a
n
d
 
u
n
c
e
r
t
t
i
e
s
,
 
b
u
t
 
i
t
 
h
a
s
 
n
o
 
c
o
n
s
t
i
-

tutional right to prlifits such as are realed
or anticipated in highly profitable enterpries
or speculative ventures. U

.C
.A

1953, 54.

8. Public U
tilties e:123

F
or public utilty rate-m

akg puroses,
retur to w

hich piIblic utilty is entitled
s
h
o
u
l
d
 
b
e
 
r
e
a
s
o
n
a
b
l
y
 
s
i
i
c
i
e
n
t
 
t
o
 
a
s
s
u
r
e
 
c
o
n
-

f
i
d
e
n
c
e
 
i
n
 
f
i
n
c
i
a
 
s
o
u
n
d
n
e
s
s
 
o
f
 
u
t
i
l
t
y
 
a
n
d

should be adequate, under effcient and eco-
n
o
m
i
c
a
 
m
a
n
a
g
e
m
e
n
t
,
 
t
o
 
m
a
i
t
a
 
a
n
d
 
s
u
p
-

port its ~redit and enable it to raie m
oney

necessar for proper dicharge of its public
duties. U

.C
.A

.1953, 54.

9. T
elecom

iunications e:337,1
C

onstitutionalty of statute, alow
ig

public utity to veto incentive rate reguation
p
l
a
n
 
a
d
o
p
t
e
d
 
f
o
r
 
u
t
i
l
t
y
 
Q
Y
 
P
u
b
l
i
c
 
S
e
r
v
i
c
e

C
om

m
sion, . w

as not. m
oot issue on appeal

from
 C

om
m

sion order adoptig incentive
r
e
g
u
a
t
i
o
n
 
p
l
a
n
 
f
o
r
 
t
e
l
e
p
h
o
n
e
 
c
o
m
p
a
n
y
,
 
w
h
i
c
h

com
pany subsequently vetoed unG

er statute,
despite contention that no plan w

as in effect
u
n
d
e
r
 
s
t
a
t
u
t
e
 
a
f
r
 
c
o
m
p
a
n
y
'
s
 

veto, w
here

com
pany's veto w

as sole reason that C
om

-
m

ision's plan w
as not in effect. U

.C
.A

1953,
54.1(2).
10. C

onstitutional L
aw

 e:64
T
e
l
e
c
o
m
m
u
n
i
c
a
t
i
o
n
s
 
e
:
3
0
1

Statute, alow
ig public utilty to veto

incentive rate reguation plan adopted for
utilty by Public Servce C

om
m

ision, w
as

unconstitutional delegation of legislative pow
-

er to private pary; veto pow
er granted by

s
t
a
t
u
t
e
 
t
o
 
u
t
i
t
y
 
c
o
u
l
d
 
b
e
 
u
s
e
d
 
t
o
 
a
d
v
a
n
c
e

o
n
l
y
 
u
t
i
t
y
 
s
h
a
r
e
h
o
l
d
e
r
s
'
 
i
n
t
e
r
e
s
t
s
"
 
w
i
t
h
o
u
t

r
e
g
a
r
d
 
t
o
 
e
i
t
h
e
r
 
r
a
t
e
p
a
y
e
r
s
'
 
i
n
t
e
r
e
s
t
s
 
o
r

S
T

E
W

A
R

T
 v. U

T
A

H
 P

U
B

LIC
 S

E
R

V
IC

E
 C

O
M

'N
C

ite as 885 P.2d 759 (U
ta i 994)

21. A
dm

inistrative L
aw

 and Procedure
e:669.1

E
xception to rue, that issue m

ay not be
presented to appellate cour that w

as not
fist presented to low

er tribunal, is that issue
need not be presented to adm

instrtive
agency if agency cannot properly decide is-
sue.

overall public interest, and statute set out no
g
i
d
e
l
i
e
s
 
t
o
 
l
i
t
 
u
t
i
t
y
'
s
 
e
x
e
r
c
i
s
e
 
o
f
 
v
e
t
o

p
o
w
e
r
.
 
U
.
C
.
A
1
9
5
3
,
 
5
4
.
1
(
2
)
.

S
t
a
t
u
t
e
,
 
a
u
t
h
o
r
i
g
 
P
u
b
l
i
c
 
S
e
r
v
c
e
 
C
o
m
-

m
ision to adopt m

ethod of incentive rate
r
e
g
u
a
t
i
o
n
 
w
h
e
r
e
b
y
 
p
u
b
l
i
c
 
u
t
i
t
y
 
r
e
v
e
n
u
e
s
 
o
r

eargs above specifed level are equitably
s
h
a
r
e
d
 
b
e
t
w
e
e
n
 
u
t
i
t
y
 
a
n
d
 
i
t
s
 
c
u
s
t
o
m
e
r
s
,

i
n
c
o
r
p
o
r
a
t
e
s
 
c
o
s
t
-
o
f
-
s
e
r
v
c
e
 
c
r
i
t
e
r
i
 
a
s
 
l
i
t
a
-

tion on types of incentive plan that m
ay be

adopted by C
om

m
ision. U

.C
.A

1953, ~
1
,
 
5
4
,
 
5
4
.
1
(
1
)
,
 
5
4
a
-
t
(
4
)
,
 
5
4
b
-

3.3(1), 54b- 11.

11. T
elecom

m
unications e:307.1

R
o
l
e
 
o
f
 
P
u
b
l
i
c
 
S
e
r
v
c
e
 
C
o
m
m
i
s
s
i
o
n
 
i
n

case respecting telephone rates w
aS to pro-

tect interests of both ratepayers and share-
holders and to accom

m
odate both those in-

terests to overa public interest.

12. Public U
tilties e:169.1

R
ule agat retroactive rate m

akig re-
s
p
e
c
t
i
g
 
p
u
b
l
i
c
 
u
t
i
l
t
y
 
r
a
t
e
s
 
i
s
 
n
o
t
 
c
o
n
s
t
i
t
u
-

tionaly m
andate; rather, rue is based on

sound rate-m
akg policies, not constitutional

i
n
 
n
a
t
u
e
,
 
a
n
d
 
i
s
 
s
u
b
j
e
c
t
 
t
o
 
a
 
n
u
m
b
e
r
 
o
f

l
i
t
a
t
i
o
n
s
 
a
n
d
 
e
x
c
e
p
t
i
o
n
s
.

1
3
.
 
P
u
b
l
i
c
 
U
t
i
l
t
i
e
s
 
e
:
1
6
9
.
1

B
ar on public utity retroactive rate

m
akg has no exception for m

isteps m
ade

i
n
 
r
a
t
e
-
m
a
k
i
g
 
p
r
o
c
e
s
s
,
 
e
v
e
n
 
t
h
o
u
g
h
 
p
r
o
j
e
c
-

tions of utilty exenses and revenues for test
y
e
a
r
 
v
a
r
 
f
r
o
m
 
a
c
t
u
a
l
 
e
x
r
i
e
n
c
e
.

1
4
.
 
P
u
b
l
i
c
 
U
t
i
l
t
i
e
s
 
e
:
1
6
9
.
1

E
x
c
e
p
t
i
o
n
s
 
t
o
 
r
i
e
 
a
g
a
i
t
 
p
u
b
l
i
c
 
u
t
i
l
t
y

retroactive rate m
akg do not guarantee

i
n
v
e
s
t
o
r
s
 
a
g
a
i
t
 
a
l
 
l
o
s
s
e
s
.

18. T
elecom

m
unications e:316

I
n
c
e
n
t
i
v
e
 
r
a
t
e
 
r
e
g
u
t
i
o
n
 
p
l
a
n
 
a
d
o
p
t
e
d

by Public Servce C
om

m
sion for telephone

c
o
m
p
a
n
y
,
 
u
n
d
e
r
 
w
h
i
c
h
 
r
e
v
e
n
u
e
 
s
h
a
r
g
 
b
e
-

t
w
e
e
n
 
c
o
m
p
a
n
y
 
a
n
d
 
r
a
t
e
p
a
y
e
r
s
 
w
o
u
l
d
 
b
e
g
i

a
t
 
1
2
.
2
%
 
r
a
t
e
 
o
f
 
r
e
t
u
i
 
b
y
 
c
o
m
p
a
n
y
,
 
a
n
d

com
pany w

ould reta increasing portion of
revenues as 'rate of retu increased up to
17%

; w
as arbitrar, capricious, and unaw

f,
w

here C
om

m
isi!ln's order w

as entered w
ith-

out notice to any pary or hearg on pla's
m

erts, plan forsook cost-of-serce prici-
p
l
e
s
,
 
a
n
d
 
i
t
 
w
a
s
 
n
o
t
 
j
u
s
t
i
a
b
l
e
 
f
o
r
 
u
t
i
t
y
 
t
o

reta excess eargs in increasingly larger
p
e
r
c
e
n
t
a
g
e
s
 
a
b
o
v
e
 
a
u
t
h
o
r
i
e
d
 
r
a
t
e
 
o
f
 
r
e
t
u
r

on equity. U
.C

.A
.1953, ~

1,54, 54
44.1(1), 54a-t(4), 54b-.3(1), 54b-ll.

15. Public U
tilties e:102 .

S
t
a
t
u
t
o
r
y
 
s
u
b
s
e
c
t
i
o
n
,
 
a
u
t
h
o
r
i
g
 
.
P
u
b
l
i
c

S
ervce C

om
m

ision to adopt m
ethod of in-

centive rate reguation w
hereby public utilty

revenues or eags above specifed level
a
r
e
 
e
q
u
i
t
a
b
l
y
 
s
h
a
r
e
d
 
b
e
t
w
e
e
n
 
u
t
i
t
y
 
a
n
d
 
i
t
s

custom
ers, w

as, severable from
 subsequent

unconstitutional subsection alow
ig public

u
t
i
t
y
 
t
o
 
v
e
t
o
 
i
I
c
e
n
t
i
v
e
 

rate 
r
e
g
u
a
t
i
o
n
 
p
l
a
n

adopted for utity by C
om

m
sion. U

.C
.A

1
9
5
3
,
 
5
4
.
1
(
1
,
 
2
)
.

16. Statutes e:64(l
W

hether par of statute that is held
unconstitutional is severable from

 rem
aider

of statute depends on legilative intent;
w
h
e
n
 
t
h
a
t
 
i
n
t
e
n
t
 
i
s
 
n
o
t
 
e
x
p
r
e
s
s
l
y
 
s
t
a
t
e
d
,

cour w
i iner probable legilative intent

from
 relationship of unconstitutional' provi-

sion ' to rem
aining sections of statute by de-

term
inig w

hether rem
aing sections, stand-

ing alone, w
il fuher legilative purose.

19. Public U
tilties e:194

T
elecom

m
unications e:341

R
a
t
e
p
a
y
e
r
s
'
 
f
a
i
u
r
e
 
t
o
 
r
e
q
u
e
s
t
 
a
t
t
o
r
n
e
y

fees before P
ublic S

ervce C
om

m
sion in

c
a
e
 
r
e
l
a
t
i
g
 

t
o
 
t
e
l
e
p
h
o
n
e
 
r
a
t
e
s
 
d
i
d
 
n
o
t
 
b
a
r

Suprem
e C

our from
 addressing attorney fee

issue on appeal, w
here C

om
m

sion laked
pow

er to aw
ad attorney fees, and C

om
m

-
sion had no factual basis for aw

adig rate-
p
a
y
e
r
s
 
a
t
t
o
r
n
e
y
 
f
e
e
e
 
b
e
c
a
u
s
e
 
r
a
t
e
p
a
y
e
r
s
 
d
i
d

not prevai on any iSsues before C
om

m
ision,

r
e
n
d
e
r
i
g
 
a
n
y
 
a
t
t
o
r
n
e
y
 
f
e
e
s
 
r
e
q
u
e
s
t
 

before
C

om
m

ission futile. .

20. A
dm

inistrative L
aw

 and Procedure
e:669.1

A
p
p
e
a
l
 
a
n
d
 
E
r
r
o
r
 
e
:
1
6
9

G
eneral 

r
u
e
 
i
s
 
t
h
a
t
 
i
s
s
u
e
 
m
a
y
 
n
o
t
 
b
e

presented to appellate cour that w
as hot

f
i
t
 
p
r
e
s
e
n
t
e
d
 
t
o
 
l
o
w
e
r
 
t
r
b
u
n
a
L
.

U
t
a
h
 
7
6
1

22. C
osts e:194.6

G
eneral rue is that attorney fees canot

b
e
 
r
e
c
o
v
e
r
e
d
 
b
y
 
p
r
e
v
a
i
g
 
p
a
r
 
u
n
e
s
s
 
s
t
a
t
-

u
t
e
 
o
r
 
c
o
n
t
r
a
c
t
 
a
u
t
h
o
r
i
s
 
s
u
c
h
 
a
w
a
r
d
.

23. C
osts e:194.16
I
n
 
a
b
s
e
n
c
e
 
o
f
 
s
t
a
t
u
t
o
r
y
 
o
r
 
c
o
n
t
r
c
t
u
l

authoriation for attorney fees aw
ard, cour

h
a
s
 
i
n
e
r
e
n
t
 
e
q
u
t
a
b
l
e
 
p
o
w
e
r
 
t
o
 
a
w
a
r
d
 
r
e
a
-

sonable attorney fees w
hen it deem

s it appro-
p
r
i
a
t
e
 
i
n
 
i
n
t
e
r
e
s
t
 
o
f
 
j
u
s
t
i
c
e
 
a
n
d
 
e
q
u
i
t
y
.

24. C
osts e:194.42

Inherent equitable pow
er of cour to

aw
ard attorney fees is recognd w

hen
p
l
a
i
t
i
s
 
l
i
t
i
g
a
t
i
o
n
 
c
o
n
f
e
r
s
 
s
u
b
s
t
a
n
t
i
l
 
b
e
n
e
-

fit on m
em

bers of ascertable class.

2
5
.
 
C
o
s
t
s
 
e
:
 
1
9
4
.
4
2

R
u
l
e
,
 
t
h
a
t
 
c
o
u
r
 
h
a
s
 
i
n
e
r
e
n
t
 
e
q
u
i
t
a
b
l
e

p
o
w
e
r
 
t
o
 
a
w
a
r
d
 
a
t
t
o
r
n
e
y
 
f
e
e
s
 
w
h
e
n
 
p
l
a
t
i
s

litigation confers substantial benefit on m
em

-
bers of ascertable clas, perm

ts aw
ard of

f
e
e
s
 
w
h
e
n
 
l
i
t
i
g
a
n
t
,
 
p
r
o
c
e
e
d
i
g
 

in representa-
t
i
v
e
 
c
a
p
a
c
i
t
y
,
 
o
b
t
a
 
d
e
c
i
i
o
n
 
r
e
s
u
l
t
i
g
 

in
conferr of substantia beneft of pecunar
or nonpecunar natue.

2
6
.
 
C
o
s
t
s
 
e
:
 
1
9
4
.
4
2

S
uprem

e C
our w

ould aw
ard attorney

f
e
e
s
 
u
n
d
e
r
 
i
t
s
 
i
n
e
r
e
n
t
 
e
q
u
i
t
a
b
l
e
 
p
o
w
e
r
s
 
t
o

ratepayerew
ho petitioned for review

 of P
ub-

lic Serv~eC
om

ission rate order increasing
m
u
l
t
i
s
~
t
e
 
t
e
l
e
p
h
o
n
e
 
c
o
m
p
a
n
y
'
s
 
a
u
t
h
o
r
i
d

rate of return on equity and adoptig incen-
tive rate reguation plan that com

pany subse-
quently vetoed, under either public fud or
private attorney general exception to A

m
eri-

c
a
n
 
r
u
e
,
 
w
h
e
r
e
 
r
a
t
e
p
a
y
e
r
s
,
 
a
c
t
i
g
 
a
l
o
n
e
,
 
s
u
c
-

. ceeded in having rate of retur determ
ina-

tion set aside, statute alow
ig utilty to veto

C
o
m
m
i
s
s
i
o
n
'
s
 
i
n
c
e
n
t
i
v
e
 
r
a
t
e
 
r
e
g
u
a
t
i
o
n
 
p
l
a
n

declared unC
O

i1titutional, and C
om

m
ssion's

incentive plan for com
pany held invald.

U
.
C
.
A
.
1
9
5
3
,
 
5
4
.
1
(
1
,
 
2
)
.



7
6
2
 
U
t
a

885 PA
C

IFIC
 R

E
PO

R
T

E
R

, 2d SE
R

IE
S

S
T

E
W

A
R

T
 v. U

T
A

H
 P

U
B

LIC
 S

E
R

V
IC

E
 C

O
M

'N
C

ite 
as 

8
8
5
 
P
.
2
d
 
7
5
9
 
(
U
i
a
 
1
9
9
4
)

U
t
a
 
7
6
3

Jam
es L

. B
arker, John J. Flyn, Salt L

ake
C
i
t
y
,
 
f
o
r
 
p
e
t
i
t
i
o
n
e
r
s
.

R
. P

aul V
an D

am
, A

tty. G
en., D

avid L.
S
t
o
t
t
,
 
K
e
n
t
 
W
a
l
g
r
e
n
,
 
M
i
c
h
a
e
l
 
L
.
 
G
i
n
s
b
e
r
g
,

A
sst. A

ttys. G
en., Salt L

ake C
ity, for D

iv. of
P

ublic U
tities, P

ublic S
ervce C

om
'n, C

om
-

m
ittee of C

onsum
er S

erces.

Floyd A
 Jensen, T

ed D
. Sm

ith, Salt L
ake

C
ity, for U

.S. W
est C

om
m

uncations.

F
e
l
s
h
a
w
 
K
i
g
,
 
K
a
y
s
v
i
e
,
 
a
n
d
 
F
r
e
d
 
B
.

G
oldberg, Steven Z

aleznick, W
ashigtn,

D
C
,
 
f
o
r
 
a
m
c
u
s
 
c
u
r
e
 
A
m
e
r
i
c
a
n
 
A
s
s
'
n
 
o
f

R
e
t
i
e
d
 
P
e
r
s
o
n
s
.

ST
E

W
A

R
T

, A
ssociate C

hief Justice:

T
h
 
c
a
e
 
i
s
 
h
e
r
e
 
o
n
 
a
 
p
e
t
i
t
i
o
n
 
t
o
 

review
 an

order of the U
ta P

ublic S
ervce C

om
m

sion
that increased U

.S
. W

est C
om

m
uncations,

Inc.'s (U
S

W
C

) authoried rate of retur on
equity to 12.2%

, ordered central offcelhod-
ernations and fiber-optic extnsions to edu-
cational intitutions, and adopted an incentive
reguation plan that U

S
W

C
 vetoed puruant

to statutory authorition. T
he petition to

r
e
v
i
e
w
 
w
a
s
 
f
i
e
d
 
b
y
 
J
u
s
t
i
 
C
.
 
S
t
e
w
a
r
 
a
n
d

other telephone users and ratepayers (collec-
tively "ratepayers") w

ho chalenge (1) the
law

fess of the 12.2%
 rate of return on

e
q
u
i
t
y
 
a
n
d
 
(
2
)
 

the constitutionalty of U
ta

C
ode A

n; § 54.1 (1990), w
hich autho-

ries the C
om

m
sion to approve incentive

r
a
t
e
 
r
e
g
u
a
t
i
o
n
 
p
l
a
n
s
 
a
n
d
 
a
l
o
w
s
 
a
 
u
t
i
t
y
 
t
o

v
e
t
o
 
s
u
c
h
 
p
l
a
n
.
 
T
h
e
 
r
a
t
e
p
a
y
e
r
s
 
a
l
o
 
c
o
n
-

tend that even if the statute aùthorig such
p
l
a
n
s
 
i
s
 
c
o
n
s
t
i
t
u
t
i
o
n
a
l
,
 
t
h
e
.
 
i
n
c
e
n
t
i
v
e
 
p
l
a
n

adopted by the C
om

m
sion is unaw

f.
L

astly, the ratepayers seek an aw
ad of at-

t
o
r
n
e
y
 
f
e
e
s
.
 
W
e
 
h
o
l
d
 
t
h
a
t
 
a
 
1
2
.
2
%
 
r
a
t
e
 
o
f

r
e
t
u
r
 
o
n
 
e
q
u
i
t
y
 
i
s
 
n
o
t
 
j
u
s
t
 
a
n
d
 
r
e
a
s
o
n
a
b
l
e
,

the veto proviion in U
ta C

ode A
n. § 54

4-.1(2) is unconstitutional, the C
om

m
ssion's

incentive reguàtion plan is unlaw
f, and the

ratepayers are entitled to reasonable attor-
ney fees.

I
.
 
B
A
C
K
G
R
O
U
N
D

U
SW

C
, a reguated public utilty, operates

i
n
 
a
 
n
u
m
b
e
,
r
 
o
f
 
w
e
s
t
e
r
n
 
s
t
a
t
e
s
.
 
I
t
 
i
s
 
a
 
w
h
o
l
l
y

ow
ned subsidiar of U

.S. W
est, Inc., an un-

i. U
SW

C
 filed a separate appeal that is thé sub-

ject of our opinion in U
.S. W

est C
om

m
unications,

r
e
g
u
a
t
e
d
 
i
n
d
u
s
t
r
a
l
 
c
o
m
p
a
n
y
 
t
h
a
t
 
p
r
o
v
i
d
e
s

v
a
r
o
u
s
 
t
e
l
e
c
o
m
m
u
n
c
a
t
i
o
n
s
 
p
r
o
d
u
c
t
s
 
a
n
d

s
e
r
v
c
e
s
.
 
I
n
 
t
h
i
 
p
r
o
c
e
e
d
i
g
,
 
t
h
e
 
C
o
m
m
i
s
-

sion and the D
ivision of Public U

tilties have
aligned them

selves w
ith U

SW
C

. T
he C

om
-

m
ittee of C

onsum
er Servces intervened in

the proceedigs before the C
om

m
sion but

lias taen no position on th appeal and has
n
o
t
 
a
p
p
e
a
r
e
d
 
a
s
 
a
 
p
a
r
y
.

T
hese proceedings begàn w

hen U
S

W
C

 pe-
titioned the P

ublic S
ervce C

om
m

ssion for
approval of an incentive reguation plan
w

hereby U
SW

C
 shareholders and U

tal rate-
payers w

ould share. com
pany profits in ex-

c
e
s
s
 
o
f
 
a
 
s
p
e
c
i
f
e
d
 
r
a
t
e
 
o
f
 
r
e
t
u
 
o
n
 
e
q
u
i
t
y
.

T
he cae w

as assigned docket N
o. 90-49-3.

U
S

W
C

's proposed plan provided that (1)
telephone, rates could not be low

ered for four
years, irespective of how

 high U
S

W
C

's rate
o
f
 
r
e
t
u
r
 
w
a
s
,
 
b
u
t
 
c
o
u
l
d
 
b
e
 
i
n
c
r
e
a
s
e
d
 
o
n
 
a

cost pass-through basis for four. categories of
costs; (2) U

SW
C

 could not fie for a rate
increase uness ' its profits for one year
a
m
o
u
n
t
e
d
 
t
o
 
l
e
s
s
 
t
h
a
n
 
a
 
1
0
.
5
%
 
r
e
t
u
 
o
n

e
q
u
i
t
y
 
(
p
r
e
s
u
m
a
b
l
y
 
a
,
 

nonconfcatory rate of
r
e
t
u
)
;
 
a
n
d
 
(
3
)
"
 
U
S
W
C
 
w
o
u
l
d
 
r
e
t
a
 
a
l

eargs up to a 14%
 retu on equity, and

U
SW

C
 shareholders and U

ta ratepayers
w

ould share equally in eargs from
 14%

 to
17%

. T
he plan' did not indicate w

hat a fai
a
n
d
 
j
u
s
t
 
r
a
t
e
 
o
f
 
r
e
t
u
 
o
n
 
U
S
W
C
'
s
 
i
n
v
e
s
t
-

m
ent w

ould be.

ty by private stipulation w
ith no fidigs of

any kid by the C
om

m
sion is highly ques-

tionable, no one has challenged that proce-
d
u
r
e
 
i
n
 
t
h
s
 
c
a
s
e
.
 
S
e
e
 
U
t
a
h
 
D
e
p
'
t
 
o
f
 
B
u
s
i
-

ness R
egulation v. P

ublic S
ervo C

om
m

'n, 614
P.2d 124, 1245 (U

ta 1980). T
he C

om
m

-
sion accepted the stipulation, but in its R

e-
port and O

rder noted, "T
he C

om
m

sion
could not have been presented a m

ore pen-
etrating exam

ple of the problem
atic nature of

stipulations. H
ere,signatory paries could

not agree on w
hat their ow

n w
ords m

eant
a
n
d
 
s
e
i
z
d
 
t
h
i
s
 
d
i
p
u
t
e
 
a
s
 
a
n
 
o
p
p
o
r
t
u
n
i
t
y
 
t
o

advance their ow
n interests on w

hat other-
w

ie m
ight have been reasonable grounds."

T
he C

om
m

sion did not otherw
e com

m
ent

o
n
 
t
h
e
 

f
a
r
-
r
e
a
c
h
i
g
 
p
u
b
l
i
c
 
p
o
l
i
c
y
 
a
n
d
 
l
e
g
a
l

im
plications of decidig 'such im

portnt is-
sues in a general rate case on the basis of a
stipulation that precludes al C

om
m

sion
s
c
r
t
i
y
 
o
f
 
c
r
i
t
i
c
a
l
 
d
a
t
a
,
 
n
o
t
w
t
h
s
t
a
n
d
i
g

c
a
s
e
s
 
f
r
o
m
 
t
h
i
 
C
o
u
r
 
d
i
a
p
p
r
o
v
i
n
g
 
s
u
c
h
 
a
n

approach. S
ee id 2

O
n June 19, 1991, the C

om
m

sion entered
its R

eport and O
rder in both dockets. T

he
C

om
m

sion ordered U
SW

C
 to fuher "re-

duce its revenues (prospectively J by $19,799,-
0
0
0
,
"
 
t
h
e
r
e
b
y
 
o
r
d
e
r
i
g
 
a
 
t
o
t
a
 
f
u
t
u
e
 
r
e
v
e
n
u
e

reduction of $3,748,000 durg the course of
t
h
e
 
c
a
s
e
.
 

T
he C

om
m

ision alo authoried
a
n
 
i
n
c
r
e
a
s
e
d
 
r
a
t
e
 
o
f
 
r
e
t
u
r
 
o
n
 
e
q
u
i
t
y
 
o
f

12.2%
 and rejected U

S
W

C
's incentive plan.

W
ith respect to incentive reguation plans

generay, the C
om

m
sion fO

u.nd:
W
e
 
a
r
e
 
b
e
i
n
g
 
a
s
k
e
d
 
t
o
 
m
a
k
e
 
a
 
s
i
g
n
-

c
a
n
t
 
d
e
p
a
r
e
 
f
r
o
m
 
t
h
e
 
c
u
e
n
t
 
s
c
h
e
m
e
 
o
f

r
e
g
u
a
t
i
o
n
 
i
n
 
t
h
e
 
s
t
a
t
e
 
o
f
 
U
t
a
h
.
.
.
.
 
(
T
)
r
a
-

ditional reguation is perform
g relatively

w
e
l
l
 
i
n
 
t
h
i
 
j
u
r
d
i
c
t
i
o
n
.
 
R
a
t
e
p
a
y
e
r
s
 
h
a
v
e

r
e
c
e
i
v
e
d
 
a
 
s
e
r
i
e
s
 
o
f
 
r
a
t
e
 
r
e
d
u
c
t
i
o
n
s
 
o
v
e
r

A
fr U

SW
C

 fied its proposal, the D
ivi-

sion of P
ublic U

tities fied a petition to
investigate U

S
W

C
's eargs. T

hat petition,
a
s
s
i
g
n
e
d
 
d
o
c
k
e
t
 
N
o
.
 
9
0
-
4
9
-
,
 
r
e
s
u
l
t
e
d
 
i
n
 
a

general rate proceedig before the C
om

m
-

sion. T
he C

om
m

sion consolidated the tw
o

cases. i W
he the caes w

ere pendig, the
C
o
m
m
s
s
i
o
n
 
o
r
d
e
r
e
d
 
t
W
o
 
p
r
o
s
p
e
c
t
i
v
e
 
i
n
t
e
r
i

r
a
t
e
 
r
e
d
u
c
t
i
o
n
s
,
 
$
1
0
,
7
1
1
,
0
0
0
 
o
n
 
J
u
n
e
 
2
2
,
 
1
9
9
0
,

a
n
d
 
$
8
,
2
3
8
,
0
0
0
 
o
n
 
J
a
n
u
a
r
y
 
1
,
 
1
9
9
1
.
 
A
l
 
i
s
-

sues concerng revenue requiem
ents, ex-

c
e
p
t
 
c
o
s
t
 
o
f
 
c
a
p
i
t
a
l
 
a
n
d
 
d
e
p
r
e
c
i
a
t
i
o
l
Í
,
 
w
e
r
e

diposed. of by stipulation betw
een U

S
W

C
,

t
h
e
 
D
i
v
i
i
o
n
,
 
t
h
e
 
C
o
m
m
t
t
e
e
 
o
f
 
C
o
n
s
u
m
e
r

Servces, and A
T

 &
 T

. E
ven though the

propriety of resolving such im
portnt issues

as the revenue requiem
ents of a public uti-

Inc. V
. Public Service C

om
m

ission. 882 P .2d 141
(
U
t
a
h
 
1
9
9
4
)
.

2. W
e recently disapproved the use of stipulations

to resolve signcant issues in rate cases. In
M

C
I T

elecom
m

unic;'tions C
orp. V

. Public Service
C
o
m
m
i
s
s
i
o
n
,
 
8
4
0
 
P
.
2
d
 
7
6
5
 

(U
tah 1992), w

e stat-
ed:

M
oreòver, the fiing of utility rates by pri-

vate negotiation w
ith no findings of fact raises

serious questions about the legality and integr-
t
y
 
o
f
 
t
h
e
 
p
r
o
c
e
d
u
r
e
s
 
t
h
e
 
C
o
m
m
i
s
s
i
o
n
 
e
m
-

p
l
o
y
e
d
.
 
T
h
e
 
C
o
m
m
i
s
s
i
o
n
 
s
e
l
V
e
s
 
à
 
c
r
u
c
i
a
l
 

role'
i
n
 
p
r
o
t
e
c
t
i
n
g
 
r
a
t
e
p
a
y
e
r
s
 
f
r
o
m
 
o
v
e
r
r
e
a
c
h
i
n
g
'
 
b
y

entities w
ith m

onopoly pow
er that provide es-

sential seivices. W
e have on m

any occasions
em

phasized that the C
om

m
ission m

ust m
ake

appropriate fidigs of fact to justify rate or-

the past four years, the C
om

pany contin-
ues to ear in excess of its authorid rate
o
f
 
r
e
t
u
 
a
n
d
 
t
h
e
 
t
e
l
e
p
h
o
n
e
 
n
e
t
w
o
r
k
 
a
p
-

pears to have m
et the basic needs of its

custom
ers. In addition, telephone -sub-

s
c
r
i
b
e
r
s
h
i
p
 
i
n
 
t
h
i
 
s
t
a
t
e
 
i
s
 
a
t
 
a
n
 
.
a
l
 
t
i
e

high level (96.5 percent as of M
arch, 1990)

a
n
d
 
i
s
 
w
e
l
l
 
a
b
o
v
e
 
t
h
e
 
n
a
t
i
o
n
a
l
 
a
v
e
r
a
g
e
 
o
f

93.3 percent. N
o one argues that the sys-

tem
 is perfect, but concrete evidence that

i
t
 
i
s
 
f
a
i
g
 
i
n
 
a
n
y
 
m
a
j
o
r
 
r
e
s
p
e
c
t
 
i
s
 
a
b
s
e
n
t

f
r
o
m
 
t
h
 
r
e
c
o
r
d
.
 
O
n
 
t
h
e
 
o
t
h
e
r
 
h
a
n
d
,
 
t
h
e

r
e
c
o
r
d
 
i
n
 
t
h
i
 
c
a
e
 
s
h
o
w
s
 
t
h
a
t
 
t
h
e
 
p
r
o
m
-

i
s
e
d
 
b
e
n
e
f
i
t
s
 
o
f
 
t
h
e
 

incentive. reguation
proposal before the C

om
m

ision are spec-
ulative and. the possibilty exts that un-
l
e
s
s
 
a
 
s
p
e
c
i
c
 
i
n
c
e
n
t
i
v
e
 
r
e
g
u
a
t
i
o
n
 

plan is
caefuy crafd, there is rik of har to
the ratepayers. T

hat could occur in the
fonn of lugher rates than ratepayers w

ould
h
a
v
e
 
o
t
h
e
r
e
 
p
a
i
d
,
 
o
r
 
a
 
w
i
d
f
a
l
l
 
t
o
 

share-
holders in the fonn of higher eargs than
their investm

ent rik w
ould otherw

e jus-
t
i
f
,
 
a
s
 
w
i
 
b
e
 
d
i
c
u
s
s
e
d
 
i
n
 
m
o
r
e
.
 
d
e
t
a

later.

. .. T
he evidence on the record does not

.
 
s
u
b
s
t
a
n
t
i
a
l
y
 
c
o
r
r
o
b
o
r
a
t
e
 

the 
assertions

m
a
d
e
 
b
y
 
p
r
o
p
o
n
e
n
t
s
 
o
f
 
i
n
c
e
n
t
i
v
e
 
r
e
g
u
t
i
o
n

e
i
t
h
e
r
 
i
n
 
t
h
e
i
r
 
a
t
t
a
c
k
s
 
o
n
 
t
r
a
d
i
t
i
o
n
a
l
 
r
e
g
u
-

lation or in support of the benefits of in-
c
e
n
t
i
v
e
 
r
e
g
i
a
t
i
o
n
.

In rejectig U
SW

C
's incentive plan, the

C
om

m
sion m

ade a num
ber of specifc fid-

i
n
g
s
 
t
h
a
t
 
s
u
p
p
o
r
t
 
i
t
s
 
r
u
g
 
r
e
j
e
c
t
i
g

U
SW

C
's plan but that are also inconSistent

in 
general w

ith the incentive plan the C
om

-
m

ision itself ultiately prom
ulgate and, in

a
d
d
i
t
i
o
n
,
 
w
i
t
h
 
i
t
s
 rug on the rate of retur.

F
or th!;t. reason, w

e set out an exnsive

d
e
m
,
'
 
I
n
 
U
t
a
h
 
D
e
p
a
r
t
e
n
t
 
o
f
 
B
u
s
i
n
e
s
 
R
e
g
û
l
a
-

¡iort.v. Public Servce C
om

m
ission, 614 P .2d

1
2
4
2
,
 
1
2
4
5
 
(
U
t
a
 
1
9
8
0
)
,
 
w
e
 
s
t
a
t
e
d
 
t
h
a
t
 

the first
prerequisite of a rate order is that it be preced-
e
d
 
b
y
 
a
 
h
e
a
r
i
n
g
 
a
n
d
 
f
i
n
d
i
n
g
s
.
 
W
e
 
e
x
p
l
a
i
n
e
d
:

A
 state regulatory com

m
ission, w

hose pow
-

ers have been invoked to fix a reasonable rate,
is entitled to know

, and before it can act ad-
visedly m

ust be inform
ed of all relevant facts.

O
therw

se, the hands of the regulatory body
could be tied in such fashion it could not
effectively determ

ine w
hether a proposed rate

w
a
s
 
j
u
s
t
i
e
d
.

l
d
.
 
a
t
 
7
7
3
 (quoting U

tah D
ep't of B

usiness R
egu-

l
a
t
i
o
n
,
 
6
1
4
 
P
.
2
d
 
a
t
 
1
2
4
6
)
.



7
6
4
 
U
t
a

885 PA
C

IFIC
 R

E
PO

R
T

E
R

, 2d SE
R

IE
S

porton of the C
om

m
sion's fidigs in sup-

p
o
r
t
 
o
f
 
i
t
s
 
r
e
j
e
c
t
i
o
n
:

O
ne of the m

l\or w
itnesses sponsored by

t
h
e
 
C
o
m
p
a
n
y
 
i
n
 
t
h
i
s
 
p
r
o
c
e
e
d
i
g
 
w
a
s
 

Pro-
fessor D

avidson w
ho spoke in favor of

incentive reguation as a m
eans of address.

ing the em
ergence of com

petition on the
national and international scene. Y

et oth-
er C

om
pany w

itnesses testifed that the
C
o
m
p
a
n
y
'
s
 
i
n
c
e
n
t
i
v
e
 
r
e
g
u
t
i
o
n
 
p
l
a
n
 
w
a
s

not designed to m
eet the concern of com

-
petition.

T
he C

om
pany could not produce an anal-

ysis of the im
pacts upon the ratepayers of

incentive reguation. C
om

pany w
itnesses

t
e
s
t
i
f
 
t
h
a
t
 
i
t
 
i
s
 
i
m
p
o
s
s
i
b
l
e
 
t
o
 
q
u
a
n
t
i
t
a
-

tively, dem
otra tha ras 'urir an

i
n
C
e
n
t
i
v
e
 
p
l
a
n
 
w
i
U
.
b
e
 
e
q
u
 
t
o
 
o
r
 
l
a
e
r

t
h
a
n
 
r
a
s
 
u
n
d
.
 
t
r
a
i
t
i
o
n
 
r
e
g
u
l
t
i
o
n

T
h
e
r
e
 
w
a
s
 
h
o
e
v
e
r
,
 
t
e
s
t
i
r
l
y
 
b
y
 
t
h
e

C
om

pany tha adtion of an incentive
regulaio plan w

ou incase the cost of
capita 

to the C
om

pany due to highe
r
i
k
S
.
 
I
n
 
a
d
i
t
i
o
n
,
 
C
o
m
p
a
n
y
 
w
i
t
n
e
s
s
e
s

t
e
s
t
i
f
d
 
t
h
a
t
 
o
n
 
o
f
 
t
h
e
 
a
d
v
a
n
t
a
g
e
s
 
o
f
 
i
n
-

centive regultio is ' that it enouraes
"
r
i
k
 
t
a
n
g
"
 
b
y
 
t
h
e
 
C
o
m
p
a
n
y
 
b
u
t
 
t
h
a

rapayers w
o be, exposed to the rik of

C
om

pany failure since investm
ent m

a
d
u
r
i
n
g
 
t
h
e
 
c
o
u
r
s
e
 
o
f
 

the incentive plan
w

iU
 be in rate base at the en of the plan.

T
he C

oInsion fids that the record
does not. fuy support the arguents by
p
r
o
p
o
n
e
n
t
s
 
o
f
 
i
n
c
e
n
t
i
v
e
 
r
e
g
u
a
t
i
ò
n
 
t
h
a
t
 
t
h
e

C
om

pany lacs incentives to be effcient
u
n
d
e
r
 
c
i
e
n
t
 
r
e
g
u
a
t
i
o
n
.
 
I
t
 
f
u
e
r
 
f
i
d
s

that the record is deficient in evidence that
the incentive reguation plans proposed in
thi proceedig w

i create the incentives
for effciency prom

ied. T
here is alo an

a
b
s
e
n
c
e
 
o
f
 
e
v
i
d
e
n
c
e
 
t
o
 
f
u
y
 
s
u
p
p
o
r
t
 
t
h
e

c
o
n
t
e
n
t
i
o
n
 
t
h
a
t
 
r
a
t
e
p
a
y
e
r
s
 

w
i benefit

from
 the adoption of the C

om
pany's or the

D
iviion's proposed incentive reguation

plaiis.

2. (T
he arguent) that traditional reg-

u
l
a
t
i
o
n
 
r
e
t
a
d
s
 
t
h
e
 

r
a
t
e
 
o
f
 
t
e
c
h
n
o
l
o
g
i
c
a

inovation w
luch w

i be corrected under
an incentive reguation plan . . . fles in the
face ofa long-establihed priciple, that if
the C

om
pany is alow

ed the opportw
uty to

e
a
r
 
t
h
e
 
a
l
o
w
e
d
 
r
a
t
e
 
o
f
 
r
e
t
u
 
(
m
a
r
k
e
t

c
o
s
t
 
o
f
 
c
a
p
i
t
a
)
 
o
n
 
i
t
s
 
u
t
i
l
t
y
 
i
n
v
e
s
t
m
e
n
t
,

a
n
d
 
w
i
t
h
 
r
a
t
e
s
 
l
i
e
d
 

to that investm
ent in

the fonn of rate base, the utity has an
i
n
c
e
n
t
i
v
e
 
t
o
 

increase investm
ent in order

to increase the absolute level of its profits.

T
he C

om
pany offered no concrete evi-

d
e
n
c
e
 
t
o
 
c
o
u
n
t
e
r
 
t
h
i
 
w
i
d
e
l
y
 
a
c
c
e
p
t
e
d
 
v
i
e
w
.

T
he C

om
pany did not offer any exam

ple of
investm

ents not m
ade, technologies w

ith-
held from

 U
tah because of a lack of incen-

tive, or servces not offered in U
ta be-

cause the C
om

pany had no incentive to
e
a
r
 
a
d
d
i
t
i
o
n
a
l
 
r
e
v
e
n
u
e
s
.

T
he C

om
pany ha assertd in a num

ber
o
f
 
p
r
o
c
e
e
d
i
g
s
 
b
e
f
o
r
e
 
t
h
i
 

C
om

m
sion,

and in th proceedig, that it faces a
serious threat from

 com
petition. It is

hard to accept the theory that the C
om

pa-
ny. w

ould w
ithhold introduction of new

technologies or new
 servces that w

ould
h
e
l
p
 
i
t
 
m
e
e
t
 
t
h
a
t
 
c
o
m
p
e
t
i
t
i
o
n
 
s
i
m
p
l
y
 
b
e
-

c
a
u
s
e
 
a
n
 
i
n
c
e
n
t
i
v
e
 
r
e
g
u
t
i
o
n
 
p
l
a
n
 
d
i
d
 
n
o
t

e
x
i
t
 
i
n
 
U
t
a
.
 
T
h
e
r
e
 
i
s
 
e
v
i
d
e
n
c
e
,
 
h
o
w
e
v
e
r
,

that U
SW

C
 has invested conSiderable

s
u
m
s
 
i
n
 
r
e
c
e
n
t
 
y
e
a
r
 
i
n
 
i
n
t
r
o
d
u
c
i
n
g
 
n
e
w

t
e
c
h
n
o
l
o
g
i
e
s
 
a
n
d
 
i
m
p
r
o
v
i
g
 
t
h
e
 
t
e
l
e
c
o
m
-

m
w
u
c
a
t
i
o
n
s
 
i
n
a
s
t
r
c
t
u
e
 
g
e
n
e
r
a
l
l
y
.
 
I
n

addition, it appears that the independent
telephone com

panes that operate in the
s
t
a
t
e
 
h
a
v
e
 
h
a
d
 
t
h
e
 
i
n
c
e
n
t
i
v
e
 
u
n
d
e
r
 
t
r
d
i
-

tional regution to m
odern their sys-

t
e
m
s
 
t
o
 
a
 
m
a
j
o
r
 
d
e
g
r
e
e
.

T
here is alo evidence that liberal gepre-

ciation policies, such as those adopted by
thi C

om
m

sion since 1985, have a m
ore

d
i
e
c
t
 
a
n
d
 
s
u
b
s
t
a
t
i
a
l
 
i
m
p
a
c
t
'
 
u
p
o
i
i
 
m
o
d
-

e
r
n
a
t
i
o
n
 
d
e
c
i
i
o
n
s
 
t
h
a
n
 
w
o
u
l
d
 
a
n
 
i
n
c
e
n
-

t
i
v
e
 
r
e
g
u
a
t
i
o
n
 
p
l
a
n
.

S
om

e com
pany w

itnesses argued that
under traditional reguation the C

om
pany

is put at rik in its m
odernation effort

b
y
 
a
r
g
u
m
e
n
t
s
 
t
h
a
t
 
c
e
r
t
 
i
n
v
e
s
t
m
e
n
t
s
 
a
r
e

not prudent, yet the C
om

pany offered no
evidence that th C

om
m

sion has ever
declared any investm

ent by the C
om

pany
to 

be im
prudent and thus not alow

able in
r
a
t
e
 
b
a
s
e
.

T
he C

om
m

sion therefore fids that
t
h
e
r
e
 
i
s
 
i
n
u
f
c
i
e
n
t
 
e
v
i
d
e
n
c
e
 
t
o
 
j
u
s
t
i
f
 
t
h
e

asserton that traditional reguation, as im
-

p
l
e
m
e
n
t
e
d
 
i
n
 
t
h
 
j
u
r
d
i
c
t
i
o
n
,
 
d
i
c
o
u
r
a
g
e
s

S
T

E
W

A
R

T
 v. U

T
A

H
 P

U
B

LIC
 S

E
R

V
IC

E
 C

O
M

'N
C

it. as 885 P
.2d 759 (U

ta i 994)

Ii

àl

m
o
d
e
r
n
t
i
o
n
 
o
r
 
t
h
e
 
i
n
t
r
o
d
u
c
t
i
o
n
 
o
f
 

new
technologies or servces. F

urhennore,
the C

om
m

sion does not fid vald the
e
v
i
d
e
n
c
e
 
o
n
 
t
h
i
 
r
e
c
o
r
d
 
w
l
u
c
h
 
p
u
r
o
r
t
 
t
o

s
u
b
s
t
a
n
t
i
a
t
e
 
t
h
e
,
 

asserton that adoption of
incentive reguation w

ould lead to m
ore

rapid deploym
ent of new

 servces or tech-
nologies.

3
.
 
T
h
e
 
a
r
g
u
m
e
n
t
 
t
h
a
 
t
r
a
i
t
i
o
 
r
e
g
u
-

l
a
i
o
n
 
h
a
s
 
a
n
 
a
n
t
i
-
i
n
v
e
s
t
m
e
n
t
 
b
i
a
.
 
.
 
.
.
 
I
t

appears that the essence of thi arguent
i
s
 
t
h
a
t
 
t
h
e
 
C
o
m
p
a
n
y
 
i
s
 

d
i
c
o
u
r
a
g
e
d
 
f
r
o
m

i
n
v
e
s
t
i
g
 
i
n
 
a
c
t
i
v
i
t
i
e
s
 
a
n
d
 
j
u
r
d
i
c
t
i
o
n
s

w
here the retur is not as Iugh. as other

j
u
r
d
i
c
t
i
o
n
s
 
o
r
 

b
u
s
i
n
e
s
s
 
o
p
p
o
r
t
t
i
e
s
.
 
I
n

fact, C
om

pany w
itnesses assertd on the

record tha a1l the C
om

pany is realy aftr
is a highe return on its investm

e T
he

C
o
m
m
i
s
s
i
o
n
 
f
i
n
d
 
t
h
a
 
a
 
c
o
m
m
i
t
m
e
t
 
b
y

t
h
e
 
C
o
m
p
a
n
y
 
t
o
 
t
h
e
 
p
r
 
o
f
 
J
Y
b
l
i
c

s
e
r
v
c
e
 
a
n
d
:
 
a
n
 
o
p
o
r
u
n
i
t
y
 
t
o
 
e
a
r
n
 
t
h

a1laed, ra of return equa to the rrrJct
cost of capita~

as determ
ined by this C

om
-

m
i
s
s
i
o
n
 
p
r
o
v
i
s
 
a
n
 
a
p
p
p
r
 
l
o
-

term
 bas upon w

hich investm
et deci-

s
i
o
n
s
 
s
h
o
l
d
 
b
e
 
m
a
 
b
y
 

t
h
e
 
C
o
m
p
a
n
y
.

4
.
 
T
h
e
 
s
p
e
c
i
f
c
 
e
l
e
m
e
t
s
 
o
f
 
t
h
e
 
C
o
m
p
a
-

ny plan rejectd by the D
ivi and the

C
om

m
ittee.

a
.
 
T
h
e
 
p
r
o
s
e
d
 
g
a
p
 
b
e
t
w
e
e
n
 
t
h
e
 
a
u
-

t
h
o
z
e
d
 
r
a
 
o
f
 

r
e
t
u
r
n
 
a
n
d
 
t
h
e
 
s
h
a
r
i
n
g

level of 14 percent. W
e believe tha the

evince on the recor shos that suh a
gap 

w
old result in a w

indfal to the
C

om
pany at the expense of the ratpay-

e
r
s
.
 
T
h
e
 
.
 
s
t
u
d
i
e
s
 
o
f
 
D
i
v
i
i
o
n
 
w
i
t
n
e
s
s
e
s

C
om

pton and H
enngsen substatiate

thi, conclusion. T
estiony of M

C
I w

it-
ness' C

ornell to the effect tht such a
gap' w

ould rew
ard the C

om
pany for

"
e
a
s
y
 
e
f
f
c
i
e
n
c
i
e
s
"
 
i
s
 
f
u
h
e
r
 
e
v
i
d
e
n
c
e
.

T
he C

om
m

ssipn therefore fids that the
r
e
c
o
r
d
 
d
o
e
s
 
n
o
t
 
j
u
s
t
i
f
 
t
h
e
'
 
e
x
i
t
e
n
c
e
 
o
f
 
a

g
a
p
 
b
e
t
w
e
e
n
 
t
h
e
 
r
a
t
e
 
o
f
 
r
e
t
u
r
 
a
u
t
h
o
-

r
i
e
d
 
b
y
 
t
h
e
 

C
om

m
ision in thi proceed-

i
n
g
 
a
n
d
 
t
h
e
 
p
o
i
n
t
 

at w
luch the ratepay-

ers begi to share in the results of C
om

-
pany effcienèies.

b
.
 
T
h
e
 
p
r
o
p
o
s
e
d
 
p
a
s
s
-
t
h
r
o
u
g
h
 
i
t
è
m
s

proposed in the C
om

pany plan. O
ne of

t
h
e
 
m
o
r
e
 
p
u
b
l
i
c
 
a
s
s
e
r
t
o
n
s
 
m
a
d
e
 
b
y
.
 

the
C

om
pany both before the proceedig be-

U
t
a
h
 
7
6
5

gan (as establihed in the num
erous let-

ters received by the C
om

m
ssion in sup-

port of the proposed m
oderniation and

incentive plans, w
hich letters w

ere ap-
p
a
r
e
n
t
l
y
 
g
e
n
e
r
a
t
e
d
 
i
n
 
l
a
g
e
 
p
a
r
 

by, the
a
c
t
i
v
e
 
l
o
b
b
y
i
g
 
o
f
 
t
h
e
 
C
o
m
p
a
n
y
)
 
a
n
d

durg the course of the proceedig, w
as

that rates w
ould be frozen durg the

duration of the incentive regution plan.
Y

et the C
om

pany has requested that
rates be alow

ed to increase in the event
t
h
e
 
f
o
u
r
 
d
e
s
i
g
n
a
t
e
d
 
p
a
s
s
-
t
h
r
o
u
g
h
 
i
t
e
m
s

r
e
q
u
i
e
 
i
t
.
 
T
h
e
 
p
a
r
e
s
 
t
h
a
t
 
a
r
g
u
e
d

a
g
a
s
t
 
t
h
e
 
i
n
c
l
u
s
i
o
n
 
o
f
 
p
a
s
s
-
t
h
r
o
u
g
h
s

c
o
n
t
e
n
d
e
d
 
t
h
a
t
 
b
y
 
s
e
l
e
c
t
i
g
 
i
t
e
m
s
 
t
h
a
t

w
o
u
l
d
 
i
n
 
a
l
l
 
l
i
e
l
i
o
o
d
 
r
e
s
u
l
t
 
i
n
 
i
n
c
r
e
a
s
e
s

in rates, but excludig factors that w
ould

i
n
 
a
l
 
l
i
e
l
i
o
o
d
 
r
e
s
u
l
t
 
i
n
 
a
d
d
i
t
i
o
n
a
l
 
r
e
v
e
-

n
u
e
s
 
t
o
 
t
h
e
 
C
o
m
p
a
n
y
 
i
s
 
n
o
t
 
f
a
i
 
t
o
 
r
a
t
e

p
a
y
e
r
s
.
 
I
t
 
w
a
s
 
f
u
h
e
r
 
a
r
g
u
e
d
 
t
h
a
t
 
s
u
c
h

pass-throughs are single-item
 rate caes

w
luch have been declared ilegal in tlus

jurdiction. T
he C

om
m

sion fids that
t
h
e
 
a
r
g
u
e
n
t
s
 
a
g
a
i
t
 
p
a
s
s
-
t
h
o
u
g
h
s
 
a
r
e

persuasve and w
e w

i not alow
 them

 in
any plan approved by the C

om
m

sion.

B
ased on the foregoing, the C

om
m

sion
cannot adopt the incentive plan of either
the C

om
pany or the D

iviion as presented
to the C

om
m

sion. W
e find that the

a
d
t
i
o
n
 
o
f
 
s
u
h
 
p
l
a
n
s
 
i
n
 
t
h
i
r
 

current
for w

ou not result in the prised
e
f
f
n
c
i
e
s
 
o
r
 
i
n
v
e
s
t
m
e
n
t
s
 
n
o
r
 
w
o
u
l
d
 
t
h
e
y

be of benefit to the ratpayers of this state.

A
fr rejectig U

SW
C

's plan, the C
om

m
-

sion adopted an incentive plan that it devied
on its ow

n w
ithout a heag or arguent.

T
h
a
t
p
l
a
r
i
w
a
s
 
t
o
 

b
e
 
i
n
 
e
f
f
e
c
t
 
f
o
r
 
f
i
v
e
 

year,
subjé~f to tennàtion by order of the C

om
-

m
i
s
i
o
n
.
 
R
a
t
e
s
 
w
e
r
e
 
t
o
 
b
e
 
f
r
o
z
e
n
 
d
u
r
n
g

t
h
a
t
 
p
e
r
i
o
d
,
 
s
u
b
j
e
c
t
 
t
o
 
c
e
r
t
i
n
 
e
x
c
e
p
t
i
o
n
s
.

U
nder the plan, U

S
W

C
 w

ould share profits
i
n
 
e
x
c
e
s
s
 
o
f
 
t
h
e
 
a
u
t
h
o
r
i
e
d
 
1
2
.
2
%
 
r
a
t
e
 
o
f

r
e
t
u
r
 
o
n
 
e
q
u
i
t
y
 
p
u
r
s
u
a
n
t
 
t
o
 
t
h
e
 
f
o
l
l
o
w
i
g

fonnula:

U
p
 
t
o
 
1
2
.
2
%

12.2 to 13.2%
1
3
.
2
 
t
o
 
1
4
.
2
%

14.2 to 17%
o
v
e
r
 
1
7
%

R
a
t
e
p
a
y
e
r
 
S
h
a
r
e

o
80%
60%
50%
al

C
om

pany
al

20%
40%
50%o



7
6
6
 
U
t
a

885 PA
C

IFIC
 R

E
PO

R
T

E
R

, 2d SE
R

IE
S

T
he C

om
m

sion offered no justifcation
f
o
r
 
t
h
e
 
p
l
a
n
,
 
o
t
h
e
r
 
t
h
a
n
 
t
h
e
 
b
a
l
d
 
c
o
n
c
l
u
s
i
o
n

t
h
a
t
 
t
h
e
 
p
l
a
n
 
w
o
u
l
d
 
i
n
c
r
e
a
s
e
 
t
h
e
 
c
o
m
p
a
n
y
'
s

effciency, a conclusion that is contr to the
C

om
m

sion's 
f
i
d
i
n
g
s
 
r
e
j
e
c
t
i
g
 
U
S
W
C
'
s

plan. T
he C

om
insion stated w

ith respect
to its incentive plan "that proper m

oneta
incentives m

ay increase the effciency, of the
C
o
m
p
a
n
y
.
"
 
T
h
e
 
C
o
m
m
s
i
o
n
 
d
i
d
 
n
o
t
 
e
x
l
a
i

how
 those "m

oneta incentives" w
ould in-

c
r
e
a
s
e
 
e
f
f
c
i
e
n
c
y
 
a
n
d
 
f
a
i
e
d
 
t
o
 
p
r
o
v
i
d
e
 
a
n
y

m
ea for preventing U

S
W

C
 from

 enhancig
p
r
o
f
i
t
s
 
b
y
 
a
c
h
i
e
v
i
g
 
f
a
l
e
 
e
f
f
c
i
e
n
c
i
e
s
,
 
s
u
c
h
 
a
s

c
o
u
l
d
 
b
e
 
p
r
o
d
u
c
e
d
 
b
y
 
r
e
d
u
c
i
g
 
e
x
p
e
n
d
i
t
u
r
e
s

for m
aitenance and cutom

er servces. In-
creased profits are not, by any m

ean, an
indication of greater effciency by a public
utity.

T
h
e
 
C
o
m
m
s
s
i
o
n
'
s
 
a
d
m
s
i
o
n
 
t
h
a
t
 

t
h
e
 
b
e
s
t

a
r
g
u
e
n
t
 
i
n
 
f
a
v
o
r
 
o
f
 

incentive regution w
as

sim
ply "intution" m

akes clear that its reli-
a
n
c
e
 
o
n
 
g
r
e
a
t
e
r
 

effciency w
as a hollow

 ratio-
nale.T

he C
om

m
sion stated:

O
f
 
a
l
l
 
t
h
e
 
a
r
g
u
m
e
t
s
 
p
u
t
 
f
o
r
h
 

by the
prpO

'nts of incentiveregulatiim
 the 0'

W
ith' the rrst appeäl is' the 0' W

ith 'I
b
a
s
 
o
t
h
e
 
t
h
a
n
 
"
i
n
t
u
i
t
i
o
n
"
 
I
f
 
w
e
 
m
a
k
e

it possible for the C
om

pany to increase its

3. T
he C

om
m

ission stated:
A
n
o
t
h
e
r
 
a
r
g
u
m
e
n
t
 
i
n
 
f
a
v
o
r
 
.
o
f
 
a
 
c
a
r
e
f
u
y
 
c
r
a
f
-

ed plan is that the sharg of overearngs, the
annual accountig of eam

gs, and the alow
-

a
n
c
e
 
o
f
 
a
 
r
e
t
u
r
 

of their share of the earngs
in som

e m
aner in the subsequent year, per-

m
i
t
s
 
t
h
e
 
r
a
t
e
p
a
y
e
r
s
 
t
o
 
r
e
c
e
i
v
e
 
a
t
 
l
e
a
s
t
,
 
s
o
m
e

benefit of oveream
gs. In the' past several

years of consistent oveream
gS

 by the C
om

pa-
ny, such overearings have benefittd only the
shareholders.

4
.
 
I
n
 
a
d
d
i
t
i
o
n
 
t
o
 
t
h
e
 
r
e
v
e
n
u
e
 
s
h
a
r
n
g
 
p
l
a
n
 
s
e
t
 
o
u
t

in the text, the C
om

m
ission's incentive plan pro-

vided:1. R
ates w

ill be frozen except as m
odifed

puruant to item
 6 hereafer, and subject to

re.venue neutral changes in rates ordered by
the C

om
m

ssion as' a result of contem
plated

cost-of-service m
onitoring on a reguar basis.

2
.
 
R
e
g
u
a
t
i
o
n
 
o
f
 
t
h
e
 
C
o
m
p
a
n
y
 
w
i
l
l
 
c
o
n
t
i
u
e

i
n
 
a
l
l
 
r
e
s
p
e
c
t
s
 
a
s
 
w
i
t
h
 
t
r
a
d
i
t
i
o
n
a
l
 
r
e
g
u
a
t
i
o
n
,

e
x
c
e
p
t
 
a
s
 
m
o
d
i
f
i
e
d
 
b
y
 
t
h
s
 
O
r
d
e
r
.

5
.
 
T
h
e
r
e
 
w
i
l
 
b
e
 
n
o
 
p
a
s
s
-
t
h
o
u
g
h
 
a
d
j
u
s
t
-

m
ents.

7. T
he term

 of the plan is for five years.
T
h
e
 
C
o
m
m
i
s
s
i
o
n
 
c
a
n
 
t
e
r
m
i
n
a
t
e
 
t
h
e
 
,
p
l
a
n
 
a
t
 

any
t
i
e
 
i
f
 
i
t
 
i
s
 
c
o
n
v
i
c
e
d
 
t
h
a
t
 
t
h
e
 
p
u
b
l
i
c
 
i
n
t
e
r
e
s
t

earnigs by becom
ig m

ore effcient
through a properly crafd incentive plan,
i
n
c
l
u
d
i
n
g
 
a
n
 
a
s
s
u
r
a
n
c
e
 
t
h
a
t
 
t
h
e
 
r
a
t
e
s
 
t
h
a
t

w
e begi w

ith are such that the C
om

pany
w

i not enjoy a w
idfal, the prom

ie of
i
n
c
r
e
a
s
e
d
 
e
a
r
g
s
 
i
s
 
m
o
t
i
v
a
t
i
o
n
 
e
n
o
u
g
h

that effciencies w
i probably result.

(E
m

phasis added.)
F

urhennore, the C
om

m
sion offered no

rationalè in support of the varous revenue
s
h
a
r
n
g
 
p
e
r
c
e
n
t
a
e
s
 
i
n
 
e
x
c
e
s
s
 
o
f
 
t
h
e
 
1
2
.
2
%

return on equity, although it did rem
ark that

ratepayers should be alow
ed "to receive at

least som
e benefit of overeargs." G

iven
the unprecedented record of U

S
W

C
's exces-

sive eargs over a period of at least five
y
e
a
s
,
s
e
e
 
n
o
t
e
 
1
2
 
i
n
f
r
 
a
n
d
 
a
c
c
o
m
p
a
n
y
i
g

t
e
x
t
,
 
t
h
e
 
s
h
a
r
g
 
o
f
 
s
o
m
e
 
e
x
c
e
s
s
 
p
r
o
f
i
t
s
 
w
i
t
h

t
h
e
 
r
a
t
e
p
a
y
e
r
s
 
m
i
g
h
t
 
p
r
o
v
i
d
e
 
s
o
m
e
 
j
u
s
t
i
c
a
-

tion for the plan.3 N
everteless, the C

om
-

i
n
s
i
o
n
 
d
i
d
 
n
o
t
 
i
n
d
i
c
a
t
e
 
h
o
w
 
i
t
s
 

alow
ig

U
S

W
C

 to' reta such a large porton of
eargs in excess of a fai retu-even hal
the eags from

 14.2%
 up to 17o/o-justied

that policy, especiay since the plan w
ould

d
e
p
r
i
v
e
 
r
a
t
e
p
a
y
e
r
s
 
o
f
 

t
h
e
 
r
i
g
h
t
 
t
o
 
r
a
t
e
s

based on a just and reaonable rate of re-
tu.4j

u
s
t
i
e
s
 
t
e
r
m
i
n
a
t
i
o
n
.
 
A
t
 
a
n
y
 
t
i
e
 
d
u
r
g
 
t
h
e

d
u
r
t
i
o
n
 
o
f
 
t
h
e
 
p
l
a
n
 
t
h
e
 
C
o
m
p
a
n
y
 
c
a
n
 
r
e
q
u
e
s
t

a
 
r
a
t
e
 
c
a
s
e
.
 
I
n
 
a
d
d
i
t
i
o
n
,
 
a
t
 
a
n
y
 
t
i
e
 
t
h
e
 
D
i
v
i
-

sion or the C
om

m
tte can request the C

om
-

m
ission to underte an investigation of the

rates and charges of the' C
om

pany. H
ow

ever,
the C

om
pany, the D

iviion and .the C
om

m
ttee

w
i have to overcom

e the presum
ption that it

is in the public interest that the plan be al-
l
o
w
e
d
 
t
o
 
g
o
 
t
h
e
 
e
n
t
i
e
 
f
i
v
e
-
y
e
a
r
 
e
x
p
e
r
i
m
e
n
t
a

period. .
8
.
 
T
h
e
 
p
l
a
n
 
w
i
l
 
i
n
c
l
u
d
e
 
t
h
e
 
s
e
r
v
c
e
 
p
e
r
f
o
r
-

m
ance standards proposed by the D

iviion in
this proceeding. It is the C

om
m

ssion's inten-
tion, how

ever, to conduct a com
prehensive ex-

am
ation of quality of servce and to assess

the adequacy of these stadards w
ithin six

m
onths follow

ing adopt(ionJ of the incentive
plan.

11. T
he C

om
pany w

il fie w
ith the C

om
-

m
ision, and the D

ivision w
ill evaluate, annual

intrastate revenue requirem
ent detennna-

t
i
o
n
(
s
J
 
o
n
 
b
o
t
h
 
a
n
 
a
c
t
u
a
l
 
a
n
d
 
a
 
p
r
o
s
p
e
c
t
i
v
e

test-year basis.
1
2
.
 
T
h
e
 
D
i
v
i
s
i
o
n
 
w
i
 
f
i
e
 
w
i
t
h
 
t
h
e
 
C
o
m
m
i
s
-

sion the results of annual cost-of-servce stud-
ies using the D

C
O

S m
odeL

. T
he cost-of-servce

studies are also to be on an actual and pro-
s
p
e
c
t
i
v
e
 
t
e
s
t
-
y
e
a
r
 
b
a
s
i
s
 
a
n
d
 
t
o
,
 
b
e
 
c
o
n
s
i
s
t
e
n
t

J

S
T
E
W
 
A
R
T
v
.
 
U
T
A
H
 
P
U
B
L
I
C
 
S
E
R
V
I
C
E
 
C
O
M
'
N

C
ite 

as 8
8
5
 
P
.
2
d
 
7
5
9
 
(
U
t
a
 
1
9
9
4
)

I
I
:
 
T
H
E
 
L
A
W
F
U
L
N
E
S
S
 
O
F
 
T
H
E
 
1
2
.
2
%

R
A

T
E

 O
F

 R
E

T
U

R
N

 O
N

 E
Q

U
IT

Y

T
h
e
 
r
a
t
e
p
a
y
e
r
s
 
a
s
s
e
r
t
 
t
h
a
t
 
t
h
e
 
C
o
m
m
i
s
-

s
i
o
n
'
s
 
a
u
t
h
o
r
i
a
t
i
o
n
 
o
f
 
a
 
1
2
.
2
%
 
r
a
t
e
 
o
f
 
r
e
t
u
r

o
n
 
e
q
u
i
t
y
 
i
s
 
n
o
t
 
s
u
p
p
o
r
t
d
 
b
y
 
t
h
e
 
e
v
i
d
e
n
c
e

and that the C
om

m
ission's ow

n findigs com
-

p
e
l
 
t
h
e
 
c
o
n
c
l
u
s
i
o
n
 
t
h
a
t
 
t
h
e
 
'
1
1
.
8
%
 
r
a
t
e
 
o
f

r
e
t
u
r
 
p
r
e
v
i
o
u
s
l
y
 
i
n
 
e
f
f
e
c
t
 
c
o
n
t
i
u
e
d
 
t
o
 
r
e
o

flect the actual cost of equity capita. In
s
u
p
p
o
r
t
 
o
f
 
t
h
e
i
r
 
a
r
g
u
m
e
n
t
,
 
t
h
e
 
r
a
t
e
p
a
y
e
r
s

rely on the C
ornsion's fidigs that (1)

t
h
e
 
p
r
e
v
i
o
u
s
l
y
 
a
u
t
h
o
r
i
d
 
r
a
t
e
 
o
f
 
r
e
t
u
r
 
o
f

11.8%
 w

as "sufcient to pert . . . the C
om

-
p
a
n
y
 
t
o
 
r
a
i
e
 
c
a
p
i
t
a
 
a
t
 
r
e
a
s
o
n
a
b
l
e
 
r
a
t
e
s
"
;
 
(
2
)

since the last U
SW

C
 rate case and the last

f
i
g
 
i
n
 
t
h
e
 
i
n
t
a
t
 
c
a
s
e
,
 
U
S
W
C
'
s
c
a
p
i
t
a
l

costs had declied; and (3) U
S

W
C

 had fi-
nanced alost 100%

 of its capita needs from
cash flow

 created by exem
ely "liberal

rates" of depreciation and deferred taes.
T

he ratepayers assert that the C
om

m
ision,

w
i
t
h
o
u
t
 
a
n
y
 
b
a
s
i
s
 

i
n
 
l
a
w
 
o
r
 
f
a
c
t
,
 
i
n
c
r
e
a
s
e
d

U
S

W
C

's authorid rate of retur to induce
U

SW
C

 to m
ake "dicretionar investm

ents
i
n
 
U
t
a
.
 
U
S
W
C
 
c
o
n
t
e
n
d
s
 
t
h
a
t
 
t
h
e
r
e
 
i
s
 

sub-
stantial evidence to support the 12.2%

 rate of
r
e
t
u
r
 
a
n
d
 
t
h
a
t
 
t
h
e
 
r
a
t
e
p
a
y
e
r
s
 
h
a
v
e
 
n
o
t
n
i
a
r
-

shaled the evidence and show
n that the evi-

d
e
n
c
e
 
i
n
 
s
u
p
p
o
r
t
 
o
f
 
t
h
a
t
 
r
a
t
e
 
o
f
 
r
e
t
u
r
,
 
i
s

legaly inequate.
T
w
o
 
p
o
l
a
r
 
c
o
n
s
t
i
t
u
t
i
o
n
a
l
 
p
r
i
c
i
p
l
e
s
 
f
i
 
t
h
e

param
etera of rate reguation for naturalm

o-
n
o
p
o
l
i
e
s
:
 
t
h
e
 
p
r
o
t
e
c
t
i
o
n
 
o
f
 
u
t
i
t
y
 
i
n
v
e
s
t
o
r
s
'

f
r
o
m
 
c
o
n
f
c
a
t
o
r
y
 
r
a
t
e
s
 

and; of equal im
por-

t
a
c
e
,
 
t
h
e
 
p
r
o
t
e
c
t
i
o
n
 
o
f
 
r
a
t
e
p
a
y
e
r
s
 
f
r
o
m
 
e
x
.

ploitive rate.' T
hose priciples w

ere set out
i
n
 
t
h
e
 
w
a
t
e
r
s
h
e
d
 
c
a
s
e
 
o
f
 
F
e
d
e
r
a
 
P
o
w
e
r

C
om

m
issio v. H

ope N
 m

ural G
as C

o., 320
U

.S. 591, 64 S.C
t. 281, 88 L

.E
d. 333 (194),

and have been reiterated in siibsequent
c
a
s
e
s
,
 
b
o
t
h
 
f
e
d
e
r
a
l
 
a
n
d
 
s
t
a
t
e
.
 
E
.
g
.
,
 
F
e
d
e
r
a
l

Pow
er C

om
m

'n v. M
em

phis L
ight, G

as &
W

m
er D

iv., 411 U
.S. 458, 474,93 S.C

t. 1723,
1732,,36 L

.E
d.2d 426 (1973) ("(U

)nder H
ope

N
atural G

as rates are 'just and reasonable'
only if consum

er interests are protected aid
if the fiancial health of the pipelie in our

w
ith the determ

ination of revenue require-
m

ent. T
he cost-of-servce studies shall be per-

f
o
r
m
e
d
 
u
t
i
l
z
i
n
g
 
a
c
c
o
u
n
t
i
g
 
i
n
f
o
r
m
a
t
i
o
n
 
a
n
d

special studies, such as access lines and m
in-

utes of use, from
 the sam

e tim
e period.

U
t
a
h
 
7
6
7

econom
ic system

 rem
ains strong. . . . ");

W
ashingon G

as L
ight C

o. v. B
aker, 188

F
.2d 11, 19-20 (D

.C
.C

ir.1950) (inclusion in
r
a
t
e
 
b
a
s
e
 
m
u
s
t
 
b
e
 
j
u
s
t
 
a
n
d
 
r
e
a
s
o
n
a
b
l
e
 
t
o

consum
ers 

and investors), cert. denied, 340
U
.
S
.
 
9
5
2
,
 
7
1
 
S
.
C
t
.
 
5
7
1
,
 
5
7
2
,
 
9
5
 
L
.
E
d
.
 
6
8
6

(
1
9
5
1
)
;
 
M
y
e
r
s
 
v
.
 
B
l
a
i
r
 
T
e
L
 
C
o
.
,
 
1
9
4
 
N
e
b
.
 
5
5
,

230 N
.W

.2d 190, 196 (1975) ("T
he com

m
sion

c
a
n
 
n
o
 
m
o
r
e
 
p
e
n
n
t
 
t
h
e
 
u
t
i
t
y
 
t
o
 

h
a
v
e
 
c
o
n
f
-

catory rates for the servce it perfonns than
i
t
 
c
a
n
 
c
o
m
p
e
l
 
a
 
u
t
i
l
t
y
 
t
o
 
p
r
o
v
i
d
e
 
s
e
r
v
c
e

w
i
t
h
o
u
t
 
j
u
s
t
 
a
n
d
 
e
q
u
i
t
a
b
l
e
 
c
o
m
p
e
n
s
a
t
i
o
n
.
"
)
;

M
o
u
n
t
a
i
n
 
S
t
a
s
 
T
e
L
 
&
 
T
e
L
 
v
.
 
D
e
p
a
r
t
m
e
t

o
f
 
P
u
b
.
 
S
e
r
o
 
C
o
m
m
'
n
,
 
1
9
1
 
M
o
n
t
.
 
3
3
1
,
 
6
2
4

P
.2d 481, 483 (1981).

(
l
 
T
o
 
a
v
o
i
d
 
c
o
n
f
c
a
t
o
r
y
 
r
a
t
e
s
 
o
n
 
t
h
e
 
o
n
e

hand and exloitive rates on the òther, the
C

om
m

sion m
ust detenne w

hat a just and
r
e
a
o
n
a
b
l
e
 
r
a
t
e
 

i
s
 
u
n
d
e
r
 
U
t
a
 
C
o
d
e
 
A
n
n
.

§ 54 by applyig a stadard that is
b
a
s
e
d
 
o
n
 
a
 
u
t
i
t
y
'
s
 
c
o
s
t
 
o
f
 
s
e
r
v
c
e
.
 
A
 
c
o
s
t
-
o
f
-

servce stadard m
andates that rates pro-

d
u
c
e
 
e
n
o
u
g
h
 
r
e
v
e
n
u
e
 
t
o
 
p
a
y
 
a
 
u
t
i
t
y
s
 
o
p
e
r
-

atig expenses plus a reasonable retu on
capita 

invested, oftn refered to as the cost
o
f
 
c
a
p
i
t
a
L
.
 
T
h
e
 
c
o
s
t
 
o
f
 
c
a
p
i
t
a
 
i
n
c
l
u
d
e
s
 
t
h
e

cost of debt servce and a retur on equity
c
a
p
i
t
a
 
s
u
f
c
i
e
n
t
 
t
o
 
a
t
t
r
a
c
t
 
i
n
v
e
s
t
o
r
s
,
 
g
i
v
e
n

t
h
e
 
n
a
t
u
r
e
 
o
f
 
t
h
e
 
r
i
k
 
o
f
 
t
h
e
 
i
n
v
e
s
t
m
e
n
t
.

F
e
d
e
 
P
o
w
e
r
 
C
o
m
m
'
n
 
v
.
 
H
o
p
e
 
N
m
u
r
a

G
as C

o., 320 U
.S. 591, 603, 64 S.C

t. 281, 28,
88 L

.E
d. 333 (1944); Jersey C

ent. Pow
er &

L
i
g
h
t
 
C
o
.
 
v
.
 
F
E
R
G
,
 
8
1
0
 
F
.
2
d
 
1
1
6
8
,
 
1
1
7
8

(D
.C

.C
ir.1987); see alo Jam

es C
. B

onbright
et al., Principles of Public U

tility R
ates 302-

40 (2ded. 1988). T
he cost of capital for

u
t
i
t
i
e
s
 
i
s
 
g
e
n
e
r
a
y
 
l
e
s
s
 
t
h
a
n
 
t
h
e
 
c
o
s
t
 
o
f

c
a
p
i
t
a
 
f
o
r
 
i
n
d
u
s
t
r
a
l
 
c
o
r
p
o
r
a
t
i
o
n
s
 
b
e
c
a
u
s
e
 
i
n
-

vestm
ents in,utities are typicaly less riky

t
h
a
n
 
i
n
y
e
s
t
m
e
n
t
s
 
i
n
 
i
n
d
u
s
t
r
a
l
 
c
o
r
p
o
r
a
t
i
o
n
s
.

T
Ìôughout the proceedigs before the

C
om

icsion and in its brief before thi
C

our, U
SW

C
 has contended that the rate of

retu on equity capita to w
hich it is entitled

s
h
o
u
l
d
 
b
e
 
t
h
e
 
s
a
m
e
 
a
s
 
t
h
e
 
r
a
t
e
 
o
f
 
r
e
t
u
 
i
t
s

unreguated parent corporation, U
.S

. W
est,

I
n
c
.
,
 
e
a
r
 
o
n
 
i
t
s
 
e
q
u
i
t
y
 
c
a
p
i
t
a
l
.
5
 
T
h
e
 
C
o
m
-

5
.
 
T
h
e
 
r
a
t
e
p
a
y
e
r
s
 
r
e
s
p
o
n
d
 
t
o
 
t
h
a
t
 
a
r
g
u
m
e
n
t
 
i
n

their brief:
M

any of the non-telephone activities of U
.S.

W
est are unreguated entrepreneural activities

like buildig cable tv and fiber optic system
s in



7
6
8
 
U
t
a
h

885 PA
C

IFIC
 R

E
PO

R
T

E
R

, 2d SE
R

IE
S

m
i
s
s
i
o
n
 
i
n
t
i
a
l
y
 
r
e
j
e
c
t
e
d
 
t
h
a
t
 
c
o
n
c
l
u
s
i
o
n
 
a
n
d

U
SW

C
's arguent that econom

ic and tech-
nological conditions in the reguated telecom

-
m
U
1
c
a
t
i
o
n
s
 
i
n
d
u
s
t
r
 
h
a
d
 
c
h
a
n
g
e
d
 
s
o
 
m
u
c
h

that U
S

W
C

 w
as sim

ply the equivalent of an
uneguated industral corporation. T

he
C

om
m

sion rued that despite technologica
changes in the industr, U

SW
G

 w
as not lie

"an unreguated com
pany." T

he C
om

m
ision

stated that. although
t
h
e
 
t
e
l
e
c
o
m
m
U
1
c
a
t
i
o
n
s
 
i
n
d
u
s
t
r
 
i
s
 
c
h
a
n
g
-

i
n
g
 
i
n
 
s
i
g
n
c
a
n
t
 
w
a
y
s
(
,
)
 
(
s
)
u
c
h
 
c
h
a
n
g
e
s

have yet to diturb the essential characte-
istics of U

S
W

C
 as a reguated provider of

e
s
s
e
n
t
i
a
l
 
s
e
r
v
c
e
s
 
i
n
 
t
h
i
 
j
u
r
d
i
c
t
i
o
n
:
 
t
h
e

w
e
l
l
 
k
n
o
w
n
 
a
s
p
e
c
t
s
 
o
f
 
a
 
m
o
n
o
p
o
l
y
 

position
in the relevant m

arkèt, the trst relation-
s
l
u
p
 
b
e
t
w
e
e
n
 
u
t
i
t
y
 
a
n
d
 
c
o
n
s
u
m
e
r
s
,
 
.
 
a
n
d

t
h
e
 
l
i
p
o
s
e
d
 
c
o
n
s
t
r
a
i
t
s
 
u
p
o
n
 
b
o
t
h
 
p
r
i
c
e
s

c
h
a
r
g
e
d
 
f
o
r
 
s
e
r
v
c
e
s
 
a
n
d
 
r
a
t
e
 
o
f
 
r
e
t
u
.
 
,

A
s conditions change, the C

oIÌsion
m
a
y
,
 
i
n
 
f
u
t
u
e
 
d
o
c
k
e
t
s
,
 

conclude other-
w

ie.6
A

ccorçlgly, the 'C
om

m
sion dicounted tes-

tliony from
 U

SW
C

's exert w
ith respect to

t
h
e
 
c
o
s
t
 
o
f
 
e
q
u
i
t
y
 
c
a
p
i
t
a
 
b
e
c
a
u
s
e
 
t
h
e
i
r
 
o
p
i
n
-

i
o
n
s
 
w
e
r
e
 
b
a
s
e
d
 

on the incorrect prem
ie

that investm
ent riks in U

SW
C

 w
ere com

pa-
rable to investm

ent riks in uneguated inc
d
u
s
t
r
a
l
 
c
o
r
p
o
r
a
t
i
o
n
s
.
7

other countres. O
ne of the concern w

ith
authorizing the earings of m

onopoly profits
and the faiure to control w

hat is done w
ith

them
, is that ratepayers w

ill be forced to pro-
vide capital for non-reguated econom

ic activi-
t
i
e
s
-
f
o
n
n
 
o
f
 
t
a
x
a
t
i
o
n
 
o
f
 
U
t
a
 

consum
ers to

support activities in other m
arkets, theieby

overcharging for telephone 'servce aid under-
c
h
a
r
g
i
n
g
 
i
n
 
t
h
e
 
o
t
h
e
r
-
m
a
r
k
e
t
s
.
.

In prom
ulgating its "incentive reguation plan"

a
n
d
 
a
u
t
h
o
r
i
z
i
n
g
 
U
S
W
C
 
t
o
 
r
e
t
a
i
n
 
s
i
g
n
c
a
n
t
 
p
r
o
f
-

its beyond w
hat the C

om
m

ission found to bè fair
and reasonable, the C

oriission w
holly failed to

com
e to grps w

ith this problem
.

6. T
he C

om
m

ission has dem
onstrted its sensitivi-

t
y
 
t
o
 
t
h
e
 
e
m
e
r
g
e
n
c
e
 
o
f
 
c
o
m
p
e
t
i
t
i
v
e
 
c
o
n
d
i
t
i
o
n
s
 
i
n

c
e
r
t
a
i
n
 
a
r
e
a
s
 
b
y
 
d
e
t
a
f
f
n
g
 
c
e
r
t
i
n
 
t
y
e
s
 
o
f
 
s
e
r
-

vices.

7
.
 
F
o
r
 
è
x
a
m
p
l
e
,
 
c
o
m
p
a
n
y
 
w
i
t
n
e
s
s
 
P
e
t
e
r
 
C
.
 
C
u
m
-

m
ings placed cost of equity at 14.5%

 to 15%
 on

t
h
e
 
a
s
s
u
m
p
t
i
o
n
 
t
h
a
t
n
o
n
r
e
g
u
l
a
t
e
d
 
f
i
n
n
s
 
w
e
r
e

com
parable to U

SW
C

 for the purpose of deter-
m

ining U
S

W
C

's rate of retu. C
um

ingsac-
k
n
o
w
l
e
d
g
e
d
,
 
h
o
w
e
v
e
r
,
 
t
h
a
t
 
1
1
.
8
%
 
h
a
d
 
b
e
e
n
s
u
f
f
-

cient to alow
 U

SW
C

 to raise capita at reason-
able rates, that U

S
W

C
's capital requiem

ents
w

ere internally financed, and that the capital

A
fr review

ig the exert testliony pre-
s
e
n
t
e
d
 
b
y
 
a
l
 
p
a
r
e
s
 
w
l
u
c
h
 
s
u
p
p
o
r
t
d
 
r
a
t
e
s

o
f
 
r
e
t
u
r
 
f
r
o
m
 
1
1
.
1
%
 
t
o
 
1
5
%
 
a
n
d
 
c
o
n
s
i
d
e
r
i
n
g

a varety of other factors, the C
om

m
sion

stated, "W
ere this a com

plete sunar of
o
u
r
 
c
o
n
c
l
u
s
i
o
n
s
,
 
a
 
r
e
t
u
 
a
w
a
r
d
,
 
a
t
,
 
o
r
,
 
m
o
r
e

probably, belo the curent alow
ed return

(
1
.
8
%
)
 
w
o
u
l
d
 
b
e
 
i
n
e
s
c
a
p
a
b
l
e
.
"
 
(
E
m
p
h
a
s
i
s

added.)

I
n
 
i
t
s
 
p
e
n
u
l
t
i
a
t
e
 
c
o
n
c
l
u
s
i
o
n
 
i
n
 
t
h
a
t
 
p
a
r

of its report fig the rate of retu on
equity, the C

om
m

sion stated:

W
ithout dipute, capital costs have de-

c
l
i
n
e
d
 
s
i
n
c
e
 
t
h
e
 
p
r
e
v
i
o
u
s
 
r
a
t
e
 
o
f
 
r
e
t
u
r

deciion of 11.8 percent, and even since the
f
i
g
 
o
f
 
d
i
e
c
t
 
t
e
s
t
i
o
n
y
.
 
T
a
k
e
n
 
a
l
o
n
e
,

t
h
i
 
w
o
u
l
d
 
a
r
g
u
e
 
f
o
r
a
 
r
e
d
u
c
t
i
o
 

in alow
ed

r
e
t
u
.
.
.
.
 
T
h
e
 
C
o
m
m
s
i
o
n
 
i
s
 
.
c
o
n
v
i
c
e
d

a
 
r
e
d
u
c
t
i
o
n
 

i
n
 
t
h
e
 
c
u
r
e
n
t
 
e
q
u
i
t
y
 
r
e
t
u
,

though advocated by, w
itnesses for the

C
om

m
ittee and the D

iviion, w
ould lie-

w
ie be in error, given the rik liplica.

t
i
o
n
s
o
f
 
t
h
e
 
c
h
a
n
g
i
g
 
i
n
d
u
s
t
r
 
a
n
d
 
t
h
e

statu of the general econom
y iI relation

thereto.

(E
m

phasis added.) T
hus, the C

om
m

sion
r
e
f
u
e
d
 
t
o
 
r
e
d
u
c
e
 
U
S
W
C
'
s
 
r
a
t
e
 
o
f
 
r
e
t
u

b
e
l
o
w
 
1
1
.
8
%
,
8
 
e
v
e
n
 

though the C
om

m
sion

investm
ent risks in U

S
W

C
 w

ere less than in U
.S

.
W

est, Inc. A
nother U

S
W

C
 expert w

itness, D
r.

R
oger A

. M
orin, rejected com

parsons w
ith the

other seven regional telecom
m

unications holding
com

panes and instead based hi com
paron for

establishing a rate of reni on a sam
ple com

-
posed equaly of:egional holding com

panies and
u
n
r
e
g
u
l
a
t
e
d
 
i
n
d
u
s
t
r
a
l
 
c
o
m
p
a
n
i
e
s
.

8
.
 
I
n
 
r
e
f
u
i
n
g
 
t
o
 
r
e
d
u
c
e
 
t
h
e
 
r
a
t
e
 
o
f
 
r
e
t
u
r
n
 
b
e
l
o
w

11.8%
, the C

om
m

ission referred to several fac-
tors:

T
h
e
 
r
e
c
o
r
d
 
o
n
 
r
i
s
k
-
r
e
t
u
 
c
o
m
p
a
r
a
b
i
l
t
y
,
 
w
h
i
l
e

not com
plete, on balance suggesting increasing

r
i
k
;
 
t
h
e
 
q
u
e
s
t
i
o
n
e
d
 
r
e
l
i
a
b
i
l
t
y
 
o
f
 
m
o
d
e
l
 
r
e
s
u
t
s

during unsetted m
om

ents in the econom
y and

i
n
d
u
s
t
r
y
;
 
t
h
e
 
l
a
r
g
e
.
 
,
e
v
e
n
 
c
o
n
t
r
r
y
,
 
d
i
f
f
e
r
e
n
c
e

in results obtained by w
itnesses for the C

om
pa-

ny com
pared w

ith w
itness C

om
pton for the

D
ivision using C

A
PM

; the know
ledge that the

utilty m
ay to a degree be shedding certin

utilty characteristics; and the am
biguous rec-

ord on expected behavior of stock price, are all
i
n
u
e
n
t
i
a
l
 
c
o
n
s
i
d
e
r
a
t
i
o
n
s
 
w
h
i
c
h
 
m
u
s
t
 
b
e
 
e
v
a
l
u
-

ated in the context of a w
ide'range of cost of

equitY
 results obtaed by w

itness application
of m

odels, T
he C

om
m

ission concludes there is
no reason to grant an aw

ard at the upper end

S
T

E
W

A
R

T
 v. U

T
A

H
 P

U
B

LIC
 S

E
R

V
IC

E
 C

O
M

'N
C

ite as 885 P.2d 759 (U
ta i 994)

h
a
d
 
p
r
e
v
i
o
u
s
l
y
 
m
a
d
e
 
a
l
o
w
a
n
c
e
s
 
f
o
r
 
t
h
e
 
"
r
i
k

liplications of the changig industr and the
s
t
a
t
u
 
o
f
 
t
h
e
 
g
e
n
e
r
a
l
 
e
c
o
n
o
m
y
 
i
n
 
r
e
l
a
t
i
o
n

thereto" by allow
ig very liberal accelerated

depreciation of U
S

W
C

's assets. T
he C

om
-

m
ision stated:
In past decisions, the C

om
m

ision has
g
r
a
n
t
e
d
 
s
h
o
r
t
r
 
a
s
s
e
t
 
l
i
v
e
s
 

and thereby
increased depreciation exense. O

ne re-
s
u
l
t
 
o
f
 
t
h
i
 
p
o
l
i
c
y
 
h
a
s
 
b
e
e
n
 
t
o
 
p
r
o
t
e
c
t
 
t
h
e

C
om

pany from
 the riks of technologica

o
b
s
o
l
e
s
c
e
n
c
e
.
 
A
n
o
t
h
e
r
 
h
a
s
 
b
e
e
n
 
t
o
 
e
n
-

hance the C
om

pany's positive cash flow
t
h
u
s
 
e
n
a
b
l
i
g
 
i
t
 
t
o
 
c
o
n
t
i
u
e
 
t
o
 
e
x
p
a
n
d
 
a
n
d

m
o
d
e
r
n
 
t
h
e
 
U
t
a
 
i
n
a
s
t
r
c
t
u
e
.
 
T
h
e

C
om

m
sion fids that there is an liplied

relationslup betw
een its depreciation policy

a
n
d
 
i
t
s
 
e
x
e
c
t
a
t
i
o
n
s
 
f
o
r
 
p
r
u
d
e
n
t
 
a
n
d
 
e
c
o
-

nom
ic futue investm

ents.

A
fr declg to reduce the rate of retur

for the reasons stated, the C
om

m
sion in-

c
r
a
s
e
d
 
t
h
e
 
r
a
t
e
 
o
f
 
r
e
t
u
r
 
f
r
o
m
 
1
1
.
8
%
 

to
12.2%

 to induce U
SW

C
 to m

ake "dicretion-
a
r
 
i
n
v
e
s
t
m
e
n
t
 
d
e
c
i
s
i
o
n
S
"
 
f
a
v
o
r
a
b
l
e
 
t
o
 
U
t
a
.

T
he C

om
m

sion did that because U
SW

C
 had

explicitly lied "dicretionar investnent
aied for the state" w

ith the alow
ed rate of

r
e
t
u
.
9
 
T
h
e
 
r
a
t
e
p
a
y
e
r
s
 
c
a
 
t
h
e
 
"
l
i
a
g
e
"
 
a

"bribe" by the C
om

nssion to induce U
S

W
C

to invest in U
ta.

T
he C

om
nssion's ow

n fidigs reveal the
falacious underpings of the C

om
m

sion's
conclusion:

T
h
e
 
C
o
m
p
a
n
y
 
r
e
p
e
a
t
l
y
 

stressed that
i
t
s
 
d
i
s
c
r
e
t
i
o
n
r
y
 

investm
et 

d
e
c
i
o
n
 
a
r
è

driven by profitabity conrot:w
ns,

m
eaning in part that eC

O
'ic anaysis

or buiness case analysis, is em
ploed to

r
a
n
k
 
a
l
t
e
r
n
i
v
e
s
.
 
I
m
p
l
i
e
d
 
a
t
 
t
i
m
e
s
 
a
n
d

explicit at tim
es w

as the m
essage tha

j
u
r
i
d
i
c
t
i
o
n
l
 
r
q
e
 
o
f
 
r
e
t
u
r
n
 
a
l
l
o
e
d
 
b
y

com
m

issions coU
ld be the determ

ining fac-
t
o
.
 
T
h
e
 
r
a
t
e
 
o
f
 
r
e
t
u
r
 
o
n
 
e
q
u
i
t
y
 
i
n
 
U
t
a
h

is 11.8 percent, the low
est in the 14-state

U
SW

C
 servce terrtory. T

he C
om

pany's
w
i
t
n
e
s
s
e
s
 
l
a
b
e
l
e
d
 
t
h
a
t
 
r
a
t
e
 
u
n
r
e
a
s
o
n
a
b
l
e

of the range, and indeed there are reasons w
hy

this w
ould be error.

9. U
S

W
C

 offered the sam
e argum

ent in support of
its incentive reguation plan, but the C

om
m

ission
rejected that argum

ent on the ground that U
S

W
C

had am
ple m

otive to invest in U
tah, as the record

:1'

U
t
a
h
 
7
6
9

and m
a the connection betw

een it and
discrtionary investm

ent aim
ed for this

state.

It is the fac that the earnd ra. of
return on equity, as distinct fr w

hat is
alloed, in U

tah is am
o the highest in

the 14 states, and ha been so in recent
y
e
a
r
s
.
 
T
h
e
 
C
o
m
p
a
n
y
,
 
h
o
w
e
v
e
r
,
 
a
r
g
u
e
d

t
h
a
t
 
e
x
e
c
t
e
d
 
r
a
t
e
 
o
f
 
r
e
t
u
r
,
 
b
a
s
e
d
 
o
n

a
l
o
w
e
d
 
n
o
t
 
p
a
s
t
 
a
c
t
u
a
l
 
r
a
t
e
 
o
f
 
r
e
t
u
,
 
i
s

w
h
a
t
 
i
s
 
r
e
l
a
t
e
d
 
t
o
 
i
n
v
e
s
t
m
e
n
t
 
d
e
c
i
s
i
o
n
s
.

N
e
v
e
r
h
e
l
e
s
s
,
 
t
h
e
 

C
om

m
issio notes tha

i
n
 
t
h
e
 
r
e
c
e
n
t
 
p
a
s
t
 
w
h
e
n
 
t
h
e
 
a
l
l
o
e
d
 
r
a
 
o
f

return in U
tah w

as am
o the highest, no

discernlydiferent patrn of discretion-
ary investm

ent decison affecting U
tah

appeared. T
he C

om
m

issio conluds
that 

h
i
s
t
o
a
l
 
e
v
i
n
c
e
 
d
o
e
s
 
n
o
t
 
r
e
v
e
a
l
 
a

clear relationhip betw
een either alloed

o
r
 
e
a
r
n
 
r
a
 
o
f
 
r
e
t
u
r
n
 
o
n
 
e
q
u
i
t
y
 
o
n
 
t
h
e

o
n
 
h
a
n
d
 
a
n
d
 
t
h
e
 
a
m
o
n
t
 
o
f
 
d
i
s
c
r
e
t
i
o
r
y

investm
ent in the state on the other.

N
everheless, the C

om
m

ission acknol~
edges the logic of the relaionhip betw

een
rate of return and investm

ent deciio-
m

aing. R
egulation presum

es a reason-
able m

anaem
nt. T

his is a tim
e w

hen
s
t
a
t
e
s
 
a
r
e
 
i
n
 
a
 
s
e
n
s
e
,
 
c
o
m
p
e
t
i
n
g
 
f
o
r
 
h
i
g
h
-

tech adition to and refinem
ets of tele~

c
o
m
m
u
n
i
c
a
t
i
o
s
 
p
l
a
n
t
 
a
n
d
 
e
q
u
i
p
m
n
t
.

T
he C

om
m

ission conluds that it is pr_
dent to. tae these conidratio into ac-
c
o
u
n
t
 
w
h
e
n
 

d
e
t
e
r
m
i
n
i
n
g
 
r
a
t
e
 
o
f
 
r
e
t
u
r
n

T
o
g
e
t
h
e
r
,
 
t
h
e
y
 
a
r
g
u
e
 
f
o
r
 
a
n
 
a
d
i
t
i
o
 
t
o
 
t
h
e

cost of capital estim
ate prduced by m

od-
els.T

h
e
 
C
o
m
m
i
s
s
i
o
n
 
i
s
 
c
o
n
e
r
n
d
 
e
n
o
h

w
ith thefactors enum

eratd in the discu-
sio,.to raise the alloed return on equity
c
a
p
i
t
a
i
'
t
o
 
1
2
.
2
-
'
p
e
r
e
e
n
t
 
f
r
 
t
h
e
 
e
x
i
t
i
n
g

1
1
8
;
'
 
a
n
d
 
f
i
r
i
s
 
t
h
i
s
 
r
e
t
u
r
n
 
t
o
 
b
e
 
r
e
a
s
o
n
-

able.

(E
m

phasis added,)
T

he legal issue before tlus C
our, there-

fore, as fram
ed by the C

om
m

ision's rug,
is w

hether the C
om

nssion can increase .the

in this case am
ply dem

onstrates. A
fer rejectirig

the argum
ent in that context, it is sim

ply extraor-
d
i
n
a
r
y
 
t
h
a
t
 
t
h
e
 
C
o
m
.
m
i
s
s
i
o
n
 
w
o
u
l
d
 
n
o
n
e
t
h
e
l
e
s
s

increase the. rate ofretum
 on the basis of the

fallacious arguent it had earlier rejected.



7
7
0
 
U
t
a

885 PA
C

IFIC
 R

E
PO

R
T

E
R

, 2d SE
R

IE
S

a
u
t
h
o
r
i
d
 
r
a
t
e
 
o
f
 
r
e
t
u
 
o
n
 
e
q
u
i
t
y
 
a
b
o
v
e
 
a

r
e
a
s
o
n
a
b
l
e
 
r
a
t
e
 
o
f
 
r
e
t
u
r
n
 
t
o
 
i
n
d
u
c
e
 
a
 
u
t
i
l
t
y

to m
ake "dicretionary" investm

ents in its
plant and equipm

ent in U
tah. Stated in the

c
o
n
t
e
 
o
f
 
t
h
i
 
c
a
s
e
,
 
t
h
e
 
i
s
s
u
e
 
i
s
 
w
h
e
t
h
e
r
 
t
h
e

C
om

m
ision can subnnt to U

S
W

C
's im

plied
t
h
r
e
a
t
 
t
o
 
r
e
f
r
a
i
 
f
r
o
m
 
m
a
k
i
n
g
 
a
p
p
r
o
p
r
i
t
e

investm
ents in U

ta if it is not allow
ed a

g
r
e
a
t
e
r
 
r
e
t
u
r
 
o
n
 
c
a
p
i
t
a
 
t
h
a
n
 
a
 
p
r
u
d
e
n
t

i
n
v
e
s
t
o
r
,
 
g
i
v
e
n
 
t
h
e
 
n
a
t
u
r
e
 
o
f
 
t
h
e
 
r
i
k
 
o
f
 
t
h
e

i
n
v
e
s
t
m
e
n
t
,
 
w
o
u
l
d
.
 
r
e
q
u
i
e
.

I
t
 
i
s
 
n
e
c
e
s
s
a
r
 
t
o
 
s
t
a
t
e
 
e
m
p
h
a
t
i
c
a
l
y
 
t
h
a
t

the issue is not w
hether U

S
W

C
 needs a

l
u
g
h
e
r
 
r
a
t
e
 
o
f
 
r
e
t
u
 
t
h
a
n
 
a
 
f
a
i
 
r
a
t
e
 
o
f

retur to be able to obta necessar capita
t
o
 
i
n
v
e
s
t
 
i
n
 
U
t
a
.
 
A
 
f
a
i
 
r
a
t
e
 
o
f
 

retur,
because it is based on the m

arket "cost of
capita," necessarily ensures the avaiabilty
o
f
 
c
a
p
i
t
a
 
f
o
r
 
i
n
v
e
s
t
m
e
n
t
.
 
I
t
 
i
s
 
a
x
o
m
a
t
i
c

that any tie U
S

W
C

 w
ihes to resort to the

capita m
arkets of the nation, it can obta

c
a
p
i
t
a
 
a
t
 
a
 
f
a
i
 
r
a
t
e
 
o
f
 
r
e
t
u
r
 
t
o
 
i
n
v
e
s
t
 
i
n

U
t
a
.
 
I
n
 
t
r
t
h
,
 
t
h
e
 
i
s
s
u
e
 
r
e
a
l
y
 
i
s
 
w
h
e
t
h
e
r

U
S

W
C

 should be given a lugher rate of
r
e
t
u
r
 
t
h
a
n
 
a
 
f
a
i
 
r
e
t
u
r
 
d
i
c
t
a
t
e
s
 
t
o
 
i
n
d
u
c
e

U
.S

. W
est, Inc., the parent corporation, to

invest in U
SW

C
's operations in U

ta.

(2) B
efore turnig to the m

erits of that
issue, w

e àddress the appropriate stadard of
review

. A
lthough. U

SW
C

 argues that the
i
s
s
u
e
 
i
s
 
f
a
c
t
u
a
l
 

and that w
e m

ust accord the
C

ornsion broad dicretion,lo the issue re-
aly is w

hat factors m
ay the C

ornsion tae
i
n
t
o
 
a
c
c
o
u
n
t
 
i
n
 
s
e
t
t
g
 
a
 
r
a
t
e
 
o
f
 
r
e
t
u
r
.

(3) T
he factrs that the C

ornsion m
ay

legitiately tae into account in determ
g

a
 
r
a
t
e
 
o
f
 
r
e
t
u
 
a
r
e
 
q
ú
e
s
t
i
o
n
s
 
o
f
 
l
a
w
.
 
A
s
 
a

general proposition, cour have rued as a
m
a
t
t
e
r
 
o
f
 
l
a
w
 
t
h
a
t
 
c
e
r
t
 
f
a
c
t
o
r
s
 
a
r
e
 
n
o
t

includable in the rate base. E
.g., U

tah P
ow

10. U
SW

C
 argues that the ratepayers' attack on

the 12.2%
 rate of return m

ust fail because they
did not m

arshal the evidence supporting the in-
creased rate of retu and that the rate of return
i
s
 
i
n
 
f
a
c
t
 
s
u
p
p
o
r
t
e
d
 
b
y
 
s
u
b
s
t
a
t
i
a
l
'
 
e
v
i
d
e
n
c
e
.

U
S

W
C

 states that the C
om

m
ission (1) exam

ined
a vanety of results produced by different m

odels
a
n
d
r
e
l
i
e
d
 
p
n
i
a
n
l
y
 
o
n
 
t
h
e
 
"
D
C
F
"
 
m
o
d
e
l
 
(
D
C
F

stands for discounted cash flow
); and (2) looked

at conditions in the econom
y, the industr, and

the fact that U
SW

C
 "m

ay to a degree be shed-
d
i
n
g
 
c
e
r
t
i
n
 

utilty charactenstks"; found that
t
h
e
 
1
2
.
2
%
 
r
a
t
e
 
t
i
f
 
r
e
t
u
r
 
w
a
s
'
 neither at the top of

t
h
e
 
r
a
n
g
e
 
o
f
 
1
4
.
5
%
 
t
o
 
1
5
%
,
 
a
s
 
p
r
o
p
o
s
e
d
 
b
y

er &
 L

ight C
o. v. Public Servo C

om
m

'n, 107
U
t
a
 
1
5
5
,
1
9
1
-
9
6
,
 
1
5
2
 
P
.
2
d
 
5
4
2
,
 
5
5
9
-
l
 
(
1
9
4
)

(profits to afate not chargeable toratepay-
ers); C

itizens A
ction C

oalitio of Ind, Inc.
V

. N
orhern Ind Pub. Sero C

o., 48 N
.E

.2d
610 (Ind.1985) (cost of nuclear generatig
plant cancelled before com

pletion not charge-
a
b
l
e
 
t
o
 
r
a
t
e
p
a
y
e
r
s
)
,
 
c
e
r
.
 
d
e
n
i
e
d
,
 
4
7
6
 
U
.
S
.

1137, 106 S
.C

t. 2239, 90 L.E
d.2d 687 (1986);

O
ffce of C

onum
ers' C

ounsel V
. P

ublic U
tilS

.
C

om
m

'n, 1 O
luo St3d 22, 437 N

.E
.2d 586,

587-8 (1982) (investm
ent in cancelled nucle-

a
r
 
p
l
a
n
t
s
 
n
o
t
 
c
h
a
r
g
e
a
b
l
e
 

to ratepayers). T
he

sam
e standard of review

 also applies w
hen

decidig w
hether the C

ornsion has relied
on im

proper factors in determ
g the rate

o
f
 
r
e
t
u
r
n
 
t
h
a
t
 
i
s
 
t
o
 
b
e
 
a
p
p
l
i
e
d
 
t
o
 
t
h
e
 
r
a
t
e

base. See U
ta C

ode A
n. § 636b-

16(4)(d) (authorig appellate cour to grant
relief from

 agency order if the "agency has
erroneously intereted or applied the law

");
U

tah D
ep't of A

dm
in. Servs. v. Public Servo

C
om

m
'n ,65 P.2d 601, 608 (U

ta 1983); see
a
l
o
 
S
a
l
t
 
L
a
k
 
C
i
t
i
z
e
n
 
C
o
n
r
e
s
s
 
v
.
 
M
o
i
n
-

t
a
i
n
 
S
t
a
t
s
 
T
e
L
.
 
&
 
T
e
l
.
 
C
o
.
,
 
8
4
6
 
.
P
.
2
d
 
1
2
4
5

(U
tah 

1
9
9
2
)
 
(
d
e
c
i
d
i
g
 

sub sitentio that bind-
ing effect of C

oinssion rue on nondeducti-
bilty of chartable contrbutions w

as issue of
law

).

I
n
 
b
o
t
h
 
r
a
t
e
-
o
f
-
r
e
t
u
r
 
a
n
d
 
r
a
t
e
-
b
a
s
e
 
c
a
s
e
s
,

the issue is w
hat econonnc factors the C

om
-

m
ision m

ay consider in determ
g w

hat
rates should be charged ratepayers for the
benefit of shareholders, not how

 m
uch w

eight
s
h
o
u
l
d
 
b
e
 
a
c
c
o
r
d
e
d
 
a
n
y
 
g
i
v
e
n
 
f
a
c
t
o
r
.
 
T
h
u
s
,

the issúe is w
hether a given factO

r is a legaly
p
e
n
n
s
i
b
l
e
 
f
a
c
t
o
r
 
t
o
 
t
a
e
 
i
n
t
o
 
a
c
c
o
u
n
t
,
 
a
n
d

t
h
a
t
 
i
s
s
u
e
 

i
s
 
a
n
 
i
s
s
u
e
 
o
f
 
l
a
w
.

(4) U
S

W
C

's argient is that a utity
can refue to m

ake necessar and appropri-

'U
S

W
C

's w
itnesses, or at the bottom

 of the range,
as proposed by other w

itnesses, i.e., from
 11.1 %

to 11.6%
. U

S
W

C
concludes that there is volum

i-
nous evidence in the record that support vanous
r
a
t
e
s
 
o
f
 
r
e
t
u
r
n
 
a
n
d
 
t
h
a
t
 
t
h
e
 
r
a
t
e
 
e
s
t
a
b
l
i
s
h
e
d
 
b
y

the C
om

m
ission falls w

ithin' the range of the
expert evidence on that point. .

T
he diffculty w

ith U
SW

C
's position is that it

fails to acknow
ledge that the C

om
m

ission as-
sessed the w

eight to be' given all those factors
w

hen it decided that the 11.8%
 rate of return

should 
n
o
t
 
b
e
 
l
o
w
e
r
e
d
.
 
T
h
e
 
C
o
m
m
i
s
s
i
o
n
'
s
 
r
u
l
i
n
g

o
n
 
t
h
a
t
 
p
o
i
n
t
 
i
s
 
n
o
t
 
c
o
n
t
e
s
t
e
d
.

ì....,'..",,'.,.

' '

-
"
.
.
.
.
 
-
-

S
T

E
W

A
R

T
 v. U

T
A

H
 P

U
B

LIC
 S

E
R

V
IC

E
 C

O
M

'N
C

it. as 885 P
.2d 759 (U

ta 1994)
a
t
e
 
i
n
v
e
s
t
m
e
n
t
s
 
f
o
r
 
t
h
e
 
p
u
b
l
i
c
 
c
o
n
v
e
n
i
e
n
c
e

a
n
d
 
n
e
c
e
s
s
i
t
y
 
u
n
l
e
s
s
 
t
h
e
 
u
t
i
t
y
 
i
s
 
p
a
i
d
 
m
o
r
e

t
h
a
n
 
a
 
r
e
a
s
o
n
a
b
l
e
 
r
a
t
e
 
o
f
 
r
e
t
u
.
 
T
h
a
t
 
p
o
s
i
-

tion is flatly ireconcilable w
ith a utilty's

legal duties under the law
s of the state of

U
tah and w

ith the C
ornsion's duties to

requie a utilty to do all that is necessar to
s
e
r
v
e
 
t
h
e
 
p
u
b
l
i
c
 
c
o
n
v
e
n
i
e
n
c
e
 
a
n
d
 
n
e
c
e
s
s
i
t
y
 
i
n

retur for a fai and just rate of retur. See
U

ta C
ode A

n. §§ 541, -4, -7, -8.
T

o 'prevent a utity from
 using its m

onopo-
lypow

er to charge exloitive rates, the L
eg-

islatue has provided that a utity m
ay

charge only those rates found to be just and
reasonable by the Public Servce C

orn-
sion. U

ta C
ode A

n. §54. Just and
reasonable rates are necessary based on
c
o
s
t
 
o
f
 

servce and cost of capita, w
hatever

the parC
uar form

ula used.ll T
he Legila-

t
u
r
e
 
h
a
s
 
p
r
o
v
i
d
e
d
 
t
h
a
t
 
j
u
s
t
 
a
n
d
 
r
e
a
s
o
n
a
b
l
e

r
a
t
e
s
 
f
o
r
 
t
e
l
e
c
o
m
m
u
i
c
a
t
i
o
n
s
 
u
t
i
t
i
e
s
 
a
r
e

those based on cost of servce. U
ta C

ode
A

n. §§ 54b-.2, -3.3, -11.

(
5
-
)
 
A
 
r
a
t
e
 
b
a
s
e
d
 
o
n
c
o
s
t
 
o
f
 
s
e
r
v
c
e

m
ean a rate sufcient to pay operatig costs

p
l
u
s
 
t
h
e
 
c
o
s
t
 
o
f
 
a
 
f
a
i
 
r
e
t
u
r
 
t
o
 
i
n
v
e
s
t
o
r
s
 
f
o
r

providing capita, both equity and debt. See
U

tah D
ep't of B

usness R
egulatio v. P

ublic
S

ervo C
om

m
'n, 614 P

.2d 124 (U
ta 1980);

see 
alo U

ta P
ow

er &
 Light C

o. v. P
ublic

Serv . C
om

m
'n, 107 U

ta 155, 212, 152 P.2d
54,568 (1944) (citig B

luefild W
ater W

orks
&

 Im
prem

ent C
o. v. Public Servo C

om
m

'n,
2
6
2
 
U
.
S
.
 
6
7
9
,
 
6
9
2
,
 
4
8
 
S
.
C
t
.
 
6
7
5
,
 
6
7
8
-
7
9
,
 
6
7

L
.
E
d
.
 
1
1
7
6
 
(
1
9
2
3
)
)
.
 
A
 
f
a
i
 
r
e
t
u
 
o
n
 
c
a
p
i
t
a
l

m
ean a rate' of retur, given the nature of

the investm
ent rik, sufcient to attract capi-

ta for investm
ent. A

s stated in U
tah Pow

er
&

 L
ight C

o.:
"A

 public utilty is entitled to such rates as
w
i
 
p
e
n
n
t
 
i
t
 
t
o
 
e
a
r
 
a
 
r
e
t
u
r
 
o
n
 
t
h
e
 
v
a
l
u
e

of the property' w
hich it em

ploys for the
c
o
n
v
e
n
i
e
n
c
e
 
o
f
 
t
h
e
 
p
u
b
l
i
c
,
 
e
q
u
a
l
 
t
o
 
t
h
a
t

generally being m
ade at the sam

e tim
e and

in the sam
e general part of the country on

i
n
v
e
s
t
m
e
n
t
s
 
i
n
 
o
t
h
e
r
 
b
u
s
i
n
e
s
s
 
u
n
d
e
r
t
k
-

i
n
g
s
 
w
l
u
c
h
 
a
r
e
 
a
t
t
e
n
d
e
d
 
b
y
 
c
o
r
r
e
s
p
o
n
d
i
n
g
.

r
i
k
s
 
a
n
d
 
u
n
c
e
r
t
t
i
e
s
;
 
b
u
t
 
i
t
 
h
a
s
 
n
o
 
c
o
n
-

11. V
anous industries use different form

ulae that
recognize differences in the econom

ic and com
-

p
e
t
i
t
i
v
e
 
c
o
n
d
i
t
i
o
n
s
 
o
f
 
a
n
 
i
n
d
u
s
t
r
 
t
h
a
t
 
i
s
 
r
i
o
t
 
a

natural m
onopoly. M

otor cam
ers, for exam

ple.

U
t
a
h
 
7
7
1

stitutional right to profits such as are real-
i
z
e
d
 
o
r
 
a
n
t
i
c
i
p
a
t
e
d
 
i
n
 
l
u
g
h
l
y
 
p
r
o
f
i
t
a
b
l
e
 
e
n
-

terprises or speculative ventures. T
he re-

t
u
r
 
s
h
o
u
l
d
 
b
e
 
r
e
a
s
o
n
a
b
l
y
 
s
u
f
c
i
e
n
t
 
t
o
 
a
s
-

s
u
r
e
 
c
o
n
f
d
e
n
c
e
 
i
n
 
t
h
e
 
f
i
a
n
c
i
a
 
s
o
u
n
d
n
e
s
s

o
f
 
t
h
e
 
u
t
i
t
y
 
a
n
d
 
s
h
o
u
l
d
 
b
e
 
a
d
e
q
u
a
t
e
,
 
u
n
-

d
e
r
 
e
f
f
c
i
e
n
t
 
a
n
d
 
e
c
o
n
o
n
n
c
a
l
 
m
a
n
a
g
e
m
e
n
t
,

to m
aita and support its credit and en-

able it to raie the m
oney necessar for

the proper dicharge of its public duties."
1
5
2
 
P
.
2
d
 
a
t
 
5
6
8
 
(
q
u
o
t
i
n
g
 
B
l
u
e
f
i
l
d
 
W
a
t
e
r

W
orks 262 U

.S
. at 692, 48 S

.C
t. at 679).

U
S

W
C

 is a m
ulti-state utilty and a w

holly
ow

ned subsidi of a large industr com
pa-

n
y
.
 
I
t
 
h
a
s
 
u
s
e
d
 
t
h
o
s
e
 
f
e
a
t
u
r
e
s
 
t
o
 
c
o
e
r
c
e
 
a

lugher rate of retur from
 the C

om
m

ision
b
y
 
t
h
e
a
t
e
n
i
g
 
t
o
 
d
i
v
e
r
t
 
i
n
v
e
s
t
m
e
n
t
 
f
u
d
s

from
 U

tah to other states and to the m
ore

profitable, but m
ore riky, investm

ents that
t
h
e
 
u
n
e
g
u
a
t
e
d
 
p
a
r
e
n
t
 
c
o
m
p
a
n
y
 
c
a
n
 
m
a
k
e
.

A
 utity's effort to obta a lugher rate of

r
e
t
u
 
b
y
 
u
s
i
n
g
 
t
h
e
 
e
x
i
t
e
n
c
e
 
o
f
 
m
o
r
e
 
p
r
o
f
i
t
-

able alternative investm
ent possibilties as a

reason for not m
akg appropriate invest.

m
ents in U

ta is utterly inconsistent w
ith a

utity's legal obligations. U
SW

C
 has a lega

d
u
t
y
,
 
a
s
 
d
o
 
a
l
 
u
t
i
l
t
i
e
s
,
 
t
o
 
m
a
k
e
 
a
l
 
i
n
v
e
s
t
-

m
ents necessar and appropriate to m

aita
and m

oderne its plant and equipm
ent. T

he
C

ornsion m
ay order, and in thi cae has

ordered, im
provem

ents and m
odernation of

U
S

W
C

's plant ànd equipm
ent, and that duty

is im
plicit in the statutory schem

e. T
hat

order is enforceable by the C
om

m
ision un-

der the statutes of th state. S
ee U

ta C
ode

A
n. §§5423, 5L7-24, 5L7-25, 5L7-26;

s
e
e
 
a
l
s
o
 
M
y
e
r
s
 
V
.
 
B
l
a
i
r
 

T
eL. C

o., 194 N
eb. 55,

2
3
0
 
N
.
W
.
2
d
 
1
9
0
 
(
1
9
7
5
)
 
(
a
f
f
g
 
c
o
r
n
s
i
o
n

o
r
d
e
r
 
d
i
r
e
c
t
i
g
 
u
t
i
t
y
 
t
o
 
r
e
d
u
c
e
 
r
a
t
e
s
 
r
e
t
r
o
-

actiyelybecause_.óf inadequacy of its servce).

F
'
ó
/
t
h
e
 
C
o
r
n
s
i
o
n
 
t
o
 

grant U
S

W
C

 an
increased rate of retun to induce it to invest
in U

tah rather than in som
e other state or in

the m
ore riky investm

ents its parent nnght
m
a
k
e
 
i
s
 
t
o
 
s
u
b
v
e
r
t
 
t
h
e
 
s
t
a
t
u
t
o
r
y
 
s
c
h
e
m
e

d
e
s
i
g
n
e
d
 
t
o
 
p
r
e
v
e
n
t
 
u
t
i
t
i
e
s
 
f
r
o
m
 
u
s
i
n
g
 
t
h
e
i
r

m
onopoly pow

er to exract exploitive rates
from

 consum
ers. T

he C
om

m
ision recog-

use operating ratios as a m
eans for fixing rates.

A
ll form

ulas, how
ever, give recognition to con-

c
e
p
t
s
 
o
f
 
c
o
s
t
.



7
7
2
 
U
t
a
h

885 PA
C

IFIC
 R

E
PO

R
T

E
R

, 2d SE
R

IE
S

n
i
e
d
 
a
s
 
m
u
c
h
 
w
h
e
n
,
 
i
n
 
r
e
j
e
c
t
i
g
 
U
S
W
C
'
s

i
n
c
e
n
t
i
v
e
 
r
e
g
u
a
t
i
o
n
 
p
l
a
n
,
 
i
t
 
s
p
e
c
i
c
a
l
l
y
 
r
e
-

jectd U
S

W
C

's position that it had insuf-
c
i
e
n
t
 
i
n
c
e
n
t
i
v
e
 
t
o
 
i
n
v
e
s
t
 
i
n
 
U
t
a
.
 
I
n
 
t
h
a
t

connection, the C
om

ision rued, contrar
to its ruling on rate of retu, that alow

ig
U
S
W
C
 
t
h
e
 
"
m
a
r
k
e
t
 

cost of capita" provided
"
a
n
 
a
p
p
r
o
p
r
i
t
e
 
l
o
n
g
-
t
e
n
n
 
b
a
s
i
s
 
u
p
o
n
 
w
h
i
c
h

i
n
v
e
s
t
m
e
n
t
 
d
e
c
i
o
n
s
 
s
h
o
u
l
d
 
b
e
 
m
a
d
e
 
b
y
 
t
h
e

C
om

pany":
I
t
 
a
p
p
e
a
r
s
 
t
h
a
 
t
h
e
 
e
s
s
e
n
c
e
 
o
f
 
t
h
i
s

(
U
S
W
C
'
s
)
 
a
r
g
u
'
l
t
 
i
s
 
t
h
a
 
t
h
e
 

C
om

pany
i
s
 
d
i
s
c
o
u
'
l
e
d
 
f
r
 
i
n
v
e
s
t
i
n
g
 
i
n
 
a
c
i
v
i
t
i
e
s

a
n
d
 
j
u
r
i
d
i
c
t
i
o
 
w
h
e
e
.
 
t
h
e
 
r
e
t
u
r
n
 
i
s
 
n
o
t

I
U
 
h
i
g
h
 
I
U
 
o
t
h
e
r
 
j
u
r
i
d
i
c
i
o
 
o
r
 
b
u
n
e
s
s

o
p
o
r
u
n
i
t
i
e
s
.
 
I
n
 
f
a
d
 
C
o
m
p
a
n
y
 
w
i
t
-

nesses IU
serd on the recor that al the

C
om

pany is realy aftr is a higher return
on its investm

ent. T
he C

om
m

issio find
that a com

m
itm

ent by the C
om

pany to the
.
 
p
r
i
o
 
o
f
 
p
u
b
l
i
c
 
s
e
r
v
e
 
a
n
d
 
a
n
 
o
p
o
r
-

t
u
n
i
t
y
 
t
o
 
e
a
r
n
 
t
h
e
 

aled ra of return
equa to the m

arket cost of capita IU
deterined by this C

om
m

ission, prs
a
n
 
a
p
p
a
t
e
 
l
o
~
t
e
r
m
 
b
a
s
 
u
p
o
n

w
hich invest'lt deciio sho be

m
a by the C

om
pany.

(E
m

phasis added.)
If the C

om
m

ision's position w
ith respect

to the effect it ca give to the profitabilty of
alternative investm

ents in, deterng rate
o
f
 
r
e
t
u
 
w
e
r
e
 
t
o
 
s
t
a
n
d
,
 
U
S
W
C
 
c
o
u
l
d
 
p
l
a
y
o
f
f

the U
tah Public Servce C

om
ision agaist

other state regutory com
m

isions. E
ach

c
o
m
i
s
i
o
n
 
w
o
u
l
d
 
h
a
v
e
 
t
o
 
b
i
d
 

a
g
a
i
t
 
t
h
e

o
t
h
e
r
 
a
n
d
 

o
f
f
e
r
 
e
v
e
r
 
h
i
g
h
e
r
 
r
a
t
e
s
 
o
f
 
r
e
t
u
r
 
t
o

induce U
S

W
G

to invest in that state. A
lter-

natively, U
S

W
C

 could requie. the C
om

i-
s
i
o
n
 
t
o
 

g
r
a
n
t
 
a
 
r
a
t
e
 
o
f
 
r
e
t
u
r
 
e
q
u
a
l
 

t
o
 
t
h
e

r
i
k
i
e
s
t
.
 
o
f
 
U
.
S
.
 
W
e
s
t
,
 
I
n
c
.
'
s
 
i
n
v
e
s
t
m
e
n
t
s
.

For the C
om

ision to yield to such threats
is to detah the concept of the cost of capita
in rate-m

akg from
 any m

eangf , stan-
dard and to leave ratepayers subject to w

hat-
ever exploitive rates a utilty m

ight be able to
l
e
v
e
r
a
g
e
 
f
r
o
m
 
a
 
c
o
m
p
l
i
a
n
t
 
r
e
g
u
a
t
o
r
y
 
c
o
m
-

m
ision.
Ironicaly, the C

om
m

ssion specifcaly re-
j
e
c
t
e
d
 
U
S
W
C
'
s
 
a
r
g
u
e
n
t
 
a
t
 
a
 
d
i
e
r
e
n
t
 
p
o
i
n
t

in its opinon w
hen it denied U

S
W

C
's m

otion
t
o
 
s
t
a
y
 
t
h
e
 
C
o
m
m
i
s
i
o
n
'
s
 
o
r
d
e
r
 
d
i
e
c
t
i
g

U
S

W
C

 to m
odernie its facilties. O

n its

m
otion for a stay, U

SW
C

 w
as unabashedly

exlicit that a "reguated utilty retur" w
as

not acceptable to it because U
.S. W

est, Inc.,
its parent (the source of U

S
W

C
'sequity capi-

ta), could obta a greater retur on its
investm

ents elsew
here. U

S
W

C
 stated:

T
he C

om
ision has' stated that it w

i
a
l
o
w
 
a
 
r
e
a
s
o
n
a
b
l
e
 
r
e
t
u
r
 
t
o
 
b
e
 
e
a
r
e
d
 
o
n

these investm
ents and that, therefore, they

are w
ithout rik. Such an approach fai

to recogn that, U
S

W
C

 and its, parnt
- U

.S. W
est, Inc., as m

anagers of the capita
on behal of investors have a varety of
options as to the use and deploym

ent of
capita. A

m
ong these options are the use

of capita in projects w
ith a greater retu

potential than a reguated utity return.
T

hus, the fac tha U
S

W
C

 m
ay be given

the oporunity to earn a regulod utility
return does not obvat the m

yri other
p
o
t
e
n
t
i
a
 
i
n
v
e
s
t
m
e
n
t
 
o
p
o
r
u
n
i
t
i
e
s
.

(E
m

phasis added.)
T

he C
om

m
ision quite properly rejected

the exaordiar im
propriety of the argu-

m
e
n
t
 
i
n
 
t
h
a
t
 
c
o
n
t
e
,
 
e
v
e
n
.
 
t
h
o
u
g
h
 
i
t
 
h
a
d

yielded to that arguent w
hen it increaed'

U
S
W
C
'
s
 
r
a
t
e
 
o
f
 
r
e
t
u
r
 
t
o
 
1
2
.
2
%
.
 
I
n
 
d
e
n
y
i
g

the stay, the C
om

ision reje~
ted U

S
W

C
's

arguent and even suggested that U
S

W
C

had not acted in good faith in faig to m
ake

investm
ents contem

plated by the C
om

m
i-

sion's accelerated depreciation policies. T
he

C
om

ision stated:
W

he thi statem
ent is m

ade in the con-
t
e
x
t
 
o
f
 
a
 
r
e
q
u
e
s
t
 
f
o
r
 
a
 
s
t
a
y
 
o
f
 
o
u
r
 
o
r
d
e
r
,

nonetheless, it seem
s to refl.ct U

S
W

C
's

present atitud toard utility invest-
m
e
n
t
s
 
g
e
n
e
r
a
l
y
.
 
I
n
 
o
u
r
 
j
u
d
'
l
t
 
t
h
i
s

a
t
t
i
t
u
d
 
s
t
a
n
d
 
t
r
a
i
t
i
o
l
 
r
e
g
u
l
a
i
o
n
 
o
n

i
t
s
 
h
e
a
d
 
I
t
 
i
s
 
a
p
p
a
r
e
n
t
l
y
 
t
h
e
 
C
o
m
p
a
n
y
'
s

v
i
 
t
h
a
t
 
u
t
i
l
i
t
y
 
i
n
v
e
s
t
m
e
n
t
 
i
s
 
s
i
m
p
l
y
 
o
n
e

am
o m

any invest'lt opunities.
W

hile it used to be that for a m
ooly

p
r
r
 
a
 
p
u
b
l
i
c
 
s
e
r
v
c
e
 
o
b
l
i
g
a
t
i
o
n
 
W
I
U

param
on~

 no, in M
r. F

uehr'sIU
S

W
C

's
w
i
t
n
e
s
s
)
 
v
i
e
w
,
 
t
h
e
 
p
r
o
v
i
r
 
i
s
 
f
r
e
e
 
t
o
 
p
l
a
y

on investm
ent option against another, in-

cluding utility investm
ent. T

he C
om

m
is-

s
i
o
n
 
i
s
 
t
h
e
r
e
f
o
r
e
 
p
u
t
 
i
n
 
t
h
e
 
p
o
s
i
t
i
o
n
 
o
f

having to bid literaly, against other no'
u
t
i
l
i
t
y
 
i
n
v
e
s
t
m
e
n
t
 
o
p
t
i
o
s
,
 
r
e
a
l
 
o
r
 
i
r
Y
-

inea, in orr to insre that utility invest-

~.-
~)'-~t1~ i

~l'iIIat.: ~
.1~~\
~)~\-I~.,
~l
't~~. !

jlí L

I. .
. I ~

i I~Ll i'IIi
¡~

1\IÆ
I."~~

k-

U
t
a
h
 
7
7
3

ST
E

W
A

R
T

 
v, U

T
A

H
 P

U
B

LIC
 S

E
R

V
IC

E
 C

O
M

'N
C

ite 
as 8

8
5
 
P
.
2
d
 
7
5
9
 
(
U
i
a
 
1
9
9
4
)

'
I
t
s
 
r
e
q
u
i
r
e
d
 
f
o
r
 
s
e
r
v
e
 
a
d
q
u
a
 
a
r
e
 
u
n
e
g
u
a
t
e
d
 
e
n
t
e
r
p
r
i
e
s
 
o
r
 
t
h
a
t
 
w
o
u
l
d
 
b
e
 
r
e
-

m
a. quied to m

eet rates in other jurdictions
w

here effciency factors and other cost-f-
s
e
r
v
c
e
 
c
o
n
s
i
d
e
r
a
t
i
o
n
s
 
a
r
e
 
d
i
e
r
e
n
t
.

M
r. Fuehr's statem

ent is fuher flaw
ed

by the fact that it assum
es that U

SW
C

 has
v
e
r
y
 
l
i
t
e
d
 
a
c
c
e
s
s
 
t
o
 
f
i
c
i
a
 
r
e
s
o
u
r
c
e
s

a
n
d
 
t
h
e
 
r
e
q
u
i
e
d
 
U
t
a
 
u
t
i
t
y
 
i
n
v
e
s
t
m
e
n
t
s

w
ould displace m

uch m
ore profitable in-

v
e
s
t
m
e
n
t
 
o
p
p
o
r
t
t
i
e
s
 
e
l
s
e
w
h
e
r
e
.
 
T
h
e
r
e

is absolutely no evidence on the record to
show

 that U
SW

C
 cannot go to the fiancial

m
a
r
k
e
t
s
 
a
t
 
a
n
y
 
t
i
e
 
a
n
d
 
o
b
t
a
 
t
h
e
 
c
a
p
i
t
a

i
t
 
d
e
s
i
r
s
 
o
n
 
h
i
g
h
l
y
 
f
a
v
o
r
a
b
l
e
 
t
e
n
n
s
.

I
n
 
a
d
d
i
t
i
o
n
,
 
i
t
 
i
s
 
'
a
n
 
e
s
t
a
b
l
i
h
e
d
 

and w
ell-

k
n
o
w
n
 
f
a
c
t
 

t
h
a
t
 
u
t
i
l
t
y
 
i
n
v
e
s
t
m
e
n
t
s
 
a
r
e
 
r
e
l
-

a
t
i
v
e
l
y
 
s
a
f
e
,
 
l
o
w
'
r
i
k
 
a
n
d
 
d
e
p
e
n
d
a
b
l
e
.

N
onetheless, 

M
r. Fuehr's statem

ent w
ould

requie that w
e assum

e that these other
supposedly m

ore lucrati'veinvestm
ents are

equaly low
-rik, safe and dependable. In

e
s
t
a
b
l
i
h
i
g
 
t
h
e
 
a
l
o
w
e
d
 

r
e
t
u
r
 
o
n
 
i
n
v
e
s
t
-

m
e
n
t
,
 
w
e
 
f
u
y
 
c
o
n
s
i
d
e
r
 
r
i
k
,
 
g
u
d
e
d
 
b
y
 

the
n
e
e
d
 
f
o
r
 
r
i
k
-
r
e
t
u
r
 
p
a
r
t
y
.
 
M
r
.
 
F
u
e
h
r

f
a
i
s
 
t
o
 
n
o
t
e
 
t
h
a
t
 
t
h
e
 
n
o
n
-
u
t
i
t
y
 
i
n
v
e
s
t
-

m
ents the C

om
pany m

ay m
ake w

i offer
h
i
g
h
e
r
 
r
e
t
u
r
n
 
o
n
l
y
 
i
f
 
g
r
e
a
t
e
r
 
r
i
k
 
i
s
 
a
s
-

sum
ed.

N
or does the U

S
W

C
 argum

ent tae into
accO

unt the accelerated deprcitio w
hich

the C
om

pany ha enjoyed on its invest-
'
I
t
s
 
i
n
 
u
t
i
l
i
t
y
 
s
e
r
v
c
e
 
o
v
e
r
 
t
h
e
 
P
l
U
t
 
f
i
v
e

years. T
he accelerad depreciion w

a
intendd to m

a ne utüity invest'lt
r
r
e
 
a
t
t
r
a
i
v
e
 
t
o
 
U
S
W
C
 
b
u
t
 
t
h
e
 
,
i
n
v
e
s
t
-

m
ents haven't been m

a even thoh the
C

om
pany ha- had the benefit of the in-

crelU
ed revenues fr -. the depreciatio

(E
m

phasis added.)
C

learly, the C
om

m
sion's task of protect-

i
n
g
 
t
h
e
 
p
u
b
l
i
c
 
i
n
t
e
r
e
s
t
 

i
s
 
s
i
g
n
c
a
t
l
y
 
m
o
r
e

d
i
c
u
l
t
 
w
h
e
n
 
a
 
u
t
i
t
y
 
i
s
,
 
a
,
 
w
h
o
l
l
y
 
o
w
n
e
d

subsidiar of an unreguated industral giant.
T

hose facts, how
ever, em

phasize the need for
c
l
o
s
e
r
 
s
c
r
u
t
i
n
y
 
o
f
 
t
h
e
 
e
x
n
t
 
t
o
 

w
hich such a

utity com
plies w

ith its legal obligations to
provide appropriate plant, equipm

ent, and
servce at rates no higher than requied by
the cost of operations and the m

arket cost of
c
a
p
i
t
a
.
 
I
t
 
i
s
 
a
 
c
l
e
a
r
 
a
b
u
s
e
 
o
f
 
s
o
u
n
d
 
e
c
o
n
o
m
-

ic priciples, to say nothing of faiess to
ratepayers, to seek to charge the higher
rates that w

ould be necessar for m
ore risky,

In short, the ratepayers in th cae are
correct in asserting that the governg stan-
dard in deterng the rate of retur on
equity is the cost of inducig capital m

arkets
to invest in U

S
W

C
, not the cost of inducing

U
SW

C
 to invest in U

ta. A
ccordigly, w

e
h
o
l
d
 
t
h
a
t
 
t
h
e
 
C
o
m
m
s
i
o
n
'
s
 
o
r
d
e
r
 
f
i
g
 
t
h
e

rate of retur on equity at 12.2%
 is unaw

f,
and w

e rem
and ths case to the C

om
m

sion
t
o
 
e
n
t
e
r
 
a
n
 
o
r
d
e
r
 
f
i
g
 
a
 
l
a
w
f
 
r
a
t
e
 
o
f

r
e
t
i
i
 
c
o
n
s
i
s
t
e
n
t
 
w
i
t
h
 
t
h
i
 
o
p
i
n
o
n
.

T
hat does not, how

ever, conclude thi is'
sue. T

he C
om

m
ision's ow

n adm
isions as to

U
S
W
C
'
s
 
a
c
t
u
a
l
 
r
a
t
e
s
 
o
f
 
r
e
t
u
 
r
a
i
e
 
t
h
e
 
m
o
s
t

s
e
r
i
o
u
s
 
a
n
d
 
f
u
d
a
m
e
n
t
a
l
 
q
u
e
s
t
i
o
n
s
 
c
o
n
c
e
r
n
-

ing the C
om

ision's nonperfonnance of its
lega duties. In its order denyig U

S
W

C
's

m
otion for a stay, the C

om
m

ssion m
ade the

stung adm
sion that U

S
W

C
's rates w

ould
liely produce a rate of retur approxiatig
17%

; not the 12.2%
 fied by the C

om
ision.

T
he C

om
ision stated:

F
u
r
h
e
n
n
o
r
è
,
 
w
e
 

do not believe that the
loss of alegedly m

ore lucrative opportuni-
t
i
è
s
i
s
 
a
 
j
u
s
t
i
f
c
a
t
i
o
n
 
f
o
r
 
a
 
s
t
a
y
 
g
i
v
e
n
 
t
h
e

hitory of U
S

W
C

's overeags in U
ta

over the past five or six years. T
he C

om
-

pan'l 
h
a
 
e
a
r
n
d
 
n
e
r
l
y
 
1
7
%
 
a
n
n
u
a
l
y
 
o
n

its U
tah investm

ents over that per of
tim

e and w
e dobt ver m

'U
h that acua

return in the near future w
ill besinif-

c
a
n
t
l
y
l
o
e
r
.
 
I
t
 
i
s
 
w
O
r
h
 
n
o
t
i
n
g
 
t
h
a
 
i
n

e~
h oj its rate clU

es for som
 years no

the C
om

pany ha prectd a relaively
d
i
s
l
 
r
e
t
u
r
n
 
o
n
 
i
t
s
 
i
n
v
e
s
t
m
e
n
t
 
a
n
d
 
t
h
e

act'ltrrl"'rturn ,ha been w
ell above that

autkO
zed by this C

om
m

ission. T
here-

fore, the lieliood that the C
om

pany w
i

lose substatial revenues by m
akg a rela-

t
i
v
e
l
y
 
m
o
d
e
s
t
 
i
n
v
e
s
t
m
e
n
t
 
i
n
 
U
t
a
 

a
s
 
o
p
-

p
o
s
e
d
 
t
o
 
i
t
s
 
"
p
i
e
.
i
n
-
t
h
e
-
s
k
y
"
 
i
n
v
e
s
t
m
e
n
t
s

elsew
here is m

iaL
.

(E
m

phasis added.)
T

he astonishig and perplexg indication
that the C

om
m

ision exected U
S

W
C

 to ac-
t
u
a
l
y
 
e
a
r
 
n
e
a
r
l
y
 
1
7
%
,
 
a
p
p
r
o
x
i
a
t
e
l
y
 
4
0
%

m
ore than the authoried rate of retur,



7
7
4
 
U
t
a

885 PA
C

IFIC
 R

E
PO

R
T

E
R

, 2d SE
R

IE
S

suggests a serious breakdow
n in the C

om
-

m
ision's reguation of U

SW
C

's rates.
E
q
u
a
l
y
 
t
r
o
u
b
l
i
g
 
i
s
 
U
S
W
C
'
s
 
r
e
c
o
r
d
 
o
f
 
o
v
e
r
"

e
a
r
n
i
g
s
 
t
h
a
t
 
g
o
e
s
 
f
a
r
 
b
a
c
k
 
i
n
 
t
i
e
.
 
T
h
e

l
u
t
o
r
y
 
o
f
 
U
S
W
C
'
s
 
u
n
p
r
e
c
e
d
e
n
t
e
d
 
o
v
e
r
e
a
r
n
-

ings for a. num
ber of years indicates an ex-

t
r
a
o
r
d
i
a
r
 
a
b
d
i
c
a
t
i
o
n
 
b
y
 
t
h
e
 
C
o
m
m
i
s
s
i
o
n
 
o
f

its statutory duties. T
he C

om
m

sion itself
has adm

itted that U
SW

C
 has eared "nearly

1
7
%
 
a
n
n
u
a
l
y
 
o
n
 
i
t
s
 
U
t
a
 
i
n
v
e
s
t
m
e
n
t
s
"
 
o
v
e
r

the past five or six years.12 T
hat is approxi-

m
ately 45%

 m
ore than U

S
W

C
's authoried

r
a
t
e
 
o
f
 
r
e
t
u
r
 
a
n
d
 
a
m
o
u
n
t
s
 
t
o
 
m
a
n
y
 
t
e
n
s
 
o
f

m
ilions of dollars collected from

 ratepayers
in excess of a fai retu. N

otw
thstandig

that lutory, the C
om

m
sion w

as apparently
content to contiue allow

ig exorbitat ear-
i
n
g
s
 
e
v
e
n
 
a
f
r
 
t
h
e
 
O
r
d
e
r
 
i
n
 
t
l
u
 
c
a
s
e
,
 
a
s

indicated by its adm
sion that "w

e (the C
om

-
m
i
s
i
o
n
)
 
d
o
u
b
t
 
v
e
r
y
 
m
u
c
h
 
t
h
a
t
 
a
c
t
u
a
l
 
r
e
t
u
s

in the near futue w
i be signcantly low

er"
than the lutorical actua retur of "nearly
17%

." W
e are at a loss to understand how

the C
om

m
sion could ,have fied a 12.2%

rare of retu and then exect U
SW

C
's acu-

a
l
r
a
t
e
 
o
f
 
r
e
t
u
r
 
t
o
 
a
p
p
r
o
x
i
a
t
e
 
1
7
%
 
"
i
n
 

the
near 

futue."
T
h
e
 
r
e
c
o
r
d
 
i
n
 
t
l
u
 
c
a
e
 
a
n
d
 
t
h
e
 
l
u
t
o
r
y
 
o
f

prior proceedigs give rie to grve concern
about the integrty of the C

ornssion'sregu-

1
2
.
 
F
o
r
 
a
 
n
u
m
b
e
r
 
o
f
 

years, U
S

W
C

 ha been al-
low

ed to earn profits far in excess of its autho-
r
i
z
e
d
 
r
a
t
e
 
o
f
 
r
e
t
u
.
 
S
e
e
 
g
e
n
r
a
l
l
y
 
M
C
I
 
T
e
l
e
c
o
m
s
.

C
orp. v. P

u.blic S
ei. C

om
m

'n, 840 P
.2d 765 (U

ta
1992). O

ne w
itness in this case stated that be-

tw
een 1987 and 1990, U

S
W

C
 exceeded the au-

t
h
o
r
i
e
d
 
r
a
t
e
 
o
f
 
r
e
t
u
r
n
 
b
y
 
s
o
m
e
 
$
9
1
 
m
i
l
l
o
n
.

T
he history of the reguation of U

S
W

C
's eam

-
ings is replete w

ith the C
om

m
ission's constady

ordenng rate reductions that w
ere too sm

all to
rectify U

S
W

C
's persistent oveream

ings. A
s a

result, rates consistendy have produced exorbi-
t
a
t
 
p
r
o
f
i
t
s
.
 
I
n
 
D
e
c
e
m
b
e
r
 
1
9
8
7
,
 
t
h
e
 
C
o
m
m
i
s
s
i
o
n

ordered a prospective reduction in U
S

W
C

's rates
of $9 m

ilion based on U
SW

C
's projection .of the

effect of the T
ax R

eform
 A

ct of 1986. S
ee id. at

768. T
hat projection w

as w
oefully and inexpli-

cably in error, especially in light of the fact that
other utilties did not err in the sam

e m
anner.

P
ursuant to C

om
m

ission directives a few
 m

onths
later, U

S
W

C
 reduced its rates prospectively an-

o
t
h
e
r
 
$
1
6
 
m
i
l
i
o
n
 
e
f
f
e
c
t
i
v
e
 
S
e
p
t
e
m
b
e
r
 
2
2
,
 
1
9
8
8
,

and then by an additional $10 m
ilon effective

J
a
n
u
a
r
y
 
I
,
 
1
9
8
9
.
 
I
d
.
 
a
t
 
7
6
9
.
 
I
n
 
a
n
 
o
r
d
e
r
 
i
s
s
u
e
d

O
ctober 18, 1989, docket N

o. 88-t49-t7. the
C

om
m

ission ordered another prospective reduc-
t
i
o
n
 
o
f
 
U
S
W
C
'
s
 
r
e
v
e
n
u
e
s
 
b
y
 

a
l
o
s
t
 
$
2
2
 
m
i
l
i
o
n
.

Id. .

lation of U
SW

C
's rates and practices and

w
hy the reguatory process has been abused

"for som
e years now

" by a com
pany that has

repeatedly "projected a relatively dim
al re-

tur on its investm
ent," as the C

om
m

sion
itself has acknow

ledged. W
hether U

S
W

C
has, in fact, collected profits since the C

om
-

m
ision entered its R

eport and O
rder in tlu

c
a
s
e
 
t
h
a
t
 
a
p
p
r
o
x
i
a
t
e
 
a
 
1
7
%
 
r
a
t
e
 
o
f
 

retur,
and if so, w

hether the excess eargs should
be credited to the benefit of ratepayers, is
not 

presently. before us but m
ight w

ell be a
m

atter that w
i corne before the C

om
m

sion
on rem

and. S
ee N

ew
 E

ngland T
eL. &

 T
eL.

C
o. v. F

C
C

, 826 F
.2d 1101 (D

.C
.C

ir.1987)
(
h
o
l
d
i
g
 
t
h
a
t
 
w
h
e
r
e
 
u
t
i
t
y
 

earns higher rate
of retur, than rate prescribed by reguatory
com

m
sion, rue agait retroactive rate

m
akg does not bar order requig excess

r
e
v
e
n
u
e
s
 
t
o
 
b
e
 

c
r
e
d
i
t
e
d
 
t
o
 
r
a
t
e
p
a
y
e
r
 

i
n
 
c
e
r
-

t
a
 
c
i
c
u
m
s
t
a
c
e
s
)
,
 
c
e
r
t
 
d
e
i
e
d
,
 
4
9
0
 
U
.
S
.

1039, 109 S
.C

t. 1942, 104 L.E
d.2d 413 (1989);

see alo M
C

l T
elecom

s. C
or. v. Public Servo

C
om

m
'n, 840 P.2d 765,775 (U

ta 1992).

S
T
E
W
A
R
T
 
v
.
 
U
T
A
H
 
P
U
B
L
I
C
 
S
E
R
V
I
C
E
 
C
O
M
'
N
 
U
t
a
 
7
7
5

C
ite as 885 P

.2d 759 (U
ta '1994)

m
ission' 

devised an incentive reguation plan U
S

W
C

's arguent is based m
ore on the

o
f
 
i
t
s
 
o
w
n
.
 
S
e
e
 
U
t
a
 
C
o
d
e
 
A
n
.
 
§
 
5
4
 
g
r
o
u
n
d
 
t
h
a
t
 
n
o
 
p
a
r
y
 
b
e
f
o
r
e
 
t
h
e
 
C
o
u
r
 
n
o
w

4.1(1). U
SW

C
 vetoed the C

om
m

sion's plan argues that the plan the C
om

m
ision prom

ul-
p
u
r
s
u
a
n
t
 
t
o
 
U
t
a
h
 
C
o
d
e
 
A
n
.
 
§
 
5
4
.
1
(
2
)
.
 
g
a
t
e
d
 
i
s
 
l
a
w
f
 
a
n
d
 
b
i
n
d
i
g
,
 
a
l
t
h
o
u
g
h
 
t
h
e

T
he ratepayers assert that § 54.1(2) is ratepayers afatively assert that the plan

unconstitutional because it ilegaly delegate is uiaw
f and w

ould be unconstitutional, if
l
e
g
i
l
a
t
i
v
e
 
a
n
d
 
j
u
d
i
c
i
l
 
p
o
w
e
r
 
t
o
 
a
 
p
r
i
v
a
t
e
 
o
t
h
e
r
w
e
 
l
a
w
f
.
 
U
S
W
C
 
d
o
e
s
 
n
o
t
 
s
u
p
p
o
r
t

pary. Section 54.1(2) provides: the law
ñess of the plan as such, but con-

N
o
t
 
l
a
t
e
r
 
t
h
a
n
 
6
0
 
d
a
y
s
 
f
r
o
m
 
t
h
e
 
e
n
t
r
 
o
f
 
t
e
n
d
s
 
t
h
a
t
 
i
n
c
e
n
t
i
v
e
 

plans are constitutional

a
n
 
o
r
d
e
r
 
o
r
 
a
d
o
p
t
i
o
n
 
o
f
 
a
 
r
u
e
 
a
d
o
p
t
i
n
g
 
a
 
e
v
e
n
 
i
f
 
w
h
o
l
l
y
 
d
e
t
a
c
h
e
d
 
f
r
o
m
 
c
o
s
t
-
o
f
-
s
e
r
v
c
e

m
ethod of rate reguation w

hereby reve- factors, as long as the utity can veto such a
nues or eargs of a public utity above a plan. Justice H

ow
e's disentig opiion

specied level are equitably shared be- agrees w
ith U

S
W

C
's position that the issue

t
w
e
e
n
 
t
h
e
 
p
u
b
l
i
c
 
u
t
i
t
y
 
a
n
d
 
i
t
s
 
c
u
t
o
m
e
r
s
,
 
i
s
 
m
o
o
t
 
b
e
c
a
u
s
e
 
n
o
 
o
n
e
 
a
r
g
u
e
s
 
t
h
a
t
 
t
h
e
 
C
o
m
-

t
h
e
 
p
u
b
l
i
c
,
 
u
t
i
t
y
 
m
a
y
 
e
l
e
c
t
 

not to proceed m
ision's plan should be in efect.

w
i
t
h
 
a
 
m
e
t
h
o
d
 
o
f
 
r
a
t
e
 
r
e
g
u
a
t
i
o
n
 
b
y
 
f
i
g
 
H
o
w
e
v
e
r
,
 
t
h
e
 
f
a
c
t
 
t
h
a
t
 
n
o
 
p
a
r
y
 
o
n
 
t
l
u

w
ith the com

m
ision a notice that it does appea argues that the plan should be in

not intend to proceed w
ith the m

ethod of effect is not dipositive. T
he C

om
m

sion
r
a
t
e
 
r
e
g
u
a
t
i
o
n
.
 
h
a
s
 
n
o
t
 

c
o
n
f
e
s
s
e
d
 
e
r
r
o
r
 

as to the law
ñess

(9) U
SW

C
 argues that the constitutional- of its plan. U

SW
C

's veto is the only reason
ity of the veto under § 54.1(2) is a m

oot the C
om

m
sion's pla is not now

 in effect.
i
s
s
u
e
 
b
e
c
a
u
s
e
 
"
n
o
 
p
l
a
n
 
o
f
 

any 
kid is now

 in T
he C

om
m

sion's incentive plan is,presum
p-

e
f
f
e
c
t
 
u
n
d
e
r
 
t
h
e
 
p
o
w
e
r
s
 
g
r
t
e
 
t
o
 
t
h
e
 

C
om

- tively vald and in effectifits veto by U
S

W
C

m
ision 

by Section 54.1" and an opiion is unw
f and it m

eets other legal requi-
as to the constitutionalty of that subsection m

ents; C
learly, the isue O

f the constitution-
w
o
u
l
d
 
c
o
n
s
t
i
t
u
t
e
 
a
n
 
a
d
v
i
o
r
y
 
o
p
i
i
o
n
 
w
h
i
c
h
 
a
l
t
y
 
o
f
 
§
 
5
4
.
1
(
2
)
'
s
 
g
r
t
i
g
 
a
 
v
e
t
o
 
p
o
w
e
r

th C
our m

ay not give. See B
lak V

. A
lpha to a private par has been joined and ar-

F
in. C

or., 656 P
.2d 409, 410-11 (U

ta 1982); gued by both the ratepayers and U
S

W
C

.
M

erhish v. H
.A

 F
olsom

 &
 A

ssoes., 646 P
.2d T

he issue is not m
oot.13

731, 732 (U
ta 1982); S

ta v. K
al 97 (IO

) In prom
ulgatig its incentive regua-

U
ta 492, 504, 94 P

.2d 414, 42 (1939), tion pla, the C
om

m
sion exercised a legila-

E
v
e
n
 
i
f
 
U
S
W
C
'
s
 
p
o
s
i
t
i
o
n
 
w
e
r
e
 

factualy tive'pow
er delegiited to it by the Legilatue,

c
o
r
r
e
c
t
,
a
n
d
 
i
t
 
i
s
 
n
o
t
,
 
t
h
e
 
a
r
g
u
e
n
t
 
i
s
 
n
o
t
 
a
n
d
 
i
n
 
n
u
l
g
 
t
h
a
t
 
o
r
d
e
r
,
 
U
S
W
C
,
 
a
 
p
r
i
v
a
t
e

vald. M
ootness is not a doctre, that forev- pary, exercied a legilative pow

er. T
he

e
r
 
i
n
s
u
l
a
t
e
s
 
a
 
l
e
g
a
l
 

issue from
 adjudication. C

onstitution confers only one kid of veto
U
n
d
e
r
 
U
S
W
C
'
s
 
a
r
g
u
e
n
t
,
 
t
h
e
 

c
o
n
s
t
i
t
u
t
i
o
n
a
l
-
 
p
o
w
e
r
 
o
v
e
r
 
l
e
g
i
l
a
t
i
v
e
 
a
c
t
s
,
 
a
n
d
 

t
h
a
t
 
i
s
 
t
h
e

ity of the veto proviion could never be 00- pow
er conferred by the C

onstitution on the
d
r
e
s
s
e
d
.
'
 
I
f
 
a
n
 
i
n
c
e
n
t
i
v
e
 
r
e
g
u
a
t
i
o
n
 
p
l
a
n
 
e
x
e
c
u
t
i
v
e
 
b
r
a
c
h
 
a
s
 
a
 
c
h
e
c
k
 
a
n
d
 
b
a
l
a
n
c
e
 
o
n

w
e
r
e
 
a
d
o
p
t
e
d
 
b
y
 
t
h
e
 
C
o
m
m
s
i
o
n
 
a
n
d
 
a
 
u
t
i
-
 
l
e
g
i
l
a
t
i
v
e
 

pow
er. T

he C
onstitution does not

ty did not veto it, the valdity of the veto confer'a".pow
er on private pares to veto

p
r
o
v
i
i
o
n
 
c
l
e
a
r
l
y
 
c
o
u
l
d
 
n
o
t
 
b
e
 

r
a
i
e
d
.
 
O
n
 
t
h
e
 
l
e
g
i
l
~
t
i
v
e
 
a
c
t
s
.
 

N
evertheless, § 54-.1(2)

other hand, w
hen an incentive reguation purort not only to confer a veto pow

er on a
p
l
a
n
 
i
s
 
a
d
o
p
t
e
d
 
a
r
i
d
 
a
 
u
t
i
t
y
 
v
e
t
o
e
s
 
i
t
,
 
a
s
 
u
t
i
t
y
 
o
v
e
r
 
'
a
 
q
u
a
s
i
-
l
e
g
i
s
l
a
t
i
v
e
 
a
c
t
 
o
f
 
t
h
e
 
C
o
m
-

here, the constitutionality of the statute au- m
ision, but it does so w

ithout establishing
thoring the veto is' clearly not a m

oot issue. any stadards governg its exercie. T
hus,

II. 
T
H
E
 
C
O
N
S
T
I
T
U
T
I
O
N
A
L
I
T
Y
 
O
F

U
T
A
H
 
C
O
D
E
 
A
N
N
.
 
§
 
5
4
.
1

M
t
r
 
t
h
e
 
C
o
m
m
s
i
o
n
 
r
e
j
e
c
t
e
d
 
U
S
W
C
'
s

proposed incentive reguation plan, the C
om

-

T
he C

om
m

ssion found that in 1988, U
.S.

W
est, Inc., had eam

ed a retu on equity of
14.9%

, the highest in the com
pany's history. In

re M
ountain States T

el. &
 T

el., docket N
o. 88-

0
4
9
-
t
7
,
 
R
e
p
o
r
t
 
a
n
d
 
O
r
d
e
r
 
i
s
s
u
e
d
 
O
c
t
o
b
e
r
 
1
8
,

1
9
8
9
,
 
a
t
 
6
9
.
 
I
t
s
 
U
t
a
 
o
p
e
r
a
t
i
o
n
s
 
e
a
r
n
e
d
 
1
6
.
2
%

i
n
 
1
9
8
8
.
 
I
d
.
 
T
h
e
 
C
o
m
m
i
s
s
i
o
n
 
o
r
d
e
r
e
d
 
a
 
f
u
r
t
h
e
r

prospective reduction of $ 10,711,000 on June 22,
1
9
9
0
,
 
a
n
d
 
a
n
o
t
h
e
r
 
s
u
c
h
'
 
r
e
d
u
c
t
i
o
n
 
o
f
 
$
8
,
2
3
8
,
0
0
0

on Januar I, 1991. siX
 m

onth later, the C
om

-
m
i
s
i
o
n
 
e
n
t
e
r
e
d
'
 
i
t
s
 
-
o
r
d
e
r
 
i
n
 
t
h
e
 
.
i
n
t
a
t
 
c
a
s
e

requirig U
SW

C
 to reduce its future revenues by

still another $19,799,000, even though the C
om

-
m
i
s
s
i
o
n
 
h
a
d
 
i
n
c
r
e
a
s
e
d
 
t
h
e
 
r
a
t
e
 
o
f
 
r
e
t
u
r
n
 
f
r
o
m

1
1
.
8
%
 
t
o
 
1
2
.
2
%
.

Since 1988, the C
om

m
ission has entered a

total of seven rate reductions, only tw
o of w

hich
w

ere based on findings of fact. A
ll the rest w

ere
done by stipulation. In no case has the C

om
m

is-
sion explained the cause of tl¡e persistent over-
e
a
r
i
n
g
s
.
 
B
e
c
a
u
s
e
 
r
a
t
e
s
 
h
a
v
e
 
b
e
e
n
 
r
e
d
u
c
e
d
 
p
r
O
-

spectively on a step-by-step basis, the C
om

m
is-

sion has m
ade it possible for U

S
W

C
 to capture

a
n
d
 
r
e
t
a
i
n
 
e
x
c
e
s
s
i
v
e
 
p
r
o
f
i
t
s
 
f
a
r
 
b
e
y
o
n
d
 
t
h
o
s
e

authoried by law
.

13. W
hether the C

om
m

ission's plan is supported
by a part on this appeal is irelevant to the issue
of w

hether the constitutionality of the veto provi-
s
i
o
n
 
i
s
 
m
o
o
t
.
 
T
h
e
 
C
o
m
m
s
s
i
o
n
'
s
 
p
l
a
n
 
i
s
 

at least
presum

ptively law
ful and binding if the pow

er to
veto is unconstitutional and if the order m

eets
other legal requirem

ents. Indeed, U
S

W
C

 vigor,
o
u
s
l
y
 
a
r
g
u
e
s
 
t
h
a
t
 
U
t
a
h
 
C
o
d
e
 
A
n
.
 
§
 
5
4
-
.
1
(
1
)
,

the provision authorizing incentiye rate regua-
tion, is constitutional, and at least to that extent,
U

SW
C

 support the C
om

m
ission's plan as a m

at-
t
e
r
 
o
f
 
g
e
n
e
r
a
l
 
p
r
i
n
c
i
p
l
e
.
 
T
h
e
 
r
a
t
e
p
a
y
e
r
s
 
a
r
g
u
e

just as vigorously that § 54-.1(1) is unconsti.
t
u
t
i
o
n
a
l
.
 
T
h
e
 
v
e
t
o
 
i
s
s
u
e
,
 
t
h
e
r
e
f
o
r
e
,
 
i
s
 
p
r
e
s
e
n
t
e
d

i
n
 
t
h
e
 
r
e
q
u
i
s
i
t
e
 
a
d
v
e
r
s
a
r
i
a
l
 
c
o
n
t
e
x
t
.



7
7
6
 
U
t
a
 
8
8
5
 
P
A
C
I
F
I
C
 
R
E
P
O
R
T
E
R
,
 
2
d
 
S
E
R
I
E
S

U
S

W
C

 could, and apparently did, veto the
C

om
m

sion's incentive plan for the sole pur-
pose of advancig its ow

n interest, not the
public interest.

In several cases, thi C
our has held that

t
h
e
 
L
e
g
i
l
a
t
u
e
 
c
a
n
n
o
t
 
c
o
n
s
t
i
t
u
t
i
o
n
a
l
y
 
d
e
l
e
-

gate to private pares governenta pow
er

that can be used to fuher private interests
contrar to the public interest. In R

evn v.
T

rad C
om

m
ission 113 U

tah 155, 192 P 2d
5
6
3
 
(
1
9
4
8
)
,
 
t
h
i
 
C
o
u
r
 
h
e
l
d
 
u
n
c
o
n
s
t
i
t
u
t
i
o
n
a
l
 
a

s
t
a
t
u
t
e
 
a
u
t
h
o
r
i
g
 
7
0
%
 
o
f
 
t
h
e
 
b
a
r
b
e
r
s
 
i
n
 
a

geograpluc area to adopt prices and hours of
operation for subm

ision to a state board of
barbers appointed by the governor. T

he
b
o
a
r
d
 
d
e
l
e
g
a
t
e
d
 
t
h
e
 
p
o
w
e
r
 
t
o
 
a
p
p
r
o
v
e
 
t
h
e

prices and w
orkig' hours proposed by t4e

barbers, but the board did not have the
p
o
w
e
r
 
t
o
 
i
n
t
i
a
t
e
 
a
 
p
r
o
c
e
e
d
i
g
 
t
o
 
s
e
t
 

prices
and hour. In holdig the legilative delega-
t
i
o
n
 
o
f
 
t
h
e
 
p
o
w
e
r
 
t
o
 
i
n
t
i
a
t
e
 
s
u
c
h
 
p
r
o
p
o
s
a
l
s

unconstitutional, the C
our stated that thè

p
u
b
l
i
c
 
i
n
t
e
e
s
t
 
w
a
s
 
g
i
v
e
n
 
"
s
e
c
o
n
d
 
p
l
a
c
e
 
t
o
 
t
h
e

i
n
t
e
r
e
s
t
 
o
f
 
a
 

70%
 

m
a
j
o
r
i
t
y
 
o
f
 
t
h
e
 
p
r
o
f
e
s
s
i
o
n

d
i
e
c
t
l
y
 
a
f
e
c
t
e
d
 

by the law
." Id. at 163,

192 P.2d ,at lj67. T
he C

our explaied:
If, then, the question as to w

hether or not
a given locality shal have such law

 prom
ulc

gated or, m
odied, or rescinded if aleady

in exitence, is left to the w
lu of th

g
r
o
u
p
,
 
i
t
 
i
s
 
h
a
r
d
 

t
o
 
e
s
c
a
p
e
 
t
h
e
 
c
o
n
c
l
u
s
i
o
n

that legilative authority has been im
prop-

erly delegated or surendered to' that
class. .

Id. at 164, 192 P.2d at 568. In a concurg
o
p
i
n
o
n
,
 
.
J
u
s
t
i
c
e
 
L
a
t
i
e
r
 
s
t
a
t
e
d
 
t
h
a
t
 
t
h
e
 
s
t
a
t
-

ute "vests the operation and control of the
law

 in il group of individuals w
ho are diectly

i
n
t
e
r
e
s
t
e
d
 
i
n
 
t
h
e
 
e
c
o
n
o
m
i
c
a
l
 
f
e
a
t
u
e
s
,
 
o
f
 
t
h
e

a
c
t
.
"
 
I
d
.
 
a
t
 
1
6
9
,
 
1
9
2
 
P
,
2
d
 
a
t
 
5
7
0
 
(
L
a
t
i
m
e
r
,
 
J
.
,

concurg).
U

nion T
rut C

o. v. S
im

m
o, 116 U

ta
422, 211 P.2d 190 (1949), is to the ,sam

e
effect. In U

nion T
rut" a statute reguatig

the èstablihm
ent of branch bank'prolubited

the bank com
m

ssioner from
 approvig the

e
s
t
a
b
l
i
h
m
e
n
t
 
o
f
 
s
u
c
h
 
a
 
b
a
n
k
 
u
n
l
e
s
s
 
c
o
m
p
e
t
-

i
n
g
 
b
a
n
 
i
n
 
t
h
e
 
c
o
m
m
u
n
i
t
y
 
g
a
v
e
 
t
h
e
 
c
o
m
-

m
i
s
s
i
o
n
e
r
 
w
r
t
t
e
n
 
c
o
n
s
e
n
t
 
t
o
 
c
o
n
s
i
d
è
r
 
t
h
e

a
p
p
l
i
c
a
t
i
o
n
.
 
I
n
 
e
s
s
e
n
c
e
,
 
c
o
m
p
e
t
i
n
g
 

banks
held a veto pow

er overthe bank com
m

ision-
e
r
'
s
 
a
c
t
s
.
 
T
h
e
 
C
o
u
r
 
h
e
l
d
 
t
h
e
 
l
a
w
 
u
n
c
o
n
s
t
i
t
u
-

tional because it delegated legilative pow
er

t
o
 
a
 
p
r
i
v
a
t
e
 
p
a
r
t
y
:

(T
)he operation of the law

 is not contingent
p
r
i
a
r
y
 
U
p
(
)
D
 
t
h
e
 
d
e
t
e
r
m
i
a
t
i
o
n
 
o
f
 
p
u
b
l
i
c

convenience ànd advantage by proper, ad-
m

itrative authority, but is priary
contigent' upon the w

lu and caprice of
com

petitors w
hose interests, obviously are

opposed to additional com
petition.

116 U
ta at 427, 211 P.2d at 192; see also

S
a
l
t
 
L
o
J
 
C
i
t
y
 
v
.
I
n
t
e
r
n
t
i
o
n
 
A
s
s
'
n
 
o
f

F
i
r
e
f
i
g
h
t
e
s
,
 
5
6
3
 
P
.
2
d
 
7
8
6
,
 
7
8
9
 
(
U
t
a
h
 
1
9
7
7
)

O
egilatue m

ay not delegate legilative au-
t
h
o
r
i
t
y
 
t
o
 
p
r
i
v
a
t
e
 

group w
hose interèsts m

ay
beantagotitic to public interest); S

outhern
P

aC
 T

rans. C
o. v. P

ublic U
tiL C

om
m

'n, 18
C
a
l
.
3
d
 
3
0
8
,
 
1
3
4
 
C
a
l
.
R
p
t
r
.
 
1
8
9
,
 
1
9
2
,
 
5
5
6
 
P
.
2
d

289, 292 (1976) ("T
he L

egislature m
ay not

confer,upon privatepèrsons unestrcted .au-
thority to m

ake àdm
trative determ

a-
tions.").." S

ee geneiiy I.N
.S

. v. C
haha 462

U
.
S
.
 
9
1
9
,
 
1
0
3
 
S
.
C
t
.
2
7
6
4
,
 
7
7
 
L
.
E
d
.
2
d
 
3
1
7

(1983) 
(one house of C

ongress could not exer-
cise a veto pow

er over, an order of an adm
-

istrative agency); C
onsum

ers U
nion of U

.S.,
I
n
c
.
v
.
 
F
.
T
.
C
.
,
 
6
9
1
 
F
.
2
d
 
5
7
5
 
(
D
.
C
.
C
i
r
.
1
9
8
2
)

(congressional veto pow
er over FT

C
 rue

m
akng violated separation of pow

ers and
A

rcle I procedure for exercise of legislative
pow

ers), affd sub. nom
.'. Process G

as C
on-

s
u
m
e
r
'
s
 
G
r
p
 
v
.
 
C
o
n
m
e
r
 
E
n
e
r
g
y
 
C
o
u
n
s
e
l

of A
m

., 463 U
.S. 1216, 103 S.C

t. 3556, 77
L,E

d.2d 1402, 1403(1983). F
or the forego-

i
n
g
 
r
e
a
s
o
n
s
,
 
w
e
 
h
o
l
d
 
t
h
a
t
 
§
 
5
4
.
1
(
2
)
 
i
s

unconstitutional.

(U
) I~

 the ktatcasè,the role of the
C
o
m
m
i
s
s
i
o
n
 
i
s
 

to 
protect the, interests of

b
o
t
h
 
t
h
e
 
r
a
t
e
p
a
y
e
r
s
 
a
n
d
 
t
h
e
 
s
h
a
r
e
h
o
l
d
e
r
s

and 
to accom

lodate both those interests to
the overali public interest. T

he ;eto pow
er

granted by the statute to a utity is a pow
er

t
h
a
t
 
c
a
n
 
b
e
 
u
s
e
d
 
t
o
 
a
d
v
a
n
c
e
'
 
o
n
l
y
 
t
h
e
 
s
h
a
r
e
-

holders' interests, w
ithout regard to either

the ratepayers' interests or the overall public
i
n
t
e
r
e
s
t
.
 
I
n
 
a
d
c
i
i
t
i
o
n
,
 
t
h
e
 
s
t
a
t
u
t
e
 
s
e
t
s
 
o
u
t
 
n
o

g
u
d
e
l
i
e
s
 
t
h
a
t
 
e
v
e
n
 

p
u
r
o
r
t
 
t
o
 
l
i
t
 
t
h
e
 
u
t
i
l
-

t
y
'
s
 
e
x
e
r
c
i
s
e
 
o
f
 
t
h
e
 

v
e
t
o
 
p
o
w
e
r
;
 
t
h
e
 
d
e
l
e
g
a
-

tion of legilative pow
er is not only to a

p
r
i
v
a
t
e
 
p
a
r
y
,
 
b
u
t
 
i
t
 
i
s
 
a
l
s
o
 
w
h
o
l
l
y
 
w
i
t
h
o
u
t

s
t
a
d
a
r
d
s
.
 
U
n
d
e
r
 
R
e
v
n
e
,
 
U
n
i
o
n
 
T
r
u
t
,
 
a
n
d

.1j~~ij\~q,1ilij.1¡~~,,i~.1

:1'i~j";!II

S
T

E
W

A
R

T
 v. U

T
A

H
 P

U
B

LIC
 S

E
R

V
IC

E
 C

O
M

'N
C

ite as 885 P.2d 759 (U
ta 1994)

U
t
a
 
7
7
7

Salt L
oJ C

ity, w
e hold § 54.1(2) uncon-

stitutional.

U
S

W
C

 contends, how
ever, that even apar

from
 the statute it has a contitutional right

to veto a revenue sharg plan. U
S

W
C

 ar-
gues that § 54.1(2) in effect codies the
rue agast retroactive rate-m

akg and that
the rue is constitutionaly based. A

ccordig
to U

S
W

C
, a revenue sharg plan can be

valid only. if a utity voluntay w
aives its

c
o
n
s
t
i
t
u
t
i
o
n
a
l
 
r
i
g
h
t
 
t
o
 
p
r
o
l
u
b
i
t
 
r
e
t
r
o
a
c
t
i
v
e

rate.m
akig and retroactive ratem

akg oc-
curs under the C

om
m

sion's plan because it
d
o
e
s
 
n
o
t
 
a
l
o
w
 
U
S
W
C
 
t
o
 
r
e
t
a
 
a
l
p
r
o
f
i
t
s
 
i
n

e
x
c
e
s
s
 
o
f
 
U
S
W
C
'
s
 
a
u
t
h
o
r
i
d
 
r
a
t
e
 
o
f
 
r
e
t
u
.

I
n
 
e
s
s
e
n
c
e
,
 
U
S
W
C
'
s
,
 
a
r
g
u
e
n
t
 

is that it
h
a
s
 
a
 
c
o
n
s
t
i
t
u
t
i
o
n
a
l
 
r
i
g
h
t
 
t
o
 
a
l
 
r
e
v
e
n
u
e
s
 
i
t

collects, even if theý exceed the authoried
rate .of retur, how

ever large the excess, and
even if the. C

om
m

sion's order or a statute
w

ere to prolubit that result in w
hole or in

par.U
S
W
C
 
c
i
t
e
s
 
n
o
 
c
a
s
e
,
 

and w
e are aw

are of

none, that holds or even suggests that a
u
t
i
t
y
 
h
a
s
 
a
 
c
o
n
s
t
i
t
u
t
i
o
n
a
 
r
i
g
h
t
 
t
o
 
r
e
t
a
 
a
l

e
a
r
g
s
 
i
n
 
e
x
c
e
s
s
 
o
f
 
a
 
r
e
a
s
o
n
a
b
l
e
 
r
a
t
e
 
o
f

retu or that alow
s a utity to nul a

revenue sharg plan that prospectively al-
low

s ratepayers to share in excess eargs.
U

SW
C

's arguent is based solely on general
l
a
n
g
u
a
g
e
,
 
u
s
u
a
l
y
 
d
i
c
t
a
,
 
f
o
u
n
d
 
i
n
 
s
o
m
e
 
o
p
i
n
-

ions from
 other cour to the effect that the

general rue agait retroactive ratem
akg

i
s
 
c
o
n
s
t
i
t
u
t
i
o
n
a
l
y
 
b
a
s
e
d
.
 
S
e
e
,
 
e
.
g
.
,
 
S
o
u
t
h

C
e
n
t
.
 
B
e
l
l
 
T
e
L
C
o
.
 
v
.
 
L
o
u
i
s
i
a
n
a
 
P
u
b
.
 
S
e
r
v
o

C
om

m
'n. 594 So.2d 357, 359 (L

a.l992); G
en-

e
r
a
l
 
T
e
L
 
C
o
.
 
v
.
 
M
i
c
h
i
g
a
n
 
P
u
b
.
 
S
e
r
v
o

C
om

m
'n, 78 M

ich.A
pp. 528, 260 N

.W
.2d 874,

876. (1977); Straube v. B
ow

ling G
reen G

as
C

o., 360 M
o. 132, 227 S

.W
.2d 666, 671 (1950);

i~

14. T
he proposition that the rule against retroac-

tive rate-m
akng is constitutionally based is also

inconsistent w
ith a num

ber of cases holding that
utilities can recover extraordinary costs -arising
from

 unusually severe stonns. E
.g., N

arragansett
E

lec. C
O

. V
. B

urke, 415 A
,2d 177 (R

.I.980); W
is-

c
o
n
s
i
n
'
s
 
E
n
v
t
l
,
 
D
e
c
a
d
e
,
 
I
n
c
.
 
V
.
 
P
u
b
l
i
c
 
S
e
r
v
,

C
om

m
'n, 98 W

is.2d 682, 298 N
.W

.2d 205, 212
(C

t.A
pp.1980); R

e K
ansas C

ity Pow
er &

 L
igh'

C
o
.
,
 
5
5
P
u
b
.
U
t
i
I
.
R
e
p
.
 
4
t
h
 
(
P
U
R
)
 
1
,
 
3
8
-
4
1
 
(
M
o
.

Pub.Serv.C
om

m
'n 1986); see R

e U
nited Ilum

i-
nating C

o., 7 P
ub.U

til.R
epA

th (P
U

R
) 417, 435

(C
onn.P

ub.U
tiI.C

om
m

'n 1974); R
e D

iam
ond

S
t
a
t
e
 
T
e
l
.
 
C
o
.
,
 
2
8
 
P
u
b
.
U
t
i
l
.
R
e
p
.
3
d
 
(
P
U
R
)
 
1
2
1
,

T
e
x
a
s
 
A
s
s
'
n
 
o
f
 
L
o
n
 
D
i
s
t
a
n
c
e
 
T
e
L
 
C
o
s
.
 
V
.

Public U
til. C

om
m

'n, 798 S.W
.2d 875, 881-82

(T
ex.C

t.A
pp.l99); In re C

entra V
ert

P
ub. S

ervo C
or., 144 V

t. .46, 473 A
.2d 1155,

1158 (1984).

O
n
 
t
h
e
 
o
t
h
e
r
 
h
a
n
d
,
 
t
h
e
r
e
 
a
r
e
 
c
a
s
e
s
 
s
u
g
-

gestig that the rue is not constitutionally
b
a
s
e
d
.
 
S
e
e
 
E
l
i
z
a
b
e
t
h
t
o
 
W
a
t
e
r
 
C
O
.
 
V
.
 
N
e
w

J
e
r
s
e
y
 
B
d
.
 
o
f
 
P
u
b
.
 
U
t
i
L
,
 
1
0
7
 
N
.
J
.
 
4
4
0
,
 
5
2
7

A
.2d 354, 364 (1987) (it is w

ithi purew
 of

legilature to grant board of public utities
g
e
n
e
r
a
l
 
r
e
t
r
o
a
c
t
i
v
e
 
r
a
t
e
-
m
a
k
i
g
 
p
o
w
e
r
)
;

N
a
r
r
a
n
s
e
t
t
 
E
l
e
c
.
 
C
o
.
 
v
.
 
B
u
r
k
e
 
5
0
5
 
A
.
2
d

1147, 11489 (R
.I.1986) (public utities com

-
m

ision had statutory authority to order re-
fud of rates eared in excess of authorid
r
a
t
e
 
o
f
 
r
e
t
u
r
;
 
u
t
i
l
t
y
 
d
i
d
 
n
o
t
 

have vested
right 

t
o
 
e
a
r
g
s
 
a
b
o
v
e
 
a
u
t
h
o
r
i
d
 
r
a
t
e
 
o
f

r
e
t
u
)
;
 
I
n
 
r
e
 
C
e
n
t
r
a
 
V
e
r
m
t
 
P
u
b
.
 
S
e
r
v
o

C
o
r
.
,
 
1
4
4
 
V
t
.
 
4
6
,
 
4
7
3
 
A
.
2
d
 
1
1
5
5
,
 
1
1
6
0
 
(
1
9
8
4
)

(requig consum
ers to pay past deficits of

utilty or utity to refud previously eared
e
x
c
e
s
s
 
p
r
o
f
i
t
s
 
t
o
 
c
o
n
s
u
m
e
r
s
 
i
s
 

i
l
e
g
a
l
 
u
n
l
e
s
s

authozed by statute).14

(l2) W
e hold that the rule agait retro-

a
c
t
i
v
e
 
r
a
t
e
-
m
a
k
g
 
i
s
 

n
o
t
 
c
o
n
s
t
i
t
u
t
i
o
n
a
l
y

m
andated. R

ather, that rue is based on
s
o
u
n
d
 
r
a
t
e
-
m
a
k
g
 

policies, not constitutional
in nature, and is subject to a num

ber of
l
i
t
a
t
i
o
n
s
 
a
n
d
 
e
x
c
e
p
t
i
o
n
s
.
 
I
n
d
e
e
d
,
 
i
f
 
t
h
e

r
u
e
 
a
g
a
i
s
t
 
r
e
t
r
o
a
c
t
i
v
e
 
r
a
t
e
-
m
a
k
g
 
w
e
r
e

constitutional in natue, as U
SW

C
 argues, its

a
p
p
l
i
c
a
t
i
o
n
 
c
o
u
l
d
 
h
a
v
e
 
d
e
v
a
s
t
a
t
i
g
 
f
i
a
n
c
i
a
l

c
o
n
s
e
q
u
e
n
c
e
s
 
f
o
r
 
u
t
i
t
i
e
s
.
 
b
e
c
a
u
s
e
,
 
a
s
 
s
e
e
n

below
, it w

ould bar utilties from
 ever charg-

ing ratepayers for any par of overw
helm

g
expenses occasioned by unoreseeable and
e
x
t
r
a
o
r
d
i
a
r
 
c
i
r
c
u
m
s
t
a
n
c
e
s
.
 
S
e
e
 
M
C
I
 
T
e
l
e
-

c
o
m
.
 
ç
o
r
p
.
 
v
.
 
P
u
b
l
i
c
 
S
e
r
v
o
 
C
o
m
m
'
n
,
 
8
4
0

P
2d .7(i,5,771-74.,(U

tah 1992).

137~.f¡l'D
eI.Pub.Serv,C

om
m

'n 1959); R
e K

ansas
P
o
w
e
r
 
&
 
L
i
g
h
t
 
C
o
.
,
 8 Pub,U

til.R
epA

th(PU
R

) 337,
352-53 (K

an. S
tate C

,C
. 1975); R

e D
etroit E

dison
C

o., 20 P
ub.U

til.R
epA

th (P
U

R
) 1, 34 (M

ich.P
ub.

S
erv.C

om
m

'n 1977): R
e C

hrip's T
el. C

o., 65
P

ub.U
tiI.R

ep.3d (P
U

R
) 317, 319-20 (N

eb, S
tate

R
,R

. C
om

m
'n 1966); R

e L
ong B

each W
ater C

o.,
53 Pub.U

tiI.R
ep.3d (PU

R
) 495, 498-99 (N

.J.Pub.
U

til.C
om

m
'n 1964); R

e Long Island Lighting C
o"

9 Pub.U
til.R

epA
th (PU

R
) 21, .35 (N

.Y
.Pub.Serv.

C
om

m
'n 1975); P

ennsylvania P
ub. U

til. C
om

m
'n

V
.
 
P
e
n
n
s
y
l
v
a
n
i
a
 
E
l
e
c
.
 
C
o
.
,
 
2
5
 
P
u
b
.
U
t
i
l
.
R
e
p
A
t
h

(
P
U
R
)
 
3
4
2
,
 
3
5
7
-
5
8
 
(
P
e
n
n
,
P
u
b
,
U
t
i
I
.
C
o
m
m
'
n

1978).



7
7
8
 
U
t
a

885 PA
C

IFIC
 R

E
PO

R
T

E
R

, 2d SE
R

IE
S

(13) T
he leadig case in thi state on the

rue agast retroactive rate-m
akg is U

ta
D
e
p
a
r
t
m
e
n
t
 
o
f
 
B
u
s
i
n
e
s
s
 
R
e
g
u
l
a
i
o
 
v
.
 
P
u
b
-

l
i
c
 
S
e
r
v
e
 
C
o
m
m
i
s
s
i
o
 
7
2
0
 
P
.
2
d
 
4
2
0
 
(
U
t
a
h

1986) (the E
B

A
 case), w

hich held that the
r
u
e
 
a
g
a
i
t
 
r
e
t
r
o
a
c
t
i
v
e
 
r
a
t
e
-
m
a
k
g
 
b
a
r
e
d

adjustm
ents to increase rates charged rate-

p
a
y
e
r
s
 
b
y
 
m
e
a
n
s
 
o
f
 
a
n
 
"
e
n
e
r
g
y
 
b
a
l
a
n
c
i
n
g

account." T
he C

our stated that the policy
underlyig the rue is "to provide utities
w

ith som
e incentive to operate effciently."

l
d
.
a
t
 
4
2
0
.
 
T
h
e
 
e
s
s
e
n
c
e
 
o
f
 
t
h
e
 
r
u
e
 
w
a
s

stated 
to be that utities

are generaly not perntted to adjust their
rates retroactively to com

pensate for unan-
t
i
c
i
p
a
t
e
d
 
c
o
s
t
s
 
o
r
 
u
n
e
a
l
i
e
d
 
r
e
v
e
n
u
e
s
.

T
h process places both the utity and the

consum
ers at risk that the rate-m

akg
procedures have not accurately predicted
costs 

a
n
d
 
r
e
v
e
n
u
e
s
.
 
I
f
 
t
h
e
 
u
t
i
t
y
 
u
n
d
e
r
e
s
-

t
i
a
t
e
 
i
t
s
 
c
o
s
t
s
 
o
r
 
o
v
e
r
e
s
t
i
a
t
e
s
 
r
e
v
e
-

nues, the utilty m
akes less m

oney. B
y

t
h
e
 
s
a
m
e
 
t
o
k
e
n
,
 
i
f
 
a
 

u
t
i
t
y
'
s
 
r
e
v
e
n
u
e
s
 
e
x
-

c
e
e
d
 
e
x
e
c
t
a
t
i
o
n
s
 
o
r
 
i
f
 
c
o
s
t
s
 
a
r
e
 
b
e
l
o
w

p
r
e
d
i
c
t
i
o
n
s
,
 
t
h
e
 
u
t
i
t
y
 
k
e
e
p
s
 
t
h
e
 
e
x
c
e
s
s
.

ld. at 420-21 (citations om
itted). A

ccordig-
ly, "(t)he bar on retroactive rate-m

akg has
no exception for m

iteps m
ade in the rate-

m
akg process," even though the projections

of exenses and revenues for the test year
var f:om

 actual exerience. 1 d. at" 42.
'
A
s
 
a
 
g
e
n
e
r
a
l
 
p
r
o
p
o
s
i
t
i
o
n
,
 
a
d
j
u
s
t
m
e
n
t
s

m
a
d
e
 
i
n
 
f
u
t
u
e
 
r
a
t
e
s
 
t
o
 
c
o
m
p
e
n
s
a
t
e
 
f
o
r
 
e
r
-

rors in prior' 'rate-m
akg proceedigs are

deem
ed retroactive in natue, and such ad-

j
u
s
t
m
e
n
t
s
 
a
r
e
 
g
e
n
e
r
a
l
y
 
n
o
t
 

consistent w
ith a

statutory reguatory schem
e based on pro-

spective rate-m
akg. N

everteless, the ad~
jiistm

ent of future rates to tae into account
past events is not techncaly a retroactive
p
r
o
c
e
s
s
 
a
t
 
a
l
.
 
I
n
 
t
r
t
h
,
 
t
h
e
 
r
a
t
e
s
 
a
r
e
 
s
e
t
 
o
n

a w
holly prospective basis. Indeed, the E

B
A

case recogned that fact w
hen it stated,

"
O
v
e
r
e
s
t
i
m
a
t
e
s
 
a
n
d
 
u
n
d
e
r
e
s
t
i
a
t
e
s
 
a
r
e
 
t
h
e
n

t
a
e
n
 
i
n
t
o
 
a
c
c
o
u
n
t
,
 
a
t
 
t
h
e
 
n
e
x
 
g
e
n
e
r
a
l
 
r
a
t
e

proceedig in an attem
pt to arrve at a just

a
n
d
 
r
e
a
s
o
n
a
b
l
e
 
f
u
t
u
r
e
 
r
a
t
e
.
"
 
l
d
.
 
a
t
 
4
2
1
.

C
o
n
s
i
s
t
e
n
t
 
w
i
t
h
 
t
h
e
 
n
o
n
c
o
n
s
t
i
t
u
t
i
o
n
a
l
 
b
a
s
i
s

o
f
 
t
h
e
 
r
u
e
 
a
g
a
i
s
t
 
r
e
t
r
o
a
c
t
i
v
e
 
r
a
t
e
-
m
a
k
i
g
,

t
h
i
 
C
o
u
r
 
h
a
s
 
r
e
c
o
g
n
e
d
 
c
e
r
t
n
 
e
x
c
e
p
t
i
o
n
s

to the general rue. In M
C

I T
elecom

m
uni-

c
a
t
i
o
n
 
C
o
r
.
 
v
.
 
P
u
b
l
i
c
 
S
e
r
c
e
 
C
o
m
m
i
s
s
i
o
n
,

840 P.2d 765,771 (U
tah 1992), the C

our
stated that the general rue w

as a sound
rate-m

akng priciple, but that it oruy applies
to " 'm

isteps in the rate-m
akg process.' It

does not apply w
here justice and equity re-

q
u
i
e
 
t
h
a
t
 
a
d
j
u
s
t
m
e
n
t
s
 
b
e
 
m
a
d
e
 
f
o
r
 
u
n
f
o
r
e
-

s
e
e
n
 
w
i
d
f
a
l
 
o
r
 
d
i
a
s
t
e
r
s
 
n
o
t
 
c
a
u
s
e
d
 
b
y
 
t
h
e

u
t
i
t
y
.
"
 
l
d
.
 
a
t
 
7
7
2
.
 
M
C
l
 
h
e
l
d
 
t
h
a
t
 
w
h
e
n
 
a
n

iioreseeable event results in an "extaordi-
n
a
r
 
i
n
c
r
e
a
s
e
 
o
r
 
d
e
c
r
e
a
s
e
 
i
n
 
e
x
p
e
n
s
e
s
 
o
r

r
e
v
e
n
u
e
s
,
"
 
t
h
e
 
r
u
e
 
a
g
a
n
s
t
 
r
e
t
r
o
a
c
t
i
v
e
 
r
a
t
e

m
akg 

d
o
e
s
 
n
o
t
 
b
a
r
 
a
n
 

a
d
j
u
s
t
m
e
n
t
 
i
n
u
t
i
t
y

rates 
to tae into account such exaordiary

overeargs or undereargs. ld. at 771-
7
2
.
 
B
e
c
a
.
u
s
e
 
e
a
r
g
s
 
o
r
 
e
x
e
n
s
e
s
.
 

caused by
an unoreseeable event cannot be reasonably
anticipated in the rate-m

akg process, jus-
ticeandequity m

ay requie appropriate ad-
justm

ents il future rates to offset extaordi-
nar ñnanciaconsequences. T

hus, adjust-
m

ents to future rates to offset m
isteps' in

t
h
e
 
r
a
t
e
m
a
k
g
 
p
r
o
c
e
s
s
 
b
a
s
e
d
 

on the inabil-
t
y
 
t
o
 
p
r
e
d
i
c
t
 
r
e
v
e
n
u
e
s
 
a
n
d
 
e
x
p
e
n
s
e
s
 
a
c
c
u
-

rately are not pernttd, but

(
t
)
h
e
 
e
x
a
o
r
d
i
a
r
 
a
n
d
 
i
i
o
r
e
s
e
e
a
b
l
e
 
n
a
-

tue of the expenses recognd under the
exception dierentiates them

 from
 ex-

p
e
n
s
e
s
 
i
n
a
c
c
u
r
a
t
e
l
y
 
e
s
t
i
a
t
e
d
 
b
e
c
a
u
s
e
 
o
f
 

' a
m
i
s
t
e
p
 
i
n
 
t
h
e
 

rate-m
akg process, siich

a
s
 
t
h
e
 
i
n
a
b
i
l
t
y
 
t
o
 
p
r
e
d
i
c
t
 
p
r
e
c
i
s
e
l
y
,
 
o
r

from
 m

im
anagem

ent. A
n increase or de-

. creae in expenses that is unoreseeable at
t
h
e
 
t
i
e
 
o
f
 
a
 
r
a
t
e
-
m
a
k
g
 
p
r
o
c
e
e
d
i
n
g
 
c
a
n
-

not, by hypothesis, be taen into account in
f
i
g
 
j
u
s
t
 
a
n
d
 
r
e
a
s
o
n
a
b
l
e
 
r
a
t
e
s
.
 
F
u
r
h
e
r
-

m
o
r
e
,
 
b
e
c
a
u
s
e
 
t
h
e
 
i
n
c
r
e
a
s
e
 
o
r
 
d
e
c
r
e
a
s
e

m
ust have an extaordinar effect on the

u
t
i
t
y
'
s
 
e
a
r
g
s
,
 
t
h
e
 
i
n
c
r
e
a
s
e
 
o
r
 
d
e
c
r
e
a
s
e

w
i necessary be outside the norm

al
range of varance that occurs in projecting
f
u
t
u
e
 
e
x
p
e
n
s
e
s
.

ld.(
1
4
)
 
W
e
 
n
o
t
e
 
p
a
r
e
n
t
h
e
t
i
c
a
l
l
y
 

t
h
a
t
 
t
h
e
 
e
x
-

c
e
p
t
i
o
n
 
t
o
 
t
h
e
 
r
u
l
e
 
d
o
e
s
 
n
o
t
 
r
e
l
i
e
v
e
 
i
n
v
e
s
t
o
r
s

o
f
 
t
h
e
 
i
n
e
r
e
n
t
 
i
n
v
e
s
t
m
e
n
t
 
r
i
s
k
s
 
t
h
e
y
 
a
s
s
u
m
e

in investig capitaL
. See Jersey C

ent. Pow
er

&
 L

ight C
o. v. FE

R
C

, 810 F.2d 1168, 1190-91
(D

.C
.C

ir.1987) (S
ta, J., concurg). T

hus,
t
h
e
 
e
x
c
e
p
t
i
o
n
s
 
t
o
 
t
h
e
 
r
u
l
e
 
a
g
a
i
s
t
 
r
e
t
r
o
a
c
t
i
v
e

rate-m
akg do not guarantee investors

agat all losses.

I

U
t
a
h
 
7
7
9

S
T

E
W

A
R

T
 v. U

T
A

H
 P

U
B

LIC
 S

E
R

V
IC

E
 C

O
M

'N
C

ite 
as 

8
8
5
 
P
.
2
d
 
7
5
9
 
(
U
t
a
 
1
9
9
4
)

A
n
o
t
h
e
r
 
e
x
c
e
p
t
i
o
n
 
t
o
 
t
h
e
 
r
u
e
 
a
g
a
i
s
t
 
r
e
t
-
 
h
e
l
d
 
u
n
c
o
n
s
t
i
t
u
t
i
o
n
a
l
 
b
e
c
a
u
s
e
 
t
h
e
 
t
w
o
 
s
u
b
s
e
c
-

roactive rate-m
akg w

as recognd in S
alt tions are integraly related.

Lake C
itizens C

onress v. M
ountain S

taes
T

elepho &
 T

elegrph C
o. 846 P.2d 1245 B

ecause the nature of the relationship be-
1254 (U

ta 1992). T
here' the C

our held tw
een the tw

o proviions is critical to the
t
h
a
t
 
t
h
e
 
g
e
n
e
r
a
l
 
r
u
e
 
d
o
:
s
 
n
o
t
.
 
a
p
p
l
y
 
i
f
 
a
 
~
q
u
i
 
a
t
 
h
a
n
d
,
 
w
e
 
s
e
t
 
o
u
t
 
t
h
e
 
t
w
o
 
s
u
b
s
e
c
-

utitys conduct undernes the integrty of tions of § 54.1:
the rate-m

akg process. S
ee alo M

C
l .' (1) T

he com
m

sion m
ay, by rue or or-

T
e
l
e
c
o
m
.
 
C
o
r
.
 
v
.
 
P
u
b
l
i
c
 
S
e
r
v
o
 
C
o
m
m
'
n
,
 
8
4
0
 
d
e
r
,
 
a
d
o
p
t
 
a
n
y
 
m
e
t
h
o
d
 
o
f
 
r
a
t
e
 
r
e
g
u
a
t
i
o
n

P
.2d 765, 775 (U

ta 1992); N
ew

 E
ngland consistent w

ith thi title, includig a m
eth-

T
eL

. &
 T

el. C
o. v. FC

C
, 826 F.2d 1101 od w

hereby revenues or eargs of a pub-
(D

.C
.C

ir.1987), cert denied. 490 U
.S. 1039, lic utity above a specifed level are equita-

109 S.C
t. 194, 104 L

.E
d.2d' 413 (1989). bly shared betw

een the public utilty, and
N
o
n
e
 
o
f
 
o
u
r
 
c
a
s
e
s
 
a
l
i
i
d
e
s
 
t
o
 
a
 
c
o
n
s
t
i
t
u
t
i
o
n
-
 
i
t
s
 
c
u
s
t
o
m
e
r
s
.

a
l
 
b
a
s
i
s
 
f
o
r
 
t
h
e
 
r
u
e
 
a
g
a
s
t
 
r
e
t
r
o
a
c
t
i
v
e
.
 

r
a
t
e
-
 
(
2
)
 
N
o
t
 
l
a
t
e
r
 
t
h
a
n
 
6
0
 
d
a
y
s
 
f
r
o
m
 
t
h
e
 
e
n
-

m
akg. In each cae, the C

our w
as con- tr of an order or adoption of a rue adopt-

cerned solely w
ith applyig sound ratem

ak- ing a m
ethod of rate reguation w

hereby
ing priciples in light of faiess to both revenues or eargs of a public utilty
r
a
t
e
p
a
y
e
r
s
 
a
n
d
 
s
h
a
r
e
h
o
l
d
e
r
s
.
 
T
h
e
 
c
o
r
e
 
j
u
s
t
i
-
 
a
b
o
v
e
 
a
 
s
p
e
c
i
f
e
d
 
l
e
v
e
l
 
a
r
e
 
e
q
u
i
t
a
b
l
y

fication for the rue agst retroactive rate- shared betw
een the' public utity and its

m
a
k
g
 
i
s
 
t
o
 
g
i
v
e
 
a
 
d
e
g
r
e
e
 
o
f
 
r
e
l
i
a
b
i
l
t
y
 
a
n
d
 
c
u
s
t
o
m
e
r
s
,
 
t
h
e
 
p
u
b
l
i
c
 
u
t
i
t
y
 
m
a
y
 
e
l
e
c
t
 
n
o
t

p
r
e
d
i
c
t
a
b
i
l
t
y
 
t
o
 
t
h
e
 
i
n
e
r
e
n
t
l
y
 
i
n
p
r
e
c
i
s
e
 
t
o
 
p
r
o
c
e
e
d
 
w
i
t
h
 
t
h
e
 
m
e
t
h
o
d
 
o
f
 
r
a
t
e
 
r
e
g
u
-

p
r
o
c
e
s
s
 
o
f
 
f
i
g
 
r
a
t
e
s
.
 
A
d
v
a
n
t
a
g
e
s
 
t
h
a
t
 
t
i
o
n
 
b
y
 
f
i
g
 
w
i
t
h
 
t
h
e
 
c
o
m
m
i
s
i
o
n
 
a
 
n
o
.
t
i
c
e

m
ay tem

porary inure to the benefit of ei- that it does not intend to proceed w
ith the

ther ratepayers or investors because of the m
ethod of rate reguation.

inerent inexactitude in ratem
akg pro-

c
e
e
d
i
g
s
 
s
h
o
u
l
d
 
e
v
e
n
 
o
u
t
 

in the long ru. (16) W
he~e~ a p~ of a statute that is

T
h
.
 
r
u
'
a
l
 
.
 
l
i
 
t
h
 
t
e
 
a
k
'
 
h
e
l
d
 
u
n
c
o
n
s
t
i
t
u
t
i
o
n
a
l
,
 
I
S
,
 
s
e
v
e
r
a
b
l
e
 
f
r
o
m
 
t
h
e

e e so sim
p es e ra -m

 g pro- .
b
 
I
 
d
i
 
t
h
 
t
a
 
t
 
.
 
r
e
m
a
i
d
e
r
 
o
f
 
t
h
e
 
s
t
a
t
u
t
e
 
d
e
p
e
n
d
s
 
o
n
 
l
e
g
i
l
a
-

c
e
s
s
 
y
 
p
r
e
c
 
u
 
g
 
e
 
c
o
n
s
 
n
 
r
e
e
x
a
i
a
-
 
.
 
.
 
.
.

t
i
'
 
f
'
 
t
e
 
k
i
 
e
d
 
T
 
t
i
v
e
 
i
n
t
e
n
t
.
 
W
h
e
r
e
 
t
h
a
t
 
i
n
t
e
n
t
 
I
S
 
n
o
t
 
e
x
-

o
n
 
0
 
p
n
o
r
 
r
a
 
-
m
a
 
g
 
p
r
o
c
e
 
g
s
.
 
0
 
.
 
.
 
,

s
o
m
e
 
e
x
n
t
,
 
t
h
e
 
r
u
e
 
p
r
o
v
i
d
e
s
 
b
e
n
e
f
i
t
s
 
s
I
i
-
 
p
r
~
s
s
l
y
.
 
s
t
a
~
d
,
 
a
 
c
o
u
r
 
w
i
 
i
n
e
~
 
t
h
e
 
~
r
o
b
a
b
l
e

l
a
r
 
t
o
 
t
h
o
s
e
 
p
r
o
v
i
d
e
d
 
b
y
 
t
h
e
 
d
o
c
t
r
i
e
 
o
f
 
r
e
s
 
l
e
g
i
l
a
t
i
;
e
 
~
t
e
n
t
 
f
r
o
~
 
~
h
e
 
r
e
l
a
t
i
o
n
s
h
i
p
o
r
 
~
e

.
 
d
i
 
t
a
 
a
l
t
h
 
h
 
t
h
 
t
 
a
l
'
 
,
 
t
 
b
 
u
n
c
o
n
s
t
i
t
u
t
i
o
n
a
l
 
p
r
o
v
i
i
o
n
 
t
o
 
t
h
e
 
r
e
m
a
i
g

J
U
 
c
a
,
 
o
u
g
 
a
 
a
n
 
o
g
y
 
c
a
n
o
 
e
 
.
 
.
 
.

h
 
'
 
d
 
'
 
t
o
 
f
 
s
e
c
t
i
o
n
s
 
o
f
 
t
h
e
 
s
t
a
t
u
t
e
 
b
y
 
d
e
t
e
r
m
g
 
w
h
e
t
h
-

p
u
s
 
e
 
0
 
a
r
.
 
t
h
 
.
 
.
 
.
 
d
i
 
i

.
 
,
 
e
r
 
e
 
r
e
m
a
i
g
 
s
e
c
t
i
o
n
s
,
 
s
t
a
n
 
g
 
a
 
o
n
e
,

T
hus, . the rue agaist retroactive rate- w

i fuher the legilative purose.
m

akg is not absolute and does not rest on a
constitutional right of a utity to eargs in T

he general ~
riciple w

as stated in U
nio

excess of w
hat is just and reasonable any T

rut C
o. v. Sim

m
o, 116 U

tah 422, 211
m

ore than the rue gives ratepayers a consti- P.2d 190(1949):
tutional right to servce at rates that are less Severabilty..or separabilty w

here par
t
h
a
n
 
j
u
s
t
'
 
a
n
d
 
r
e
a
s
o
n
a
b
l
e
.
 
o
f
 

a'. statute is unconstitutional, is priary

In sum
, U

tah C
ode A

n. § 54.1(2) is a m
atter of legilative intent. T

he test
an unconstitutional delegation of a legilative fundam

entay is w
hether the legilature

pow
er. w

ould have passed the statute w
ithout the

objectionable par, and w
hether or not the

p
a
r
 
a
r
e
 
s
o
 
d
e
p
e
n
d
e
n
t
 
u
p
o
n
 
e
a
c
h
 
o
t
h
e
r

t
h
a
t
 
t
h
e
 
c
o
u
r
 
s
h
o
u
l
d
 
c
o
n
c
l
u
d
e
 
t
h
e
 
i
n
t
e
n
-

tion w
as that the statute be effective only

in its entirety. F
requently the cour are

aided 
in the deternation of legilative

i
n
t
e
n
t
 
b
y
 
t
h
e
 
i
n
c
l
u
s
i
o
n
 
w
i
t
h
i
n
 
a
 
s
t
a
t
u
t
e
 
o
f
 
a

"savig clause."

I
V
.
 
S
E
V
E
R
A
B
I
L
I
T
Y
 
O
F
 
U
T
A
H
 
C
O
D
E

A
N

N
. § 54.1(1) A

N
D

 (2)

(
1
5
)
 
H
a
v
i
g
 

held the veto proviion in
subsection (2) of § , 54.1 unconstitutional,
w

e com
e now

 to the ratepayers' arguent
that subsection (1) of § 54-4.1 m

ust also be



7
8
0
 
U
t
a

885 PA
C

IFIC
 R

E
PO

R
T

E
R

, 2d SE
R

IE
S

S
T

E
W

A
R

T
 v. U

T
A

H
 P

U
B

LIC
 S

E
R

V
IC

E
 C

O
M

'N
C

ite as 885 P.2d 759 (U
ta i 994)

U
t
a
h
 
7
8
1

I
d
.
 
a
t
 
4
2
9
,
 
2
1
1
 
P
.
2
d
 
a
t
 
1
9
3
 
(
c
i
t
a
t
i
o
n
 
o
m
i
t
t
e
d
)
;

s
e
e
 
a
Ù
i
o
 
S
a
l
t
 
L
a
k
e
 
C
i
t
y
 
v
.
 
I
n
t
e
t
i
o

A
s
s
'
n
 
o
f
 
F
i
r
e
f
i
h
t
e
r
s
,
 
5
6
3
 
P
.
2
d
 
7
8
6
,
 
7
9
1
 
(
U
t
a
h

1977). In the instant case, there is no sav-
i
n
g
s
 
c
l
a
u
s
e
.

W
e hold that subsection (1) is severable

from
 subsection (2). T

he invalidation of sub-
section (2) has no necessar lega or practical
effect upon the operation of subsection (1).
T

he invalidation of subsection (2) does not
frstrate the legislative purose em

bodied in
subsection (1). Subsection (1) is not, there-
fore, invald under the doctre of severàbil-
ty.

V
.
 
L
A
W
F
U
L
N
E
S
S
 
O
F
 
T
H
E
 
C
O
M
M
I
S
-

SIO
N

'S R
A

T
E

 R
E

G
U

L
A

T
IO

N
 PL

A
U
N
D
E
R
 
U
T
A
H
 
C
O
D
E
 
A
N
N
.
 
§
 
5
4

4.1(1)

T
he ratepayers contend that § 54.1(1)

is unconstitutional because it provides no
substative stadards for gudig the C

om
-

m
ission in fig a utilty's rates' or ra'te of

retu so that the fig of a rate of retu is
subject oruy to the unbounded dicretion' of
the C

om
m

ision. In the alternative, the
ratepayers 

argue that the C
om

m
sion m

ust
a
p
p
l
y
 
c
o
s
L
o
f
-
s
e
r
v
c
e
 
s
t
a
d
a
r
d
s
 
t
o
 
a
v
o
i
d

adoptig tas or rates of retur that are
e
x
p
l
o
i
t
i
v
e
 
a
s
 
t
o
 
t
h
e
 
r
a
t
e
p
a
y
e
r
s
.

U
S

W
C

 assert that no parcular, m
ethod

or form
ula of rate-m

akg is requied as long
a
s
 
r
a
t
e
s
 
a
r
e
 

e
s
t
a
b
l
i
h
e
d
 
p
u
r
u
a
n
t
 
t
o
 
p
r
o
c
e
-

dural due process requiem
ents and are not

confcatory of shareholder interests.
U

SW
C

 argues that ratepayers' interests
need not be protected under that provision,
except that ratepayers should not be charged
exploitive rates. U

S
W

C
 does not defie the

term
 "exloitive rates." T

hus, U
SW

C
 sees

n
o
 
'
 
e
f
f
e
c
t
i
v
e
 
l
i
t
a
t
i
o
n
 
o
n
 
t
h
e
.
 
r
a
t
e
s
 
i
t
 
c
o
u
l
d

charge under that provision. U
S

W
C

 assert
that Federal Pow

er C
om

m
issio v. H

ope
N

atural G
as C

o., 320 U
.S

. 591, 64 S
.C

t. 281,
88 L

.E
d. 333 (1944), and U

tah Pow
er &

 L
ight

C
o. v. P

ublic S
ervce C

O
m

m
ission 107 U

tah
1
5
5
,
 
1
5
2
 
P
.
2
d
 
5
4
2
 
(
1
9
4
4
)
,
 
r
e
q
u
i
e
 
o
n
l
y
 
t
h
a
t

15. T
o guide the D

ivision of P
ublic U

tilties in its
activities, the Legislature provided that ihe term
"just, reasonable, and adequate" should include,
but not be lim

ited to, a num
ber of criteria, in-

cluding the provision of "adequate levels of ser-

r
a
t
e
s
 
n
o
t
 
b
e
 
c
o
n
f
s
c
a
t
o
r
y
 
o
f
 
s
h
a
r
e
h
o
l
d
e
r
 
i
n
-

vestm
ents. In sum

, U
S

W
C

 contends that
t
h
e
r
e
 
a
r
e
 
n
o
 
s
u
b
s
t
a
n
t
i
v
e
 
s
t
a
d
a
r
d
s
 
t
h
a
t
 
t
h
e

statute im
poses on either rates charged or

r
a
t
e
s
 
o
f
 
r
e
t
u
r
.

(l7) W
e do not reach the question of

w
hether § 54.1(1) w

ould be constitU
tion-

al if it w
ere read to be devoid of al substa-

t
i
v
e
 
s
t
a
d
a
r
d
s
 
t
h
a
t
 
w
o
u
l
d
 
p
r
o
t
e
c
t
 
r
a
t
e
p
a
y
e
r
s
'

interests as U
SW

C
 reads it. In our view

,
§
 
5
4
.
1
(
1
)
 
c
a
n
n
o
t
 
b
e
 
s
o
 
r
e
a
d
.

Section 54.1(1) grnts the C
om

m
sion

authority to adopt "any m
ethod of rate regu-

lation" 'w
luch is "conistent w

ith'" T
itle 54 of

t
h
e
 
P
u
b
l
i
c
U
t
l
t
i
e
s
 
A
c
t
.
 
(
E
m
p
h
a
s
i
s
 
a
d
d
e
d
.
)

T
itle 54 m

akes abundantly clear that al rates
of a public utity m

ust be "just and reason-
a
b
l
e
.
"
 
U
t
a
 
C
o
d
e
 
A
n
n
.
 
§
 
5
4
-
1
,
 
§
5
4
,

§ 54a4i(4).15 Section 54b-11 requies
the C

om
m

sion in adm
terig T

itle 54 to
endeavor "to m

ake avaiable Iugh-qualty,
unversal telecom

m
uncations servce at just

a
n
d
 
r
e
a
s
o
n
a
b
l
e
 
r
a
t
e
s
 
f
o
r
 
a
l
 
c
l
a
s
s
e
s
 
o
f
 
c
u
s
-

tom
ers," and § 54b-.3(1) speciC

ay pro-
v
i
d
e
s
 
f
o
r
 
"
c
o
s
t
-
b
a
s
e
d
"
 
r
e
g
u
a
t
i
o
n
 
a
t
 
l
e
a
s
t
 
w
i
t
h

r
e
s
p
e
c
t
 
t
o
 
c
e
r
t
 
a
s
p
e
c
t
s
 
o
f
 
t
e
l
e
c
o
m
m
u
n
i
c
a
-

t
i
o
n
s
 
s
e
r
v
c
e
:

(
1
)
 
A
s
 
u
s
e
d
 
i
n
 
t
h
i
 
s
e
c
t
i
o
n
,
 
"
c
o
s
t
-
b
a
s
e
d
"

m
ean that the prices for the telecom

m
un-

c
a
t
i
o
n
s
 
s
e
r
v
c
e
s
 
s
h
a
l
 
b
e
 
e
s
t
a
b
l
i
h
e
d
 
a
f
r

t
a
g
 
i
n
t
o
 
c
o
n
s
i
d
e
r
a
t
i
o
n
 
t
h
e
 
c
o
s
t
 
o
f
 
p
r
o
-

v
i
d
i
g
 
t
h
e
 
s
e
r
v
c
e
.
 
T
h
e
 
t
e
n
r
 
"
c
o
s
t
-
b
a
s
e
d
"

d
o
e
s
 
n
o
t
 
p
r
e
v
e
n
t
 
t
h
e
 
e
s
t
a
b
l
i
s
h
m
e
n
t
 
o
f

prices that prom
ote the universal avaiabil-

ity of servce in the state.
T
h
u
s
,
 
t
h
e
 

term
 "just and reaonable rates"

as uSed in T
itle 54, and parcularly as used

i
n
 
§
 
5
4
b
-
1
1
,
 
h
a
s
 
r
e
f
e
r
e
n
c
e
 
t
o
 

"cost-based"
r
a
t
e
s
,
 
m
e
a
n
i
g
 
r
a
t
e
s
 
s
u
f
c
i
e
n
t
 
t
o
 
c
o
v
è
t
 
a
U

necessar costs of operation and the cost of
c
a
p
i
t
a
.
 
U
S
W
C
'
s
 
a
r
g
u
e
n
t
 
t
h
a
t
 
t
h
e
 
C
o
m
-

m
ision has unettered discretion in settig

rates except for rates that are confcatory
i
g
n
o
r
e
s
 
t
h
e
 
s
t
a
t
u
t
o
r
y
 
l
a
n
g
u
a
g
e
.

(18) W
e tu now

 to the legalty of the
p
l
a
n
 
p
r
o
m
u
l
g
a
t
e
d
 
b
y
 
t
h
e
 
C
o
m
m
i
s
s
i
o
n
 
u
n
d
e
r

§
 
5
4
.
1
(
1
)
.
 
T
h
e
 
C
o
m
m
s
i
o
n
 
m
a
d
e
 
n
o

f
i
d
i
g
s
 
i
n
 
s
u
p
p
o
r
t
 
o
f
 
t
h
e
 
p
e
r
c
e
n
t
a
g
e
 
b
r
e
a
k
-

dow
ns that determ

e the sharg of reve-
nues betw

een the utity and the ratepayers.
R

evenue sharg begi at a rate of retu of
12.2%

, the rate the C
om

m
sion eroneously

found to be just and reaonable based on
cost-of-servce stadards. U

nder the pla,
U

S
W

C
 reta 20%

 of al overeargs be-
t
w
e
e
n
 
1
2
.
2
%
 
a
n
d
 
1
3
.
2
%
;
 
4
0
%
 
o
f
 
a
l
 
o
v
e
r
e
a
r
-

ings betw
een 13.2%

 and 14.2%
; and 50%

 of
a
l
 
o
v
e
r
e
a
r
g
s
 
b
e
t
w
e
e
n
 
1
4
.
2
%
 
a
n
d
 
1
7
%
.

E
args in excess of 17%

 w
ere to be re-

t
u
e
d
 
t
o
 
t
h
e
 
r
a
t
e
p
a
y
e
r
s
.
 
T
h
u
s
,
 
n
o
t
w
t
h
-

s
t
a
d
i
g
 
t
h
e
 
1
2
.
2
%
 
a
u
t
h
o
r
j
d
 
r
a
t
e
 
o
f
 
r
e
t
u

fied by the C
om

m
ision, U

S
W

C
 has an' in-

centive to ear up to a 17%
 rate of retun.

T
he C

om
m

sion's order is defective for a
n
u
m
b
e
r
 
o
f
 
r
e
a
s
o
n
s
.
 
F
i
r
t
,
 
i
t
 
w
a
 
e
n
t
e
r
e
d

w
ithout notice to any par or a hearg on

t
h
e
 
m
e
r
i
t
s
 
o
f
 
t
h
e
 
p
l
a
n
~
 
S
e
c
o
n
d
,
 
t
h
e
 
p
l
a
n

e
s
s
e
n
t
i
l
l
y
 
f
o
r
s
a
k
e
s
 
c
o
s
t
-
o
f
-
s
e
r
v
c
e
 
p
r
i
c
i
p
l
e
s

as requied by T
itle 54 of the Public U

tities
C

ode. T
he sharg of revenue begis at

1
2
.
2
%
,
 
b
u
t
 
a
l
 
e
a
r
g
s
 
o
v
e
r
 
a
n
d
 
a
b
o
v
e
 
t
h
a
t

percentage that U
S

W
C

 can reta are neces-
s
a
r
y
 
e
x
c
e
s
s
i
v
e
 
b
e
c
a
u
s
e
 
t
h
e
y
'
 
a
r
e
 
n
o
t
 
j
u
s
t
i
e
d

b
y
 
a
n
y
 
c
o
s
t
-
o
f
-
s
e
r
v
c
e
 
p
r
i
c
i
p
l
e
.
 
N
o
r
 
c
a
n

t
h
e
y
 
b
e
 
j
u
s
t
i
f
e
d
 
o
n
 
t
h
e
 
g
r
o
u
n
d
 
t
h
a
t
 
t
h
e
y

provide an "incentive" for usw
c'to invest in

U
t
a
.
 
T
h
a
t
'
 
p
o
i
n
t
 
h
a
s
 
b
e
e
n
 
d
i
c
u
s
s
e
d
 

at
lengt above. In fact, the incentive to ear
Iugher profits can be aclueved as easily, or
m

ore easily, by false econom
ics such as cut-

ting m
aitenance exenses, reducig custom

-
er servces, and deferrg necessar invest-
m

ents. O
n that score, w

e em
phaticaly note

that the C
om

m
sion has alow

ed U
S

W
C

 ac-
celerated depreciation rates to induce U

S
W

C
to invest' in U

ta and U
SW

C
 has not m

ade
t
h
e
 
i
n
v
e
s
t
m
e
n
t
s
 
c
o
n
t
e
m
p
l
a
t
e
d
.
1
6
 
U
n
j
u
s
t
i
-

ble accelerated depreciation rates translate
into unjustiable charges agat ratepayers
that inure to the benefit of the shareholders.

v
i
c
e
 
a
t
 
t
h
e
 
l
o
w
e
s
t
 
c
o
s
t
 
c
o
n
s
i
s
t
e
n
t
 
w
i
t
h
 
.
.
.
 
o
t
h
e
r

p
r
o
v
i
s
i
o
n
s
"
 
a
n
d
 
a
 
"
f
a
i
r
 
a
p
p
o
r
t
i
o
n
m
e
n
t
 
o
f
 
t
h
e

t
o
t
a
 
c
o
s
t
 
o
f
 
s
e
r
v
c
e
 
a
m
o
n
g
 
c
u
s
t
o
m
e
r
 
c
a
t
e
g
o
r
i
e
s

and individual custom
ers." § 54-a-6(4)(c), (d).

1
6
.
 
I
n
 
i
t
s
 
o
r
d
e
r
 
d
e
n
y
i
n
g
 
U
S
W
C
'
s
 
m
o
t
i
o
n
'
 
f
o
r
 
a

stay, the C
om

rission noted that it had granted
U

S
W

C
 accelerated depreciation "over the past

five years." Inthat connection, the C
om

m
ission

stated:
T

he 
accelerated depreciation w

as intended to
m
a
k
e
 
n
e
w
 

utility investm
ent m

ore attractive to
U

S
W

C
 but 

the investm
ents. hayen't been m

ode

N
o
r
 
c
a
n
 
t
h
e
 
C
o
m
m
s
i
o
n
'
s
 
p
h
i
.
 
b
e
 
j
u
s
t
i
e
d

on the ground that it enables ratepayers - to
s
h
a
r
e
 
i
n
 
s
o
m
e
 
o
f
 
U
S
W
C
'
s
 
e
x
c
e
s
s
 
e
a
r
g
s
.

G
i
v
e
n
 
t
h
e
 
C
o
m
m
i
s
i
o
n
'
s
 
e
x
t
a
o
r
d
i
 
d
e
-

fault in the reguation of U
S

W
C

's eargs
over the past years, that m

ight w
ell seem

 a
d
e
s
i
r
a
b
l
e
,
 
o
b
j
e
c
t
i
v
e
,
 
b
u
t
 
i
t
 
i
s
 
h
a
r
d
l
y
 
a
 
r
a
t
i
o
-

nale for intitutionalig and legalg exor-
bitat rates. E

ven if it is possible to justi
a
 
s
h
a
r
g
 
o
f
 
e
a
r
g
s
 
i
n
 
e
x
c
e
s
s
 
o
f
 
a
n
 
a
u
t
h
o
-

r
i
d
 
r
a
t
e
 
o
f
 
r
e
t
u
r
 
b
e
c
a
u
s
e
 
o
f
 
a
 
n
e
c
e
s
s
a
r

and inevitable lag in ratefig procedures,
i
t
 
i
s
 
c
e
r
t
y
 
n
o
t
 
j
u
s
t
i
a
b
l
e
 
f
o
r
 
a
 
u
t
i
t
y
 
t
o

reta' excess eargs in increasingly larger
percentaes above the authorid rate of re-
t
u
 
o
n
 
e
q
u
i
t
y
.
 
F
i
n
a
l
y
,
 

the C
om

m
sion's

plan in effect assum
es that another rate

m
akg proceedig need not tae place un.

less and unti U
SW

C
 ear in excess of 17%

,
a prescription for reguatory neglect and ex-
p
l
o
i
t
i
v
e
 
r
a
t
e
s
.

F
o
r
 
a
l
 
t
h
e
 
a
b
o
v
e
 
r
e
a
o
n
s
,
 
t
h
e
 
C
o
m
m
s
-

s
i
o
n
'
s
 
i
n
c
e
n
t
i
v
e
 
p
l
a
n
 
i
s
 
a
r
b
i
t
r
a
r
,
 
c
a
p
r
i
c
i
o
u
s
,

and unaw
f.

V
I
.
 
A
T
T
O
R
N
E
Y
 
F
E
E
S

(
l
9
)
 
T
h
e
 
r
a
t
e
p
a
y
e
r
s
 
a
r
g
u
e
 
t
h
a
t
 
t
h
e
y
 
a
r
e

e
n
t
i
t
l
e
d
 
t
o
 
a
t
t
o
r
n
e
y
 

fees. U
S

W
C

 contends
that the issue of attorney fees should not be
addressed by thi C

our because it w
as not

presented to the C
om

m
sion and that, in any

event, there is no basis for aw
ardig attrney

fees.

(
2
0
,
2
1
)
 
W
e
 
a
d
d
r
e
s
s
 
f
i
t
 
t
h
e
 
p
r
o
c
e
d
u
r
a
l

issue raied by U
SW

e-that the ratepayers
cannot raie the issue before th C

our be-
cause it w

as not presented to the C
om

m
-

sion. T
he general rue is that an issue m

ay
n
o
t
 
b
e
-
p
r
e
s
e
n
t
e
d
 
t
o
 
a
n
 
a
p
p
e
l
l
a
t
e
 
c
o
u
r
 
t
h
a
t

w
a
s
 
n
o
t
 
f
i
t
 
p
r
e
s
e
n
t
e
d
 
t
o
 
a
'
 
l
o
w
e
r
 
t
r
b
u
n
a
L
.

T
h
e
r
è
"
a
r
e
,
 
h
o
w
e
v
e
r
,
 
e
x
c
e
p
t
i
o
n
s
 

to that rue.
O

ne such exception is that an issue need not
be presented to an adm

intrative agency if it
c
a
n
n
o
t
 
p
r
o
p
e
r
l
y
 
d
e
c
i
d
e
 
t
h
e
 
i
s
s
u
e
.
 
S
e
e
 
J
o
h
n
-

e
v
e
n
 
t
h
o
u
g
h
 
t
h
e
 
C
o
m
p
a
n
y
 
h
a
s
 
h
a
d
 
t
h
e
 
b
e
n
t
 
o
f

t
h
e
 
,
i
n
c
r
e
a
e
d
 
r
e
v
e
n
u
e
s
 
f
r
m
 
t
h
e
 
d
e
r
e
c
i
a
t
i
p
n
.

(E
m

phasis added.) T
here is no w

ay of know
ing

on t1s'record how
 m

uch the accelerated depre-
ciation rates and U

S
W

C
's failure. to invest funds

generated thereby have contrbuted to U
S

W
C

's
e
x
t
o
r
d
i
n
a
r
 
o
v
e
r
e
a
r
i
n
g
s
.



7
8
2
 
U
t
a

885 PA
C

IFiC
 R

E
PO

R
T

E
R

, 2d SE
R

IE
S

son v. U
tah Sta R

etirem
ent O

f.e,621 P .2d
1234, 1237 (U

tah 1980); In reT
anne, 549

P
.
2
d
 
7
0
3
 
(
U
t
a
 
1
9
7
6
)
;
 
s
e
e
 
a
l
o
 
K
e
n
n
e
t
h
 
C
.

D
avi, A

dm
inistraive L

aw
 T

ext §. 20.07, at
391 (1972).

G
i
v
e
n
 
t
h
e
 

cU
rent state of the law

, the
C
o
m
m
s
i
o
n
 
l
a
c
k
e
d
 

pow
er to aw

ard attorney
f
e
e
s
 
t
o
 
p
l
a
i
n
t
i
f
s
.
 
I
n
 

addition, because plai-
t
i
f
s
 
d
i
d
 
n
o
t
 
p
r
e
v
a
i
 
o
n
 
a
 
s
i
n
g
l
e
 
i
s
s
u
e
 
b
e
f
o
r
e

the C
om

m
ision, an application for attorney

f
e
e
s
 
w
o
u
l
d
 
h
a
v
e
 
b
e
e
n
 
w
h
o
l
l
y
 
f
u
t
i
e
,
 
e
v
e
n
 

if
there w

ere statutory authority to aw
ard such

fees. In short, the C
om

m
ision had no pow

-
er or factual' basis for aw

ardig plaitifs .
a
t
t
r
n
e
y
 
f
e
e
s
.
 
A
c
c
o
r
d
i
g
l
y
,
 
w
e
 
h
o
l
d
 

that 
w

e
a
r
e
 
n
o
t
 
I
ì
a
r
e
d
 
f
r
o
m
 
c
o
n
s
i
d
e
r
g
 
p
l
a
i
t
i
s
'

conteIition that they are' entitled to attrney
f
e
e
s
 
b
y
 
v
i
u
e
 
o
f
 

the fact that thèy did not
raise the issue before the C

om
m

sion.

(22) W
e now

 address the m
erits of the

c
l
a
i
.
 
T
h
e
 
g
e
n
e
r
a
l
 
r
u
e
 
i
n
 
U
t
a
,
 
a
n
d
 
t
h
e

traditional A
Ierican rue, subject to cer

e
x
c
e
p
t
i
o
n
s
,
 
i
s
 
t
h
a
t
 
a
t
t
o
r
n
e
y
 
f
e
è
S
c
l
i
i
i
o
t
.
 
b
e

. recovered by a prevaig paÌý uness a
s
t
a
t
u
t
e
 
o
r
 
c
o
n
t
r
a
c
t
 
a
u
t
h
o
r
i
e
s
 
s
u
c
h
 
a
n

a
w
a
,
1
 
H
i
i
1
 
v
.
 
C
o
l
e
,
 
4
1
2
 

U
.S. 1, 4, 93 S.C

t.
1!/, 1945, 36 L

.E
d.2d 702 (1973); see, e.g.,

B
a
l
d
w
i
n
 
v
.
 
B
u
r
t
 
8
5
0
 
P
.
2
d
 
'
1
1
8
8
,
 
1
1
9
8

(U
ta 1993); D

ixie S
ta B

ank v. B
rakl3

764 P.2d 985, 98i¡' (U
ta 1988); T

urtle M
an-

agem
n~

 Inc,v. H
aggis M

anaem
n~

 Inc.,
6
4
5
 
P
 
.
2
d
6
6
7
,
 
6
7
1
 
(
U
t
a
h
 
1
9
8
2
)
;
 
;
e
e
 
a
l
s
o
 

G
o-

v
e
r
 
C
o
p
i
e
r
 
P
a
i
n
t
i
n
g
 
v
.
 
V
a
n
 
L
e
e
u
w
e
n
,
 
8
0
1

P
.
2
d
 
1
6
3
,
 
1
7
3
 
(
U
t
a
 
C
t
.
A
p
p
.
1
9
9
0
)
.

(23) H
ow

ever, in the absence of a statu-
tory or contractual authoriation, a' cour has

17. N
otw

thstanding dictu in prior U
ta C

3eS
that attorney fees are aw

ardable only if there is a
basis in contract or statute for such an aw

ard~
 w

e
a
r
e
 
u
n
a
w
a
r
e
 

of any case that holds that attorney
fees m

ay never be aw
arded under a cour's equi-

t
a
b
l
e
 
p
o
w
e
r
s
.
 
,
S
e
e
 
K
e
l
l
è
 
S
a
g
e
r
,
 
N
o
t
e
,
 
A
t
t
O
r
n
Y

F
e
e
 
i
n
 
U
t
a
h
,
 
1
9
8
4
 
U
t
a
 
L
.
R
e
v
.
 
5
5
3
,
 
5
5
7
.
 

In
T

urtle M
anagem

ent, Inc. v. H
aggis M

anagem
ent,

Inc., 
6
4
5
 
P
.
2
d
 
6
6
7
,
 
6
7
1
 
n
.
 
1
 
(
u
t
a
 
1
9
8
2
)
,
 
t
h
e

C
our stated:
T

here is an additional basis for attorney's fees
in som

e' special ,cases. -know
n as .ihe."com

m
on

f
u
d
"
 
o
r
 
"
e
q
u
i
t
a
b
l
e
 
f
u
d
"
 
d
o
c
t
r
n
e
,
 
w
h
i
c
h
 
h
a
s

never been com
m

ented upon in the U
ta cases,

presum
ably because it w

as inapplicable. U
n-

d
e
r
 
t
h
i
 
d
o
c
t
r
n
e
,
 
t
h
e
 
f
e
e
 
o
f
 
a
n
 
a
t
t
o
r
n
e
y
,
w
h
o
s
e

seIV
ces create. increase, or preserve a fud or

p
r
o
p
e
r
t
 
t
o
 
w
h
i
c
h
 
o
t
h
e
r
s
 
m
a
y
 

also .have a
claim

 m
ay be paid therefrom

 by order of a

i
n
e
r
e
n
t
 
e
q
l
U
t
a
b
l
e
p
o
w
e
r
 
t
o
 
a
w
a
r
d
 
r
e
a
s
o
n
-

able attorney fees w
hen it de.em

s it appropri-
ate in the interest of justice and eqlU

ty. In
H
i
i
1
 
v
.
 
C
o
l
e
,
 
4
1
2
 
U
.
S
.
 
1
,
 
5
,
 
9
3
 
S
.
C
t
.
 
1
9
4
3
,

1946, 36 L.E
d.2d 702 (1973), the U

nited
States Suprem

e C
our stated:

Indeed, the pow
er to aw

ard such fees "is
p
a
r
 
o
f
 
t
h
e
 
o
r
i
g
i
a
l
 
a
u
t
h
o
r
i
t
y
 
o
f
 
t
h
e
 
c
h
a
n
-

cellor to do eqlU
ty in a paricuar situa-

t
i
o
n
,
"
 
S
p
r
 
v
.
 
T
i
c
o
n
i
c
 
N
a
t
i
o
n
i
i
 
B
a
n
k

. 30'( U
.S. 161, 166,59 S.C

t. 777 (780), 83
L.E

d. 1184 (1939), and federal court do
n
o
t
 
h
e
s
i
t
a
t
e
 
t
o
 
e
x
e
r
c
i
s
e
 
t
h
i
 
i
n
e
r
e
n
t
 
e
q
u
i
~

table pow
er w

henever "overrdig consid-
erations indicate the need for such arecov-
ery."

(24,25) C
our have exercied that iner-

entpow
er in. several categories of cases.

O
ne is w

hen a par acts "in bad faith,
vexatiously, w

antonly, or for oppressive rea-
sons." Jam

es IN
, M

oore et al., M
oore's F

ed-
era P

ratic,~
54.77 (2d ed. 1972). In addic

t
i
o
n
,
 
a
n
 
a
w
a
r
d
 
o
f
 

a
t
t
o
r
n
e
y
 
f
e
e
s
 
i
s
 

com
m

on in
class action casei; w

hen nonpary class m
em

-
b
e
r
s
 
a
r
e
 

f
i
a
n
c
i
l
l
y
 
b
e
n
e
f
i
t
t
e
d
 
a
s
 
a
 
r
e
s
u
l
t
 
o
f

t
h
e
e
f
f
o
i
t
 
o
f
 
a
 
f
e
w
 
l
i
t
i
g
a
n
t
s
 
w
h
o
 

successfuy
c
r
e
a
t
e
 
a
 

fud that, benefits, the entie class.
M
i
U
s
.
 
v
.
 
E
l
e
c
t
r
i
 
A
'
I
t
o
L
i
t
e
 
C
o
.
,
 
3
9
6
 
U
.
S
.
 
3
7
5
,

3
9
3
-
9
4
,
 
9
0
 
S
.
C
t
.
6
1
6
,
 
6
2
6
-
2
7
,
 
2
4
 
L
.
E
d
.
2
d
 
5
9
3

(19'70); W
eiss. v. B

runo, 83 W
ash.2d 911, 523

~
.
2
d
9
1
5
,
 
9
1
6
 
(
1
9
7
4
)
 

(en banc). For exaple,
in Plum

b. v. state,' 809 P.2d 734, 739-0
(
U
t
a
 
1
9
9
0
)
,
 
a
t
t
o
r
n
e
y
 
f
e
e
s
 
w
e
r
e
 
a
w
a
r
d
e
d
 
t
o

nam
ed plaitis in a class action agat the

state for a m
oneta aw

ard that benefitted
the entie clasS

.18 C
our . also have eX

er-

cour of equity. . .'. T
his doctrne likew

ise has
n
o
 
a
p
p
l
i
c
a
b
i
l
t
y
 
t
o
 
t
h
e
 
i
n
s
t
a
t
 
c
a
s
e
,

(
Ç
i
t
a
t
i
o
n
 
o
m
i
t
t
e
d
.
)

18. A
nother expreision of the inherent equitable

pow
er .of a cour. to ,aw

ard attorney fees is recog.
nized w

hen a piainti's litigation confers "a sub-
s
t
a
n
t
i
a
l
 
b
e
n
e
f
i
t
 
o
n
'
 

the m
em

bers of an ascertin-
able class." H

all, 412 U
.S. at 5, 93 S.C

t, at
1946; see also M

ills v. E
lectrc A

uto-L
ite C

o., 396
U

.S
. 375, 90 S

.C
t. (;16, 24 L.E

d.2d 593 (1970);
S

errano v, P
rest, 20 C

al..d 25, 141 C
al.R

ptr. 315,
321, 569 P.2d 1303, 1309 (1977). In H

all, the
C

ourt stated:
. T

his exception has its origins in the "com
m

on
fund" cases, w

hich have traditionaly aw
arded

. attorneys' fees to the successful plaintiff w
hen

his' representative action creat~
s 'or traces a

"
c
o
i
n
o
n
 
f
u
n
d
,
"
 
t
h
e
 
e
c
o
n
o
m
i
c
 
b
e
n
e
f
i
t
 
o
f

.t;l_,1

~J
:iíijrJ:Ji,1~'J¡'JJ'1¡jIIr1~

S
T

E
W

A
R

T
 v. U

T
A

H
 P

U
B

LIC
 S

E
R

V
IC

E
 C

O
M

'N
elle as 885 P

.2d 759 (U
ta 1994)

U
t
a
h
 
7
8
3

¡l~i~;1H~'jj1jiI

cised the inerent pow
er to aw

ard attorney
f
e
e
s
 
w
h
e
n
 
a
 
b
e
n
e
f
i
c
i
a
r
 
s
u
e
s
 
a
 
t
r
s
t
e
e
 
f
o
r

violation of the trut and obta a recovery
for all. other beneficies w

hose rights w
ere

a
l
o
 
v
i
o
l
a
t
e
d
 
b
y
 
t
h
e
 
t
r
t
e
e
.
 
I
n
 
r
e
 
E
s
t
a
t
e
 
o
f

M
cC

art 847 P
.2d 184, 187 (C

olo.C
t.A

pp.
1992), cert. denied (F

eb. 22, 1993) (unpub-
lihed opinon); R

obinson v. K
irbie, 793 P.2d

315, 319 (O
kla.C

t.A
pp.1990); Fred H

uthin-
s
o
n
 
C
a
n
c
e
r
 
R
e
s
e
a
r
c
h
 
v
.
 
H
o
l
m
a
n
,
 
1
0
7

W
ash.2d 693, 732 P

.2d 974,,987 (1987); A
L-

l
a
r
d
 
v
.
 
P
a
c
f
i
 
N
a
i
'
l
 
B
a
n
k
,
 
9
9
 
W
a
s
h
.
2
d
 
3
9
4
,

663 P.2d 104, 112 (1983). C
our alo have

a
w
a
r
d
e
d
 
a
t
t
o
r
n
e
y
 
f
e
e
s
 
t
o
 
a
 
p
a
r
 
a
s
 
a
 
"
p
r
i
-

v
a
t
e
 
a
t
t
o
r
n
e
y
 
g
e
n
e
r
a
l
"
 
w
h
e
n
 

the ''vdication
o
f
 
a
 
s
t
r
o
n
g
 
o
r
 
s
o
c
i
e
t
a
y
 
i
m
p
o
r
t
n
t
 
p
u
b
l
i
c

p
o
l
i
c
y
"
 
t
a
e
s
 
p
l
a
e
 
a
n
d
 
t
h
e
 
n
e
c
e
s
s
a
r
y
 
c
o
s
t
s
 
i
n

d
o
i
n
g
 
s
o
 
"
t
r
n
s
c
e
n
d
 
t
h
e
 
i
n
d
i
v
i
d
u
a
l
 
p
l
a
i
t
i
s

p
e
c
u
n
 
i
n
t
e
e
s
t
 
t
o
 
a
n
 

extnt requig
s
u
b
s
i
d
i
a
t
i
o
n
.
"
 
S
e
r
r
n
o
 
v
.
 
P
r
i
s
~
 
2
0
 
C
a
l
.
3
d

2
5
,
 
1
4
1
 
C
a
I
.
R
p
t
r
.
 
3
1
5
,
 
3
2
6
,
 
5
6
9
 
P
.
2
d
 
1
3
0
3
,

1314 (1977).

(26) W
e now

 tur to the present cae.
T
h
e
r
e
 
i
s
 
n
o
 
d
o
u
b
t
 
t
h
a
t
 
t
h
e
 
p
l
a
i
t
i
s
 
i
n
 
t
h
i
s

cae have conferred substantial benefits on
al U

SW
C

 ratepayer. B
ased on the authori-

t
i
e
s
 
d
i
c
u
s
e
d
 
a
b
o
v
e
,
 
w
e
 
c
o
n
c
l
u
d
e
 
t
h
a
t
 
t
h
e

facts before us w
arant an aw

ard of attrney
fees to plaitis' counel under thi cour's
i
n
e
r
e
n
t
 
e
q
l
U
t
a
b
l
e
 
p
o
w
e
r
s
.
 
O
n
 
r
e
m
a
n
d
,
 
t
h
e

C
om

m
slon is diected to, detenne the

a
m
o
u
n
t
 
o
f
 
t
i
e
 
r
e
a
s
o
n
a
b
l
y
 
e
x
e
n
d
e
d
 
b
y

p
l
a
i
t
i
s
'
 
a
t
t
o
r
n
e
y
s
 
o
n
 
t
h
e
 
i
s
s
u
e
s
 
b
e
f
o
r
e
 
t
h
e

C
om

m
sion and on appeal upon w

hich plai-
tis have prevaied. In m

akg thi detenn-
nation, the C

om
m

sion should be guded by
our prior decisions on m

akg attorney fee
aw

ards. E
.g., C

abra v. C
ottreu, 694 P

.2d
6
2
2
,
 
6
2
4
2
5
 
(
U
t
a
 
1
9
8
5
)
.

T
o
 
t
h
e
 
e
x
n
t
 
t
h
e
 
C
o
m
m
s
i
o
n
 
f
i
n
d
s
,
 
a
f
r

consideration of the effects of today's rug
on the rate proceeding before it, that U

S
W

C
m

ust digorge overcharges pursuant to an

w
hich is shared by al m

em
bers of the class.

S
ee, e.g., C

entral R
ailroad &

 B
anking C

o. v.
Pettus, 113 U

.S. 116, 5 S.C
t. 387, 28 L

.E
d. 915

(
1
8
8
5
)
;
 
T
r
u
t
e
e
 
v
.
 
G
r
e
e
n
o
u
g
h
,
 
1
0
5
 
U
.
S
.
 
5
2
7
,

26 L
.E

d. 1157 (1881).
412 U

.S. at 6 n. 7, 93 S.C
t. at 1947 n. 7. A

s the
C

alifornia S
uprem

e' C
our stated in S

errano, the
substantial benefit exception "m

ay be view
ed as

an outgrow
t of the 'com

m
on fud' doctrne,

(and) perm
its the aw

ard of fees w
hen the litigant,

proceeding in a representative capacity, obtans
a
 
d
e
c
i
s
i
o
n
 
r
e
s
u
l
t
i
g
 
i
n
 
t
h
e
 
c
o
n
f
e
r
r
l
 
o
f
 
a
 
'
s
u
b
-

e
x
c
e
p
t
i
o
n
 
t
o
 
t
h
e
 
r
u
e
 
a
g
a
i
s
t
 
r
e
t
r
o
a
c
t
i
v
e
 
r
a
t
e
-

m
akng, plaitifs' aw

ard of attorney fees
should com

e out of that fud. M
il, 396

U
.
S
.
 
a
t
 
3
9
3
-
9
4
,
 
9
0
 
S
.
C
t
.
 
a
t
 
6
2
6
-
2
7
;
 
s
e
e

P
l
u
m
b
,
 
8
0
9
 
P
.
2
d
 
a
t
 
7
3
9
-
0
.

In the alternative, if no such fund is creat-
ed, w

e find that the private attorney general
exception to the A

m
erican rue is applicable

t
o
 
t
h
i
 
c
a
s
e
 
a
n
d
 
t
h
a
t
 
U
S
W
C
 
s
h
o
u
l
d
 
b
e
 
o
r
-

dered to pay those fees.19 A
s set out

t
h
r
o
u
g
h
o
u
t
 
t
h
 
o
p
i
n
o
n
,
 
p
l
a
i
t
i
s
 
h
a
v
e
 
s
u
c
-

cessfuy vidicated an im
portnt public poli-

c
y
 
b
e
n
e
f
i
t
t
i
g
 
a
l
l
 
o
f
 
t
h
e
 
r
a
t
e
p
a
y
e
r
s
 
i
n
 
t
h
e

s
t
a
t
e
.
 
P
l
a
i
t
i
s
,
 
a
 
h
a
n
d
f
 
o
f
 
r
a
t
e
p
a
y
e
r
s
 
a
c
t
-

ing entiely on their ow
n, took on U

SW
C

, the
Public Servce C

om
m

sion, and the D
iviion

o
f
 
P
u
b
l
i
c
 
U
t
i
l
t
i
e
s
 
a
n
d
 
h
a
v
e
 
s
u
c
c
e
e
d
e
d
 
i
n

h
a
v
i
g
 
t
h
e
 
C
o
m
m
s
i
o
n
'
s
 
r
a
t
e
 
o
f
 
r
e
t
u
 
s
e
t

aside as unaw
f, section 54.1(2) de-

clared unconstitutional, and the C
om

m
-

s
i
o
n
'
s
 
"
i
n
c
e
n
t
i
v
e
"
 
p
l
a
n
 
h
e
l
d
 
i
n
v
a
l
d
.
 
I
t
 
i
s

s
i
g
n
c
a
n
t
 
t
h
a
t
 
t
h
e
 
C
o
n
i
t
t
e
 
o
f
 
C
o
n
s
u
m
e
r

S
ervces, w

hich by statute. is " charged w
ith

the responsibilty of representig consum
er

interests, m
ade no appearance at al on thi

appeal and that the C
om

m
sion and D

iviion
of Public U

tities have opposed the ratepay-
e
r
s
 
o
n
 
a
U
 

i
s
s
u
e
s
.
 
T
h
e
 
r
e
s
u
l
t
s
 
a
c
h
i
e
v
e
d
 
b
y

the ratepayers w
i necessary benefit al

U
S

W
C

 ratepayers in the state of U
ta espe-

c
i
a
l
y
 
a
s
 
t
o
 
f
u
t
u
e
 
r
a
t
e
s
,
 
i
r
e
s
p
e
c
t
i
v
e
 
o
f

w
h
e
t
h
e
r
 
a
 
r
e
f
u
d
 
o
f
 
p
a
s
t
 
o
v
e
r
c
h
a
r
g
e
s
 
m
i
g
h
t

u
l
t
i
a
t
e
l
y
 
b
e
 
o
r
d
e
r
e
d
.
 
H
e
r
e
"
 
U
S
W
C
 
h
a
s

collected 
r
a
t
e
s
 
u
n
d
e
r
 
a
 

rate of retu that is
unaw

f and w
as authorid by theC

om
m

.
sion's unaw

f "incentive reguation" order
t
o
 
r
e
t
a
 
r
e
v
e
n
u
e
s
 
i
n
 
e
x
c
e
s
s
 
o
f
 
a
 
r
e
a
s
o
n
a
b
l
e

r
a
t
e
 
o
f
 
r
e
t
u
.
 
B
u
t
 
f
o
r
 
p
l
a
i
t
i
s
'
 
a
c
t
i
o
n
,
 
a
U

that w
ould have been unchalenged, and none

of nSW
C

's ratep.ayers w
ould ever have had

anyr~lief. In th~' absence of a com
m

on fud,
and under these circum

stances, it is appro-

statial benefit' of a pecunary or nonpecuniar
n
a
t
u
e
.
"
 
1
4
1
 
C
a
l
.
R
p
t
r
.
 
a
t
 
3
2
1
,
5
6
9
 
P
.
2
d
 
a
t
 
1
3
0
9
;

see also W
eiss v. B

runo, 83 W
ash.2d 911, 523

P.2d 915, 916 (1974) (en banc),

1
9
.
 
I
n
 
h
o
l
d
i
n
g
 
t
h
a
t
 
t
h
e
 
p
r
i
v
a
t
e
 
a
t
t
o
r
n
e
y
 
g
e
n
e
r
a

d
o
c
t
r
e
 
a
p
p
l
i
e
s
 
h
e
r
e
.
 
w
e
 
n
o
t
e
 
t
h
e
 
e
x
c
e
p
t
i
o
n
a
l

nature of this case. W
e further note that any

futue aw
ard of attorney fees under this doctrne

w
i take an equally extraordinar case.



7
8
4
 
U
t
a
 
8
8
5
 
P
A
C
I
F
I
C
 
R
E
P
O
R
T
E
R
,
 
2
d
 
S
E
R
I
E
S

priate to requie the shareholders of U
S

W
C

t
o
 
p
a
y
 
t
h
e
 
c
o
s
t
 
o
f
 
p
l
a
i
t
i
f
s
'
 
r
e
a
s
o
n
a
b
l
e
 
a
t
t
o
r
-

ney fees. S
ee S

errno, 141 C
al.R

ptr. at 326,
5
6
9
 
P
.
2
d
 
a
t
 
1
3
1
4
.

V
I
I
.
 
C
O
N
C
L
U
S
I
O
N

F
o
r
 
t
h
e
 
f
o
r
e
g
o
i
n
g
 
r
e
a
s
o
n
s
,
 
w
e
 
h
o
l
d
 
t
h
a
t

the 12.2%
 rate of retur on equity is unaw

-
fu, that U

ta C
ode A

nn. § 54.1(2) is
unconstitutional, that U

ta C
ode A

n. §54
4
-
.
1
(
1
)
 
i
n
c
o
r
p
o
r
a
t
e
s
 
c
o
s
t
-
f
-
s
e
r
v
c
e
 
c
r
t
e
r
i
a

a
s
 
a
 
l
i
t
a
t
i
o
n
 
o
n
 
t
h
e
 
t
y
e
s
 
o
f
 
i
n
c
e
n
t
i
v
e
 
p
l
a
r

that m
ay be adopted by the C

onusion, and
that the C

onusion's incentive reguation
p
l
a
n
 
i
n
 
t
l
u
 
c
a
e
 
i
s
 
i
n
v
a
l
d
.
 
W
e
 
a
l
s
o
 
h
o
l
d
 
t
h
a
t

plaitifs are entitled to attorney fees. W
e

rem
and to the C

onusion for fuher pro-
ceedigs.

Z
IM

M
E

R
M

A
, C

.J., and D
U

R
H

A
, J.,

concur.

H
O

W
E

, Justice, concurg in the result in
p
a
r
 
a
n
d
 

disentig in par:
I
 
c
o
n
c
u
r
 
i
n
 
t
h
e
 
r
e
s
u
l
t
 
o
f
 
p
a
r
 
I
 
a
n
d
 
I
I
 

of
t
h
e
 
m
l
i
o
r
i
t
y
 
o
p
i
n
o
n
.
 
H
o
w
e
v
e
r
,
 
b
e
c
a
u
s
e
 
t
h
e

i
s
s
u
e
 
o
f
 
t
h
e
 
c
o
n
s
t
i
t
u
t
i
o
r
i
a
l
i
t
y
 
o
f
 
a
 
p
u
b
l
i
c
 
u
t
i
-

t
y
s
 
v
e
t
o
 
p
o
w
e
r
 

under U
ta C

ode A
nn. § 54

4-.1(2) is not justiciable, I respectfy di-
sent as to par III, IV

, and V
. I alo

d
i
s
e
n
t
 
a
s
 
t
o
 
p
a
r
 
V
I
 
b
e
c
a
u
s
e
 
t
h
e
r
e
 
i
s
 
n
o

s
t
a
t
u
t
e
 
a
u
t
h
o
r
i
g
 

the aw
ard of attrney

fees 
a
n
d
 
b
e
c
a
u
s
e
 
a
 
s
u
b
s
t
a
n
t
i
 
p
a
r
 
o
f
 
t
h
e

t
i
e
 
a
n
d
 
e
f
f
o
r
t
 

o
f
 
t
h
e
 
r
a
t
e
p
a
y
e
r
s
'
 
a
t
t
o
r
n
e
y
s

h
a
s
 
b
e
e
n
 
s
p
e
n
t
 
i
n
 
p
u
r
s
u
i
g
 
m
o
o
t
 
i
s
s
u
e
s
,
 

as
e
x
l
a
i
e
d
 
i
n
 
t
l
u
 
o
p
i
n
o
n
.

I
n
 
t
h
e
 
i
n
t
a
n
t
 

case, U
SW

C
 proposèd an

incentive rate reguation plan w
hich the P

ub-
lic S

ervce C
onusion rejected. P

uruant
to section 54.1(1), the C

onusion then
form

ulated its ow
n incentive rate plan, but

U
S

W
C

 "elect(ed) not to proceed" w
ith that

p
l
a
n
.
 
U
t
a
 
C
o
d
e
 
A
n
.
 
§
 
5
4
.
1
(
2
)
.
 
T
h
e

r
a
t
e
p
a
y
e
r
s
 
a
r
g
u
e
 
t
h
a
t
 
t
l
u
 
v
e
t
o
 

pow
er is an

unconstitutional delegation of legislative and
judicial pow

er to a private pary. U
S

W
C

counters that the issue is m
oot because "no

p
l
a
n
 
o
f
 
a
n
y
 
k
i
d
 
i
s
 
n
o
w
 
i
n
 
e
f
f
e
c
t
 
u
n
d
e
r
 
t
h
e

pow
ers granted to the C

onusion by Sec-
tion 54.1."
I
n
 
D
u
r
a
n
 
v
.
 
M
o
r
,
 
6
3
5
 
P
.
2
d
 
4
3
,
 
4
5
 
(
U
t
a

1
9
8
1
)
,
 
w
e
 
h
e
l
d
 
t
h
a
t
 
"
(
i
)
f
 
t
h
e
 
r
e
q
u
e
s
t
e
d
 
j
u
d
i
-

cial relief cannot afect the rights of the
litigants, the case is m

oot and a cour w
i

norm
aly refrain from

 adjudicatig'it on the
m

erits." T
h is the case here. N

o incentive
rate plan w

ere left on the table afr U
SW

C
vetoed the C

om
m

ssion's incentive rate plan.
T

he C
om

m
ssion then ordered the traditional

m
e
t
h
o
d
'
 
o
f
 
r
e
g
u
a
t
i
o
n
,
 
w
h
i
c
h
 
t
h
e
 
r
a
t
e
p
a
y
e
r
s

have consistently regarded as desirable and
law

f. T
hus, the ratepayers' interest in

m
aitag traditional rate reguation of

U
S

W
C

 has been realed, and declarg sec-
t
i
o
n
 
5
4
.
1
(
2
)
 
u
n
c
o
n
s
t
i
t
u
t
i
o
n
a
l
 
w
i
 
n
o
t
 
a
f
~

f
e
c
t
 
t
h
a
t
 
i
n
t
e
r
e
s
t
.
 
S
e
e
 
S
t
a
t
e
 
v
.
 
S
i
m
s
,
 
8
8
1

P
.
2
d
 
8
4
0
 
(
U
t
a
 
1
9
9
)
 
(
h
o
l
d
i
g
 
c
a
s
e
 
m
o
o
t

w
here rug on constitutional question w

ould
have no legal effect on' the pares).

T
h
e
 
m
a
j
o
r
i
t
y
 
c
o
n
c
l
u
d
e
s
 
t
h
a
t
 
i
f
 
t
l
u
 
c
a
e
 
i
s

held to be m
oot, the constitutionalty of the

v
e
t
o
 
p
r
o
v
i
i
o
n
 
w
i
 
e
s
c
a
p
e
 
r
e
v
i
e
w
 
p
r
e
s
u
m
a
b
l
y

b
e
c
a
u
s
e
 
t
h
e
 
v
e
t
o
 
w
i
 
a
l
w
a
y
s
 
o
p
e
r
a
t
e
 
t
o
 
e
l
i
-

nate the plan authored under the authority of
s
e
c
t
i
o
n
 
5
4
.
1
.
 
H
o
w
e
v
e
r
,
'
 
t
h
e
 
a
b
s
e
n
c
e
 
o
f

s
u
c
h
 
a
 
p
l
a
n
 
i
s
 
n
o
t
 
t
h
e
 
r
e
a
S
o
n
 
t
h
 
c
a
s
e
 
i
s

m
o
o
t
.
 
I
t
 
i
s
 
m
o
o
t
 
b
e
c
a
u
s
e
 
.
 
n
o
 
p
a
r
y
 
h
a
s

sought to have the vetoed plan reintated:
O

bviously, U
S

W
C

 objects to the plan be-
cause it vetoed it. T

he C
onusion has not

appealed that veto, and the ratepayers have
consistently opposed incentive' rate regua-
tion in genera. B

y declarg the veto pow
er

unconstitutional, the m
ajority revitaes the

vetoed incentive rate reguation plan form
u-

l
a
t
e
d
 
b
y
 
t
h
e
 
C
o
n
u
s
i
o
n
,
 
a
 
r
e
s
u
l
t
 
n
o
 

pary to
t
h
i
s
 
c
a
s
e
 
s
e
e
k
s
.

W
i
t
h
 
t
h
e
 
p
a
r
e
s
 
u
n
i
o
n
n
y
 
o
p
p
o
s
e
d
 

to the
legal effect of declarg section 54.1(2)
unconstitutional, the m

ajority's opinon
am

ounts to nothg m
ore than an advisory

opinon. S
ee M

erhish v. H
.A

 F
olsom

 &
A
s
s
o
c
s
.
,
 
6
4
6
 
P
.
2
d
 
7
3
1
,
 
7
3
2
 
(
U
t
a
 
1
9
8
2
)

(recogig strong' judicial policy agast
g
i
v
i
g
 
a
d
v
i
o
r
y
 
o
p
i
n
o
n
s
)
.
 
W
e
 
s
h
o
u
l
d
 
w
a
t
 
t
o

decide the constitutionalty of section 54
4.1(2) until one or m

ore paries favor the
vetoed plan and argue for its reinstatem

ent.
T

hen a rug on the constitutionalty of the
veto pow

er w
i afect the interests of the

litigants. U
nti then, it is not the provice of

t
l
u
 
c
o
u
r
 
"
t
o
 
e
x
e
r
c
i
s
e
 
t
h
e
 
d
e
l
i
c
a
t
e
 
p
ò
w
e
r
 
o
f

pronouncig a statute unconstitutional in ab-
straC

t, hypothetica, or otherw
e m

oot caes"

'j(1~¡ei

j,oj1,I,1~.¡'1~~j

S
T

E
W

A
R

T
 v. U

T
A

H
 P

U
B

LIC
 S

E
R

V
IC

E
 C

O
M

'N
C

ite as 885 P.2d 759 (U
ta i 994)

U
t
a
 
7
8
5

such as the one now
 before us. H

oyle v.
M

onon 606 P.2d 240, 242 (U
ta 1980).1

Fuherm
ore, the ratepayers do not have

s
t
a
n
d
i
g
'
 
t
o
 
c
h
a
l
e
n
g
e
 
t
h
e
 
s
t
a
t
u
t
e
.
 
T
h
e
 
c
o
n
-

s
t
i
t
u
t
i
o
n
a
l
i
t
y
 
o
f
 
a
 statute canot be attaked

"by paries w
hose interests have not been,

a
n
d
 
a
r
e
 

not about to be, prejudiced by the
operation of the statute." I d.; see also C

a-
vaness'v. C

ox, 598 P.2d 349, 351-52 (U
ta

1979) (holdig that pary m
ay chalenge con-

stitutionalityof statute only w
hen it is being

o
r
 
i
s
 
a
b
o
u
t
 
t
o
 
b
e
 
a
p
p
l
i
e
d
 

to iu or her diad-
v
a
n
t
a
g
e
)
;
 
S
i
m
s
 
v
.
 
S
m
i
t
h
,
 
5
7
1
 
P
.
2
d
 
5
8
6
,
 
5
8
7

(U
ta 1977) (holdig that before par m

ay
a
t
t
c
k
 
c
o
n
s
t
i
t
u
t
i
o
n
a
l
t
y
 
o
f
 
s
t
a
t
u
t
e
,
 
h
e
 
o
r
 
s
h
e

m
ust be adversely afected by that very stat-

ute).

,¡J"~IIiI

T
he ratepayers' interests w

ere not preju-
diced by the operation of section 54.1(2).
R
a
t
h
e
r
,
U
S
W
C
'
s
 
v
e
t
o
 
c
l
e
a
r
e
d
 
t
h
e
 

w
ay for the

C
onusion to òrder the traditional rate reg-

u
l
a
t
i
o
n
 
w
h
i
c
h
 
t
h
e
y
 
s
e
e
k
.
 
A
i
 

w
e explaied in

M
cR

ae v. Jackson 526 P.2d 1190 (U
ta

1
9
7
4
)
,
 
"
T
h
e
 
f
u
c
t
i
o
n
 
o
f
 
a
p
p
e
l
l
t
e
 
c
o
u
r
,
 
l
i
e

t
h
a
t
 
o
f
 
c
o
u
r
 
g
e
n
e
r
a
y
,
 
i
s
 
n
o
t
 

t
o
 
g
i
v
e
 
o
p
i
n
-

ions on m
erely abstract or theoretical m

at-
ters, but only to decide acU

al controersis
i
n
j
u
r
i
l
y
 
a
f
f
e
c
t
i
n
g
 

the rih1 of som
 party

to the litigation." ld. at 1191 (em
phasis add-

ed) (quotig 5 A
m

.Jur.2d A
ppal and E

rr
§ 761 (1962)); see alo R

eynold, 788 P.2d at
1045. B

ecuse secton 54.1(2) did not
operate to their diadvantae, the ratepayers
lack stading to chalenge its constitutional-
ty.F

inally, the m
ajority notes that U

S
W

C
"vigorously argues that U

ta C
ode A

n.
§
 
5
4
.
1
(
1
)
,
 
t
h
e
 
p
r
o
v
i
i
o
n
 

authorig in-
centive rate reguation, is constitutional" and
t
h
a
t
 
t
h
e
 
"
r
a
t
e
p
a
y
e
r
s
 
a
r
g
u
e
 
j
u
s
t
 
a
s
 
v
i
g
o
r
o
u
s
l
y

t
o
 
t
h
e
 
c
o
n
t
r
a
r
.
"
 
2
)
t
 
t
h
e
n
 
r
e
a
c
h
e
s
 
t
h
e
 
q
u
e
s
-

tion because it "is presented in the requiite

1
.
 
T
h
e
 
e
x
c
e
p
t
i
o
n
s
 
t
o
 
t
h
e
 
m
o
o
t
n
e
s
s
 
d
o
c
t
r
n
e
 
d
o
 
n
o
t

apply. See Sim
s, 881 P.2d at 842 (listing excep-

t
i
o
n
s
 
t
o
 
m
o
o
t
n
e
s
s
 
d
o
c
t
r
i
n
e
)
 

(citing R
eynolds v.

R
e
y
n
o
l
i
1
,
 
7
8
8
 
P
.
2
d
 
1
0
4
4
,
 
1
0
4
5
'
-
6
 
(
U
t
a
 
C
t
.
A
p
p
.

1990)). A
s explained, w

lue capable ~of repeti-
t
i
o
n
,
 
t
h
e
 
i
n
s
t
a
t
 
c
a
s
e
 
i
s
 
n
o
t
 
"
l
i
k
e
l
y
 
(
t
o
)
 
e
s
c
a
p
e
'

judicial review
." . W

ickham
 v. Fisher, 629 P.2d

8
9
6
,
 
8
9
9
 
(
U
t
a
h
 
i
 
9
8
 
I
)
.
 
L
i
k
e
w
i
s
e
,
 
n
o
 
"
i
r
r
e
p
a
r
a
b
l
e

injur" w
i result if the case is not decided

im
m

ediately, In re J.P., 648 P.2d 1364, 1371
(
U
t
a
h
 
1
9
8
2
)
,
 
a
n
d
 
t
h
e
 
c
o
n
t
r
o
v
e
r
s
y
 
h
a
s
 
n
o
t
 
c
o
n
t
i
-

adversaral conte." H
ow

ever, "(a) constitu-
tional question does not are m

erely because
i
t
 
i
s
 
r
a
i
e
d
 
a
n
d
 
a
 
d
e
c
i
s
i
o
n
 
i
s
 
s
o
u
g
h
t
 
t
h
e
r
e
o
n
.
"

H
oyle, 606 P.2d at 24. T

he question m
ust

also' be justiciable. In the recent case of
S

tate v. S
im

s, 881 P
.2d 840 (U

tah 1994), w
e

h
e
l
d
 
t
h
a
t
 
t
h
e
 
q
u
e
s
t
i
o
n
 
o
f
 
t
h
e
 
c
o
n
s
t
i
t
u
t
i
o
n
a
l
t
y

of a roadblock under the U
ta C

onstitution
w
a
s
 
m
o
o
t
 
e
v
e
n
 
t
h
o
u
g
h
 
b
o
t
h
 
p
a
r
e
s
 
h
a
d

b
r
i
e
f
e
d
 
a
n
d
 
a
r
g
u
e
d
 
t
h
e
 
q
u
e
s
t
i
o
n
 
a
n
d
 
s
o
u
g
h
t

o
u
r
 
o
p
i
n
o
n
.
 
W
e
 
d
e
c
l
i
e
d
 
b
e
c
a
u
s
e
 
a
n
y
o
p
i
n
-

ion ''w
ould have no legal effect on the par-

t
i
e
s
.
"
 
I
 
d
.
 
a
t
 
8
4
2
.

B
y declarg the veto pow

er in section 54
4
-
.
1
(
2
)
 
u
n
c
o
n
s
t
i
t
u
t
i
o
n
a
l
,
 
t
h
e
 
m
a
j
o
r
i
t
y

breathes lie into the C
om

m
ision's incentive

r
a
t
e
 
p
l
a
n
 
b
u
t
 
t
h
e
n
,
 
q
u
i
c
k
l
y
 
p
r
o
c
e
e
d
s
 
t
o
 
s
h
o
o
t

the plan dow
n by fidig it unaw

f. T
h

contradictory course is unw
aranted. T

he
constitutionalty of section 54.1(2) as pre-
s
e
n
t
e
d
 
i
n
.
 
t
h
s
 
c
a
s
e
 
i
s
 
a
 
n
o
n
j
u
s
t
i
c
i
a
b
l
e
 
q
u
e
s
-

tion. T
hat being the case, it is unnecessar

to decide the severabilty of section 54
4.1(1) or the, law

fess of the C
om

m
ision's

i
n
c
e
n
t
i
v
e
 
r
a
t
e
 
p
l
a
n
 
u
n
d
e
r
 
t
h
a
t
 
s
e
c
t
i
o
n
.

H
A

L
, J., heard the arguents but

r
e
t
i
e
d
 
b
e
f
o
r
e
 
h
e
 
c
o
u
l
d
 
a
c
t
 
o
n
 
t
h
e
 
o
p
i
n
o
n
.

ued to exist "after the issue has becom
e m

pot for
t
h
e
 
l
i
t
i
g
a
n
t
s
.
"
 
R
e
y
n
o
l
d
s
,
 
7
8
8
 
P
.
2
d
 
a
t
 
1
0
4
6
.

U
S

W
C

's veto of the C
om

m
ission's incentive rate

plan advanced the ratepayers' interest in m
ain-

tainíng traditional rate reguation, and nO
 par

argues for reinstatem
ent of that plan.

2
.
 
U
S
W
C
 
a
r
g
u
e
s
 
t
h
e
 
c
o
n
s
t
i
t
u
t
i
o
n
a
l
 
q
u
e
s
t
i
o
n
 

i
n
 
t
h
e

a
l
t
e
r
n
a
t
i
v
e
,
 
s
t
a
t
i
g
 
t
h
a
t
 
i
t
s
 
c
o
n
s
t
i
t
u
t
i
o
n
a
l
 
a
r
g
u
-

m
ents "are only relevant if the C

our declies to
r
u
e
 
t
h
a
t
 
t
h
o
s
e
 
i
s
s
u
e
s
 
a
r
e
 
m
o
o
t
.
"


