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·1· · · · · · · · · · · ·PROCEEDINGS

·2· · · · · · · · · COMMISSIONER LEVAR:· Good morning.

·3· ·We are here in Public Service Commission Docket

·4· ·09-035-15 in the Matter of the Application of Rocky

·5· ·Mountain Power for Approval of its Proposed Energy

·6· ·Cost Adjustment Mechanism.· Why don't we start with

·7· ·appearances for the Utility.

·8· · · · · · · · · MS. HOGLE:· Good morning.· Yvonne

·9· ·Hogle on behalf of Rocky Mountain Power.· With me

10· ·here today is Mr. Mike Wilding, who will be a

11· ·witness in the case.· Thank you.

12· · · · · · · · · COMMISSIONER LEVAR:· Thank you.

13· · · · · · · · · MS. SCHMID:· Good morning.· Patricia

14· ·Schmid with the Attorney General's Office for the

15· ·Division of Public Utilities.· The Division's

16· ·witnesses today are Mr. Charles Peterson and

17· ·Mr. David Thomson.

18· · · · · · · · · MR. MOORE:· Thank you.· Robert Moore

19· ·with the Attorney General's office representing the

20· ·Office of Consumer Services.· With me is Danny

21· ·Martinez, a utility analyst for the Office of

22· ·Consumer Services, and our consultant, Philip Hayet.

23· · · · · · · · · COMMISSIONER LEVAR:· Thank you.

24· · · · · · · · · MR. DODGE:· Good morning,

25· ·Mr. Chairman.· Gary Dodge of Hatch, James and Dodge,
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·1· ·on behalf of UAE.· UAE's witness is Kevin Higgins,

·2· ·who will join us at some point today.

·3· · · · · · · · · COMMISSIONER LEVAR:· Okay.· Thank

·4· ·you.

·5· · · · · · · · · MR. EVANS:· I'm William Evans of

·6· ·Parsons, Behle and Latimer, on behalf of the Utah

·7· ·Industrial Energy Consumers.· We, as you know, don't

·8· ·have a witness this morning but have filed comments

·9· ·in this docket.

10· · · · · · · · · COMMISSIONER LEVAR:· Thank you.· Any

11· ·other preliminary matters before we move forward

12· ·with the testimony?· Okay.· Let me just ask the

13· ·parties -- this docket started with a report from

14· ·the Division of Public Utilities, but I'll seek your

15· ·input on whether it makes sense to start with them

16· ·or to start with the Utility first based on the way

17· ·the issues are developed through the docket.· Let me

18· ·go to Ms. Hogle first.· Does it make sense to start

19· ·with you?

20· · · · · · · · · MS. HOGLE:· That is how I have been

21· ·assuming the hearing would develop, but I have no

22· ·preference.

23· · · · · · · · · COMMISSIONER LEVAR:· Okay.· Any

24· ·thoughts otherwise?· Ms. Schmid?

25· · · · · · · · · MS. SCHMID:· Since people are
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·1· ·responding to the Division's report, it seems that

·2· ·it would be prudent to have the Division go first.

·3· · · · · · · · · COMMISSIONER LEVAR:· Okay.· You had

·4· ·envisioned presenting your witness first; correct,

·5· ·Ms. Hogle?

·6· · · · · · · · · MS. HOGLE:· Yes, correct.

·7· · · · · · · · · COMMISSIONER LEVAR:· Any other

·8· ·parties have a position on the issue or any interest

·9· ·in this issue?

10· · · · · · · · · MR. MOORE:· The Office has no

11· ·position.

12· · · · · · · · · MR. DODGE:· We'll leave it to you.

13· · · · · · · · · COMMISSIONER LEVAR:· Okay.· Well, let

14· ·me just look to my colleagues.· We haven't discussed

15· ·this.· This is kind of -- do you want to break for a

16· ·second?

17· · · · · · · · · COMMISSIONER CLARK:· I'm not sure a

18· ·break is necessary.· I'm going to leave it to you as

19· ·well.· I don't have a preference, I really don't.

20· · · · · · · · · COMMISSIONER WHITE:· If Ms. Hogle has

21· ·a preference and if the Division has a preference,

22· ·it seems like it makes sense to defer to the

23· ·Division.

24· · · · · · · · · COMMISSIONER LEVAR:· This docket did

25· ·start with a report from the Division, so if their
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·1· ·desire is to present first, then that should be

·2· ·accommodated.

·3· · · · · · · · · MS. SCHMID:· The Division would like

·4· ·to call its first witness, Mr. Charles Peterson.

·5· · · · · · · · · · CHARLES PETERSON,

·6· ·having been first duly sworn to tell the truth, was

·7· · · · · · examined and testified as follows:

·8· · · · · · · · · · · ·EXAMINATION

·9· ·BY MS. SCHMID:

10· · · · Q.· ·Good morning.· Please state your full

11· ·name, business address, by whom you are employed,

12· ·and title for the record.

13· · · · A.· ·Charles E. Peterson of -- my office is in

14· ·the Heber Wells building on the fourth floor in Salt

15· ·Lake City, Utah.· I'm a utility technical consultant

16· ·with the Division of Public Utilities.

17· · · · Q.· ·In that capacity, did you participate in

18· ·this docket on behalf of the Division?

19· · · · A.· ·Yes.

20· · · · Q.· ·Were you involved in the preparation of

21· ·the DPU's evaluation report of Rocky Mountain

22· ·Power's EBA Pilot Program?

23· · · · A.· ·Yes.

24· · · · Q.· ·Were you -- did you prepare or cause to be

25· ·prepared your direct testimony, DPU No. 5.0 direct
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·1· ·with accompanying exhibits, your DPU direct

·2· ·supplemental 5.0 direct supplemental, your rebuttal

·3· ·DPU No. 5.0R with an exhibit -- supplemental also

·4· ·had an exhibit -- and your surrebuttal DPU No.

·5· ·5.0SR?

·6· · · · A.· ·Yes, I did.

·7· · · · Q.· ·Do you have any changes or corrections to

·8· ·those?

·9· · · · A.· ·Not beyond what's contained in the direct

10· ·supplemental testimony you referred to.

11· · · · Q.· ·If I were to ask you the same questions

12· ·today that were presented in your testimony, would

13· ·the answers be the same?

14· · · · A.· ·Yes.

15· · · · · · · · · MS. SCHMID:· With that, the Division

16· ·would like to move the admission of the final -- the

17· ·DPU's Evaluation Report and Mr. Peterson's

18· ·testimony.

19· · · · · · · · · COMMISSIONER LEVAR:· If any party

20· ·objects to that motion, please indicate to me.· And

21· ·I'm not seeing any objections, so the motion is

22· ·granted.

23· ·BY MS. SCHMID:

24· · · · Q.· ·Do you have a summary?

25· · · · A.· ·Yes, I do.

http://www.litigationservices.com


Page 9
·1· · · · Q.· ·Please proceed.

·2· · · · A.· ·Good morning, Commissioners.· The Division

·3· ·appreciates the opportunity to evaluate PacifiCorp's

·4· ·EBA pilot program.

·5· · · · · · ·The Division believes that its proposed

·6· ·changes to the actual EBA program are relatively

·7· ·minor.· While not directly a change to the structure

·8· ·of the EBA pilot program, in order to keep net power

·9· ·cost baseline somewhat current -- what the Division

10· ·has referred to as the mismatch problem -- the

11· ·Division proposed that PacifiCorp should be required

12· ·to file in general rate cases periodically beginning

13· ·with the filing in 2017.· The Division proposed that

14· ·the Company file general rate cases at least every

15· ·three years thereafter.· PacifiCorp holds that this

16· ·is a major change to the program.· I will discuss a

17· ·bit more of the mismatch problem in a moment.

18· · · · · · ·I propose two other changes to the EBA:

19· ·The elimination of wheeling revenues from the EBA

20· ·and a change to the annual EBA audit schedule.

21· ·Simply put, wheeling revenues are not related to net

22· ·power costs paid by the Company's retail customers.

23· ·And the Division has always believed that they are

24· ·inappropriately included in the EBA.· The arguments

25· ·in favor of keeping wheeling revenues in the EBA
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·1· ·largely revolve around the idea that ratepayers

·2· ·today have been net beneficiaries, including revenue

·3· ·increments in the EBA, and therefore they should be

·4· ·retained.

·5· · · · · · ·The Division does not consider this to be

·6· ·a compelling justification.· This is an appropriate

·7· ·time for the Commission to remove wheeling revenues

·8· ·from the EBA.· The Division proposes to change the

·9· ·annual EBA audit schedule as follows:· The Company

10· ·would file March 15 as it currently does.· After a

11· ·review by the Division, interim EBA rates could go

12· ·into effect on May 1st that would amortize the EBA

13· ·balance over the next 12 months.· The Division would

14· ·file its audit report on November 15, following

15· ·which the Commission would set a schedule for

16· ·intervenors to file testimony or comments, followed

17· ·by a hearing about February 1st.· The Commission

18· ·could order a true-up of any interim rates beginning

19· ·March 1st, which, if the incremental changes were

20· ·small, could be amortized over a March or April or

21· ·roughly two-month period.· Having interim rates

22· ·would help minimize carrying charges and serve to

23· ·allow the Company to recover its expenses or

24· ·ratepayers to receive any refunds more quickly.

25· · · · · · ·I alluded in my direct testimony that
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·1· ·there may be legal issues with the imposition of

·2· ·interim rates.· The Division is not strongly wedded

·3· ·to this idea, although there are policy and

·4· ·practical benefits to interim rates.· Absent the

·5· ·imposition of interim rates, the Commission set EBA

·6· ·rates to go into effect on March 1st of the year

·7· ·following the Company's filing for then a 12-month

·8· ·amortization.

·9· · · · · · ·In my direct testimony, the Division also

10· ·proposed to alter the EBA carrying charge.· However,

11· ·the Company reminded the Division that it had

12· ·stipulated in the Deer Creek mine closure docket

13· ·that it would not seek a change in the EBA carrying

14· ·charge until the next general rate case.· The

15· ·Division has withdrawn its request to change the

16· ·carrying charge in this docket.

17· · · · · · ·A further comment on the mismatch issue.

18· ·Mr. Higgins, in testimony filed on behalf of UAE,

19· ·argues that the mismatch issue need not be decided,

20· ·in part because the function of the EBA is to simply

21· ·true-up net power costs that are already in rates to

22· ·the actual net power costs on a dollar per megawatt

23· ·basis -- dollar per megawatt hour basis.· Therefore,

24· ·Mr. Higgins suggests that it doesn't really matter

25· ·what the baseline that power cost in rates be.
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·1· ·Mr. Higgins is correct that adjusting the baseline

·2· ·from time to time doesn't matter a whole lot if

·3· ·there are no sharing bands and there are no carrying

·4· ·charge issues.· Of course, there are no sharing

·5· ·bands currently in the EBA, at least through 2019.

·6· ·There continues to be carrying charges that are a

·7· ·detriment to ratepayers that could sometimes reverse

·8· ·and penalize the Company.· The Division believes

·9· ·that some resolution of the mismatch issue is better

10· ·done sooner rather than later.· The Division also

11· ·believes that eventually this issue will need to be

12· ·addressed.

13· · · · · · ·The Company proposes to add three items to

14· ·the EBA that are non-net power cost items by its own

15· ·admission.· The Division opposes the inclusion of

16· ·any non-net power costs in the EBA.· First, by

17· ·definition, the EBA is set up for the recovery of

18· ·net power costs as they are usually defined.· And

19· ·second -- and perhaps most importantly -- expanding

20· ·the EBA in the manner the Company suggests sets a

21· ·bad precedent that will only encourage efforts to

22· ·further expand the EBA.· The Company also seems to

23· ·ask the Commission to make the EBA program

24· ·permanent.· The Division opposes any such suggestion

25· ·as premature and outside the scope of the present
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·1· ·process.

·2· · · · · · ·Finally, some intervenor comments uses

·3· ·language in the Division's final EBA evaluation

·4· ·report that discusses the limitations of the

·5· ·Division's annual audit.· They seem to hint that the

·6· ·Company's net power costs are or may be inaccurate

·7· ·or imprudent.· I want to make a couple of

·8· ·clarifications.· The Division perceives its audit

·9· ·limitations to mean that it cannot attest to the

10· ·audit results as being a statistically accurate

11· ·representation of the universe of net power costs,

12· ·but can only be applied to the results specifically

13· ·discussed in the Division's annual audit reports.

14· ·Therefore, the Division is not warranting that the

15· ·net power costs reported by the Company are

16· ·materially accurate in a formal audit sense.

17· · · · · · ·However, this does not mean that the

18· ·Division has any evidence that the Company's

19· ·reported net power costs are materially inaccurate

20· ·or imprudent beyond those items specifically called

21· ·out in the Division's annual audit reports, nor does

22· ·the Division currently harbor a belief that the

23· ·Company's reported net power costs may be materially

24· ·inaccurate or imprudent.

25· · · · · · ·This concludes my opening statement.
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·1· · · · Q.· ·A clarifying question.· Mr. Peterson, your

·2· ·testimony talks about wheeling revenues and wheeling

·3· ·expenses.· Could you please explain what wheeling

·4· ·revenues are and what wheeling expenses are?

·5· · · · A.· ·Well, briefly, wheeling expenses, the

·6· ·Division believes, are properly included in the net

·7· ·power costs because they are a cost incurred by the

·8· ·Company to deliver power to its retail customers.

·9· ·The wheeling revenues, however, relate to rents that

10· ·third parties pay on the Company's transmission

11· ·system and are not -- there is no cause and effect

12· ·relationship between wheeling revenues and wheeling

13· ·expenses or between wheeling revenues and net power

14· ·costs.· Therefore, the Division thinks that and

15· ·believes that it's inappropriate to have wheeling

16· ·revenues in the EBA.

17· · · · · · ·Now, since the Commission has previously

18· ·ordered wheeling revenues to be included in the EBA,

19· ·we have effectively an implicit tracking mechanism

20· ·for wheeling revenues.· So if the parties wanted to

21· ·bring out wheeling revenues in a separate tracker,

22· ·the Division may support such a move.· But we think

23· ·it's important to keep the EBA somewhat pure with

24· ·respect to the recovery of net power costs as we

25· ·traditionally define them.
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·1· · · · · · · · · MS. SCHMID:· Thank you.· Mr. Peterson

·2· ·is now available for questions from the parties and

·3· ·from the Commission.

·4· · · · · · · · · COMMISSIONER LEVAR:· Thank you.· I'll

·5· ·go to Mr. Moore next.

·6· · · · · · · · · · · ·EXAMINATION

·7· ·BY MR. MOORE:

·8· · · · Q.· ·Hello, Mr. Peterson.

·9· · · · A.· ·Good morning.

10· · · · Q.· ·You mentioned in your summary that you

11· ·have withdrawn your request for the Commission to

12· ·consider carrying charges in this docket?

13· · · · A.· ·Yes.

14· · · · Q.· ·Do you have a copy of your testimony?

15· · · · A.· ·Yes.

16· · · · Q.· ·On page 8 of your surrebuttal --

17· · · · A.· ·Page 8 of surrebuttal?

18· · · · Q.· ·Yes -- you state that your reason for

19· ·withdrawing the request for the Commission to

20· ·consider carrying charges is due to Mr. Wilding's

21· ·testimony regarding a stipulation entered in the

22· ·Deer Creek mine closure; is that correct?

23· · · · A.· ·Yes.

24· · · · Q.· ·Do you have Mr. Wilding's testimony

25· ·available to you?
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·1· · · · A.· ·I do not.

·2· · · · Q.· ·Let me read you a provision where

·3· ·Mr. Wilding, I'm sorry, testifies on page 7

·4· ·regarding the stipulation.· Mr. Wilding states that

·5· ·the parties agree that the carrying costs related to

·6· ·deferral should be 6 percent as set forth in the EBA

·7· ·tariff for -- and I'm paraphrasing here -- deferrals

·8· ·relating to the closure of the Deer Creek Mine.

·9· · · · · · · · · COMMISSIONER LEVAR:· Mr. Moore, I

10· ·don't think we're getting your voice on the

11· ·streaming.

12· · · · · · · · · MR. MOORE:· Thank you, Commissioner.

13· ·BY MR. MOORE:

14· · · · Q.· ·Let me start again.· The parties agree

15· ·that the carrying costs of EBA-related deferrals

16· ·should be 6 percent as set forth in the EBA tariff.

17· ·And then -- I'm paraphrasing here -- with the

18· ·exception of the carrying charges in the Deer Creek

19· ·Mine's closure.· Again quoting, the testimony

20· ·concludes with this statement:· "This condition

21· ·should exist until the effective date of the

22· ·Company's next general rate case."· Does that seem

23· ·familiar to you?

24· · · · A.· ·Generally familiar.· I did review the

25· ·stipulation as well as Mr. Wilding's testimony.
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·1· · · · Q.· ·Well, so your testimony is that this

·2· ·stipulated language that provides the 6 percent

·3· ·interest rate should exist until the effective date

·4· ·of the next general rate case is somehow

·5· ·inconsistent with Mr. Martinez's surrebuttal

·6· ·testimony, which says, "The Office's carrying

·7· ·charges recommendations, if accepted by the

·8· ·Commission, would presumably be implemented in the

·9· ·next general rate case."

10· · · · A.· ·Okay. I'm sorry.· I didn't quite -- what

11· ·was the specific question you're asking?

12· · · · Q.· ·The specific question is, is the

13· ·stipulation inconsistent with the testimony of Mr.

14· ·Martinez from the Office, who has not withdrawn the

15· ·request for the Commission to consider this

16· ·document -- the carrying charges -- when he sums up

17· ·stating, "The Office's carrying charges

18· ·recommendation, if accepted by this Commission,

19· ·would presumably be implemented in the next general

20· ·rate case."

21· · · · A.· ·I think that would be consistent with the

22· ·stipulation.· That's not the exact position the

23· ·Division has taken, but I don't see that

24· ·specifically as inconsistent.· But that might be a

25· ·legal question to parse out.
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·1· · · · Q.· ·Turning to the question of wheeling

·2· ·revenues, is it not true that your position opposing

·3· ·the inclusion of wheeling revenues in the EBA is

·4· ·based on what you describe as a philosophical view

·5· ·that only net power costs should be included in the

·6· ·EBA, and in your view, in a technical sense,

·7· ·wheeling revenues are not precisely net power costs?

·8· · · · A.· ·Well, that's essentially it.· It's a

·9· ·policy matter.· We believe that the EBA should be as

10· ·pure as possible and letting outside items into the

11· ·EBA only sets up the situation that encourages more

12· ·items to be lumped into the EBA.

13· · · · Q.· ·Is it not true on page 10 of your direct

14· ·testimony and in your summary you state that as an

15· ·alternative to including wheeling revenues in the

16· ·EBA, a separate tracker could be set up for wheeling

17· ·revenues with some reservations to that proposition?

18· · · · A.· ·That is my testimony, yes.

19· · · · Q.· ·But the Division would likely support a

20· ·wheeling revenue tracker; isn't that true?

21· · · · A.· ·Depending on how it's structured, we might

22· ·support it, yes.

23· · · · Q.· ·Isn't it true that as a practical matter

24· ·rather than a philosophical matter, a separate

25· ·tracker for wheeling revenues would present the same
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·1· ·benefits or detriments of including wheeling

·2· ·revenues in the EBA, but the separate tracker would

·3· ·be more complex and therefore more inefficient?

·4· · · · A.· ·I don't think it would be necessarily more

·5· ·complex or inefficient since all the parties --

·6· ·since the Company has to compile the data and all

·7· ·the parties have to analyze it.· In the current EBA

·8· ·docket, there might be cause to have some additional

·9· ·memoranda or testimony filed each year, but I don't

10· ·see that as a major issue.· But in answer to the

11· ·main thrust of your question as I understood it, as

12· ·a practical matter, if you're looking at sheer

13· ·practicality and not policy or philosophy, having a

14· ·separate tracker would, in the end, have little

15· ·practical difference being in or out of the EBA.  I

16· ·acknowledge that, but I think there's a significant

17· ·policy issue that needs to be addressed with that.

18· · · · · · · · · MR. MOORE:· Thank you very much,

19· ·Mr. Peterson.· I have no further questions.

20· · · · · · · · · COMMISSIONER LEVAR:· Thank you, Mr.

21· ·Moore.· Mr. Dodge?

22· · · · · · · · · · · EXAMINATION

23· ·BY MR. DODGE:

24· · · · Q.· ·Thank you, Mr. Chairman.· Mr. Peterson,

25· ·the Division appears to believe that the EBA ought
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·1· ·to be strictly limited to net power costs.· If one

·2· ·were to step beyond net power costs, if the Division

·3· ·identified an easy way to define what should and

·4· ·should not be in the EBA -- in other words, if you

·5· ·break that barrier that you're trying not to break

·6· ·to go beyond net power costs, fuel costs, have you

·7· ·identified any way to keep the EBA limited in any

·8· ·way?

·9· · · · A.· ·Well, one of the ways the Division

10· ·attempts to keep it limited is to detail

11· ·specification of net power costs accounting --

12· ·account numbers -- so that we know with some fair

13· ·degree of precision what is allowable in the EBA,

14· ·and then anything that's not in those accounting

15· ·numbers would not be included in the EBA.· Even with

16· ·the detail we've had published in the tariff,

17· ·there's occasionally some items that under the

18· ·current system of accounts, non-net power costs can

19· ·slip in, but I think we're generally aware of those.

20· ·I don't know if that answers your question, but it

21· ·seems to be the main thrust as I understood it.

22· · · · Q.· ·Has the Division witnessed problems in the

23· ·past with utilities trying to expand the scope of an

24· ·energy balancing account?

25· · · · · · · · · MS. SCHMID:· Objection.· Beyond the
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·1· ·scope of Mr. Peterson's testimony.

·2· · · · · · · · · MR. DODGE:· I believe he actually did

·3· ·testify to that he sees it being open to -- the

·4· ·Division doesn't want it open to all kinds of

·5· ·different costs.· I'm saying have you seen a problem

·6· ·with that in the past.

·7· · · · · · · · · COMMISSIONER LEVAR:· Let me clarify.

·8· ·Is your question about other utilities in other

·9· ·jurisdictions?· Because I think that's the basis of

10· ·Ms. Schmid's objection.

11· · · · · · · · · MR. DODGE:· I'm specifically talking

12· ·about in this state.

13· · · · · · · · · MS. SCHMID:· Objection withdrawn.

14· · · · · · · · · COMMISSIONER LEVAR:· Okay.· Thank

15· ·you.

16· · · · A.· ·The obvious example is that Mr. Wilding

17· ·has specifically proposed to having three items that

18· ·he admits are not net power costs as we've

19· ·traditionally defined them, and he even suggests

20· ·that there may be at least one additional item that

21· ·in the future the Company may request inclusion in

22· ·the EBA.

23· ·BY MR. DODGE:

24· · · · Q.· ·So I guess my question is, is the Division

25· ·worried about a slippery slope here?
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·1· · · · A.· ·Yes.

·2· · · · Q.· ·In response to Mr. Wilding's suggestion

·3· ·about resetting base net power costs each year, Mr.

·4· ·Peterson, you testified that the Division notes the

·5· ·proposal may have a legal problem of being

·6· ·tantamount to a single-item rate case.· Does the

·7· ·Division also recognize that there might be a legal

·8· ·problem with the interim rates that the Division

·9· ·suggests?

10· · · · A.· ·Yes.· I mentioned that specifically in my

11· ·opening comments, but, you know, that's something

12· ·for you attorneys to argue about.

13· · · · Q.· ·With respect to the carrying charge,

14· ·Mr. Peterson, I just have a question about your view

15· ·of what a stipulation means vis-a-vis the

16· ·Commission.

17· · · · A.· ·Yes.

18· · · · Q.· ·You indicated that the carrying charge

19· ·stipulation, when you entered into that, you

20· ·contemplated a new rate case early in 2016; is that

21· ·right?

22· · · · A.· ·Yes.· If you were to refer specifically to

23· ·my direct testimony in that docket, I specifically

24· ·mention the expectation of a January 2016 rate case

25· ·filing.
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·1· · · · Q.· ·In your view, if circumstances had changed

·2· ·and the Commission were to find that that carrying

·3· ·charge is no longer just and reasonable --

·4· · · · · · · · · MS. SCHMID:· Objection.· Calls for

·5· ·speculation.

·6· · · · · · · · · MR. DODGE:· I'm not asking a legal

·7· ·question.· I'm asking does the Division believe that

·8· ·the Commission can't look at that -- shouldn't look

·9· ·at that.

10· · · · · · · · · COMMISSIONER LEVAR:· I'd like to get

11· ·clarification of the question again.

12· · · · · · · · · MR. DODGE:· The question is if

13· ·circumstances have changed from those facts and

14· ·circumstances assumed when that stipulation was

15· ·entered into and as a result of that --

16· · · · · · · · · COMMISSIONER LEVAR:· The Deer Creek

17· ·stipulation?

18· · · · · · · · · MR. DODGE:· Yes.· And I'll ask the

19· ·Division if the Division believes circumstances have

20· ·changed and the consequence of that interest rate is

21· ·no longer just and reasonable, do you believe the

22· ·Division has no ability to speak out and say it

23· ·ought to be changed?

24· · · · · · · · · COMMISSIONER LEVAR:· Let me go to Ms.

25· ·Schmid to clarify your objection.
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·1· · · · · · · · · MS. SCHMID:· To the extent that he

·2· ·seems to be asking for a legal conclusion, I object.

·3· ·To the extent that he is asking whether or not the

·4· ·Division can speak to an issue, I do not object.

·5· · · · · · · · · MR. DODGE:· Then I'll say the latter.

·6· · · · · · · · · MS. SCHMID:· Could you please restate

·7· ·the question?

·8· ·BY MR. DODGE:

·9· · · · Q.· ·Can the Division speak up if it believes

10· ·that the interest rate is no longer just and

11· ·reasonable, notwithstanding the stipulation, given a

12· ·change in the circumstances?

13· · · · A.· ·I think the Division could stand up and

14· ·speak out in spite of the stipulation.· At this

15· ·point on this particular issue, the Division has

16· ·elected not to press the matter in this docket.

17· · · · Q.· ·With respect to the mismatch issue,

18· ·Mr. Peterson, you indicated that although you -- I

19· ·forget the word you used -- you understood

20· ·Mr. Higgins' points, the Division believes that the

21· ·mismatch issue should be addressed sooner rather

22· ·than later.· You remember that?

23· · · · A.· ·Yes.

24· · · · Q.· ·You have testified, have you not, in your

25· ·testimony that prior to the expiration of the -- in
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·1· ·2019 -- of the sharing band elimination, there

·2· ·should be another docket in which the decision

·3· ·should be made about whether to extend the EBA and,

·4· ·if so, under what terms?

·5· · · · A.· ·Your question is has the Division

·6· ·recommended another docket in perhaps a couple of

·7· ·years that would deal with the EBA, the major

·8· ·questions about the EBA?

·9· · · · Q.· ·Yes.

10· · · · A.· ·Yes, we have recommended that.

11· · · · Q.· ·And wouldn't that be a good docket -- one

12· ·other predicate fact.· You've also indicated you

13· ·agree with Mr. Higgins that, given the elimination

14· ·of the sharing band, whether or not we have an

15· ·annual reset or a rate case in the middle won't

16· ·change anything -- ultimately, what customers pay

17· ·other than maybe carrying charge implications?

18· · · · A.· ·Well, carrying charges is an implication

19· ·that continues to go forward, but Mr. Higgins is, or

20· ·you, are correct that the sharing band was the

21· ·larger issue relating to the reset of the baseline.

22· · · · Q.· ·So I guess my question is, wouldn't you

23· ·agree that a good time to address the issue of

24· ·whether, and if so, how to deal with a mismatch

25· ·issue would be in the context of that case in a
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·1· ·couple of years when we're also dealing with whether

·2· ·to reinstitute a sharing band?

·3· · · · A.· ·Well, that obviously would be an option.

·4· ·The Division also considers the carrying charge

·5· ·issue to be a sum in part, and so we brought it up

·6· ·in this process.

·7· · · · · · · · · MR. DODGE:· Okay.· Thank you.· I have

·8· ·no further questions.

·9· · · · · · · · · COMMISSIONER LEVAR:· Mr. Evans?

10· · · · · · · · · MR. EVANS:· Thank you, Mr. Chairman.

11· ·BY MR. EVANS:

12· · · · Q.· ·Good morning, Mr. Peterson.

13· · · · · · ·MS. HOGLE:· Your Honor, I have an

14· ·objection.· Per the Commission's order last week, I

15· ·believe, UIEC has been deemed to be a public

16· ·witness, and therefore the Company objects to its

17· ·participation in this evidentiary hearing.· And in

18· ·addition, per rule 746110-K, I believe that UIEC is

19· ·well aware that the Commission generally prohibits

20· ·parties from making their case on cross-examination

21· ·given especially that UIEC did not present a

22· ·witness.

23· · · · · · ·COMMISSIONER LEVAR:· Thank you.· Mr.

24· ·Evans, do you want to respond to the objection?

25· · · · · · · · · MR. EVANS:· Yes, thank you.· I think
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·1· ·my questions are going to go to Mr. Peterson's

·2· ·comment on the stand today about the Division's

·3· ·ability to conduct a prudence review.· I believe

·4· ·that he prefaced that with the statement that it was

·5· ·directed toward comments that the UIEC had filed.

·6· ·So we're not making our case on cross, but

·7· ·Mr. Peterson has addressed assumptions underlying

·8· ·the legal argument in the UIEC's comments.· And I

·9· ·believe that it's fair game for me to direct some

10· ·questions to him about his criticism of the

11· ·assumptions that I made or that UIEC made in their

12· ·comments.

13· · · · · · · · · So this isn't making our case on

14· ·cross, it is rehabilitating our case because he has

15· ·addressed it from the stand this morning.

16· · · · · · · · · MS. SCHMID:· May the Division weigh

17· ·in as it's the Division's witness?

18· · · · · · · · · COMMISSIONER LEVAR:· Yes.

19· · · · · · · · · MS. SCHMID:· Ms. Hogle is quicker on

20· ·the trigger than I am, but thank you.· The Division

21· ·also objects to UIEC trying to make its case through

22· ·cross-examination of Mr. Peterson, and furthermore

23· ·to the extent that he is pursuing assumptions

24· ·underlying his legal arguments to the extent that

25· ·that calls for a legal conclusion, I object.
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·1· · · · · · · · · COMMISSIONER LEVAR:· I'd like to ask

·2· ·Mr. Evans one clarifying question just to make sure

·3· ·that I'm following you correctly.· And I'm trying to

·4· ·remember Mr. Peterson's responses to questions.  I

·5· ·remember him making the point that he didn't want to

·6· ·make legal arguments in his testimony,

·7· ·appropriately.· Describe for me again your position

·8· ·of what Mr. Peterson has testified to with respect

·9· ·to the legal arguments that are contained in your

10· ·comments.· And I apologize if I'm asking you to be

11· ·repetitive, but just so I completely understand.

12· · · · · · · · · MR. EVANS:· In our comments, we

13· ·relied on certain statements in the Division's final

14· ·evaluation report in which the Division remarked

15· ·that it was -- it had reservations about its ability

16· ·to conduct an adequate prudence review of net power

17· ·costs.· And part of our argument, legal argument,

18· ·was based on the uncertainty revolving around those

19· ·prudence reviews.· Mr. Peterson, on the stand this

20· ·morning, said, "I'd like to"· -- he wanted to

21· ·address those comments and clarify that about --

22· ·make clarifications about limitations of the

23· ·Division's ability to conduct a materially accurate

24· ·audit.

25· · · · · · · · · And so I want to follow up with that
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·1· ·and probe a little bit the extent to which the

·2· ·Division is confident in the results of its prudence

·3· ·review.· And I think that's fair game.· It is a

·4· ·response to his response to my comments.· If he had

·5· ·said nothing about my comments, I would be able to

·6· ·waive cross, but having attacked the basis for my

·7· ·comments, I think I need to rehabilitate them.  I

·8· ·think I'm entitled to do that since he offered the

·9· ·testimony from the stand.

10· · · · · · · · · MR. DODGE:· Chairman, may I weigh in

11· ·briefly?· I apologize for this.· Other than -- I'm

12· ·very resistant -- I strongly resist any argument

13· ·that an intervenor in the docket who chooses not to

14· ·file testimony cannot show up and cross-exam

15· ·witnesses of parties trying to make affirmative

16· ·changes.· That certainly has not been the practice

17· ·before this Commission.· I've done it many times.  I

18· ·agree that the rule says you can't make your case

19· ·through cross, so someone who shows up and tries to

20· ·make an affirmative case for some changes ought to

21· ·be restricted.· But not just because they're a party

22· ·without testimony -- that shouldn't restrict their

23· ·ability to ask questions.

24· · · · · · · · · And primarily I submit that the

25· ·objections are premature because he hasn't asked a
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·1· ·question yet.· If your Honor believes that a

·2· ·question or if any parties believe that a question

·3· ·is aimed at making an affirmative case as opposed to

·4· ·probing the case of the parties before the

·5· ·Commission proposing something, then I think that

·6· ·the objection may be well-founded.· But it's

·7· ·certainly, you know, objectionable to me to think

·8· ·that people of parties can't show up who have not

·9· ·filed direct testimony and question those that are

10· ·proposing something before this Commission.

11· · · · · · · · · MS. SCHMID:· That is not the

12· ·Division's position.· The Division believes that

13· ·parties are entitled to show up and question, just

14· ·not to make their case.

15· · · · · · · · · COMMISSIONER LEVAR:· Did you have a

16· ·question, Commissioner White?

17· · · · · · · · · COMMISSIONER WHITE:· I just had a

18· ·clarifying question.· Are the questions of the

19· ·issues you'd like to probe, were they the subject of

20· ·the prefiled direct testimony or something that

21· ·Mr. Peterson has brought up today in his summary?

22· · · · · · · · · MR. EVANS:· They are the subject of

23· ·the Division's final evaluation report and subject

24· ·matter that he brought up this morning from the

25· ·stand.
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·1· · · · · · · · · COMMISSIONER LEVAR:· Mr. Clark, did

·2· ·you want to ask any questions of anybody?

·3· · · · · · · · · COMMISSIONER CLARK:· No, no

·4· ·questions.

·5· · · · · · · · · COMMISSIONER LEVAR:· And, Mr. Moore,

·6· ·did you have any position on this?

·7· · · · · · · · · MR. MOORE:· The Office has no

·8· ·position other than to concur with Mr. Dodge that an

·9· ·intervenor has the right to cross appropriately,

10· ·even though they don't submit a witness testimony.

11· · · · · · · · · COMMISSIONER LEVAR:· Anything further

12· ·from anybody?· Ms. Hogle, this is your objection so

13· ·I'll let you sum.

14· · · · · · · · · MS. HOGLE:· Yes, your Honor.· What

15· ·Mr. Dodge and Mr. Moore and, I believe, Mr. Evans,

16· ·are attempting to do would undermine the process and

17· ·has been undermining the process that is going on

18· ·today.· I believe the Commission was clear in its

19· ·order last week about UIEC being a public witness.

20· ·I believe that UIEC is making a case or did, in

21· ·fact, make a case in its comments regarding the EBA.

22· ·It's not just defending its position or it's not

23· ·just wanting to clarify comments or testimony made

24· ·by Mr. Peterson this morning.· UIEC laid out its

25· ·case very clearly in its comments, and the
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·1· ·Commission has already determined that those

·2· ·comments are public.· It follows then that it should

·3· ·be treated just like a public witness would be

·4· ·treated.

·5· · · · · · · · · And this is even more important when

·6· ·the attorney representing the UIEC has been

·7· ·participating in this proceeding for a very long

·8· ·time and knows the process very well, and in the

·9· ·Company's case, is attempting to undermine it and

10· ·changing the rules as we speak.· That is its attempt

11· ·and therefore the Commission -- excuse me, the

12· ·Company -- again moves for the Commission to strike

13· ·any of Mr. Evans' testimony that comes out as a

14· ·result of this and deems his questioning to be

15· ·inappropriate.

16· · · · · · · · · MR. EVANS:· May I respond?

17· · · · · · · · · COMMISSIONER LEVAR:· I mean, at some

18· ·point, we don't want to continue back and forth.  I

19· ·think she has the right to sum her motion, but if

20· ·you want to comment a little bit further --

21· · · · · · · · · MR. EVANS:· It isn't accurate to say

22· ·that we are in the same status of a public witness.

23· ·We are intervenors in this proceeding and, as

24· ·Ms. Hogle points out, have been for seven years.

25· ·The fact that we chose not to file testimony in this

http://www.litigationservices.com


Page 33
·1· ·phase of the docket shouldn't preclude us from

·2· ·offering legal argument to the Commission.· And when

·3· ·the Division's witness addresses that argument from

·4· ·the stand and challenges some of the assumptions

·5· ·that are made in that argument that are based on the

·6· ·Division's report, I think the cross is entirely

·7· ·appropriate.· I'm not trying to make my case.· I'm

·8· ·trying to rebut the Division's surrebuttal -- this

·9· ·is surrebuttal of the Division's rebuttal of my

10· ·case.· If they thought that this should be treated

11· ·like testimony, then they should not have addressed

12· ·it from the stand this morning.

13· · · · · · · · · COMMISSIONER LEVAR:· Anything

14· ·further, Ms. Hogle?

15· · · · · · · · · MS. HOGLE: I believe that he just

16· ·made a statement.· He testified and, therefore,

17· ·again, the fact that he is a well-known lawyer, has

18· ·been participating in this case for a long time

19· ·really underscores the importance of keeping the

20· ·process as has been and as has the Commission

21· ·historically respected it and followed.· Thank you.

22· · · · · · · · · MS. SCHMID:· And may I add one more

23· ·thing?· Mr. Peterson's summary this morning

24· ·summarized his written testimony.· UIEC and

25· ·others --
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·1· · · · · · · · · COMMISSIONER LEVAR:· I'm not sure

·2· ·your microphone is picking up.

·3· · · · · · · · · MS. SCHMID:· UIEC is not the only

·4· ·party to question the audit, so I think that it is

·5· ·unreasonable to characterize Mr. Peterson's comments

·6· ·as just addressing UIEC's public witness comments.

·7· · · · · · · · · COMMISSIONER LEVAR:· Thank you.

·8· ·Before I rule on this motion, I'm just going to turn

·9· ·to my colleagues and see if a break is appropriate

10· ·or if any discussion among the three of us -- sorry

11· ·to put you on the spot.

12· · · · · · · · · COMMISSIONER CLARK:· I'm fine with

13· ·you ruling on the motion, Chair LeVar, and I'll give

14· ·you my perspective if you'd like, but I think you

15· ·should allow the question Mr. Evans wants to ask.

16· ·Seems to me it's a reasonable follow-up to Mr.

17· ·Peterson's statements to us today or testimony to us

18· ·today.· His summary, in other words.

19· · · · · · · · · COMMISSIONER WHITE:· I guess my

20· ·concern is, I recognize that the Commission in the

21· ·past and historically has allowed intervening

22· ·parties who have not had a witness to participate,

23· ·but I guess my concern is, you know, again, we have

24· ·issued an order with respect to UIEC's comments.

25· ·And I guess my question is, if we open this up,

http://www.litigationservices.com


Page 35
·1· ·where does it end?· In other words, if Mr. Peterson

·2· ·introduces additional evidence beyond the scope --

·3· ·he was intending to address the comments of UIEC's

·4· ·-- does that then provide another right for

·5· ·essentially in vivo or live round of additional

·6· ·testimony on the part of other intervenors or

·7· ·parties in this case?· I guess that's my question is

·8· ·where does this end.

·9· · · · · · · · · COMMISSIONER LEVAR:· So you're asking

10· ·Mr. Evans a question?

11· · · · · · · · · COMMISSIONER WHITE:· I'm just

12· ·responding to your -- again, maybe this is more

13· ·appropriate to have a discussion offline, but I'm

14· ·thinking out loud about my concerns about where

15· ·we're heading with this.· I guess I would -- again,

16· ·if it was very, very discreetly focused on that

17· ·specific issue of what he's introduced today rather

18· ·than going beyond that, that might be a

19· ·consideration to think about.· But, you know, if

20· ·we're going to allow additional live cross -- I mean

21· ·additional testimony outside the scope of direct,

22· ·that's my question is where does that end.· So with

23· ·that, I guess the question is do you want to take it

24· ·offline to think about this for a second or are you

25· ·ready to -- I'll defer to you ultimately.
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·1· · · · · · · · · COMMISSIONER LEVAR:· I think the

·2· ·right way -- I think I'm going to rule on this

·3· ·motion.· And as I look at the administrative ruling,

·4· ·which in R746-111-10 says, "The Commission

·5· ·discourages and may prohibit parties from making

·6· ·their cases through cross-examination."· And I think

·7· ·the line that seems appropriate to me based on

·8· ·Ms. Hogle's objection is probably one that's going

·9· ·to have to be addressed on a question-by-question

10· ·basis.· I agree that it's inappropriate for UIEC to

11· ·try to make its public comments into sworn testimony

12· ·in this hearing through questions, and that's the

13· ·line we have to be careful that we don't cross.

14· · · · · · · · · Where it's asking Mr. Peterson

15· ·questions about his testimony, to the specific

16· ·objection, I don't have the transcript in front of

17· ·me and I don't have a photographic memory to

18· ·remember exactly what Mr. Peterson has said this

19· ·morning with respect to his testimony, and I don't

20· ·even remember whether he specifically referred to

21· ·the legal arguments or whether he referred to

22· ·principles that are contained in the public comments

23· ·from UIEC.· So it seems to me the appropriate way to

24· ·handle this matter is to allow questioning with that

25· ·line as the line we don't want to cross, and we may
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·1· ·have to deal with individual objections as that

·2· ·questioning goes forward.

·3· · · · · · · · · MR. EVANS:· Thank you.

·4· · · · · · · · · MS. SCHMID:· To facilitate narrowing

·5· ·the scope of Mr. Evans' questions and making sure

·6· ·they are appropriate, the Division would request

·7· ·that the court reporter read back the portion of Mr.

·8· ·Peterson's summary this morning addressing the

·9· ·audit.

10· · · · · · · · · COMMISSIONER LEVAR:· What's the best

11· ·way for us to identify that portion of his

12· ·testimony?· Should we take a brief recess and, Ms.

13· ·Schmid, maybe communicate with the court reporter on

14· ·that or any party that wants to do so?· I think

15· ·that's probably an appropriate, helpful step at this

16· ·point.· Would a five-minute break facilitate that?

17· · · · · · · · · MS. SCHMID:· I believe it would.

18· · · · · · · · · COMMISSIONER LEVAR:· Why don't we

19· ·come back at 9:50.

20· · · · · · · · · (A brief recess was taken.)

21· · · · · · · · · COMMISSIONER LEVAR:· So then before

22· ·we go to Mr. Evans' first question, Ms. Schmid

23· ·wanted to make a clarification with respect to

24· ·Mr. Peterson's testimony this morning; is that

25· ·correct?
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·1· · · · · · · · · MS. SCHMID:· Yes.· What I'd like to

·2· ·do is have the court reporter read her rough

·3· ·transcription into the record to help us focus.

·4· · · · · · · · · COMMISSIONER LEVAR:· Okay.· And

·5· ·you've identified the portion?

·6· · · · · · · · · MS. SCHMID:· Yes.· And Mr. Evans

·7· ·participated in that, as did Ms. Hogle.

·8· · · · · · · · · COMMISSIONER LEVAR:· Okay.· Thank

·9· ·you.

10· · · ·(A portion of the transcript was read back.)

11· · · · · · · · · MR. EVANS:· Mr. Chairman, I think

12· ·she's read the portion that entitles me to ask the

13· ·question, because his testimony, in the very first

14· ·part, says he's addressing intervenor comments.· And

15· ·so I want to respond to his addressing those

16· ·comments.· She can read the beginning of that

17· ·paragraph again to confirm that his comments were

18· ·directed to the UIEC comments, if you'd like.

19· · · · · · · · · COMMISSIONER LEVAR:· I'm not sure she

20· ·should necessarily re-read it.· Was there any more

21· ·you wanted read into the record, Ms. Schmid?

22· · · · · · · · · MS. SCHMID:· Yes.· I would like to

23· ·have his comments on the audit read into the record

24· ·in totality so we aren't just taking a single

25· ·sentence out of context.
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·1· · · · · · · · · (The paragraph was read back.)

·2· · · · · · · · · MR. PETERSON:· May I make a comment

·3· ·on what she just read?

·4· · · · · · · · · COMMISSIONER LEVAR:· I'm not sure how

·5· ·appropriate that is.

·6· · · · · · · · · MR. EVANS:· Thank you, Mr. Chairman.

·7· ·Mr. Peterson, since we're opening this back up, I

·8· ·think you can find opportunities to comment.

·9· ·Really, what I'm searching for is clarification, and

10· ·the questions are probably a lot more innocuous than

11· ·the lead-up to allowing the question might suggest.

12· ·I wonder -- statistically, you say that the Division

13· ·cannot attest the results are statistically

14· ·accurate.· Can you explain what that means?

15· · · · · · · · · MS. HOGLE:· I'm sorry.· I'm going to

16· ·renew my objection.· I object because I did not hear

17· ·the UIEC being mentioned in any of the language that

18· ·was read back from the reporter, and so I don't

19· ·believe that Mr. Peterson was discussing the UIEC

20· ·comments at all.

21· · · · · · · · · MR. EVANS:· Well, let's ask

22· ·Mr. Peterson.

23· · · · · · · · · COMMISSIONER LEVAR:· Before we ask --

24· ·I think I'll rule on this objection.· The basis on

25· ·which we're allowing Mr. Evans to ask questions is
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·1· ·not whether UIEC was referred to in Mr. Peterson's

·2· ·statements.· It's whether he's crossing the line

·3· ·from asking clarifying questions of Mr. Peterson's

·4· ·testimony versus trying to rehabilitate or trying

·5· ·to -- rehabilitate is a strong word -- trying to

·6· ·change his unsworn comments into testimony at the

·7· ·hearing.· That's the line I think we can't cross.

·8· ·Although, having said that, I do recall the phrase

·9· ·"intervenor comments," and I believe UIEC is the

10· ·only intervenor that's filed unsworn comments.· But

11· ·with that, I think I'm going to allow the question

12· ·to be answered.

13· · · · · · · · · THE WITNESS:· Okay.· Would you repeat

14· ·the question, please?

15· ·BY MR. EVANS:

16· · · · Q.· ·The question is what does it mean to say

17· ·that the Division cannot attest that the results are

18· ·statistically accurate?

19· · · · A.· ·Well, my understanding of the audit

20· ·process -- when a CPA firm, for example, audits a

21· ·company and files an attestation of correctness to

22· ·financial statements, they have reviewed the

23· ·financial statements and audited them, which

24· ·involves making statistical samples of selected

25· ·items.· They do not look at the whole universe of
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·1· ·accounts.· And then based on their statistical

·2· ·sampling, they attribute to the financial statements

·3· ·as a whole the characteristic that they found in

·4· ·their statistical sampling.· And that allows them to

·5· ·say that they believe that -- I think the language

·6· ·now is something to the effect that it's free of all

·7· ·material defect or inaccuracy.· The Division does

·8· ·not make such an attestation.· Our sampling which we

·9· ·do is limited in scope and does not allow us, we

10· ·believe, to attest in this outside auditor sense to

11· ·the correctness of the financial statements or, in

12· ·this case, the specific net power cost accounts.

13· ·And so we want to be clear that we're not doing that

14· ·sort of technical audit.· Does that answer that

15· ·specific question?

16· · · · Q.· ·Yes.· Thank you.· And when you say that

17· ·the Division does not attest in the formal sense of

18· ·an audit to the accuracy of the net power cost data

19· ·submitted by the Company, is it the case that -- I

20· ·think you said but I'll ask you again -- that the

21· ·Division also cannot attest to the prudence of those

22· ·transactions?

23· · · · · · ·MS. SCHMID:· Objection.· I don't recall

24· ·the word prudence.

25· · · · · · · · · MR. EVANS:· Well, if you want to
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·1· ·spend the Commission's time going back and looking

·2· ·at it, I can tell you that it's there.· And this is

·3· ·a question that I think is in line with what I have

·4· ·been given latitude to do this morning.· So,

·5· ·Mr. Chairman, may I proceed?

·6· · · · · · · · · COMMISSIONER LEVAR:· I'm going to

·7· ·allow that question to be answered.

·8· · · · A.· ·The Division is also not attesting in this

·9· ·audit sense to any prudence or imprudence of the

10· ·Company's financial statements or net power costs

11· ·taken as a whole.

12· ·BY MR. EVANS:

13· · · · Q.· ·Thank you.· And would you look at the

14· ·final evaluation report on page 42, if you would,

15· ·please.· I'm sorry, 43.· If you look at the first

16· ·full paragraph on that page, beginning "The Division

17· ·is concerned," would you read that into the record,

18· ·please?

19· · · · A.· ·Okay.· I must have a different pagination

20· ·that starts "The Division's concern."

21· · · · Q.· ·It's on page 43 in my copy.

22· · · · A.· ·And that's the start of the paragraph?

23· · · · · · · · · MS. SCHMID:· I believe that I have a

24· ·copy.

25· · · · · · · · · THE WITNESS:· I think I see it on
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·1· ·page 44 of my copy.· Apparently, when it prints out,

·2· ·it prints out different pages.· Do you want me to

·3· ·read that paragraph?

·4· ·BY MR. EVANS:

·5· · · · Q.· ·Yes, please.

·6· · · · A.· ·"The Division is concerned that it may be

·7· ·virtually impossible to meaningfully assess the

·8· ·prudency of daily trading transactions because of a

·9· ·lack of contemporaneous and verifiable source

10· ·documentation supporting and justifying the trades

11· ·made.· In the first two EBA audits, the Division

12· ·identified several supporting documentation issues

13· ·related to front office transactions.· If the

14· ·Division -- excuse me -- if the Company continues to

15· ·improve its written documentation as it has in fact

16· ·done since the start of the EBA, the Division will

17· ·be able to more adequately assess the prudence of

18· ·these transactions.· But at this time, it cannot

19· ·state that improved documentation will alleviate its

20· ·prudency concerns stated above.· Even with

21· ·supporting documentation, the Division's resource is

22· ·limited to reviewing small samples and relying on

23· ·the expertise of its consultant to make a prudency

24· ·determination.· Expanding its scope of review in

25· ·this area would require additional resources not
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·1· ·presently available to the Division."

·2· · · · Q.· ·Thank you.· Is that still the view of the

·3· ·Division of Public Utilities?

·4· · · · A.· ·Yes, but if you'll note, it's limited

·5· ·specifically to the daily trading transactions that

·6· ·the Company does to meet its energy balancing needs,

·7· ·primarily.

·8· · · · Q.· ·And how many of those daily transactions

·9· ·are submitted to the Division for review?

10· · · · A.· ·We typically review about 60.

11· · · · Q.· ·How many are submitted for review?· How

12· ·many daily transaction actions are there in an EBA

13· ·review?

14· · · · A.· ·There's thousands, tens of thousands.

15· · · · · · ·MS. SCHMID:· Objection.· It goes beyond

16· ·facts in evidence.

17· · · · · · ·COMMISSIONER LEVAR:· Mr. Evans, do you

18· ·want to respond to that objection?

19· · · · · · · · · MR. EVANS:· Say what?· I'm sorry. I

20· ·didn't hear it.

21· · · · · · · · · COMMISSIONER LEVAR:· The objection

22· ·was -- will you restate your objection, Ms. Schmid?

23· · · · · · · · · MS. SCHMID:· Mr. Evans is going

24· ·beyond facts already in evidence.

25· · · · · · · · · MR. EVANS:· I'm probing the meaning
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·1· ·of "statistically significant."· That's what this

·2· ·discussion is about.· Well, I'll move on.· I'll move

·3· ·on.

·4· · · · · · · · · COMMISSIONER LEVAR:· The question was

·5· ·answered, and I think I'll let it stay there and

·6· ·move on.

·7· ·BY MR. EVANS:

·8· · · · Q.· ·Would you turn over the page of the

·9· ·Division's report, please?· And maybe on your page

10· ·45 is a paragraph that begins, "While the Division

11· ·was generally supportive of the Company..."· Do you

12· ·see that?

13· · · · A.· ·Yes.

14· · · · Q.· ·And halfway down that paragraph, I'll read

15· ·this line in if you don't mind.· It says, "The

16· ·Division continues to have concerns about

17· ·determining transaction prudency."· Have I read that

18· ·correctly?

19· · · · A.· ·Yes.

20· · · · Q.· ·Is that still true?

21· · · · A.· ·Yes.· And I think it refers back to what

22· ·we've previously discussed.

23· · · · Q.· ·All right.· I'm going to read the next

24· ·sentence.· "The Division" --

25· · · · · · · · · MS. HOGLE:· Excuse me.· I have an
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·1· ·objection.· I believe at this point Mr. Evans is

·2· ·actually testifying, and there's no real question

·3· ·there other than to confirm what's already in the

·4· ·report.· The report is already part of this

·5· ·proceeding.· I think Mr. Evans is going beyond the

·6· ·scope of the line of questioning that your Honors

·7· ·imposed based on my objection earlier this morning.

·8· · · · · · · · · MS. SCHMID:· The Division agrees and

·9· ·believes that he has crossed that line.

10· · · · · · · · · MR. EVANS:· If I may?

11· · · · · · · · · COMMISSIONER LEVAR:· Yes, Mr. Evans.

12· · · · · · · · · MR. EVANS:· Mr. Peterson's testimony

13· ·from the stand this morning threw some doubt on

14· ·whether the statements in the Division's report

15· ·still reflected the view of the Division.· I think

16· ·as part of the scope of this cross I'm entitled to

17· ·ask if the Division still holds the views stated in

18· ·the report.

19· · · · · · · · · MS. HOGLE:· May I respond to that?

20· · · · · · · · · COMMISSIONER LEVAR:· Yes, Ms. Hogle.

21· · · · · · · · · MS. HOGLE:· I believe that at this

22· ·point it appears to, at least myself, that, again,

23· ·Mr. Evans is going beyond the line of questioning

24· ·that was allowed this morning.· And beyond that, he

25· ·is attempting to make his case, which has
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·1· ·specifically been prohibited and as he acknowledges

·2· ·and as he acknowledged this morning, and therefore I

·3· ·renew my objection.

·4· · · · · · · · · MR. EVANS:· If I may, I can wrap this

·5· ·up in one final question if you'd like and we'll be

·6· ·done with it.

·7· · · · · · · · · COMMISSIONER LEVAR:· I think the

·8· ·questions I've heard so far have been related to the

·9· ·Division's position in Mr. Peterson's testimony, and

10· ·I don't think we've yet gotten repetitive on those

11· ·questions, so I think I'm going to allow this to

12· ·continue a little further.

13· ·BY MR. EVANS:

14· · · · Q.· ·Thank you.· On page 45 of your report,

15· ·Mr. Peterson, and on page 44 of mine, in the same

16· ·paragraph in the following sentence from the one

17· ·that I just quoted, it reads, "The Division has

18· ·relied on the 70/30 sharing split to give it some

19· ·confidence that the Company will generally act with

20· ·prudence because of the potential loss to the

21· ·Company outside of the threat of a formal prudence

22· ·disallowance by regulators.· That Company incentive

23· ·is now gone."· Is that still the view of the

24· ·Division of Public Utilities?

25· · · · A.· ·Yes.
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·1· · · · · · · · · MR. EVANS:· Thank you.· No more

·2· ·questions.

·3· · · · · · · · · COMMISSIONER LEVAR:· Ms. Hogle, any

·4· ·cross-examination for Mr. Peterson?

·5· · · · · · · · · MS. HOGLE:· None.

·6· · · · · · · · · COMMISSIONER LEVAR:· Ms. Schmid, any

·7· ·redirect?

·8· · · · · · · · · MS. SCHMID.· None.

·9· · · · · · · · · COMMISSIONER LEVAR:· Mr. Clark, do

10· ·you have anything for Mr. Peterson?

11· · · · · · · · · COMMISSIONER CLARK:· Couple of

12· ·questions, and, again, in the same general area that

13· ·we have been probing.· I'm looking at the

14· ·conclusions and recommendations on page 49 of the

15· ·report, and what I'd like to understand is if the

16· ·request that the Commission consider employing

17· ·interim rates as a means to afford more time for

18· ·review to the Division, is that going to help the

19· ·Division to feel more confident in the results of

20· ·its review and to alleviate some of the reservations

21· ·that are expressed on page 49?

22· · · · · · · · · THE WITNESS:· Well, the Division is

23· ·asking for an extension to alleviate some of the

24· ·pressures and increase the scope of our -- the

25· ·time-imposed pressures to do the audit and to allow
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·1· ·us to increase the scope of our audit.· At this

·2· ·time, I cannot say that the Division believes that

·3· ·we will get to a point where we can make a formal

·4· ·attestation of the material correctness of the net

·5· ·power costs as a result of our audit.· But in an

·6· ·informal sense, it would increase our comfort level

·7· ·with the audit generally -- and just say it would

·8· ·increase our comfort level -- and it should increase

·9· ·the comfort level of parties that are relying on the

10· ·Division's audit.· But I can't say that we will

11· ·necessarily ever get to a point where we would make

12· ·a formal attestation of the Company's financial

13· ·statement, at least as related to net power costs.

14· · · · · · · · · But I think what I intended to convey

15· ·in my opening comments was that part of the reason

16· ·we're not making an attestation is that we're not

17· ·prepared to say that our sample is a statistically

18· ·accurate representation of the Company's financial

19· ·statements.· And also, we do not want to convey the

20· ·impression that we necessarily believe that the

21· ·Company, at this point, has been doing anything --

22· ·has been making inaccurate or materially inaccurate

23· ·reports to the Division and the Commission.· So we

24· ·have no evidence of any specific problems beyond

25· ·what we have brought out in our audit reports, and
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·1· ·we don't have reason to believe that there are

·2· ·problems.· But at this point, perhaps, and probably

·3· ·going into the future indefinitely, we are not going

·4· ·to be able to say yes, indeed, we have a

·5· ·statistically valid audit that we can attest to the

·6· ·material accuracy of their financial statements.

·7· ·Maybe this is a fine technical distinction that I'm

·8· ·trying to make, but that's what we're trying to say.

·9· · · · · · · · · COMMISSIONER CLARK:· I just wanted to

10· ·be sure that I could infer, at least from your

11· ·testimony -- and it's probably explicit here as

12· ·well -- that additional time would allow you to

13· ·check more items and feel greater confidence in your

14· ·work product, ultimately, at the conclusion of the

15· ·final review of a given period of net power costs.

16· · · · · · · · · THE WITNESS:· Yes, that's a fair

17· ·statement.

18· · · · · · · · · COMMISSIONER CLARK:· And you ask us

19· ·to consider implementing interim rates but recognize

20· ·that there may be legal issues associated with that,

21· ·and I'm loathe to ask you to offer a legal opinion

22· ·on that or to express the Division's view, but I'm

23· ·interested in whether or not the Division does have

24· ·a view.· So I guess I turn to the Division's counsel

25· ·to inquire, is there any reason why or any legal
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·1· ·impediment in the Division's view for the Commission

·2· ·to approve the recommendation that we employ interim

·3· ·rates in this setting as we do in some other

·4· ·balancing account related dockets?

·5· · · · · · · · · MS. SCHMID:· Earlier in this lengthy

·6· ·process, the Commission did rule that interim rates

·7· ·were not allowed under the statute.· That said,

·8· ·there are ways to implement interim rates, such as

·9· ·seeking a change at the legislature of the statute

10· ·and perhaps other means.· The Commission could also

11· ·change its order, but at this time I believe there

12· ·are impediments to having interim rates.

13· · · · · · · · · COMMISSIONER CLARK:· Thank you.  I

14· ·don't have further questions.

15· · · · · · · · · COMMISSIONER LEVAR:· Commissioner

16· ·White?

17· · · · · · · · · COMMISSIONER WHITE:· Sorry to beat a

18· ·dead horse on this audit issue.· Question:· Are you

19· ·aware of any other Commission proceedings in which

20· ·the Division participates where an audit is

21· ·performed as required to be upheld to the degree of,

22· ·you know, the licensure of a CPA's formal audit?  I

23· ·mean, is that the standard or is that from the

24· ·Division's perspective in terms of auditing?

25· · · · · · · · · THE WITNESS:· Personally, I'm not
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·1· ·aware of anything, as I sit here, that we are making

·2· ·a specific attestation as to the correctness of

·3· ·those things.· I don't think we do that.· So in that

·4· ·regard, what I'm saying is similar to what I think

·5· ·the other audit situations are that we're involved

·6· ·with.· The Division did not want -- given the fact

·7· ·that we hired an outside consultant and we spent

·8· ·several months working with the Company to

·9· ·understand their EBA filing, I did not want any

10· ·parties to get the impression that we were able to

11· ·make such a formal attestation.

12· · · · · · · · · COMMISSIONER WHITE:· Is it uncommon

13· ·or unusual in dockets or proceedings or audit

14· ·procedure where there's voluminous amounts of data,

15· ·I guess, to pull samples for auditing purposes or is

16· ·that unusual or is that a common practice?

17· · · · · · · · · THE WITNESS:· That would be fairly

18· ·typical if you're doing any kind of auditing.  I

19· ·mean there's -- you could audit the whole universe

20· ·of something of a particular item if it only had a

21· ·few items involved.· But if you're looking at

22· ·thousands of different transactions, then it would

23· ·be common to do a sample and see if anything shows

24· ·up that causes concern.

25· · · · · · · · · COMMISSIONER WHITE:· There's been
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·1· ·some discussion about, you know, essentially,

·2· ·bringing in or taking out typical or not typical --

·3· ·but historically since the EBA has been going on --

·4· ·components of what's considered NPC, net power

·5· ·costs.· Assuming our innuendo that the current EBA

·6· ·continues in pilot format until the legislature and

·7· ·the reports are filed, et cetera, is there any

·8· ·concern on the Division's part of essentially

·9· ·altering the definition of net power cost during

10· ·that evaluation period?

11· · · · · · · · · THE WITNESS:· Yes.· I think that the

12· ·Division thinks that that would set a bad precedent

13· ·that would ultimately come back and be used in any

14· ·future hearings about the structure of the EBA.· We

15· ·would be concerned about making changes like that.

16· · · · · · · · · COMMISSIONER WHITE:· The one final

17· ·question is just to understand the suggestion of

18· ·ordering a rate case yearly and then understanding

19· ·that in context with the interim rate concept:· Are

20· ·those two concepts linked together or are those

21· ·mutually exclusive?

22· · · · · · · · · THE WITNESS:· Well, they're --

23· · · · · · · · · MS. SCHMID:· Pardon me.· Did you mean

24· ·to say a rate case every three years?

25· · · · · · · · · COMMISSIONER WHITE:· Yes, but
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·1· ·understanding is the first would be filed.

·2· · · · · · · · · THE WITNESS:· We asked that one be

·3· ·filed this year and then at least every three years

·4· ·after that.· That was our recommendation suggestion.

·5· ·I think they're mutually exclusive.

·6· · · · · · · · · COMMISSIONER WHITE:· That's all I

·7· ·have, Chair.

·8· · · · · · · · · COMMISSIONER LEVAR:· One other

·9· ·question with respect to your request for interim

10· ·rate authority.· As I'm thinking about other cases

11· ·with other utilities where we grant interim rates,

12· ·there are some situations where the interim rates

13· ·have remained interim for fairly lengthy periods of

14· ·time, multiple years.· Are you suggesting that if we

15· ·consider allowing interim rates that it would have

16· ·to be final one way or another before the next EBA

17· ·is filed next year, either by Division

18· ·recommendation or made final in the absence of one?

19· · · · · · · · · THE WITNESS:· That was the intent of

20· ·our recommendation was to avoid pancaking to have --

21· ·I think the suggestion is that the Commission would

22· ·issue an order March 1st, and that would, absent any

23· ·additional true-ups, that could be done relatively

24· ·shortly over a month or two as a result of interim

25· ·rates.· We would avoid pancaking cases; we would
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·1· ·make them within the year.· We would make a given

·2· ·EBA filing final and avoid the pancaking of cases

·3· ·that seem to have in another utility.

·4· · · · · · · · · COMMISSIONER LEVAR:· Let me ask one

·5· ·further clarification.· You said it would be your

·6· ·desire to avoid the pancaking.· Do you believe

·7· ·that's a necessity that interim rates have got to be

·8· ·final before the next EBA filing?

·9· · · · A.· ·No, I don't think they have to be.· In the

10· ·absence of interim rates, the suggestion would be

11· ·that if the Commission were to accept the Division's

12· ·proposal of the process, the Commission would order

13· ·by March 1st of the following year the EBA -- let

14· ·the EBA amortization go into effect, whatever it is,

15· ·and then that would continue for the next 12 months.

16· ·So there would be the situation potentially like we

17· ·have now for a while that there would be overlapping

18· ·EBA dockets that were being amortized, but as far as

19· ·the process before the Commission is concerned,

20· ·we're hopeful that it would end before the next EBA

21· ·filing was made.

22· · · · · · ·COMMISSIONER LEVAR:· Thank you.· I think

23· ·that's all for you, Mr. Peterson.

24· · · · · · · · · MS. HOGLE:· Your Honor, excuse me.

25· ·I'm wondering if you can give me some leeway in
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·1· ·asking one or two questions regarding Mr. Peterson's

·2· ·responses.

·3· · · · · · · · · COMMISSIONER LEVAR:· We typically

·4· ·don't allow questions after the Commissioner

·5· ·questions for redirect from those, but I think we'll

·6· ·allow a little leeway today to do that.

·7· · · · · · · · · · · ·EXAMINATION

·8· ·BY MS. HOGLE:

·9· · · · Q.· ·I appreciate that.· Mr. Peterson, earlier

10· ·you were asked about limitations that the Division

11· ·has in auditing the Company's EBA net power costs.

12· ·Do you recall that?

13· · · · A.· ·I recall talking about that.

14· · · · Q.· ·Isn't it true that in prior DPU audit

15· ·reports the Division has stated that the audit

16· ·has -- the difficulty has not been as other parties,

17· ·for example, in this proceeding today have noted,

18· ·because the Division has been able to review

19· ·documentation testing and key controls that would

20· ·allow the error, for example, to be more noticeable.

21· ·Am I clear on that?· Did you get me with that?

22· · · · A.· ·Let me repeat what I think you asked me,

23· ·if I may.· You're asking me in prior audit reports,

24· ·the Division has reported that it has done a

25· ·sampling of transactions and also reviewed the

http://www.litigationservices.com


Page 57
·1· ·Company's various manuals as to how things are

·2· ·supposed to be done and refute the general process.

·3· ·I think that is all true.

·4· · · · Q.· ·And so has this allowed the Division a

·5· ·little bit more comfort in knowing that the sampling

·6· ·of transactions that it has reviewed is a fair

·7· ·representation of other transactions or other

·8· ·support that the Division has not necessarily

·9· ·reviewed, but based on these key control and

10· ·documentation processes, the Division has some

11· ·comfort that at least it would be able to know

12· ·whether there are errors?

13· · · · A.· ·I think that's generally correct.

14· ·Again -- and I guess this may be too fine of a point

15· ·that I was trying to make on it -- we have a certain

16· ·level of comfort or that we have achieved a certain

17· ·level of comfort over the several audit cycles that

18· ·we have been through as we've worked through various

19· ·difficulties with the Company.· So I think my

20· ·opening statement intended to convey that there is

21· ·a level of comfort that the Division has with what

22· ·the Company is doing.· And I do not want to convey

23· ·the impression that based upon our investigations we

24· ·have reason to believe that there is material

25· ·inaccuracy or imprudence with the Company's books
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·1· ·and records and the Company's behavior.

·2· · · · · · · · · MS. HOGLE:· Thank you.

·3· · · · · · · · · COMMISSIONER LEVAR:· Was that all,

·4· ·Ms. Hogle?

·5· · · · · · · · · MS. HOGLE:· That's all.· Thank you.

·6· · · · · · · · · COMMISSIONER LEVAR:· Commissioner

·7· ·Clark or White, do you have anything further?

·8· · · · · · · · · COMMISSIONER CLARK:· I do, if I may.

·9· ·I'm trying to understand this important testimony,

10· ·and I would put a question to you that I hope will

11· ·help us explore this a little bit better.· I'd like

12· ·you to compare, if you can, the Division's level of

13· ·comfort with its most recent EBA report -- its most

14· ·recent review of an EBA filing by the Company and

15· ·compare that, if you can, to the Division's level of

16· ·comfort typically with the recommendations it would

17· ·make in response to a rate case filing.· Is there a

18· ·material difference there, if you know?· I know that

19· ·you've been involved in rate cases in the past.

20· · · · · · · · · THE WITNESS:· Well, that's actually a

21· ·difficult question for me to answer.· And maybe

22· ·others in the Division could answer it better.

23· · · · · · · · · COMMISSIONER CLARK:· I'm not asking

24· ·you to manufacture an answer.· Just if you know or

25· ·have an opinion.
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·1· · · · · · · · · THE WITNESS:· I would say that on the

·2· ·whole, as the situation has evolved to this point,

·3· ·there's not a significant difference in comfort

·4· ·level.· That said, I think we pointed out in our

·5· ·audit reports and in my testimony that there are

·6· ·areas that the Company operates in that, frankly,

·7· ·without basically looking over their shoulder 24/7,

·8· ·we might not ever be able to attain a level of

·9· ·complete comfort.· But I am saying that we have no

10· ·evidence that there's material problems.· And if we

11· ·went out and were able to have infinite time and

12· ·resources and investigated the whole universe, we'd

13· ·probably find additional problems, but we don't see

14· ·that right now as likely to result in anything big.

15· · · · · · · · · COMMISSIONER CLARK:· And so if we

16· ·were to take, for example, from a rate case setting,

17· ·a projection of expense in an account that perhaps

18· ·relates to some type of labor maintenance of utility

19· ·facilities, is there a difference in reaching

20· ·conclusions about that kind of numerical

21· ·presentation by the Company versus EBA data?

22· · · · · · · · · THE WITNESS:· Well, as I'm thinking

23· ·about it, there would probably be less review of the

24· ·minutia of the Company's filing in a rate case,

25· ·whereas in the EBA filing, we are attempting to look
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·1· ·at the minutia.· So it would depend on whether the

·2· ·analyst in a rate case focuses on a particular line

·3· ·item, for example, in the Company's filing and wants

·4· ·to dig deeply into it for some reason.· And that

·5· ·will vary from line item to line item.· Some line

·6· ·items will get relatively little review, and others

·7· ·will be more intensely reviewed.

·8· · · · · · · · · COMMISSIONER CLARK:· Thank you.· That

·9· ·concludes my questions.· Thank you.· Chair Levar?

10· · · · · · · · · COMMISSIONER LEVAR:· Thank you,

11· ·Mr. Peterson.· And I think it's an appropriate time

12· ·for a short break before your next witness, Ms.

13· ·Schmid.· So why don't we reconvene at 10:45.

14· · · · · · · · · (A brief recess was taken.)

15· · · · · · · · · COMMISSIONER LEVAR:· We're back on

16· ·the record.· Ms. Schmid?

17· · · · · · · · · MS. SCHMID:· Yes.· The Division would

18· ·like to call its next witness, Mr. David Thomson.

19· · · · · · · · · · · DAVID THOMSON,

20· ·having been first duly sworn to tell the truth, was

21· · · · · · examined and testified as follows:

22· · · · · · · · · · · ·EXAMINATION

23· ·BY MS. SCHMID:

24· · · · Q.· ·Good morning.

25· · · · A.· ·Good morning.
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·1· · · · Q.· ·Please state your full name, business

·2· ·address, title and employer for the record.

·3· · · · A.· ·Okay.· My name is David Thomson,

·4· ·T-h-o-m-s-o-n, without a "P."· I am a utility

·5· ·technical consultant for the Division of Public

·6· ·Utilities, and I have participated in the docket on

·7· ·behalf of the Division.· My business address is 160

·8· ·East 300 South, Salt Lake City, Utah 84111.

·9· · · · Q.· ·Did you prepare and cause to be filed your

10· ·direct testimony, designated as DPU Exhibit No. 6.0

11· ·Direct with accompanying exhibits and your

12· ·surrebuttal testimony, designated as DPU Exhibit No.

13· ·6.0-SR?

14· · · · A.· ·Yes.

15· · · · Q.· ·Do you have any changes to that testimony?

16· · · · A.· ·I do not.

17· · · · Q.· ·If I were to ask you today the same

18· ·questions that are in that testimony, would your

19· ·answers today be the same as they are written?

20· · · · A.· ·Yes.

21· · · · Q.· ·With that, the Division would like to move

22· ·for the admission of Mr. Thomson's direct testimony

23· ·with exhibits and his surrebuttal testimony.

24· · · · · · ·COMMISSIONER LEVAR:· If anyone objects to

25· ·that motion, please indicate to me.· I'm not seeing
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·1· ·any, so the motion is granted.

·2· ·BY MS. HOGLE:

·3· · · · Q.· ·Do you have a summary?

·4· · · · A.· ·I do.

·5· · · · Q.· ·Please proceed.

·6· · · · A.· ·Good morning, Commissioners.· I am sure

·7· ·that you have read my testimony applicable to this

·8· ·docket, so I will be brief in my summary statement.

·9· ·As explained in my direct testimony and surrebuttal

10· ·testimony, the Division believes that cost

11· ·adjustments from prior periods should not be allowed

12· ·in future deferral periods where the deferral amount

13· ·has, by Commission order, been closed for being

14· ·filed.· If costs or benefits flow between years, the

15· ·yearly rate setting mechanism of the EBA is

16· ·violated.· The deferral period, in essence, starts

17· ·at inception and never ends, resulting in

18· ·retroactive ratemaking.· If the Company believes

19· ·that its prior period account adjustments qualify,

20· ·it has the option to file for a deferred accounting

21· ·order with the Commission to seek the recovery of

22· ·adjustment costs in future rates.· The Division

23· ·recommends that retroactive ratemaking practice

24· ·should not be permitted in EBA filings.

25· · · · · · ·Second, the Division is asking that the
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·1· ·Commission specifically clarify that the Company may

·2· ·bear the risk of imprudent outages caused by its

·3· ·agents and partners when facts warrant on a case by

·4· ·case basis.· The Company is best positioned to

·5· ·ensure adequate and prudent performance by its

·6· ·commercial agents and partners.· The risk of those

·7· ·business relationships is the Company's risk, not

·8· ·rate payers' risk.· And that concludes my summary.

·9· · · · · · · · · MS. SCHMID:· Mr. Thomson is now

10· ·available for questions from the parties and from

11· ·the Commission.

12· · · · · · · · · COMMISSIONER LEVAR:· Thank you.· I'll

13· ·go to Mr. Moore next.

14· · · · · · · · · MR. MOORE:· We have no cross.· Thank

15· ·you.

16· · · · · · · · · COMMISSIONER LEVAR:· Mr. Dodge?

17· · · · · · · · · MR. DODGE:· I have no questions.

18· ·Thank you.

19· · · · · · · · · COMMISSIONER LEVAR:· Mr. Evans?

20· · · · · · · · · MR. EVANS:· No questions.· Thank you.

21· · · · · · · · · COMMISSIONER LEVAR:· Ms. Hogle?

22· · · · · · · · · · · ·EXAMINATION

23· ·BY MS. HOGLE:

24· · · · Q.· ·I just have a few based on your summary.

25· ·Good morning, Mr. Thomson.· I believe you testified
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·1· ·regarding what the Division or what you call out of

·2· ·period adjustments.· So I just want to explore that

·3· ·a little bit.· The Company's adjusted accounting

·4· ·entries are made to costs for future rates; is that

·5· ·right?

·6· · · · A.· ·Yes.

·7· · · · Q.· ·Okay.· And so these adjusting accounting

·8· ·entries are not being made to rates, correct?· Based

·9· ·on what you just said that they're being made to

10· ·cost, not to --

11· · · · A.· ·Well, the rates are based on the costs,

12· ·net power costs.

13· · · · Q.· ·But the rates are not the same as costs,

14· ·correct?

15· · · · A.· ·Well, net power cost uses a cost per

16· ·megawatt, so it uses the cost to figure out the cost

17· ·per megawatt, which is applied to actual megawatts

18· ·to come up with a historical net power cost.

19· · · · Q.· ·You would agree with me though that costs

20· ·are different from rates?

21· · · · A.· ·I can't agree with that.· I must have

22· ·misunderstood the original question when I said yes.

23· ·Rates are based on costs.

24· · · · Q.· ·Okay.· And do you agree with me that

25· ·retroactive ratemaking deals with changes to rates,
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·1· ·not changes to costs?

·2· · · · A.· ·No.

·3· · · · Q.· ·You don't agree with me that retroactive

·4· ·ratemaking means changing rates that have already

·5· ·been set?

·6· · · · A.· ·I agreed that if you had just cost, it

·7· ·will affect your rates.

·8· · · · Q.· ·Okay.· So you do agree with me that

·9· ·retroactive ratemaking deals with changing rates?

10· · · · · · · · · MS. SCHMID:· Objection.· Asked and

11· ·answered.

12· · · · · · · · · COMMISSIONER LEVAR: I think we're

13· ·back to that point.· I think I'll allow this answer.

14· · · · A.· ·If you adjust costs, it will affect your

15· ·rates.

16· ·BY MS. HOGLE:

17· · · · Q.· ·Okay.· So is that a "yes?"· Retroactive

18· ·ratemaking means adjusting rates, means changing

19· ·rates?

20· · · · A.· ·You're not allowed to do retroactive

21· ·ratemaking -- retroactive adjustments to ratemaking.

22· · · · Q.· ·So I think we're back to the same

23· ·question.· You agreed with me, I think, that rates

24· ·are different from costs.

25· · · · A.· ·Costs are part of ratemaking.
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·1· · · · Q.· ·But they're different, correct?

·2· · · · A.· ·No.· The costs flow into and create rates

·3· ·which the people pay for, and the rates that they

·4· ·pay for are based upon the costs.

·5· · · · Q.· ·Do you agree with me that for the EBA,

·6· ·rates change annually?

·7· · · · A.· ·They do, but they're not based upon

·8· ·retroactive adjustments.· They're based on 12 months

·9· ·of actual costs for that period.

10· · · · Q.· ·Okay.· And so the rates that were set in

11· ·last year's EBA, those -- if they're not adjusted,

12· ·the rates are not adjusted, that means that they're

13· ·final until new rates are put in place.· Would you

14· ·agree with me?

15· · · · A.· ·That's correct.

16· · · · Q.· ·Okay.· I want to take you to your

17· ·testimony regarding imprudent outages.· Do you have

18· ·that in front of you?

19· · · · A.· ·My surrebuttal?

20· · · · Q.· ·Your direct testimony.

21· · · · A.· ·Okay.· The one filed September 21st?

22· · · · Q.· ·Correct.· And then you also reference as

23· ·an exhibit, I think, the Daymark report; is that

24· ·correct?· Do you have that in front of you as well?

25· · · · A.· ·Yes.
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·1· · · · Q.· ·Okay.· So I do want to ask you a general

·2· ·question about outages.· Is the recovery of costs

·3· ·for a specific outage an issue in this case?

·4· · · · A.· ·Pardon me?

·5· · · · Q.· ·Is the recovery of costs for a specific

·6· ·outage an issue in this case?· Is the Company

·7· ·seeking to recover any costs for an outage in this

·8· ·case?· The Company isn't, correct?· The Company, in

·9· ·this case, is not requesting recovery of any costs

10· ·for any outages, is it?

11· · · · A.· ·In this docket?

12· · · · Q.· ·In this docket.· Correct.

13· · · · A.· ·Yes.

14· · · · Q.· ·You're agreeing with me?

15· · · · A.· ·Yes.

16· · · · Q.· ·Okay.· So the Commission can't weigh in on

17· ·an issue if there's no specific outage that was

18· ·caused by a third-party operator, can it, in this

19· ·case?

20· · · · · · · · · MS. SCHMID:· Objection.· Calls for a

21· ·legal conclusion.

22· · · · · · · · · COMMISSIONER LEVAR:· Ms. Hogle, do

23· ·you want to respond to the objection?

24· · · · · · · · · MS. HOGLE:· I'm not sure that was a

25· ·legal question.· It was simply a question of whether
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·1· ·the Commission can weigh in on an issue that is not

·2· ·before it.

·3· · · · · · · · · MS. SCHMID:· That is a legal

·4· ·question.

·5· · · · · · · · · COMMISSIONER LEVAR:· I think we have

·6· ·his answer to the fact that the issue is not before

·7· ·us in the docket, and so with Ms. Schmid's

·8· ·objection, I think that's the appropriate conclusion

·9· ·of his answer to that issue.

10· ·BY MS. HOGLE:

11· · · · Q.· ·Okay.· And so the Division's

12· ·recommendation for the Commission to make a

13· ·statement about imprudent outages, do you agree that

14· ·that is something that the Division is testifying to

15· ·specifically in your testimony?

16· · · · A.· ·My position is stated in my testimony.

17· · · · Q.· ·Okay.

18· · · · A.· ·That we're looking for the Commission to

19· ·clarify something that has been contentious and

20· ·problematic in prior dockets.

21· · · · Q.· ·But that is not an issue in this case.

22· ·You have already agreed with me.

23· · · · A.· ·The issue is setting EBA policy after an

24· ·evaluation.· That's what we're asking for.

25· · · · Q.· ·And so you're asking the Commission to
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·1· ·opine in this matter without any context or any

·2· ·facts as to any specific outage, correct?

·3· · · · A.· ·We're asking nothing specific.· We're

·4· ·asking in a general matter to have them clarify so

·5· ·in the future this problem won't keep coming up.

·6· · · · Q.· ·But right now it's not a problem, is it?

·7· · · · A.· ·It is a problem.· If you try and file an

·8· ·EBA report, we have a disagreement on this subject.

·9· ·And it will go forward with that disagreement, and

10· ·we're hoping the Commission will clarify that so in

11· ·the forward when there's outages caused by -- when

12· ·there's discussions whether an outage should be

13· ·allowed or not or talked about or ignored because it

14· ·was done by an agent or a principal, that that won't

15· ·come up anymore, that it can be discussed, not just

16· ·say, "Well, they're an agent so we can't talk about

17· ·that outage."

18· · · · Q.· ·Okay.· So can you turn to the Daymark

19· ·report, please?

20· · · · A.· ·Pardon me?

21· · · · Q.· ·Can you please turn to the Daymark report

22· ·that you have, please?· That very first page dated

23· ·September 21st.· Can you read the last sentence on

24· ·that page, please?

25· · · · A.· ·Read where?
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·1· · · · Q.· ·The last sentence on that first page of

·2· ·that Daymark report.

·3· · · · A.· ·"It is self-evident that costs incurred as

·4· ·a direct result of imprudent action are not

·5· ·prudently incurred costs."

·6· · · · Q.· ·Do you agree with me that "self-evident"

·7· ·means needing no further explanation or

·8· ·demonstration?

·9· · · · · · · · · MS. SCHMID:· Objection to the extent

10· ·it calls for a legal conclusion, but he can answer

11· ·as to common understanding.

12· · · · · · · · · COMMISSIONER LEVAR:· Do you have any

13· ·response to the objection, Ms. Hogle?

14· · · · · · · · · MS. HOGLE:· I'm just wondering if he

15· ·agrees with me that generally "self-evident" means

16· ·needing no further explanation.

17· · · · · · · · · COMMISSIONER LEVAR:· I'll allow the

18· ·question to be answered under common understanding.

19· ·I'll allow you to answer the question based on your

20· ·understanding of the term.

21· · · · A.· ·If something is not prudent, then it's

22· ·imprudent.· If it's imprudent, then it's not

23· ·prudent; that's self-evident.

24· ·BY MS. HOGLE:

25· · · · Q.· ·And do you agree with me that generally
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·1· ·"self-evident" means needing no additional

·2· ·explanation?

·3· · · · A.· ·No.· I think it's a case-by-case matter,

·4· ·which we took great pains to point out in our

·5· ·testimony -- a case-by-case matter after analysis

·6· ·that may be self-evident.

·7· · · · · · · · · MS. HOGLE:· Thank you.· I have no

·8· ·further questions.

·9· · · · · · · · · COMMISSIONER LEVAR:· Thank you.· Any

10· ·redirect, Ms. Schmid?

11· · · · · · · · · MS. SCHMID:· Just a little.

12· · · · · · · · · RE-DIRECT EXAMINATION

13· ·BY MS. SCHMID:

14· · · · Q.· ·Mr. Thomson, you were asked questions

15· ·about this Pilot Program and outages.· And is it

16· ·true that you said the Division wants the Commission

17· ·to make a statement that the Company can be

18· ·responsible for outages on a case-by-case basis

19· ·caused by its partners, agents, or contractors?

20· · · · A.· ·Yes.

21· · · · Q.· ·Is it your understanding that the purpose

22· ·of this section of the EBA process is to evaluate

23· ·and take comments on the Pilot Program so we know

24· ·where we are?

25· · · · A.· ·Yes.
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·1· · · · · · · · · MS. SCHMID:· Those are all my

·2· ·questions.· Thank you.

·3· · · · · · · · · COMMISSIONER LEVAR:· Thank you.· Any

·4· ·recross, Ms. Hogle?· Commissioner White, any

·5· ·questions for Mr. Thomson?

·6· · · · · · · · · COMMISSIONER WHITE:· If the

·7· ·Commissioner were harking back to Ms. Schmid's

·8· ·statement, if the Commissioner were to make such a

·9· ·statement, does that change anything that the

10· ·Commission has a right to do currently under the

11· ·EBA?· Is it just essentially put something, you

12· ·know, expressly in writing that the Commission

13· ·already has a right to do?

14· · · · · · · · · THE WITNESS:· The Commission can do

15· ·whatever it wants, but what we're -- she kind of

16· ·summed up our position.· I'm not sure if I

17· ·understand your question.

18· · · · · · · · · COMMISSIONER WHITE:· That's okay.  I

19· ·have no further questions.· Thanks, Chair.

20· · · · · · · · · COMMISSIONER LEVAR:· Commissioner

21· ·Clark, any questions?

22· · · · · · · · · COMMISSIONER CLARK:· No questions.

23· ·Thank you.

24· · · · · · · · · COMMISSIONER LEVAR:· Thank you.  I

25· ·don't have anything further.· Thank you,
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·1· ·Mr. Thomson.· Ms. Schmid?

·2· · · · · · · · · MS. SCHMID:· Those are the Division's

·3· ·two witnesses.

·4· · · · · · · · · COMMISSIONER LEVAR:· Thank you.

·5· ·We'll go to Ms. Hogle now.

·6· · · · · · · · · MS. HOGLE:· Rocky Mountain Power

·7· ·calls Mr. Mike Wilding.

·8· · · · · · · · · ·MICHAEL G. WILDING,

·9· ·having been first duly sworn to tell the truth, was

10· · · · · · examined and testified as follows:

11· · · · · · · · · · · ·EXAMINATION

12· ·BY MS. HOGLE:

13· · · · Q.· ·Good morning, Mr. Wilding.

14· · · · A.· ·Good morning.

15· · · · Q.· ·Could you please state your name, address,

16· ·and position for the record?

17· · · · A.· ·Yes.· My name is Michael G. Wilding.· I am

18· ·the manager of net power costs of PacifiCorp, and my

19· ·address 825 Northeast Multnomah Street, Suite 600,

20· ·Portland, Oregon 97232.

21· · · · Q.· ·And in that capacity did you prepare or

22· ·cause to be prepared direct testimony and Exhibit A

23· ·and work papers filed on September 21st, 2016?

24· · · · A.· ·Yes.

25· · · · Q.· ·Rebuttal testimony filed November 16,
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·1· ·2016?

·2· · · · A.· ·Yes.

·3· · · · Q.· ·And surrebuttal testimony and work papers

·4· ·filed December 15 2016?

·5· · · · A.· ·Yes.

·6· · · · Q.· ·And do you have any changes to any of that

·7· ·testimony?

·8· · · · A.· ·No.

·9· · · · Q.· ·So if I were to ask you the questions in

10· ·that testimony again here today, your answers would

11· ·be the same?

12· · · · A.· ·Yes.

13· · · · · · · · · MS. HOGLE:· I move for the admission

14· ·into evidence of Mr. Wilding's direct testimony and

15· ·Exhibit A, rebuttal testimony and surrebuttal

16· ·testimony and work papers.

17· · · · · · · · · COMMISSIONER LEVAR:· Thank you.· If

18· ·anyone objects to that option, please indicate to

19· ·me.· And I'm not seeing any so the motion is

20· ·granted.

21· ·BY MS. HOGLE:

22· · · · Q.· ·Thank you.· Mr. Wilding, what issues were

23· ·addressed in the direct testimony in this case?

24· · · · A.· ·So pursuant to the most recent scheduling

25· ·order, indirect testimony's parties proposed changes
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·1· ·that they would like to make to the current EBA.

·2· · · · Q.· ·And what issues will you be addressing

·3· ·today?

·4· · · · A.· ·Because all of those issues are contested,

·5· ·I will summarize the Company's position for each of

·6· ·the eight issues.

·7· · · · · · ·First, the EBA is in the public interest

·8· ·and does provide value to the Company's customers.

·9· ·Second, the Company is proposing to include chemical

10· ·cost start-up fuel and production tax credits as

11· ·part of the EBA.· Third, the mismatch issue can be

12· ·best resolved by annual updates to base net power

13· ·costs, or if that is determined to be not in the

14· ·public interest, then to leave the manner in which

15· ·base NPC is set unchanged.· Fourth, the accounting

16· ·for actual net power costs in the EBA should remain

17· ·unchanged.· Fifth, the carrying charge in the EBA

18· ·should not be changed until the next general rate

19· ·case.· Sixth, the EBA procedural schedule could be

20· ·modified to allow the DPU more time to complete its

21· ·audit or its prudence review report, but the rounds

22· ·of testimony should not be changed.· Seventh, a

23· ·statement regarding the outages and the prudency of

24· ·costs related to the outages is not needed this time

25· ·because it will not change anything.· And then
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·1· ·lastly, eight, the Company's position is that

·2· ·wheeling revenues should be included in the EBA.

·3· · · · Q.· ·Why does the Company believe that the EBA

·4· ·is in the public interest, Mr. Wilding?

·5· · · · A.· ·So for the Company, the EBA is an integral

·6· ·and necessary ratemaking mechanism because it allows

·7· ·for the timely recovery of the costs that the

·8· ·Company incurs to provide safe and reliable energy

·9· ·to its customers.· And the EBA ensures that

10· ·customers only pay the cost of the energy they

11· ·consume, no more and no less.· And truing-up the

12· ·actual net power costs to the net power costs in

13· ·base rates each year keeps rates just and reasonable

14· ·and in the public interest.· And as the net power

15· ·costs are a significant portion of the Company's

16· ·revenue requirement, one of benefits of the EBA in

17· ·allowing those costs -- the net power costs -- to be

18· ·trued-up is it mitigates the need for more frequent

19· ·rate cases.· And, in fact, we haven't filed a rate

20· ·case in Utah since 2014.

21· · · · · · ·The EBA also helps ensure that customers

22· ·are serviced by a financially healthy company, or a

23· ·financially healthy utility, and it's a balance

24· ·mechanism by which neither customers nor the Company

25· ·benefit at the expense of others.· And the
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·1· ·Commission recently acknowledged that the EBA and

·2· ·the Pilot Program would continue through 2019 in the

·3· ·recently approved EBA tariff.· And at this time, the

·4· ·Company would respectfully request that the EBA be

·5· ·made permanent and continue on after 2019.

·6· · · · Q.· ·Are there any modifications to the EBA

·7· ·that the Company proposes to make at this time?

·8· · · · A.· ·Yes.· So as I mentioned, the Company has

·9· ·proposed to include chemical costs, start-up fuel,

10· ·and production tax credits in the EBA.· And this is

11· ·because they have a similar profile to net power

12· ·costs.· Chemicals are used in the pollution control

13· ·and are largely dependent upon our coal generation.

14· ·And start-up fuel is essential in our coal

15· ·generation process and is also subject to market

16· ·exposure, and therefore start-up fuel should be

17· ·treated just like the coal fuel expense, which is

18· ·part of net power costs.

19· · · · · · ·And then finally, the amount of production

20· ·tax credits received is entirely dependent upon

21· ·renewable generation, which in turn is dependent on

22· ·the variable weather conditions.

23· · · · Q.· ·At this time, would you like to discuss

24· ·the mismatch issue that was addressed by the

25· ·Division in its testimony earlier today?

http://www.litigationservices.com


Page 78
·1· · · · A.· ·So the mismatch issue is the fact that the

·2· ·time period of base net power cost is not always

·3· ·aligned with the EBA deferral period or the period

·4· ·of actual net power costs.· And this is because the

·5· ·test period from the general rate case in which base

·6· ·net power costs are set, like I said, doesn't align

·7· ·with actual net power costs or the EBA deferral

·8· ·period.· And sometimes, this can be one of the

·9· ·underlying causes of the variances in the EBA.

10· · · · Q.· ·And in your opinion, Mr. Wilding, what is

11· ·the best way to resolve the mismatch issue?

12· · · · A.· ·So the Company would support the

13· ·unbundling of net power costs from general rates and

14· ·resetting base net power costs annually.· And this

15· ·would ensure that the forecast of base net power

16· ·costs never grows still, and that the test period

17· ·will always line up with the deferral period.· And

18· ·furthermore, it would give customers a more accurate

19· ·price point by which they could more wisely

20· ·determine their energy consumption.· However, if the

21· ·Commission determines that annual updates are not in

22· ·the public interest, then the manner in which base

23· ·net power costs are set should remain unchanged.

24· · · · Q.· ·And do you have an opinion regarding the

25· ·Division's proposal on how to resolve the mismatch
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·1· ·issue?

·2· · · · A.· ·Yes.· So the Company opposes the

·3· ·Division's proposal for a three-year rate case cycle

·4· ·simply because it will not have the desired outcome

·5· ·of mitigating the annual EBA adjustment.· And though

·6· ·the Company generally supports forecasting as a

·7· ·rate-setting tool, the DPU's proposal goes beyond

·8· ·that which is reasonable in the rate-making process.

·9· ·And simply -- like I said -- simply matching the

10· ·period for base MPC and actual MPC will not mitigate

11· ·or guarantee smaller variances in the EBA because --

12· ·and this is because a forecast grows still not only

13· ·because the time period forecasted has passed, but

14· ·the inputs upon which that forecast is based change

15· ·over time.· And so, for example, if the Company were

16· ·to forecast net power costs today for calendar year

17· ·2020, that forecast would grow, increasing still

18· ·leading up to 2020 because the things that that

19· ·forecast were based on -- such as market prices for

20· ·energy and natural gas load, weather conditions --

21· ·all those things would change and would not

22· ·guarantee a smaller variance in the EBA.

23· · · · · · ·And just like all those things will change

24· ·in a forecast, those things are going to change when

25· ·comparing actual net power costs to base net power
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·1· ·costs, regardless of when the forecast is set.· And

·2· ·so whether it's an annual update or an update three

·3· ·years in advance, those things are going to change

·4· ·and there's always going to be an EBA variance.· But

·5· ·the further out the forecast is, the likelihood of

·6· ·greater variances will occur.

·7· · · · · · ·And then my last point would be that using

·8· ·a single point in time forecast to set rates three

·9· ·years in advance increases the likelihood that rates

10· ·will not always be just and reasonable.· So, for

11· ·example, if you set or you do a forecast of net

12· ·power costs for three years down the road, it could

13· ·show increasing net power costs and, consequently, a

14· ·rate increase would be scheduled for three years

15· ·down the road to capture that forecast.· However,

16· ·because things change over time, when that period

17· ·actually arrives, net power costs could actually be

18· ·decreasing, and therefore your rates and your actual

19· ·costs would be deviating.· Just increasing more

20· ·variances in the EBA would also result in unjust and

21· ·unreasonable rates.

22· · · · Q.· ·Do any other parties in the case agree

23· ·with you regarding the Division's proposal on the

24· ·mismatch issue?

25· · · · A.· ·Yes.· So UAE, they also oppose the
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·1· ·three-year NPC forecast in the rate case cycle.· The

·2· ·OCS suggests that the DPU's proposal would be

·3· ·equivalent to Questar's requirement to file a

·4· ·general rate case every three years and its

·5· ·infrastructure replacement tracker.· However, my

·6· ·understanding is that this condition exists as the

·7· ·result of a settlement.· And also, the

·8· ·infrastructure replacement tracker really can't be

·9· ·compared to the EBA, because one tracks capital

10· ·costs and infrastructure and the other tracks

11· ·variable fuel costs.· So they're apples and oranges.

12· · · · Q.· ·So, Mr. Wilding, we have just heard

13· ·testimony here today about base net power costs and

14· ·the fact that they haven't been set since 2014.  I

15· ·believe that was the last general rate case.· Given

16· ·that, why is there no need currently to reset base

17· ·net power costs?

18· · · · A.· ·So there's not a current need to reset

19· ·base net power costs because the base net power cost

20· ·and actual net power cost right now are actually

21· ·fairly close.· And the base net power cost from the

22· ·2014 general rate case was a settled amount; it was

23· ·based on our forecast, but it was a settlement.· And

24· ·in the most recent EBA quarterly filing from the

25· ·third quarter, the net power cost variance before
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·1· ·adjustments for Deer Creek and everything -- so

·2· ·simply net power costs -- was a $1.7 million

·3· ·giveback to customers, so we're fairly close.

·4· · · · Q.· ·Can you now talk about the Division's

·5· ·proposal regarding the adjusting accounting entries

·6· ·in the EBA?

·7· · · · A.· ·Yes.· So as we heard, the Division

·8· ·proposed to disallow adjusting accounting entries in

·9· ·the EBA, and this is not just and reasonable and is

10· ·based on the opinion that these adjusting accounting

11· ·entries constitute retroactive ratemaking.· However,

12· ·in my opinion, the Utah statute is fairly clear and

13· ·it explicitly states that the EBA does not

14· ·constitute impermissible retroactive ratemaking.

15· ·And then, additionally, the Company is not seeking

16· ·to unwind rates that have been previously set by the

17· ·Commission.· However, we're rather trying to set a

18· ·new rate based on the current calendar year

19· ·accounting of net power costs.· And the use of

20· ·adjusting accounting entries are just typical and

21· ·normal accounting.

22· · · · · · ·The accounting records are kept in

23· ·accordance to generally accepted accounting

24· ·principles and are subject to an independent audit

25· ·each year.· And in the Company's books and records,
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·1· ·each accounting entry has what's called an

·2· ·accounting period and an operating period.· And the

·3· ·accounting period is just simply when the expense

·4· ·was incurred.· So in accordance with GAAP, the

·5· ·Company would book that expense or that net power

·6· ·cost item in the expense that it was incurred.· And

·7· ·then sometimes after the books have closed for that

·8· ·accounting period, we may receive new information

·9· ·for whatever reason, and, at that point, an adjusted

10· ·accounting entry is necessary.· And so when that

11· ·happens, what we do is we book that adjustment in

12· ·the period in which it became known or the current

13· ·accounting period, and so it has a current

14· ·accounting period, but we would -- simply to create

15· ·an audit trail so that expense or that net power

16· ·cost item could be traced -- we would include an

17· ·operating period that would differ from the

18· ·accounting period.

19· · · · Q.· ·So why should the accounting for actual

20· ·net power costs remain unchanged for purposes of the

21· ·EBA?

22· · · · A.· ·So the EBA defines the deferral period as

23· ·the calendar year prior to the EBA filing date.· And

24· ·the DPU points out that this is the calendar year

25· ·accounting period.· And the net power costs
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·1· ·currently included in the EBA are the net power

·2· ·costs booked during the calendar year accounting

·3· ·period or during the deferral period.· And in

·4· ·contrast to the DPU statement, if the net power

·5· ·costs reported in the EBA complies with GAAP

·6· ·accounting, this will create a clean accounting in

·7· ·the EBA of net power costs, and it will allow those

·8· ·net power cost items to be reconciled and tied back

·9· ·to the FERC 41, the annual results of the operation,

10· ·the annual 10-K.· The DPU's proposal in contrast

11· ·would represent a deviation from GAAP accounting and

12· ·would make tying those back more difficult.

13· · · · Q.· ·Mr. Wilding, do you have any examples or

14· ·any illustrations that would shed light on why the

15· ·Division's proposal to do away with adjusting

16· ·accounting is not in the public interest?

17· · · · A.· ·Certainly.· Thank you.· I actually outline

18· ·multiple examples in my rebuttal testimony, but a

19· ·real simple example would be -- say the Company had

20· ·a net power cost item, and it rightfully accounted

21· ·for it when it was incurred in 2015.· But then in

22· ·2016, for whatever reason, it was determined that

23· ·the Company was overcharged in 2015.· However, those

24· ·overcharges flow through the EBA as a net power cost

25· ·item.· Well, in 2016, what we would do now is we
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·1· ·would make an adjusted accounting entry, and we

·2· ·would book the incremental change or the refund of

·3· ·those overcharges, and it would have an accounting

·4· ·period of 2016 when the adjustment became known,

·5· ·but it would have an operating period of 2015 simply

·6· ·to create an audit trail that it could be traced

·7· ·back to the initial overcharges.· And currently,

·8· ·what the Company would do is that would be included

·9· ·in the net power costs for 2016, and it would flow

10· ·through the EBA and be returned to customers.· And,

11· ·in my opinion, that's just and reasonable for them

12· ·to receive that refund in this scenario because they

13· ·paid for the initial overages the year before.

14· ·However, the DPU proposal would be that the Company

15· ·would not include that item in its net power cost,

16· ·and therefore the customers would not receive the

17· ·benefit in this scenario.

18· · · · Q.· ·Let's switch to carrying charge, the

19· ·carrying charge issue.· Can you describe what

20· ·parties' positions are regarding the carrying charge

21· ·issue?

22· · · · A.· ·Yes.· So all parties have proposed

23· ·changing the carrying charge, and pursuant to a

24· ·settlement agreement that we've already talked

25· ·about, we believe the carrying charge should not be
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·1· ·changed until the next general rate case.· And at

·2· ·that time, the Company would support a carrying

·3· ·charge that is consistent with our other mechanisms

·4· ·or, namely, the average corporate bond rate of the

·5· ·preceding year.· The Company does not support a

·6· ·short-term rate, simply because the recovery of the

·7· ·EBA -- or the amortization of the EBA -- is not

·8· ·short term.· From the beginning of the deferral

·9· ·period until the end of the rate effective period is

10· ·35 months, so just one month shy of three years, and

11· ·this is clearly not short term.

12· · · · · · ·Additionally, the EBA is not materially

13· ·different from our other mechanisms that use the

14· ·average corporate bond rate, and therefore it

15· ·doesn't warrant a different rate.

16· · · · Q.· ·Can you testify to the Commission's

17· ·position on the Division's proposed modifications to

18· ·the EBA procedural schedule?

19· · · · A.· ·The Company's position?

20· · · · Q.· ·The Company's position.

21· · · · A.· ·The Company would support a change in the

22· ·EBA procedural schedule to allow the DPU more time

23· ·to complete its review or its audit if that schedule

24· ·included interim rates as outlined in testimony.

25· ·And, in fact, there are other mechanisms we have --
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·1· ·namely the RBA -- that does include interim rates.

·2· ·However, if it's determined that interim rates are

·3· ·not in the public interest, we would not support a

·4· ·change in the procedural schedule.

·5· · · · Q.· ·Does the Company have a position on the

·6· ·OCS's proposal to modify the EBA procedural

·7· ·schedule?

·8· · · · A.· ·Yes.· So the Company opposes eliminating

·9· ·our ability to reply to the DPU audit report at the

10· ·same time as all other parties, and this is because

11· ·the Company bears the burden to show that our costs

12· ·are prudent.· And, therefore, in my opinion, its

13· ·equitable and due process would dictate that the

14· ·Company be allowed to respond to the audit report at

15· ·the same time as all other parties.· However, again,

16· ·if the Commission were to determine that all parties

17· ·should have equal rounds of testimony, then it's the

18· ·Company's position that all intervening parties

19· ·should have to file direct testimony at the same

20· ·time or at the time of the DPU audit report.

21· · · · · · · · · MR. MOORE:· Excuse me.· May I

22· ·interject here?· When you said due process, were you

23· ·referring to a legal proposition or more of a common

24· ·term for a due process such as just general

25· ·fairness?
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·1· · · · · · · · · COMMISSIONER LEVAR:· I think I'm

·2· ·going to ask Mr. Moore if he's making an objection.

·3· ·If it's a question, it should probably wait for

·4· ·cross-examine, but if you're making an objection --

·5· · · · · · · · · MR. MOORE:· I will object that he

·6· ·offered legal conclusion to the extent that he made

·7· ·an opinion on the due process cause of constitution.

·8· · · · · · · · · COMMISSIONER LEVAR:· Ms. Hogle, do

·9· ·you want to respond to the objection, and are you

10· ·willing to strike that portion?

11· · · · · · · · · MR. MOORE:· I'm moving to strike that

12· ·portion.· Thank you, Chairman.

13· ·BY MS. HOGLE:

14· · · · Q.· ·Mr. Wilding, when you mentioned due

15· ·process, what did you mean?

16· · · · · · ·COMMISSIONER LEVAR:· At this point, do you

17· ·have a response to the objection before we ask

18· ·further questions of the witness?

19· · · · · · · · · MS. HOGLE:· Yes, I do.· I believe

20· ·that Mr. Wilding was testifying to the fairness, not

21· ·necessarily the legal term "due process" but the

22· ·fairness, and therefore I think that his objection

23· ·is not warranted in this case.

24· · · · · · · · · COMMISSIONER LEVAR:· And I'm going to

25· ·deny the objection.· I think due process has a legal
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·1· ·meaning but also has a general common meaning, and I

·2· ·agree that that's the meaning to which the witness

·3· ·was referring, so, Ms. Hogle, continue.

·4· · · · · · · · · MS. HOGLE:· Thank you.· I'm not sure

·5· ·that Mr. Wilding was finished with that part of his

·6· ·testimony.· Are we --

·7· · · · · · · · · COMMISSIONER LEVAR:· If it would help

·8· ·to restate the question and start over with the last

·9· ·question --

10· ·BY MS. HOGLE:

11· · · · Q.· ·Okay.· So I believe that we left off on

12· ·the reasoning or the reasons why the Commission or

13· ·why the Company opposes the OCS's recommendation as

14· ·far as the changes to the procedural schedule.· We

15· ·finished that one; is that correct, Mr. Wilding?

16· · · · A.· ·I believe so, but I can restate it.

17· · · · Q.· ·No, that's fine.· Does the Company have a

18· ·position regarding the Division's proposal regarding

19· ·imprudent outages?

20· · · · A.· ·Yes.· A clarifying statement from the

21· ·Commission regarding outages is unnecessary at this

22· ·time because it will not change anything.· The

23· ·Company agrees and the statute is very clear that we

24· ·cannot recover imprudent costs.· And each outage is

25· ·unique, and therefore it has to be reviewed on a
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·1· ·case-by-case basis.· Therefore, a statement is not

·2· ·going to -- a statement at this time from the

·3· ·Commission is not going to change the fact that each

·4· ·outage has to be reviewed on a case-by-case-basis

·5· ·and that there will be back and forth between

·6· ·parties on the prudence of the outage.

·7· · · · · · ·And, furthermore, the Company has never

·8· ·argued that we cannot be held responsible simply

·9· ·because a third party was involved.· However, we

10· ·have argued that the decision to hire a third

11· ·party -- the selection process, the contract itself,

12· ·and the management of that contract -- were all

13· ·prudent decisions, and therefore the outage should

14· ·not be deemed imprudent.· And the standard for

15· ·determining prudence is super clear in that a

16· ·reasonable utility -- knowing what a utility should

17· ·have known -- would have incurred that cost.· And,

18· ·like I said, because an outage is unique, regardless

19· ·of whether or not a third party is involved, it has

20· ·to be reviewed on a case-by-case basis.· And for

21· ·that reason, the Company does not believe a

22· ·statement from the Commission is necessary at this

23· ·time.

24· · · · Q.· ·Finally, what is the Company's position

25· ·regarding wheeling revenues in the EBA and including
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·1· ·them in the EBA?

·2· · · · A.· ·So in regard to willing revenues, it's the

·3· ·Company's preference that they stay in the EBA

·4· ·simply for administrative convenience.· We already

·5· ·have a deferral mechanism in place for the EBA and

·6· ·they should just stay there.

·7· · · · Q.· ·Mr. Wilding, does that conclude your

·8· ·testimony?

·9· · · · A.· ·Yes.· Thank you for your time.

10· · · · · · · · · MS. HOGLE:· Mr. Wilding is available

11· ·for cross-examination or questions from the

12· ·Commission.· Thank you.

13· · · · · · · · · COMMISSIONER LEVAR:· Thank you.· Ms.

14· ·Schmid?

15· · · · · · · · · · · ·EXAMINATION

16· ·BY MS. SCHMID:

17· · · · Q.· ·Thank you.· Good morning, Mr. Wilding.

18· ·Would the Division's proposal regarding the mismatch

19· ·issue prevent the Company from reporting expenses,

20· ·costs, and the like in its books according to GAAP?

21· · · · A.· ·No, but I don't think there's a connection

22· ·between the mismatch issue and the adjusted

23· ·accounting.

24· · · · Q.· ·Does the Company only keep one set of

25· ·books, or are there books for tax purposes, books
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·1· ·for regulatory accounting, and books for GAAP

·2· ·accounting, for example?

·3· · · · A.· ·So the Company has -- I guess you would

·4· ·say the Company has one set of books, and then

·5· ·adjustments are made for different reporting

·6· ·purposes.· And the outcome is, yes, a different set

·7· ·of reporting.

·8· · · · Q.· ·Let's go to adding things into the EBA.

·9· ·So you propose that chemicals, start-up fuel costs,

10· ·and production tax credits be included in the EBA;

11· ·is that correct?

12· · · · A.· ·Yes.

13· · · · Q.· ·Is it correct that you characterize these

14· ·costs as volatile and that they vary with generation

15· ·and weather?

16· · · · A.· ·Yes.· They do vary with generation and

17· ·weather.

18· · · · Q.· ·Are there other items that you would

19· ·characterize as volatile and that vary with

20· ·generation and weather?

21· · · · A.· ·At this time, no.· That's why we limited

22· ·the scope of what we would want to include in the

23· ·EBA to items that have a similar profile to net

24· ·power costs.

25· · · · Q.· ·So is it your testimony that the Company
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·1· ·would not seek to expand the scope of the EBA to

·2· ·include other things that are volatile and that vary

·3· ·with generation and weather?

·4· · · · A.· ·It would be my testimony that at this time

·5· ·we do not have plans to seek to the EBA, but I would

·6· ·not put a definitive stamp on that, that that will

·7· ·never change.

·8· · · · Q.· ·So it's possible that the EBA scope could

·9· ·be expanded?

10· · · · A.· ·Yes, with Commission approval.· But, like

11· ·I said, at this time, we have no plans as a company

12· ·to ask for inclusion of additional costs besides

13· ·what's already been asked for.

14· · · · Q.· ·Turning now to outages caused by

15· ·contractors and agents, do you recall Mr. Thomson's

16· ·statement that the Commission should clarify that

17· ·ratepayers may pay -- should not pay for outage

18· ·costs where imprudence is due to the actions of the

19· ·Company's agents or contractors?

20· · · · A.· ·I do recall that statement, yes.

21· · · · Q.· ·And is it true that you said such a

22· ·statement is not necessary?

23· · · · A.· ·Yes.

24· · · · Q.· ·So do you agree that the Commission may

25· ·order the Company to pay for costs related to
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·1· ·imprudent actions caused by the Company's agents or

·2· ·contractors?

·3· · · · · · · · · MS. HOGLE:· Objection.· I believe

·4· ·that Mr. Wilding does not have sufficient facts or

·5· ·context by which he can answer that question.

·6· · · · · · · · · COMMISSIONER LEVAR:· Do you want do

·7· ·respond to the objection, Ms. Schmid?

·8· ·BY MS. SCHMID:

·9· · · · Q.· ·Let's see if I can rephrase.· Is it your

10· ·understanding that the Commission may allow or

11· ·disallow recovery of certain costs?

12· · · · A.· ·Yes.· The Commission would determine the

13· ·question of prudence on any issue brought before it.

14· · · · Q.· ·So given -- let's do a hypothetical.

15· ·Given that an outage was caused by the Company's

16· ·agents or contractors, is it possible that -- using

17· ·this hypothetical -- the Commission could order that

18· ·the Company not recover costs associated with those

19· ·outages?

20· · · · A.· ·As I stated, each outage is unique, so I

21· ·would not want to opine on a hypothetical outage

22· ·without the details necessary to make a prudence

23· ·call.· And each outage is unique, which is why it

24· ·has to be reviewed on a case-by-case basis.

25· · · · Q.· ·Are you then saying that just because an
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·1· ·outage was caused by a Company's contractor or agent

·2· ·that the Company should not be responsible?

·3· · · · · · · · · MS. HOGLE:· Objection.· I believe

·4· ·he's already stated that he cannot answer a

·5· ·hypothetical question without any more context or

·6· ·facts.

·7· · · · · · · · · COMMISSIONER LEVAR:· Ms. Schmid, do

·8· ·you want to respond to the objection?

·9· · · · · · · · · MS. SCHMID:· Let me rephrase, because

10· ·I could make a hypothetical and I could give you

11· ·lots and lots of facts, but that would take a lot of

12· ·time.· So let's see if I can just rephrase, so just

13· ·give me just a moment, please.

14· ·BY MS. SCHMID:

15· · · · Q.· ·Does the Company hire contractors?

16· · · · A.· ·Yes.

17· · · · Q.· ·And there is -- and so there would be a

18· ·contract between the Company and the contractor; is

19· ·that correct?

20· · · · A.· ·Yes.

21· · · · Q.· ·Does the Commission determine who the

22· ·Company hires?

23· · · · A.· ·No.· However, all contracts would be --

24· ·any contract the Company would enter into could be

25· ·subject to review at any time.
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·1· · · · Q.· ·So it is the Company's determination of

·2· ·who to hire and under what conditions; is that

·3· ·correct?

·4· · · · A.· ·Yes.

·5· · · · Q.· ·You talked about the benefits of the EBA,

·6· ·and you said that one benefit of the EBA is that it

·7· ·helps mitigate the need for more frequent general

·8· ·rate cases.· Did I paraphrase that correctly?

·9· · · · A.· ·Yes.

10· · · · Q.· ·Could there be a time when more frequent

11· ·general rate cases could benefit ratepayers?

12· · · · · · · · · MS. HOGLE:· Objection.· I'm sorry.

13· ·I'm not sure what the relevance is of the question

14· ·with respect to the initial point that Ms. Schmid

15· ·was trying to make.

16· · · · · · · · · COMMISSIONER LEVAR:· Ms. Schmid, do

17· ·you want to respond to the objection?

18· · · · · · · · · MS. SCHMID:· Yes.· I'm exploring

19· ·whether or not his statement that an EBA is helpful

20· ·because it helps prevent more frequent general rate

21· ·cases is true.

22· · · · · · · · · COMMISSIONER LEVAR: I'm going to

23· ·allow that question to be answered.

24· ·BY MS. SCHMID:

25· · · · Q.· ·Would a general rate case benefit
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·1· ·ratepayers if the ROE set in that rate case was,

·2· ·say, 9.5 instead of 9.8?

·3· · · · A.· ·You know, there again, outside my realm of

·4· ·expertise.· I'm not involved in setting the ROE in a

·5· ·general rate case.· However, I would say that a

·6· ·financially healthy utility is beneficial to

·7· ·customers in that we are able to provide safe and

·8· ·reliable energy to customers.· And then I guess I

·9· ·would further that, that public interest and just

10· ·and reasonable is not synonymous with lower rates.

11· · · · Q.· ·Is it true, though, that if the Company is

12· ·over earning, it is the Company's shareholders that

13· ·benefit, not the ratepayers?

14· · · · · · · · · MS. HOGLE:· Objection.· I'm not sure

15· ·that is within the scope of Mr. Wilding's testimony.

16· · · · · · · · · MS. SCHMID:· He did talk about

17· ·benefits of not having general rate cases, so I

18· ·believe that it should be included.

19· · · · · · · · · COMMISSIONER LEVAR:· I do agree that

20· ·it's within the scope of speaking of benefits of not

21· ·having a general rate case.· I'll allow this

22· ·question.

23· · · · · · · · · THE WITNESS:· Sorry.· Can you repeat

24· ·the question?

25· ·BY MS. SCHMID:
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·1· · · · Q.· ·If the Company is over earning, do the

·2· ·benefits flow to the Company's stockholders rather

·3· ·than the ratepayers?· Financial benefits.

·4· · · · A.· ·So I guess hypothetically if a utility was

·5· ·over earning, shareholders would benefit.

·6· · · · · · · · · MS. SCHMID:· Thank you.· Those are

·7· ·all my questions.

·8· · · · · · · · · COMMISSIONER LEVAR:· Thank you.

·9· ·Mr. Moore.

10· · · · · · · · · · · ·EXAMINATION

11· ·BY MR. MOORE:

12· · · · Q.· ·Hello, Mr. Wilding.· Can I direct you to

13· ·page 7 of your rebuttal testimony?

14· · · · A.· ·Okay.

15· · · · Q.· ·Did you mean to imply on page 7 of your

16· ·rebuttal testimony that a settlement with the Office

17· ·entered into in Docket 14-035-147, the Deer Creek

18· ·docket, precludes the Office from arguing that in

19· ·this present docket, the Commission should --

20· ·Commission should consider -- let me start over.

21· ·I'm sorry.· I know I confused you.· Did you mean to

22· ·imply that on page 7 of your rebuttal testimony that

23· ·the settlement the Office entered into in Docket

24· ·14-035-147 precludes the Office from arguing in this

25· ·docket that the Commission should consider the
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·1· ·carrying charge despite the fact the Office argues

·2· ·any changes should be implemented in the next

·3· ·general rate case?

·4· · · · A.· ·No.· And, in fact, I think I stated that

·5· ·the Company would support a change at the time of

·6· ·the next general rate case to the rate consistent

·7· ·with our other mechanisms, which is the average

·8· ·corporate bond rate of the preceding year.

·9· · · · Q.· ·May I direct you to page 8 of your

10· ·rebuttal testimony, specifically, lines 163, 164,

11· ·165.· Didn't you state in your rebuttal testimony

12· ·that the Company must wait 23 months to recover any

13· ·paid deferral?

14· · · · A.· ·I'm sorry.· My line numbering is a little

15· ·different, but yes, I did say that.

16· · · · Q.· ·Did you state in your direct testimony

17· ·today that the Company must wait 35 months?

18· · · · A.· ·Yes.· And so the difference in the end

19· ·would be 35 months -- would be from the beginning of

20· ·the deferral period to the end of the rate-effective

21· ·period, and the 23 months would be from the end of

22· ·the deferral period to the end of the rate-effective

23· ·period.· And so the deferral period is 12 months,

24· ·one year, and so that's the difference between the

25· ·35 and 23.

http://www.litigationservices.com


Page 100
·1· · · · Q.· ·Thank you for clarifying that.· You

·2· ·testified that the Commission should reject the

·3· ·Office's suggestion to use a short-term interest

·4· ·rate in the carrying charge because of, say, 35

·5· ·months doesn't qualify as a short-term interest

·6· ·rate.

·7· · · · A.· ·Yes, correct.

·8· · · · Q.· ·Isn't it true that as a matter of simple

·9· ·mathematics, a 12-month period is closer to the

10· ·30-month period than a period of 10 or 20 years,

11· ·which would be associated with the long-term bonds?

12· · · · A.· ·Yes.

13· · · · Q.· ·It's also true, isn't it, that in your

14· ·written testimony, you did not disagree with

15· ·Mr. Martinez's factual assertion that the AAA and

16· ·BBB corporate bond rates, the 90-day non-fiscal

17· ·commercial paper rates, and the 1-year treasury bond

18· ·rates are below -- and, in some cases, significantly

19· ·below -- the 6 percent carrying charge; isn't that

20· ·correct?

21· · · · A.· ·I'm sorry.· Will you restate that?

22· · · · Q.· ·Just as a matter of fact, you have not

23· ·taken the position that the testimony offered by

24· ·Mr. Martinez concerning the AAA and BBB corporate

25· ·bond rates, the 90-day non-fiscal commercial paper
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·1· ·rates, and the 1-year treasury bond rates are

·2· ·below -- and, in some cases, significantly below --

·3· ·the 6 percent carrying charge?

·4· · · · A.· ·That's correct.· In fact, the position we

·5· ·have taken is that the carrying charge in the EBA

·6· ·effective with the next general case should be

·7· ·consistent with the other mechanisms the Company

·8· ·has.

·9· · · · Q.· ·And what position is that as opposed to

10· ·the 6 percent carrying charge?

11· · · · A.· ·So the Company's position is that the EBA

12· ·carrying charge should remain at 6 percent until the

13· ·next general rate case, which is pursuant with the

14· ·Deer Creek settlement.· And then at that time, the

15· ·carrying charge should be changed to the average

16· ·corporate bond rate of the preceding year, which is

17· ·consistent with all of the other mechanisms and was

18· ·recently set within the last year.

19· · · · Q.· ·What was it set during the last -- I'm

20· ·sorry.· I understand you.· I misstated the question.

21· ·Let me ask you a hypothetical question then.· If the

22· ·carrying charge charged by an EBA deferral is higher

23· ·than the short-term interest rates, isn't it true

24· ·that under that situation, the Company enjoys a

25· ·de facto loan of a favorable interest rate at the
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·1· ·expense of the EBA deferral account and therefore at

·2· ·the expense of the ratepayer?

·3· · · · · · · · · MS. HOGLE:· Objection.

·4· ·Argumentative.

·5· · · · · · · · · MR. MOORE:· He's on cross.

·6· · · · · · · · · COMMISSIONER LEVAR:· Ms. Hogle, do

·7· ·you want to respond?

·8· · · · · · · · · MS. HOGLE:· I'm not sure what the

·9· ·term "favorable" is or "at the expense of the

10· ·ratepayer."· It's taken out of context.· Favorable,

11· ·that could be a number of things.· So that is why I

12· ·believe it's argumentative.

13· · · · · · · · · COMMISSIONER LEVAR:· Anything further

14· ·from you, Mr. Moore?

15· · · · · · · · · MR. MOORE:· It was a hypothetical

16· ·question.· By favorable I meant higher.

17· · · · · · · · · COMMISSIONER LEVAR:· I think the

18· ·question is leading, but that's appropriate for

19· ·cross-examination, so I think I'll allow that

20· ·question to be answered.

21· · · · · · · · · THE WITNESS:· I'm sorry.· Can you

22· ·repeat it?

23· ·BY MR. MOORE:

24· · · · Q.· ·Yes.· Isn't it true in a hypothetical

25· ·situation that if a carrying charge was based on
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·1· ·long-term interest rates, the Company would actually

·2· ·receive the benefit of a higher rate than short-term

·3· ·rates at the expense of the EBA deferral account and

·4· ·at the expense of the ratepayers?

·5· · · · A.· ·Not necessarily, because the EBA variances

·6· ·can go both ways.· It can be a giveback to customers

·7· ·as well as a recovery from customers.· And then,

·8· ·also, the Commission has determined that -- the

·9· ·Commission ultimately determines what the prudent

10· ·carrying charge is, and, so in that fact, or given

11· ·that, I would say because the Commission has

12· ·determined that the carrying charge is prudent that

13· ·that's what it is.

14· · · · Q.· ·But the Commission hasn't determined that

15· ·at this point in this docket, have they?

16· · · · A.· ·Earlier in this docket when they approved

17· ·the EBA, they approved a 6 percent carrying charge.

18· · · · Q.· ·But you agree that the Commission could

19· ·consider changing the carrying charge at the end of

20· ·the next general rate case?

21· · · · A.· ·Yes.

22· · · · Q.· ·And isn't it true that from its inception

23· ·to the date, the Company has generally almost always

24· ·benefited from the payback of the EBA?· That,

25· ·meaning that the true-up allowed the Company to
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·1· ·recover more funds in addition to this high carrying

·2· ·charge.

·3· · · · · · · · · MS. HOGLE:· Objection.· I'm not sure

·4· ·that this witness should be speaking to whether the

·5· ·Company has benefited or not.· He doesn't see the

·6· ·books on what the amounts of those rates would be in

·7· ·addition to what the Commission allows for recovery.

·8· ·He doesn't see those amounts, so he really has no

·9· ·context in which to respond to that question.

10· · · · · · · · · COMMISSIONER LEVAR:· Thank you.

11· ·Mr. Moore, do you want to respond to that question?

12· · · · · · · · · MR. MOORE:· Yes.· He testified at

13· ·length about the carrying charge, of the 6 percent

14· ·carrying charge.· If he's not qualified to answer my

15· ·question, he's not qualified to offer this

16· ·testimony.· So I would ask the Commission to either

17· ·direct the witness to testify or strike his

18· ·testimony.

19· · · · · · · · · COMMISSIONER LEVAR:· I'm going to

20· ·rule that the question is within the scope of his

21· ·testimony and so allow the witness to answer within

22· ·the scope of his knowledge.

23· · · · A.· ·So in answer to your question, yes, the

24· ·EBA has resulted in the recovery of net power costs

25· ·from customers.
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·1· ·BY MR. MOORE:

·2· · · · Q.· ·At a 6 percent interest rate?

·3· · · · A.· ·Yes.

·4· · · · Q.· ·I'd like to turn really quickly to the

·5· ·imprudence issue and ask just one question.· I don't

·6· ·want to retrack your testimony with the Division,

·7· ·but, to clarify for me, you reject the contention

·8· ·that under no circumstances the Company should be

·9· ·held liable for prudent outages caused by third

10· ·party contractors when the Company, as a result of

11· ·its own actions in negotiating the contract with a

12· ·third party, has no contractual ability to seek

13· ·recourse from the third party?

14· · · · A.· ·I didn't quite capture your question and

15· ·mostly because I couldn't hear a lot of it.

16· · · · · · ·COMMISSIONER LEVAR:· Ms. Hogle, were

17· ·you -- I don't know if you were making an objection.

18· ·I'm not sure if I caught what the question was from

19· ·that, too, so I don't know if a rephrase is more

20· ·appropriate than going through an objection at this

21· ·point.

22· ·BY MR. MOORE:

23· · · · Q.· ·Your testimony generally has been that

24· ·imprudence decisions should be made on a

25· ·case-by-case basis?
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·1· · · · A.· ·Correct.

·2· · · · Q.· ·So therefore, you reject any contention,

·3· ·hypothetically, that under no circumstances should a

·4· ·company be held liable for prudent outages caused by

·5· ·third party contracting partners when the company,

·6· ·as a result of its own acts in negotiating the

·7· ·contracts with the third party, has no contractual

·8· ·ability to seek recourse from that third party?

·9· · · · A.· ·I guess what I would say is our position

10· ·is that outages have to be reviewed on a

11· ·case-by-case basis; that they're unique.· Whether or

12· ·not a third party is involved, then the Company's

13· ·actions have to be reviewed on a case-by-case basis

14· ·to determine prudence.

15· · · · Q.· ·So you don't reject the notion that in a

16· ·certain circumstance, a company should not be held

17· ·liable for the imprudent acts of a third party

18· ·despite the fact the company has chosen to negotiate

19· ·the contract in such a manner that the company does

20· ·not have the ability to seek recourse from the third

21· ·party?

22· · · · · · · · · MS. HOGLE:· Objection.· Asked and

23· ·answered.

24· · · · · · · · · COMMISSIONER LEVAR:· Do you want to

25· ·respond to the objection?
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·1· · · · · · · · · MR. MOORE:· Mr. Wilding has

·2· ·repeatedly stated that the prudence determination

·3· ·has to be made on a case-by-case basis.· My question

·4· ·just seeks to illustrate the fact that that

·5· ·question, that that position, excludes the

·6· ·possibility of the Company making the argument in

·7· ·every case that they are not liable for the manner

·8· ·in which they contracted with the third party.

·9· · · · · · · · · COMMISSIONER LEVAR:· And I understand

10· ·the point you're making, and I am going to rule the

11· ·question has been asked and answered.

12· ·BY MR. MOORE:

13· · · · Q.· ·Could you turn to page 6 of your rebuttal

14· ·testimony?

15· · · · A.· ·Okay.

16· · · · Q.· ·Is it true that your testimony is that the

17· ·Company should have additional rounds of testimony

18· ·beyond the rounds of testimony granted to the other

19· ·parties because the Company bears the burden of

20· ·demonstrating the cost -- that a cost is prudent?

21· · · · A.· ·Yes.· It is our position and the Company's

22· ·position that the rounds of testimony should not

23· ·change and remain as they are currently set in the

24· ·EBA procedure.

25· · · · Q.· ·Is it not true that in many proceedings in
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·1· ·front of this Commission -- outside of the EBA

·2· ·setting -- the Company has the burden of proof when

·3· ·additional rounds of testimony are not offered?

·4· · · · A.· ·I cannot answer that.· My limitation to

·5· ·hearings and proceedings outside of an EBA docket in

·6· ·Utah are very limited.

·7· · · · · · · · · MR. MOORE:· That's all I have.· Thank

·8· ·you.

·9· · · · · · · · · COMMISSIONER LEVAR:· Mr. Dodge?

10· · · · · · · · · MR. DODGE:· Thank you, Mr. Chairman.

11· · · · · · · · · · · ·EXAMINATION

12· ·BY MR. DODGE:

13· · · · Q.· ·Good morning, Mr. Wilding.

14· · · · A.· ·Good morning.

15· · · · Q.· ·You testified that in your view, a benefit

16· ·of the EBA is reducing the amount of general rate

17· ·cases.· I assume that's based on the burden to all

18· ·parties of a general rate case?

19· · · · A.· ·Yes.

20· · · · Q.· ·You acknowledge that there will be a

21· ·burden if the proposal to do annual net power cost

22· ·updates each year is instituted, that that will also

23· ·create a burden?

24· · · · A.· ·Yes.

25· · · · Q.· ·Do you agree that, effectively, the
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·1· ·Legislature's action in the STEP legislation

·2· ·effectively extended the pilot period through 2019?

·3· · · · A.· ·Yes.

·4· · · · Q.· ·If so, then, isn't your proposal that the

·5· ·Commission determine now that the EBA should be made

·6· ·permanent premature if the pilot is not over?

·7· · · · A.· ·I think that could be one position, and I

·8· ·think the Company would support not making that

·9· ·change until the end of the pilot program.

10· · · · Q.· ·From a nonlegal perspective, Mr. Wilding,

11· ·is it your view that so long as a cost item is run

12· ·through the Energy Balancing Account, it is not

13· ·retroactive ratemaking because the statute says that

14· ·an energy balancing account is not retroactive

15· ·ratemaking?

16· · · · A.· ·From a nonlegal opinion, yes, my opinion

17· ·is that the EBA does not constitute retroactive

18· ·ratemaking.

19· · · · Q.· ·So, for example, if a party were to

20· ·propose today that the EBA include an adjustment for

21· ·bonus tax depreciation that's not captured in

22· ·current rates and propose that go to the EBA, would

23· ·it be your nonlegal view that wouldn't be

24· ·retroactive going back to 2014 and forward?

25· · · · A.· ·So I don't like your hypothetical
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·1· ·situation.· However, I guess I would say our

·2· ·position would be that bonus depreciation is not a

·3· ·net power cost item.

·4· · · · Q.· ·And neither is chemicals, right?

·5· · · · A.· ·That's true, but as a profile similar to

·6· ·net power costs.

·7· · · · Q.· ·But with my hypothetical, if one were to

·8· ·successfully argue before this Commission that

·9· ·something like bonus tax depreciation, the impacts

10· ·of that, should be reflected through the EBA, your

11· ·nonlegal position would be that isn't retroactive

12· ·because the EBA is declared by statute not to be

13· ·retroactive?

14· · · · · · · · · MS. HOGLE:· Objection.· Asked and

15· ·answered.

16· · · · · · · · · MR. DODGE:· I think he fought my

17· ·hypothetical.· Now I'm asking him to not fight the

18· ·hypothetical and answer the question.

19· · · · · · · · · COMMISSIONER LEVAR:· If you would

20· ·just clarify what your answer was to the question,

21· ·Mr. Wilding.

22· · · · A.· ·So yes, the Company's position is that the

23· ·EBA does not constitute retroactive ratemaking and

24· ·that the bonus tax depreciation is not a net power

25· ·cost item.
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·1· ·BY MR. DODGE:

·2· · · · Q.· ·But if the Commission were to rule that

·3· ·that will go through the EBA, your nonlegal

·4· ·position -- I recognize you don't make the legal

·5· ·arguments for the Company -- but your nonlegal

·6· ·position would be that retroactive ratemaking

·7· ·wouldn't be a problem in bringing back bonus

·8· ·depreciation impacts from 2014 on?

·9· · · · A.· ·So my nonlegal opinion would be for the

10· ·Commission to decide that because the statute

11· ·regarding the EBA does identify net power cost

12· ·items -- does identify specific net power cost

13· ·items.· And so I guess my nonlegal opinion would be

14· ·that that's something the Commission would have to

15· ·determine.

16· · · · Q.· ·Help me understand.· Are you saying in

17· ·your view the statute only addresses net power cost

18· ·items in the EBA?· That that's all that's allowed,

19· ·again, in your nonlegal view?

20· · · · A.· ·I mean, again, I'm not an attorney.  I

21· ·believe the Commission has latitude to make the

22· ·decisions that it deems prudent in accordance with

23· ·the statute.· I think the statute identifies what

24· ·net power costs are and then also states that the

25· ·EBA is not retroactive ratemaking.
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·1· · · · Q.· ·I'm trying to understand the basis for

·2· ·some of your arguments in response to Mr. Thomson,

·3· ·Mr. Wilding, and Mr. Thomson made two affirmative

·4· ·proposals for changes to the EBA as a matter of

·5· ·policy.· The first one was that prior period

·6· ·adjustments not be allowed.· On that one, as I

·7· ·understand it, you responded on the merits and argue

·8· ·and disagree with them and then urge the Commission

·9· ·to allow prior period adjustments to be made, and

10· ·yet -- even though in this case no one is proposing

11· ·a prior period adjustment, right?

12· · · · A.· ·That is true.· And I would just -- I

13· ·wouldn't call it a prior period adjustment.· I'd

14· ·rather call it an adjusted accounting entry, an

15· ·accounting entry that's made in the normal course of

16· ·business to adjust something that's already been

17· ·booked.

18· · · · Q.· ·Using your characterization -- I didn't

19· ·mean to mischaracterize your testimony.· On that

20· ·issue, there's nothing in this case where someone is

21· ·proposing either to allow or disallow a specific

22· ·adjustment of that nature, is there?

23· · · · A.· ·That's correct.· It is all principled.

24· · · · Q.· ·And yet, you responded saying the

25· ·Commission should rule that those kind of
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·1· ·adjustments are allowed, right?

·2· · · · A.· ·I responded saying that the accounting for

·3· ·actual net power costs as reported in the EBA are

·4· ·the actual net power costs as booked in the deferral

·5· ·period and therefore should be allowed in the EBA.

·6· · · · Q.· ·Right.· My point is a different one; it's

·7· ·a procedural one.· You're not arguing that the

·8· ·Commission shouldn't rule on that issue because

·9· ·there's nothing in this docket where someone is

10· ·making a specific prior adjustment or an adjustment

11· ·of the nature you described in this case.· That

12· ·hasn't been your testimony, right?

13· · · · A.· ·That's correct.

14· · · · Q.· ·And yet, you did say that on the other

15· ·issue, which is the contractor issue, you're saying

16· ·because it's an item that requires the specifics of

17· ·the circumstance, the Commission shouldn't even rule

18· ·on it now.· Don't you see those two positions as

19· ·inconsistent?

20· · · · A.· ·No.· Because, one, using adjusting

21· ·accounting entries is just typical, standard

22· ·accounting according to GAAP accounting principles.

23· ·And so at that point, every single entry in our

24· ·actual net power cost could still be reviewed

25· ·individually on a case-by-case basis for prudence.
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·1· ·Regardless of whether it was an adjusting accounting

·2· ·entry or just a regular accounting entry, it could

·3· ·still be reviewed for prudence.· However, with the

·4· ·outages, I'm saying they should be reviewed on a

·5· ·case-by-case basis, and it's not as clean as an

·6· ·accounting method the way net power costs are

·7· ·booked.

·8· · · · Q.· ·These adjustments that you may propose

·9· ·from a prior period should be reviewed on its own

10· ·merits under the specific circumstances, correct?

11· · · · A.· ·Yes, correct.· As with all net power

12· ·costs.

13· · · · Q.· ·Right.· And so my point is if the

14· ·Commission on this docket can appropriately rule on

15· ·that accounting adjustment, can it not also rule as

16· ·a policy matter from your perspective -- I'm not

17· ·talking legally -- on whether or not contractor

18· ·imprudence falls on ratepayers versus -- or can fall

19· ·on the utility versus the ratepayers?

20· · · · · · · · · MS. HOGLE:· Objection.· Asked and

21· ·answered.

22· · · · · · · · · MR. DODGE:· No, I don't believe he

23· ·has answered this question.

24· · · · · · · · · COMMISSIONER LEVAR:· I'm going to

25· ·deny the objection.
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·1· · · · A.· ·So definitely the Commission can rule.

·2· ·And my position would be more along the lines that

·3· ·it's not necessary because it's not going to change

·4· ·anything.· Even if the Commission rules that an

·5· ·outage can be deemed as imprudent when a third party

·6· ·is involved, there will still be discussion about

·7· ·the prudence regarding the Company's actions, and it

·8· ·will still need -- as the DPU and the Office have

·9· ·both confirmed, there still needs to be a

10· ·case-by-case analysis of that issue, and therefore

11· ·it's not going to change anything.· And that would

12· ·be my position is that it's not going to do away

13· ·with the need for a case-by-case analysis or a

14· ·case-by-case review, and therefore it's not really

15· ·necessary.

16· ·BY MR. DODGE:

17· · · · Q.· ·So it won't change the fact that they

18· ·still need to do a case-by-case analysis of whether

19· ·the actions leading to the outage were imprudent?

20· · · · A.· ·That's correct.

21· · · · Q.· ·There is, though, is there not, a specific

22· ·policy issue that you're disputing with the Division

23· ·that the Commission could resolve here?· Do you not

24· ·agree with that?

25· · · · A.· ·I would maybe need you to clarify a little
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·1· ·bit.

·2· · · · Q.· ·Then I will.· If I understood your prior

·3· ·testimony -- and tell me if I'm wrong, and I'm

·4· ·summarizing, not trying to change it --

·5· · · · A.· ·I understand.

·6· · · · Q.· ·-- it was that you believe that the

·7· ·prudence issue relative to the Company in hiring a

·8· ·contactor is whether it was prudent under the

·9· ·circumstances when they hired the contractor -- to

10· ·hire that particular contractor -- and enter into

11· ·the contract that was entered into, not the issue of

12· ·whether the contractor was imprudent in the way it

13· ·handled its obligations, which may have lead to the

14· ·outage?

15· · · · A.· ·Yes.· So the Company's position is that we

16· ·should be held responsible for the standards of

17· ·prudence as outlined in the Utah statute, which is,

18· ·by my understanding, that prudence is determined

19· ·based on the actions of the utility given what the

20· ·utility should have known if it would have been

21· ·reasonable that the utility incur that expense.

22· · · · Q.· ·So what I'm trying to flesh out is, is

23· ·there not, therefore -- do you not understand the

24· ·Division to be taking a position that using that

25· ·same standard, the prudence of the contractor the
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·1· ·Company hires falls to the Company and not to its

·2· ·ratepayers, and therefore, regardless of whether

·3· ·it's prudent to enter into the contract at the time,

·4· ·if the contractor was imprudent in carrying out its

·5· ·activities, that falls to the Company and not to

·6· ·the ratepayer.· Isn't that their position?

·7· · · · A.· ·Yes.· I would agree with you, and I would

·8· ·say the Company's position is that prudence is not

·9· ·perfection, and therefore, the Company's management

10· ·of that contract and that relationship and the

11· ·Company's actions should be what determines prudence

12· ·as according to the statute.

13· · · · Q.· ·See, right now, I'm not trying to argue

14· ·with you over that because I didn't file testimony

15· ·on that point.· I'm not trying to argue with you

16· ·over how -- what is and isn't prudent.· But I'm

17· ·trying to point out, isn't there a policy issue

18· ·before the Commission that they can properly resolve

19· ·in this one whether the Company's view of looking

20· ·only at the prudence of entering into the contract

21· ·under the circumstances at that time is relevant or

22· ·the Division's view that the contractor's actions in

23· ·undertaking its activities, its obligations under

24· ·the contract, if they're imprudent, that falls back

25· ·to the Company.
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·1· · · · · · · · · MS. HOGLE:· Objection.· Asked and

·2· ·answered.

·3· · · · · · · · · COMMISSIONER LEVAR:· Do you want to

·4· ·respond to the objection, Mr. Dodge?

·5· · · · · · · · · MR. DODGE:· If you've answered it,

·6· ·please tell me what the answer was; I didn't hear

·7· ·it.

·8· · · · · · · · · MS. HOGLE:· Before he answers, I'd

·9· ·like to renew my objection.· I think he's attempted

10· ·to respond several times.

11· · · · · · · · · MR. DODGE:· He's responded -- if I

12· ·may, Mr. Chairman -- but I'm trying to get him to

13· ·acknowledge whether -- agree with me or not that

14· ·there's a policy issue before the Commission that

15· ·doesn't require a look into the specific

16· ·circumstances of each imprudent or allegedly

17· ·imprudent act.· It's whether we can even look to the

18· ·allegedly imprudent acts of a contractor is the

19· ·point I believe the Division was trying to make.

20· ·And I'm saying does he not agree that's a policy

21· ·issue before this Commission that it could resolve.

22· · · · · · · · · COMMISSIONER LEVAR:· And I do

23· ·understand the point, but I'm going to affirm the

24· ·objection that he's answered, to the extent of his

25· ·knowledge and opinion that specific question.
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·1· ·BY MR. DODGE:

·2· · · · Q.· ·Okay.· And to make sure there's no

·3· ·confusion on this, is it the Company's view that the

·4· ·Commission in this docket can and should rule on

·5· ·what the carrying charge should be effective at the

·6· ·next general rate case?

·7· · · · A.· ·The Company's position is that the

·8· ·carrying charge should remain at 6 percent.· And

·9· ·whether the Commission should rule on what the

10· ·change would be at the next general rate case, I

11· ·would leave that to the Commission to decide whether

12· ·they should rule or not.· But the Company's position

13· ·is that we would support a carrying charge effective

14· ·with the next general rate case consistent with our

15· ·other mechanisms.· But I would leave that to the

16· ·Commission whether or not they should rule or will

17· ·rule.

18· · · · Q.· ·Mr. Wilding, in your surrebuttal testimony

19· ·on page 11, I'll read this -- you don't necessarily

20· ·have to go there, but it's starting on line 202 --

21· ·you wrote, "Annual NPC updates can reduce the

22· ·inevitable deviations, but parties should work

23· ·together to come up with a procedural schedule that

24· ·limits the amount of rate changes for customers and

25· ·allows more time for the DPU's audit of the EBA."

http://www.litigationservices.com


Page 120
·1· ·I'd just like to ask in what context you're

·2· ·suggesting that working together should occur to

·3· ·come up with a better procedural schedule?

·4· · · · A.· ·In the context that annual updates of base

·5· ·net power costs are implemented.

·6· · · · Q.· ·You understand today that by Commission

·7· ·order, there's a very specific schedule.· Are you

·8· ·suggesting the Commission not rule on whether that

·9· ·should be changed here and defer that to a

10· ·collaborative effort by the customers and the

11· ·Company and the regulators or what?· I just want to

12· ·understand what you were suggesting.

13· · · · A.· ·So only if annual updates are -- only if

14· ·annual updates are implemented in the EBA would

15· ·there need to be some collaborative effort to come

16· ·up with a schedule.

17· · · · · · · · · MR. DODGE:· I had misunderstood that.

18· ·Thank you.· I have no further questions.

19· · · · · · · · · COMMISSIONER LEVAR:· Thank you.· Mr.

20· ·Evans?

21· · · · · · · · · MR. EVANS:· I think I'll pass on this

22· ·witness.· Thank you.

23· · · · · · · · · COMMISSIONER LEVAR:· Any redirect,

24· ·Ms. Hogle?· Or if you have lengthy redirect, should

25· ·we save it for after lunch or would you rather go
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·1· ·ahead now?

·2· · · · · · · · · MS. HOGLE:· We can break for lunch.

·3· · · · · · · · · COMMISSIONER LEVAR:· Why don't we

·4· ·break until 1:10.· Thank you.

·5· · · · · · · · ·(A recess was taken.)

·6· · · · · · · · · COMMISSIONER LEVAR:· Mr. Wilding,

·7· ·you're still under oath, and we'll go to Ms. Hogle

·8· ·for any redirect.

·9· · · · · · · · · ·REDIRECT EXAMINATION

10· ·BY MS. HOGLE:

11· · · · Q.· ·I just have a few questions.· Thank you.

12· ·Mr. Wilding, do you recall Ms. Schmid asking you

13· ·about over earning?

14· · · · A.· ·Yes.

15· · · · Q.· ·Isn't it true that the financial impact of

16· ·both over and under earning rests with stakeholders,

17· ·not customers?

18· · · · A.· ·Yes.

19· · · · Q.· ·And you were also asked about the number

20· ·of books the Company keeps as it related to line of

21· ·questioning related to adjusting accounting entries.

22· ·Do you recall that?

23· · · · A.· ·Yes.

24· · · · Q.· ·To your knowledge, have any parties in any

25· ·of the other Company's service territory, both east
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·1· ·and west, made similar recommendations regarding

·2· ·doing away with adjusting accounting entries?

·3· · · · A.· ·No.

·4· · · · Q.· ·And so the Company is allowed and does

·5· ·make adjusting accounting entries in accordance with

·6· ·GAAP and in the ordinary course of business in all

·7· ·of its jurisdictions, correct?

·8· · · · A.· ·Yes.

·9· · · · Q.· ·And, finally, Mr. Wilding, can you clarify

10· ·what Rocky Mountain Power's position is on carrying

11· ·charges?

12· · · · A.· ·Yes.· Our position is that the carrying

13· ·charge should remain in place at 6 percent as

14· ·approved by the Commission previously and in

15· ·accordance with the Deer Creek settlement docket

16· ·until the next general rate case.· And if the

17· ·Commission wishes to decide or to order a change

18· ·effective with the next general rate case, the

19· ·carrying charge rate should be consistent with our

20· ·other mechanisms, namely, the average corporate bond

21· ·rate of the preceding year.

22· · · · · · · · · MS. HOGLE:· I have no other redirect

23· ·questions for the witness.

24· · · · · · · · · MS. SCHMID:· Mr. Chairman, from

25· ·Counsel's questions, it appears to me that she might
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·1· ·have misunderstood our position.· May I ask a couple

·2· ·of clarifying questions?

·3· · · · · · · · · COMMISSIONER LEVAR:· I was going to

·4· ·allow everyone a chance for recross if they wanted

·5· ·to.

·6· · · · · · · · · · · ·EXAMINATION

·7· ·BY MS. SCHMID:

·8· · · · Q.· ·So did you understand that I was not

·9· ·suggesting that you forego making GAAP accounting

10· ·adjustments to your non-regulatory books?

11· · · · A.· ·Yes.

12· · · · · · · · · MS. SCHMID:· That's my question.

13· · · · · · · · · COMMISSIONER LEVAR:· Mr. Moore, any

14· ·recross?

15· · · · · · · · · MR. MOORE:· No recross.· Thank you.

16· · · · · · · · · COMMISSIONER LEVAR:· Thank you.

17· ·Mr. Dodge?

18· · · · · · · · · MR. DODGE:· No questions.

19· · · · · · · · · COMMISSIONER LEVAR:· Mr. Evans, you

20· ·didn't have any cross.· Thank you, Mr. Wilding.· I'm

21· ·sorry, wait.· Commissioner Clark, any questions for

22· ·you?

23· · · · · · · · · COMMISSIONER CLARK:· No questions.

24· · · · · · · · · COMMISSIONER LEVAR:· Commissioner

25· ·White?
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·1· · · · · · · · · COMMISSIONER WHITE.· Just a couple of

·2· ·questions.· The first one is out of curiosity.

·3· · · · · · · · · · · ·EXAMINATION

·4· ·BY COMMISSIONER WHITE:

·5· · · · Q.· ·Are you aware of last year's average

·6· ·corporate bond rate?

·7· · · · A.· ·Currently, I couldn't tell you off the top

·8· ·of my head.

·9· · · · Q.· ·The second question -- I hate to go back

10· ·there, but I'm admittedly a bit confused in terms

11· ·of, I guess, the Company's perspective in terms of

12· ·this whole outage prudence review.· I think I

13· ·heard -- I know there was some back and forth --

14· ·and, I guess, disabuse me if I was incorrect on the

15· ·Company's position, but is it the Company's position

16· ·that once the contract is, you know, signed,

17· ·whatever, that at that point -- and there's some

18· ·evaluation of that but beyond that -- that's kind of

19· ·the end of prudence review beyond that point?

20· · · · A.· ·No. I would say our position is that each

21· ·outage is unique and has to be reviewed on a

22· ·case-by-case.· But the standard of prudence is based

23· ·upon what the Company should have known and if they

24· ·would have reasonably incurred those costs knowing

25· ·what a utility would have known.· And so regardless
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·1· ·of whether the third party is involved in an outage

·2· ·or what caused the outage, whether it was -- what

·3· ·part in the process caused the outage, it still has

·4· ·to be reviewed on a case-by-case basis.· And that's

·5· ·not going to change even with a statement from the

·6· ·Commission in my opinion.

·7· · · · Q.· ·So after a contract is signed, even if

·8· ·there's something beyond that where it's the fault

·9· ·or the alleged fault of a third party, the

10· ·Commission would still have discretion of whether to

11· ·make a determination of whether that was, I guess,

12· ·ultimately the Company's administration of the

13· ·contract was prudent?

14· · · · A.· ·Yes, I believe so.· Yes.

15· · · · Q.· ·Okay.· I frankly am still not sure why

16· ·that's different, you know, than what's currently

17· ·the practice.· I mean, help me understand that.

18· ·What is the Division trying to address here?

19· · · · A.· ·I guess I would agree with you, and that's

20· ·why I think nothing will change.· And so my thought

21· ·is -- I mean, I don't know.· I don't want to speak

22· ·for the Commission or, excuse me, the Division and

23· ·what they're trying to get.· But it's my opinion

24· ·that nothing would change the Commission's statement

25· ·on the outages of prudence or prudence of outages.
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·1· · · · · · ·COMMISSIONER WHITE:· Okay.· That's all I

·2· ·have, Chair.

·3· · · · · · ·COMMISSIONER LEVAR:· I don't have anything

·4· ·else.· Thank you, Mr. Wilding.· Ms. Hogle, anything

·5· ·else from you?

·6· · · · · · · · · MS. HOGLE:· No further questions.

·7· ·The Company rests.

·8· · · · · · · · · COMMISSIONER LEVAR:· Thank you.

·9· ·Mr. Moore?

10· · · · · · · · · MR. MOORE:· The Office would like to

11· ·call Danny Martinez.

12· · · · · · · · · ·DANNY A.C. MARTINEZ,

13· ·having been first duly sworn to tell the truth, was

14· · · · · · examined and testified as follows:

15· · · · · · · · · · · ·EXAMINATION

16· ·BY MR. MOORE:

17· · · · Q.· ·Could you please state your name, address,

18· ·and occupation for the record?

19· · · · A.· ·Yes.· My name is Danny A.C. Martinez.  I

20· ·am a utility analyst for the Office of Consumer

21· ·Services.· My business address 160 East 300 South,

22· ·Salt Lake City, 84111.

23· · · · Q.· ·Did you prepare direct testimony on

24· ·September 21st, rebuttal testimony on November 16th,

25· ·and surrebuttal on December 15th in 2016 for this
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·1· ·docket?

·2· · · · A.· ·Yes.

·3· · · · Q.· ·Do you have any changes to be made to that

·4· ·testimony?

·5· · · · A.· ·No.

·6· · · · Q.· ·If I ask you the same questions, would

·7· ·your answers be the same?

·8· · · · A.· ·Yes.

·9· · · · · · · · · MR. MOORE:· Your Honor, at this

10· ·point, I move for admission of his testimony.

11· · · · · · · · · COMMISSIONER LEVAR:· If any party

12· ·objects, please indicate.· I'm not seeing any.· The

13· ·motion is granted.

14· ·BY MR. MOORE:

15· · · · Q.· ·Have you prepared a summary of your

16· ·testimony?

17· · · · A.· ·I have.

18· · · · Q.· ·Would you like to give it?

19· · · · A.· ·Yes.· Good afternoon, everyone.· I filed

20· ·direct, rebuttal and surrebuttal testimony in this

21· ·EBA evaluation docket addressing many of the

22· ·Office's concerns and positions about the EBA.

23· ·Mr. Phil Hayet will also be presenting some of the

24· ·Office's issues.· I addressed the following:· The

25· ·EBA carrying charge modification of the filing
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·1· ·schedule; an additional EBA evaluation; the nature

·2· ·of the EBA; the test period mismatch issue; and

·3· ·removing wheeling revenues from the EBA deferral

·4· ·calculation.

·5· · · · · · ·Regarding the EBA carrying charge, I cited

·6· ·docket 15-035-69 as the basis for addressing the

·7· ·issue in this current docket.· The Commission

·8· ·stated, "With respect to the EBA, we conclude

·9· ·PacifiCorp's argument that the EBA carrying charge

10· ·interest rate should not be changed during the pilot

11· ·period and should be evaluated during the EBA

12· ·evaluation in 2016 is reasonable."· This docket has

13· ·been established as a venue in which parties may

14· ·propose changes to the EBA carrying charge.· While

15· ·6 percent was considered to be reasonable as the

16· ·carrying charge cost rate at the inception of the

17· ·EBA, interest rates have dropped since the carrying

18· ·charge rate was set and should be adjusted to

19· ·reflect current financial conditions.

20· · · · · · ·In my direct testimony, I recommended that

21· ·the Commission should adopt a short-term bond rate

22· ·as the basis for establishing a new EBA carrying

23· ·charge.· Since the EBA deferral period is defined as

24· ·the calendar year prior to the EBA filing date,

25· ·short-term rates would be applicable to the EBA's
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·1· ·deferral period and an appropriate carrying charge.

·2· ·Using long-term financing for short-term expenses

·3· ·creates unnecessary additional finance costs.· As

·4· ·such, the Office recommends the EBA carrying charge

·5· ·should be set at the 12-month LIBOR interest rate in

·6· ·effect at the end of the EBA deferral period.· The

·7· ·interest rate information is updated with a month

·8· ·lag, providing sufficient time for the Company to

·9· ·include in its March EBA filing.· This data is also

10· ·readily available.· The Office's carrying charge

11· ·recommendation, if accepted by the Commission, would

12· ·be presumably implemented in the next general rate

13· ·case, thus complying with the agreement signed in

14· ·Docket 14-035-147 or as discussed in the Deer Creek

15· ·stipulation.

16· · · · · · ·My testimony also made a recommendation to

17· ·change the current EBA filing schedule.· The current

18· ·filing schedule creates confusion on when issues are

19· ·presented and appropriately rebutted.· The Office

20· ·recommends that since the Company has filed direct

21· ·testimony accompanying its application, the direct

22· ·testimony round should be for all parties other than

23· ·the Company.· Then the Company would file its

24· ·response testimony to the Division's audit report

25· ·and all other direct testimony during the rebuttal
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·1· ·phase as other parties.· This filing schedule

·2· ·modification would allow parties to have equal

·3· ·opportunity to file testimony and respond to

·4· ·testimony in EBA proceedings.

·5· · · · · · ·My testimony discussed the need for

·6· ·further EBA evaluation resulting from the passage of

·7· ·Senate Bill 115 in the 2016 legislative session.

·8· ·SB 115 requires the Commission to report on the EBA

·9· ·to the Public Utilities and Technology Interim

10· ·Committee before December 1st in 2017 and 2018.· In

11· ·Docket 16-035-T05, the Commission further stated

12· ·that SB 115 requires continued review of the EBA

13· ·through 2019.· The Office recommends that the

14· ·Commission develop and articulate a process though

15· ·which stakeholders can provide comments that the

16· ·Commission can consider in developing its reports to

17· ·the Legislature.

18· · · · · · ·My testimony opposes making the EBA

19· ·permanent at this time.· The EBA evaluation period

20· ·was to end at the end of 2016, but the Commission

21· ·ruled that it was effectively extended by the

22· ·passage of SB 115.· Without a thorough study of the

23· ·changes caused by SB 115, the public interest would

24· ·not be served by making the EBA permanent at this

25· ·time.· The Office asserts that the Commission should
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·1· ·wait to make any orders addressing the permanency of

·2· ·EBA until after the reports to the Legislature

·3· ·required by SB 115 are complete.

·4· · · · · · ·My testimony addressed how the test period

·5· ·mismatch issue is a natural consequence of the

·6· ·current design of the EBA.· After reviewing the

·7· ·alternatives for addressing the test period mismatch

·8· ·issue, the Office supports the Division's proposal

·9· ·of requiring the Company to file a general rate case

10· ·every three years with an updated NPC forecast.

11· ·However, if the Commission approves the Company's

12· ·proposal, the Office recommends that the Commission

13· ·include a requirement the Company time a general

14· ·rate case at a minimum of every three years starting

15· ·July 2017.

16· · · · · · ·Lastly, my testimony opposed the

17· ·Division's recommendation to remove wheeling

18· ·revenues from the EBA deferral.· The Division

19· ·offered no evidence other than a philosophical

20· ·rational for removing wheeling revenues.

21· · · · · · ·I testified there were two reasons for not

22· ·removing wheeling revenues.· First, removing

23· ·wheeling revenues would represent an inconsistent

24· ·treatment in ratemaking principles.· The Commission

25· ·recognized the importance of including wheeling
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·1· ·revenues in maintaining consistent treatment of

·2· ·related rate elements in the EBA deferral

·3· ·calculation when it stated the following earlier in

·4· ·this proceeding in its order dated March 2, 2011:

·5· ·"We find it appropriate to include wholesale

·6· ·wheeling revenues, FERC account 456.1, in the

·7· ·balancing account calculation.· Though not modeled

·8· ·through GRID, wheeling revenues have always formed

·9· ·an offset to wheeling expenses in general rates.· To

10· ·set power-related rates without recognition of this

11· ·offsetting revenue would violate the matching

12· ·principle."

13· · · · · · ·Second, with the removal of the 70/30

14· ·sharing band, having wheeling revenues as an offset

15· ·to wheeling costs is the only benefit the EBA

16· ·currently provides ratepayers.· Including wheeling

17· ·revenues in the EBA deferral calculation has

18· ·decreased EBA deferrals to customers on average by

19· ·5.56 percent.· Thus, the Division's proposal to

20· ·remove wheeling revenues from the EBA is essentially

21· ·a proposal to remove the only element of the EBA

22· ·that benefits ratepayers.

23· · · · · · ·The Office's position since the inception

24· ·of the EBA has been that wheeling revenues should be

25· ·included in the EBA deferral calculation.
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·1· ·Mr. Wilding's and Mr. Peterson's suggestion for

·2· ·creating another tracker to track wheeling revenues

·3· ·and other variable costs merely adds an additional

·4· ·net power cost recovery mechanism that is redundant

·5· ·and unnecessary.· The Office recommends to the

·6· ·Commission that wheeling revenues should remain in

·7· ·the EBA deferral calculation and not segregated into

·8· ·a separate tracker.· And that concludes my summary.

·9· · · · · · · · · MR. MOORE:· Mr. Martinez is available

10· ·for cross-examination.

11· · · · · · · · · COMMISSIONER LEVAR:· Thank you.

12· ·Ms. Schmid?

13· · · · · · · · · · · ·EXAMINATION

14· ·BY MS. SCHMID:

15· · · · Q.· ·Good afternoon.· Were you present in the

16· ·hearing room when Mr. Peterson testified this

17· ·morning?

18· · · · A.· ·Yes.

19· · · · Q.· ·Notwithstanding -- did you hear

20· ·Mr. Peterson say that there was not a cause and

21· ·effect relationship between wheeling revenues and

22· ·wheeling expenses?

23· · · · A.· ·I did.

24· · · · Q.· ·Notwithstanding that statement, you still

25· ·want wheeling revenues in the EBA?
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·1· · · · A.· ·Yes.

·2· · · · · · · · · MS. SCHMID:· Thank you.· That's all

·3· ·my questions.

·4· · · · · · · · · COMMISSIONER LEVAR:· Thank you.

·5· ·Mr. Dodge?

·6· · · · · · · · · MR. DODGE:· I have no questions.

·7· · · · · · · · · COMMISSIONER LEVAR:· Mr. Evans?

·8· · · · · · · · · MR. EVANS:· No questions.

·9· · · · · · · · · COMMISSIONER LEVAR:· Ms. Hogle?

10· · · · · · · · · MS. HOGLE:· I have no questions.

11· · · · · · · · · COMMISSIONER LEVAR:· No questions.

12· ·Okay.· Any redirect, Mr. Moore?

13· · · · · · · · · MR. MOORE:· No.· Thank you.

14· · · · · · · · · COMMISSIONER LEVAR:· Mr. Clark?

15· · · · · · · · · COMMISSIONER CLARK:· No questions.

16· · · · · · · · · COMMISSIONER LEVAR:· Mr. White?

17· · · · · · · · · COMMISSIONER WHITE:· No questions.

18· ·Thanks.

19· · · · · · · · · COMMISSIONER LEVAR:· I don't have any

20· ·questions.· Thank you, Mr. Martinez.· Mr. Moore?

21· · · · · · · · · MR. MOORE:· Mr. Moore calls Philip

22· ·Hayet to the stand, please.

23· · · · · · · · · · · PHILIP HAYET,

24· ·having been first duly sworn to tell the truth, was

25· · · · · · examined and testified as follows:
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·1· · · · · · · · · · · ·EXAMINATION

·2· ·BY MR. MOORE:

·3· · · · Q.· ·Could you please state your name, address,

·4· ·and who you are testifying for, for the record,

·5· ·please.

·6· · · · A.· ·Yes.· My name it Philip Hayet.· I'm

·7· ·testifying on behalf of the Office of Consumer

·8· ·Services, and my address is 570 Colonial Park Drive,

·9· ·Roswell, Georgia 30075.

10· · · · Q.· ·And, in this docket, have you prepared a

11· ·direct testimony filed September 22, 2016, rebuttal

12· ·testimony filed November 16, 2016, and surrebuttal

13· ·testimony December 15, 2016?

14· · · · A.· ·Yes.

15· · · · Q.· ·Do you have any changes to make to that

16· ·testimony?

17· · · · A.· ·I do not.

18· · · · Q.· ·If I asked you the same questions today,

19· ·would your answers be the same?

20· · · · A.· ·They would.

21· · · · · · · · · MR. MOORE:· At this point, the Office

22· ·would move for admission of his written testimony.

23· · · · · · · · · COMMISSIONER LEVAR:· Thank you.· If

24· ·anyone objects to that motion, please indicate to

25· ·me.· I'm not seeing any, so that motion is granted.
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·1· ·BY MR. MOORE:

·2· · · · Q.· ·Have you prepared a summary of your

·3· ·testimony?

·4· · · · A.· ·Yes, I have.

·5· · · · Q.· ·Would you please provide it?

·6· · · · A.· ·Yes.· Thank you.· Good afternoon,

·7· ·Commissioners.· I appreciate the opportunity to

·8· ·provide this testimony to support the Office's

·9· ·position in this docket.· In addition to Office

10· ·witness Dan Martinez, I filed direct, rebuttal and

11· ·surrebuttal testimony addressing some of the

12· ·Office's concerns regarding evaluation of the EBA.

13· · · · · · ·The issues that I addressed included a

14· ·change to the EBA carrying charge rate, the

15· ·inclusion of interim rates of part of the Division's

16· ·proposal to extend the procedural schedule, the

17· ·appropriateness of including out-of-period

18· ·adjustments, consideration of imprudent third party

19· ·outages, and the Company's proposal to include

20· ·additional costs in the EBA.

21· · · · · · ·In the interest of time, I will just

22· ·highlight some of these issues.· Regarding the

23· ·carrying charge issue, my direct testimony supports

24· ·the Office's position that in the current interest

25· ·rate environment, the use of a 6 percent carrying
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·1· ·charge rate for the EBA deferral balance is

·2· ·overstated, especially considering the underlying

·3· ·assets that make up the deferral balance.· The

·4· ·Office recommends that the carrying charge rate

·5· ·should be changed to be based on a short-term debt

·6· ·rate.· The period over which the deferral balance is

·7· ·paid off is generally just one year, and the risk of

·8· ·cost recovery is low, which makes the use of

·9· ·short-term debt rate reasonable.

10· · · · · · ·In my testimony, I also provided a survey

11· ·of carrying charge rates used in similar proceedings

12· ·by utilities in eight other states, including other

13· ·states in which PacifiCorp operates.· Based on this

14· ·survey, it's evident that the carrying charge rate

15· ·in those states is significantly lower than what is

16· ·used here.· And in five of the eight states, the

17· ·rates used are consistent with short-term debt

18· ·rates.· The Office recommends that the EBA carrying

19· ·charge rate should be set at the 12-month LIBOR

20· ·interest rate, as Mr. Martinez stated, in effect, at

21· ·the end of the EBA deferral period.· And this change

22· ·should be implemented beginning with the next

23· ·general rate case.

24· · · · · · ·Regarding the Division's request to extend

25· ·the procedural schedule by four months, the Office
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·1· ·believes this extension would be reasonable.

·2· ·However, the office does not support the Division's

·3· ·associated recommendation to implement interim rates

·4· ·just because a procedural schedule will be extended

·5· ·by four months.· This would just be a short

·6· ·extension period, and carrying charges would either

·7· ·be paid to or by the Company on the outstanding

·8· ·deferral balance, so there would be no need to also

·9· ·implement a provision for including interim rates.

10· · · · · · ·Furthermore, the Commission has made it

11· ·clear during these proceedings that it is opposed to

12· ·including interim rates in the EBA process.· The

13· ·Office supports the Division's request for an

14· ·extension in the EBA evaluation schedule, but

15· ·opposes adding in a provision to include interim

16· ·rates.

17· · · · · · ·Regarding the appropriateness of including

18· ·out-of-period judgments in the EBA, the Office

19· ·agrees with the Division that the Company should not

20· ·be permitted to include in current EBA deferral

21· ·periods adjustments to costs that were previously

22· ·included in prior periods.· I believe this is

23· ·consistent with the Commission's objectives for the

24· ·EBA as is stated in a prior EBA order that it was

25· ·implementing a process requiring one annual rate
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·1· ·change following the completion of the Division's

·2· ·audit without interim rates.· The Commission

·3· ·explained its preference for only allowing one

·4· ·annual rate change because it wanted to avoid

·5· ·litigation of these same issue occurring on multiple

·6· ·occasions.· This could conceivably happen if

·7· ·out-of-period adjustments were permitted from a

·8· ·prior EBA period.· The Commission found that this

·9· ·would be inefficient and unjustified, and the Office

10· ·believes that out of period adjustments should not

11· ·be permitted.

12· · · · · · ·Lastly, in my rebuttal testimony I

13· ·supported the Division's recommendation that the

14· ·Commission should clarify to the Company that

15· ·whether a forced outage is caused by the action of

16· ·the Company and its employees or by the actions of

17· ·the third party acting on behalf of the Company, the

18· ·Company is ultimately responsible for the prudence

19· ·of these actions.· In the past, the Company has

20· ·argued that it should not be held liable for the

21· ·actions of a third party that may have caused an

22· ·imprudent forced outage.· I disagree and believe

23· ·that the Commission should make clear that the

24· ·Company could be held liable for the imprudent

25· ·actions of third parties operating on its behalf.
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·1· ·PacifiCorp has an obligation to provide reliable

·2· ·power at the lowest reasonable cost and as compared

·3· ·to the ratepayer, the Company is the only party in a

·4· ·position that could possibly ensure that its third

·5· ·party contractors do not cause outages that

·6· ·otherwise could have and should have been avoided.

·7· ·PacifiCorp must be responsible for the actions of

·8· ·its own employees and the actions of the third party

·9· ·contractors that it hires.· However, in fairness to

10· ·the Company, I recommend that in articulating such a

11· ·policy, the Commission should also state that it

12· ·will continue its practice of evaluating each outage

13· ·based on the facts and circumstances associated with

14· ·each outage, including outages caused by third

15· ·parties.· And this concludes my summary.

16· · · · · · · · · MR. MOORE:· Mr. Hayet is available

17· ·for cross.

18· · · · · · · · · COMMISSIONER LEVAR:· Ms. Schmid, any

19· ·cross?

20· ·BY MS. SCHMID:

21· · · · Q.· ·Yes.· Just a bit.· Mr. Hayet, were you in

22· ·the hearing room when PacifiCorp Rocky Mountain

23· ·Power witness Mr. Wilding and I discussed adding

24· ·additional items to the EBA, such as fuel start-up

25· ·costs?
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·1· · · · A.· ·Yes.

·2· · · · Q.· ·Have you seen utilities attempt to put

·3· ·non-net power cost items into energy balancing

·4· ·accounts?

·5· · · · A.· ·I have seen other utilities include fuel

·6· ·costs, including start-up costs if that's your

·7· ·question.

·8· · · · Q.· ·Yes.· Are you concerned that there might

·9· ·be other things this company or other companies

10· ·might seek to get in the EBA?

11· · · · A.· ·I definitely am, and I think I made that

12· ·clear through my testimony that that is, as I have

13· ·heard today, a little bit of a slippery slope.· And

14· ·so I prefaced in my testimony that we do not wish to

15· ·open up for having the Company -- by allowing this

16· ·opening up the opportunity for the Company to

17· ·continue to add in additional, additional,

18· ·additional items.· We consider that when making this

19· ·position.

20· · · · · · · · · MS. SCHMID:· Thank you.· Those are

21· ·all my questions.

22· · · · · · · · · COMMISSIONER LEVAR:· Thank you.

23· ·Mr. Dodge?

24· · · · · · · · · · · ·EXAMINATION

25· ·BY MR. DODGE:
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·1· · · · Q.· ·Thank you, Mr. Chairman.· Good afternoon,

·2· ·Mr. Hayet.· Just briefly, on the same subject, you

·3· ·touched on looking back to the Commission's order to

·4· ·see what its objective was in not allowing interim

·5· ·rates before.· So you looked for the Commission --

·6· ·what made it say we're not going to use them before.

·7· ·Did you do the same thing, look back at why the

·8· ·Commission concluded an EBA was in the public

·9· ·interest in the first place or what the reason was

10· ·why an EBA might be appropriate in deciding what

11· ·items should or shouldn't be included in the EBA?

12· · · · A.· ·I looked back over the proceedings that

13· ·I've been a part of but not necessarily looking back

14· ·further in all cases.· So I'm not sure exactly what

15· ·you're suggesting.

16· · · · Q.· ·Well, I guess I'm trying to find the test,

17· ·that slippery slope we've been talking about.· Where

18· ·do you put the brakes on?· How does one put the

19· ·brakes on without reference back either to the

20· ·enabling statute that talks about net power costs or

21· ·the Commission's objective in adopting the EBA and

22· ·saying it was in the public interest to deal with

23· ·the health of the -- the financial health of the

24· ·utility?· Are those not good benchmarks for what not

25· ·ought to be included in the EBA?
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·1· · · · A.· ·I would say it is, yes.· So I would agree

·2· ·that that might be a good thing to consider prior

·3· ·orders of the Commission.· But in my case, it has

·4· ·been my experience in other jurisdictions that

·5· ·utilities have attempted to load in all kinds of

·6· ·costs into the fuel proceeding or net power costs

·7· ·type of proceeding.· So my concern in establishing

·8· ·this position was whether or not the Company is

·9· ·attempting to do just that, load in costs that

10· ·certainly aren't related to power costs, and I came

11· ·to the conclusion that fuel costs are fuel costs,

12· ·and those are related to the generation.· Without

13· ·starting up a unit, it's impossible to generate a

14· ·megawatt hour, and therefore I consider that to be a

15· ·power cost.

16· · · · Q.· ·You wouldn't say the same for chemical or

17· ·PTC, right?· The exact same justifications you just

18· ·gave.· They're not power costs, are they?

19· · · · A.· ·Well, with chemical costs, my

20· ·justification is that those are used, they are

21· ·considered in other jurisdictions as being part of

22· ·net power costs, they are part of the generation.

23· ·Without being able to add chemical treatment, you

24· ·cannot generate a megawatt hour of power from units.

25· · · · Q.· ·Isn't it true that virtually every expense

http://www.litigationservices.com


Page 144
·1· ·of the utility is needed to generate power from the

·2· ·units?

·3· · · · A.· ·To a certain extent, I would agree that

·4· ·you could attempt to stretch the argument and say

·5· ·that, yes.· I think you have to be careful in

·6· ·allowing -- I think that gets back to the point that

·7· ·you would have to be very careful in allowing things

·8· ·that, you know, stretch it that far.· I'm not seeing

·9· ·that with these items, but I get the points.· We

10· ·want to be very careful about allowing additional

11· ·items into the EBA.

12· · · · · · · · · MR. DODGE:· No further questions.

13· · · · · · · · · COMMISSIONER LEVAR:· Thank you.· Mr.

14· ·Evans?

15· · · · · · · · · MR. EVANS:· No questions here.· Thank

16· ·you.

17· · · · · · · · · COMMISSIONER LEVAR:· Ms. Hogle?

18· · · · · · · · · · · ·EXAMINATION

19· ·BY MS. HOGLE:

20· · · · Q.· ·Maybe just one.· Hello, Mr. Hayet.· You

21· ·mentioned in your summary that in the past, the

22· ·Company has argued that it shouldn't be held

23· ·responsible for outages that are caused by third

24· ·party contractors.· Was that related to a specific

25· ·outage; do you recall?
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·1· · · · A.· ·What I can say is I know that it might be

·2· ·helpful if I quoted from my testimony on that

·3· ·question, because I have worked on the cases as

·4· ·Daymark has been a part of the cases and they noted

·5· ·on behalf of the Division their position about how

·6· ·the Company has responded.· And I've also observed

·7· ·how the Company has responded in cases where the

·8· ·claim of imprudent outages that have been caused by

·9· ·either the third party contractors or by the third

10· ·party operators.

11· · · · Q.· ·But that was with respect to a specific

12· ·outage in that case, correct?· Is that true or not?

13· · · · A.· ·Those were in response, yes, to specific

14· ·outages, but they were the same responses -- very

15· ·typical response -- being that -- basically what I

16· ·quoted, typically, as Daymark knows, the Company

17· ·would argue that it is unreasonable to penalize

18· ·PacifiCorp for a third party's performance when

19· ·PacifiCorp has no contractual ability to seek

20· ·recourse from that third party.· I'm quoting the

21· ·Daymark report that was attached to Mr. Thomson's

22· ·testimony, and that's in my rebuttal testimony,

23· ·November 16 rebuttal testimony.· So it's a typical

24· ·situation that if it's a third party outage, the

25· ·Company would respond in a way that says, basically,
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·1· ·listen, we have no recourse, therefore, it's a third

·2· ·party.· And as we've also heard today, basically,

·3· ·because it's a third party and the Company was

·4· ·prudent in its hiring practice of that third party,

·5· ·that should be sufficient.· And all we're saying is

·6· ·no, the Company needs to still take ownership

·7· ·responsibility, that if there's an imprudent outage

·8· ·caused by the third party, then the Company could

·9· ·still be liable under that situation.

10· · · · Q.· ·And that could be determined at the time

11· ·of the specific outage that is being reviewed in a

12· ·specific case; is that correct?

13· · · · A.· ·Well, I don't see that it has to.· I think

14· ·it could be made clear, it could be articulated so

15· ·that the Company clearly understands that the events

16· ·at the time will be reviewed -- the specific events

17· ·will be reviewed -- but it could be articulated that

18· ·there should be no distinction between the Company

19· ·and its employees causing an outage and that of a

20· ·third party causing an outage.· That is, that the

21· ·Company could still be responsible for any imprudent

22· ·acts under either of those.· That could be

23· ·articulated today and that's what the ask is here.

24· · · · Q.· ·And so you think that the articulation of

25· ·that here today and making that blanket statement
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·1· ·like that couldn't be taken out of context by

·2· ·parties if the Commission were to make that

·3· ·finding -- that blanket statement -- in a proceeding

·4· ·such as this where there is no specific outage at

·5· ·issue or in question?

·6· · · · A.· ·I don't, and the reason why I don't think

·7· ·it would be -- what would help for it not to be

·8· ·taken out of context is the fact that I'm also

·9· ·stating that I think as part of that articulation,

10· ·the Commission should say that it's going to do just

11· ·like what it does today.· It should evaluate on the

12· ·facts and circumstances of each particular

13· ·situation, but, again, that there's no distinction.

14· ·That's all I'm asking for the Commission to

15· ·articulate, that there will be no distinction

16· ·between an outage caused by its own employees versus

17· ·an outage caused by the employees of an agent acting

18· ·on behalf of the Company.· The Company should still

19· ·have that responsibility.

20· · · · Q.· ·Do you disagree that parties will have an

21· ·opportunity to make that argument in a specific

22· ·case?

23· · · · · · · · · MR. MOORE:· Objection.· Asked and

24· ·answered.

25· · · · · · · · · COMMISSIONER LEVAR:· Do you want to
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·1· ·respond to the objection?

·2· · · · · · · · · MS. HOGLE:· No.· I think it's a fair

·3· ·question given his recommendation.

·4· · · · · · · · · COMMISSIONER LEVAR:· I'm going to

·5· ·deny the objection and allow the question to be

·6· ·answered.

·7· · · · · · · · · THE WITNESS:· Could you repeat the

·8· ·question, please?

·9· ·BY MS. HOGLE:

10· · · · Q.· ·Do you disagree that any party will have

11· ·that opportunity to make that argument in that

12· ·specific case where all of the facts will be in

13· ·evidence, both legal and factual issues?

14· · · · A.· ·I did not disagree.· What I just simply

15· ·think is that the Company -- it should be

16· ·articulated, particularly for the Company's benefit,

17· ·that the Company is clear on that the Commission

18· ·believes that there should be no distinction between

19· ·an outage as caused by its employees versus an

20· ·outage caused by its agents.· That's all I'm

21· ·suggesting.· That clarification should be made for

22· ·the Company's behalf.

23· · · · Q.· ·Will that change -- will a Commission

24· ·finding change anything going forward in terms of

25· ·parties' opportunity to make those arguments later?
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·1· · · · A.· ·It will change the Company's arguments in

·2· ·the future, because the Company will not go to that

·3· ·argument.

·4· · · · Q.· ·The arguments that have been made by the

·5· ·Company that you just mentioned, those were made

·6· ·specific to specific outages, correct?

·7· · · · A.· ·It was made to an outage, and it was

·8· ·simply stated the Company should not have

·9· ·responsibility because it's a third party.

10· · · · Q.· ·You agree, though, that there was more to

11· ·that than what you just mentioned; there were a lot

12· ·of argument made in addition to that?

13· · · · A.· ·Yes.

14· · · · · · · · · MS. HOGLE:· Okay.· Thank you.· No

15· ·further questions.· Thank you.

16· · · · · · · · · COMMISSIONER LEVAR:· Thank you.· Any

17· ·redirect, Mr. Moore?

18· · · · · · · · · MR. MOORE:· No.· Thank you.

19· · · · · · · · · COMMISSIONER LEVAR:· Thank you.

20· ·Commissioner White, do you have any questions?

21· · · · · · · · · COMMISSIONER WHITE:· Just a couple.

22· · · · · · · · · · · ·EXAMINATION

23· ·BY COMMISSIONER WHITE:

24· · · · Q.· · Is it your understanding that contracts

25· ·with third parties are different for each contract?
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·1· ·In other words, they contain different terms and

·2· ·conditions?

·3· · · · A.· ·Yes.

·4· · · · Q.· ·And is it your understanding that, for

·5· ·example, depending on who bears which risk, based

·6· ·upon the terms and conditions of the contract, that

·7· ·the costs may shift based upon that risk adjustment?

·8· · · · A.· ·That could be true that the cost

·9· ·responsibility could shift, but it's the Company who

10· ·has the responsibility for ensuring that the

11· ·customers are protected.· And so, you know, if the

12· ·contract shifts the risk to the vendor, to the

13· ·contractor, then the Company has the obligation to

14· ·go after it, but the customer still has to be

15· ·protected.· If the obligation is on the Company and

16· ·the ratepayers are harmed by the outage, then the

17· ·Company, again, under that situation, has to ensure

18· ·that the ratepayer is protected.· So in either

19· ·situation, it always does come down to the Company

20· ·having the responsibility.

21· · · · Q.· ·So based upon that answer, it sounds like,

22· ·getting back to this concept, that prudence

23· ·determination would be reviewed on a case-by-case

24· ·basis based upon the context of not only the actions

25· ·of the Company and the contractor, but the context

http://www.litigationservices.com


Page 151
·1· ·of the contractual terms and conditions?

·2· · · · A.· ·One simple distinction I'm making, which

·3· ·is that the Company can't say, "Because it was a

·4· ·third party, it wasn't us."· There are situations

·5· ·where there's a third party operating a generating

·6· ·unit who is clearly at fault in this particular

·7· ·situation.· And the Company would say, well, look,

·8· ·you know they're following the proper practices, but

·9· ·we're not the operator.· And because we're not the

10· ·operator, we shouldn't be held responsible for what

11· ·the practice of that other company is doing.· And

12· ·that should not by the case.· The Company has to

13· ·understand that it is responsible whether it's the

14· ·operator or if it is in an agreement that somebody

15· ·else would be the operator.· It has to have a role

16· ·and make sure that it's following proper utility

17· ·best practices in operating that plant.

18· · · · · · · · · COMMISSIONER WHITE:· That's all the

19· ·questions I have, Chair.

20· · · · · · · · · COMMISSIONER LEVAR:· Commissioner

21· ·Clark?

22· · · · · · · · · · · ·EXAMINATION

23· ·BY COMMMISSIONER CLARK:

24· · · · Q.· ·So I'm following up with the line of

25· ·questioning.· So one fact that the Commission might
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·1· ·examine, or one set of facts, that it might examine

·2· ·in the context that you were addressing with

·3· ·Commissioner White is what appropriate utility

·4· ·practice would be or is in relation to supervising

·5· ·the work of a third party contractor; is that

·6· ·correct?

·7· · · · A.· ·Yes.

·8· · · · Q.· ·And regarding providing contractually for

·9· ·recourse or not, there could be at least a cost

10· ·associated with what recourse and how much recourse

11· ·is available to the Company.· Is that correct as

12· ·well?

13· · · · A.· ·There could be, yes.

14· · · · Q.· ·So, again, those would be part of the

15· ·factual determinations in a prudence inquiry that

16· ·the Commission would make?

17· · · · A.· ·Yes, yes.

18· · · · · · · · · COMMISSIONER CLARK:· Thank you.· That

19· ·concludes my questions.

20· · · · · · · · · · · ·EXAMINATION

21· ·BY COMMISSIONER LEVAR:

22· · · · Q.· ·Thank you.· I'd like to ask a question

23· ·based on an assumption, and I'll recognize that this

24· ·assumption is still a disputed issue in this case.

25· ·But assume that the EBA Pilot Program is extended to
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·1· ·2019 and that in 2019 this Commission and the

·2· ·Legislature have to do an evaluation of the success

·3· ·of the EBA program.· To what extent would making a

·4· ·change now to either the carrying charge or in the

·5· ·inclusion of chemical startup and correction tax

·6· ·credit costs, any of those things complicate an

·7· ·impartial analysis three years from now of the

·8· ·success of the EBA Pilot Program?

·9· · · · A.· ·So if you were to wait for the next rate

10· ·case, and let's say it was held in 2017 at some

11· ·point, and there was a determination at that point

12· ·to lower the carrying charge rate -- so then going

13· ·forward after that point, the Company would be

14· ·charging customers based on perhaps a lower -- as

15· ·being requested by parties in this case.· And what I

16· ·think you're saying is do you believe that -- you're

17· ·asking me if I believe that could affect your

18· ·evaluation of the EBA, the 2019 time point, and

19· ·whether or not that it should go forward after that

20· ·and whether it should be made permanent, for

21· ·example.

22· · · · Q.· ·Not just the carrying charge but also for

23· ·the chemical startup and correction tax costs, too.

24· · · · A.· ·Just taking the carrying charge as an

25· ·example just to begin with, I don't know -- I
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·1· ·understand what you're saying, is that a fact that

·2· ·can influence whether or not you would want to make

·3· ·it permanent.· And I don't think it probably really

·4· ·would factor in too much.· I think that you could

·5· ·definitely make a consideration of lowering the

·6· ·interest rate, and I really don't see that that --

·7· ·you're going to evaluate on the basis of whether or

·8· ·not you think that it's been in the public interest,

·9· ·whether or not ratepayers have been fairly charged,

10· ·whether or not the Company has fairly recovered its

11· ·costs, whether or not this is a process that meets

12· ·your objectives, whether or not the rate is set at a

13· ·2 percent rate or 6 percent rate for part of the

14· ·period of time.· I don't see that as having a

15· ·dramatic effect on that.· But I think you have a

16· ·valid point.· If you wanted to make the decision in

17· ·2019 at a point where you're making it permanent, I

18· ·could see the argument for doing that.

19· · · · Q.· ·Okay.· Thank you.· But is any of that any

20· ·different with respect to the chemical costs,

21· ·start-up costs?

22· · · · A.· ·That may have a little bit more of an

23· ·influence because, again, it's the whole notion of

24· ·loading in costs into the EBA.· And to that I may

25· ·answer that a little bit differently, because I
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·1· ·think there is some dissention over whether or not

·2· ·additional costs should be loaded into the EBA.· And

·3· ·in that case, the Company does have another way to

·4· ·recover its costs and that is through, you know, the

·5· ·base rates, you know.· So if it's not moved into the

·6· ·EBA, it still has a way to recover, which is through

·7· ·base rates.· So I think you may -- I can see the

·8· ·argument that that could have a bigger impact on a

·9· ·decision you might make as to whether or not to

10· ·continue the EBA.

11· · · · · · ·COMMISSIONER LEVAR:· Thank you.· That's

12· ·all I have.· Mr. Moore, anything else from you?

13· · · · · · ·MR. MOORE:· No, sir.· We have no more

14· ·witnesses.

15· · · · · · ·COMMISSIONER LEVAR:· Thank you.

16· ·Mr. Dodge?

17· · · · · · ·MR. DODGE:· Thank you, Mr. Chairman.· UAE

18· ·calls Kevin Higgins.

19· · · · · · · · · · · KEVIN HIGGINS,

20· ·having been first duly sworn to tell the truth, was

21· · · · · · examined and testified as follows:

22· · · · · · · · · · · ·EXAMINATION

23· ·BY MR. DODGE:

24· · · · Q.· ·Mr. Higgins, will you please state for the

25· ·record who you are and on whose behalf you're
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·1· ·testifying.

·2· · · · A.· ·My name is Kevin Higgins.· I'm here on

·3· ·behalf of Utah Association of Energy Users.

·4· · · · Q.· ·Mr. Higgins, did you cause to be prepared

·5· ·and filed under your name rebuttal testimony that's

·6· ·been marked UAE Exhibit 1R.0 and surrebuttal

·7· ·testimony that's been marked UAE Exhibit 1SR.0?

·8· · · · A.· ·Yes, I did.

·9· · · · Q.· ·And do those prefiled testimony documents

10· ·reflect your testimony here today?

11· · · · A.· ·Yes.

12· · · · · · · · · MR. DODGE:· Thank you.· Mr. Chairman

13· ·I'd move the admission of both documents.

14· · · · · · · · · COMMISSIONER LEVAR:· If anyone

15· ·objects to that motion, please indicate to me.· I'm

16· ·not seeing any so the motion is granted.

17· ·BY MR. DODGE:

18· · · · Q.· ·Thank you.· Mr. Higgins, would you provide

19· ·a summary of your rebuttal and surrebuttal

20· ·testimony?

21· · · · A.· ·Yes.· Thank you.· Good afternoon.· As

22· ·Mr. Dodge indicated, my testimony was limited to

23· ·rebuttal and surrebuttal, so my summary will address

24· ·my responses to arguments or points that were made

25· ·by other parties to the case.
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·1· · · · · · ·(1)· I fully agree with the Division's

·2· ·conclusion that the sharing mechanism in the EBA

·3· ·provided a meaningful incentive for the Company to

·4· ·manage its net power costs.· The 70/30 sharing

·5· ·mechanism originally adopted by the Commission as

·6· ·part of the EBA pilot struck a reasonable balance

·7· ·between customers and shareholders with respect to

·8· ·the sharing of risks associated with deviations in

·9· ·actual net power costs relative to what is

10· ·established in rates.· If any extension of the EBA

11· ·is permitted beyond December 31, 2019, I recommend

12· ·that the 70/30 sharing mechanism by reinstated.

13· · · · · · ·(2)· I disagree with the Division's

14· ·recommendation that wheeling revenues should be

15· ·eliminated from the EBA.· While wheeling revenues

16· ·are not formally a component of net power costs,

17· ·wheeling expenses are.· Including wheeling revenues

18· ·in the EBA provides appropriate symmetry with the

19· ·treatment of wheeling expenses.· And this is

20· ·consistent with the Commission's prior finding on

21· ·this issue when the EBA was adopted.

22· · · · · · ·(3)· The Commission should reject the

23· ·additional items that the Company proposes to add to

24· ·the EBA.· Utility ratemaking is not an exercise in

25· ·expense reimbursement.· The EBA was adopted to
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·1· ·address the perceived problem that material changes

·2· ·in net power costs could affect the financial health

·3· ·of the Company in between rate cases if changes in

·4· ·costs were to go unrecovered.· Expansion of a list

·5· ·of EBA-eligible items is not necessary to meet this

·6· ·objective.

·7· · · · · · ·(4)· I disagree with Mr. Wilding's

·8· ·assertion that the EBA should be made permanent.

·9· ·Rather, I agree with the conclusion in the

10· ·Division's report that as the pilot program nears

11· ·its end in 2019, a full evidentiary docket should be

12· ·established to consider changes to or elimination of

13· ·the EBA.· Further, I would strongly recommend

14· ·against making the EBA permanent without a robust

15· ·sharing mechanism.

16· · · · · · ·(5)· I agree with Mr. Hayet that the

17· ·Commission should refrain from adopting interim

18· ·rates as a routine step in the EBA process.

19· · · · · · ·(6)· And point number 6 is addressed to

20· ·the so-called mismatch issue.· In my opinion, the

21· ·mismatch issue is not a genuine problem, but a

22· ·natural consequence of adopting an adjusted

23· ·mechanism in the first place.· As I explain in my

24· ·testimony, it does not require any change in

25· ·practice.· Therefore, I recommend that the
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·1· ·Commission reject both Mr. Peterson's rebuttal

·2· ·proposal to require the Company to include a 3-year

·3· ·net power cost forecast in every general rate case

·4· ·filing, as well as Mr. Wilding's rebuttal proposal

·5· ·to reset net power costs annually for ratemaking

·6· ·purposes.· Each of these intended solutions is more

·7· ·troublesome and troubling than the alleged

·8· ·imperfection they are trying to remedy.

·9· · · · · · ·The adoption of the EBA turned on the

10· ·question of whether such a mechanism was needed to

11· ·ensure the financial health of the utility and

12· ·produce fair rates for customers.· Neither the

13· ·Division or the Company has demonstrated nor even

14· ·attempted to demonstrate that the very substantial

15· ·and burdensome changes each is proposing are

16· ·necessary to protect the financial health of the

17· ·Company.· Indeed, they could not make such a

18· ·demonstration.

19· · · · · · ·Yet, on the other hand, the other key

20· ·factor considered by the Commission in adopting the

21· ·EBA, namely, fair rates to customers, would be

22· ·undermined by adoption of either the Division's or

23· ·the Company's proposal.· Customer interests are not

24· ·served by requiring base net power costs to be set

25· ·using a three-year forecast as proposed by the
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·1· ·Division, nor would customer interests be served by

·2· ·resetting base net power costs every year as

·3· ·proposed by the Company in an annual single-issue

·4· ·rate case.· Under the Company's proposal, parties in

·5· ·the Commission would be forced to contend with an

·6· ·annual prospective reset and an annual retroactive

·7· ·true-up to the EBA increasing the complexity of what

·8· ·is already a very complicated and time-consuming

·9· ·review process.

10· · · · · · ·With respect to each of these proposals,

11· ·the Commission should step back and ask what problem

12· ·is being solved by this additional administrative

13· ·burden.· The answer is that there isn't a problem

14· ·needing resolution in the first place.

15· · · · · · ·And, finally, I recommend that the

16· ·Commission reject Mr. Peterson's associated proposal

17· ·to require the Company to file a general rate case

18· ·at least every three years, which I interpret as

19· ·being a corollary to his proposal to address the

20· ·so-called mismatch issue.· That concludes my

21· ·summary.

22· · · · · · ·MR. DODGE:· Thank you.· Mr. Higgins is

23· ·available for cross.

24· · · · · · ·COMMISSIONER LEVAR:· I'll go to Mr. Evans

25· ·first.· Do you have any cross?
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·1· · · · · · · · · MR. EVANS:· Not at this time, but if

·2· ·I may reserve until I see the kind of questions that

·3· ·others are asking, I would appreciate a comeback on

·4· ·recross.

·5· · · · · · · · · COMMISSIONER LEVAR:· Mr. Moore?

·6· · · · · · · · · MR. MOORE:· No questions.

·7· · · · · · · · · COMMISSIONER LEVAR:· Ms. Schmid?

·8· · · · · · · · · MS. SCHMID:· A few.

·9· · · · · · · · · · · ·EXAMINATION

10· ·BY MS. SCHMID:

11· · · · Q.· ·Is it true that there currently is a

12· ·carrying charge applied to the balances in the

13· ·Company's EBA account?

14· · · · A.· ·Yes.

15· · · · Q.· ·Is it true that that carrying charge is

16· ·currently 6 percent?

17· · · · A.· ·Yes.

18· · · · Q.· ·Do you understand that that 6 percent rate

19· ·is an above-market rate, i.e., higher than the

20· ·short-term borrowing rate of PacifiCorp?

21· · · · A.· ·That is my understanding, yes.

22· · · · Q.· ·Since we have established that the EBA

23· ·carrying charge of 6 percent is an above-market

24· ·rate, is this a bonus benefit to whomever is

25· ·receiving the carrying charge?
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·1· · · · A.· ·I believe the carrying charge at 6 percent

·2· ·represents a premium to whomever is receiving it.

·3· · · · Q.· ·If the EBA balance were to be reduced or

·4· ·amortized monthly, wouldn't the amount of the

·5· ·carrying charge being accumulated similarly decline?

·6· · · · A.· ·Could you please restate your question?

·7· ·I'm not sure I'm following it.· I'm not sure of the

·8· ·foundation of what you're asking me.

·9· · · · Q.· ·Assume that we are amortizing the EBA

10· ·balance on a monthly basis.

11· · · · A.· ·Okay.

12· · · · Q.· ·Would that -- wouldn't the carrying charge

13· ·similarly decline?

14· · · · A.· ·Well, my understanding is that the EBA is

15· ·built on a monthly basis and tracked in that

16· ·fashion.· And so it is the case that to the extent

17· ·that the EBA balance is amortized monthly, that

18· ·reduces the total cost of the carrying charge.

19· · · · Q.· ·So then it's also the case that the amount

20· ·of the EBA carrying charges would be much less if

21· ·the EBA -- hold on just a moment.· If the EBA

22· ·balance is amortized to zero starting shortly after

23· ·the calendar year establishing the balance, won't

24· ·the accumulated amount of carrying charges be much

25· ·less than if the EBA balance were allowed to remain
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·1· ·unamortized for an additional year and then

·2· ·amortized?

·3· · · · A.· ·I agree that if a balance is moved to

·4· ·zero, sooner rather than later, that that reduces

·5· ·the carrying costs on that.· Of course, if one is --

·6· ·whenever one is reducing a balance and amortizing

·7· ·it, it has consequences for what rates must be paid

·8· ·in order to achieve that within a period of time.

·9· ·But I don't disagree with the basic math of what

10· ·you're asking me.

11· · · · · · · · · MS. SCHMID:· Thank you.· Those are

12· ·all my questions.

13· · · · · · · · · COMMISSIONER LEVAR:· Thank you,

14· ·Ms. Schmid.· Ms. Hogle, any cross?

15· · · · · · · · · MS. HOGLE:· I have no questions.

16· · · · · · · · · COMMISSIONER LEVAR:· Mr. Dodge, any

17· ·redirect?

18· · · · · · · · · MR. DODGE:· No.· Thank you.

19· · · · · · · · · COMMISSIONER LEVAR:· Commissioner

20· ·Clark?

21· · · · · · · · · COMMISSIONER CLARK:· No questions.

22· · · · · · · · · COMMISSIONER LEVAR:· Commissioner

23· ·White?

24· · · · · · · · · COMMISSIONER WHITE:· No questions.

25· ·Thank you.
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·1· · · · · · · · · COMMISSIONER LEVAR:· I don't have

·2· ·anything further.· Thank you, Mr. Higgins.

·3· · · · · · · · · MR. DODGE:· UAE has nothing further.

·4· · · · · · · · · COMMISSIONER LEVAR:· I think that's

·5· ·the conclusion of testimony.· Are there any other

·6· ·matters we need to consider before we adjourn prior

·7· ·to the public witness hearing?

·8· · · · · · · · · MR. EVANS:· Mr. Chairman, if I might?

·9· · · · · · · · · COMMISSIONER LEVAR:· Yes, Mr. Evans.

10· · · · · · · · · MR. EVANS:· Because I don't have a

11· ·witness, I haven't had a chance to offer UIEC

12· ·comments into evidence, but I would request that

13· ·they be accepted into the record and that the

14· ·Commission treat them as it has stated in its order

15· ·on the motion to strike as unsworn statements.· And

16· ·I would also point out that much of the material in

17· ·the UIEC comments is offered as legal argument and

18· ·that it's not subject to a credibility assessment,

19· ·and so the Commission should be able to give them

20· ·due consideration as legal argument to the extent

21· ·they are that.· But I would offer those and also the

22· ·responsive brief to Rocky Mountain Power's motion to

23· ·strike.

24· · · · · · · · · COMMISSIONER LEVAR:· The comments

25· ·have already -- your request with respect to the
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·1· ·comments has been dealt with in the written order we

·2· ·issued.· I'm not sure that we've done the same --

·3· ·are you making the same request with your response

·4· ·to Rocky Mountain Power's motion to strike?

·5· · · · · · · · · MR. EVANS:· I am.· I'm making the

·6· ·same request with all those pleadings because they

·7· ·were a continuation of the legal argument offered in

·8· ·the comments.

·9· · · · · · · · · COMMISSIONER LEVAR:· To treat them as

10· ·unsworn public comments?

11· · · · · · · · · MR. EVANS:· To treat them as legal

12· ·argument that they are.· Those are purely legal

13· ·arguments.· We're not arguing about the substance of

14· ·the comments in the pleadings related to the motion

15· ·to strike.· All we're discussing is legal issues in

16· ·those documents, I believe.

17· · · · · · · · · COMMISSIONER LEVAR:· Okay.· Well, let

18· ·me go to other parties to discuss that request.  I

19· ·want to make sure I've got the request right.· We've

20· ·already entered your comments as unsworn public

21· ·comments.· I recognize they contain some legal

22· ·issues.

23· · · · · · · · · MR. EVANS:· I think the rest of it is

24· ·part of the record because it was a motion filed

25· ·with the Commission so I'm not very worried about
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·1· ·that.· But just if you would confirm if anyone has

·2· ·an objection to those being part of the record, they

·3· ·should speak up.

·4· · · · · · · · · COMMISSIONER LEVAR:· Okay.· We've had

·5· ·a motion to strike one of those that we've dealt

·6· ·with, so I'm just trying to ascertain do we have a

·7· ·pending motion from you or am I asking whether

·8· ·there's motions from any other parties.· I'm just

·9· ·not quite sure procedurally -- and I apologize if

10· ·I'm just not following you very well.

11· · · · · · · · · MR. EVANS:· I think the motion to

12· ·strike, then, takes care of admission of the

13· ·comments into the record.· There is also legal

14· ·argument contained in the motion to strike both from

15· ·the Company and the Division's argumentive support

16· ·and the UIEC's response, and I just want to confirm

17· ·those are part of the record and we can rely on the

18· ·Commission as having admitted those into the record,

19· ·correct?

20· · · · · · · · · COMMISSIONER LEVAR:· Well, let me go

21· ·to other parties on that assertion.· They have not

22· ·been entered into evidence.· Whether they're entered

23· ·in the record, I mean, they're posted on the

24· ·website, they're in the docket, but they're not

25· ·evidence in the proceeding and --
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·1· · · · · · · · · MR. EVANS:· As legal argument they're

·2· ·not meant to be evidence, but they are meant to be

·3· ·part of the record because they may be the basis for

·4· ·legal argument that was before the Commission.

·5· ·Should we want to request reconsideration or appeal,

·6· ·those arguments need to be in the record, and so I'm

·7· ·verifying that they are.

·8· · · · · · · · · COMMISSIONER LEVAR:· Okay.· So I

·9· ·guess I'll treat that as a motion.· It's an unusual

10· ·motion, I think, at least one I haven't had the

11· ·opportunity to get my head around.· But let me go to

12· ·parties now.· I'll start with Ms. Hogle.· Any

13· ·comment on what's been presented to us?

14· · · · · · · · · MR. EVANS:· Yes.· So my response to

15· ·that is that the legal argument is also considered

16· ·public comment, and I believe that this was

17· ·acknowledged by UIEC itself either in -- probably in

18· ·their response to the Company's motion to strike.

19· ·And I believe it was a quote -- I don't have those

20· ·in front of me -- but it was a quote by the

21· ·Commission or -- UIEC justified its ability to

22· ·present legal argument consistent with a Commission

23· ·decision putting those in the context of public

24· ·comment.· And so I would -- I will go back and

25· ·review those carefully, but I would suggest that to
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·1· ·the extent that the response to the Company's motion

·2· ·to strike has any legal argument, that it should

·3· ·also fall into the category of public comment

·4· ·consistent with what I believe the Commission has

·5· ·held in prior cases where this has become an issue

·6· ·or has been an issue.

·7· · · · · · · · · MR. EVANS:· May I respond?

·8· · · · · · · · · COMMISSIONER LEVAR:· I'd like to see

·9· ·where the other parties might be, if there's any

10· ·position on the issue.· I'll come back to you to

11· ·wrap up.· Ms. Schmid, do you have any position on

12· ·this?

13· · · · · · ·MS. SCHMID:· I do.· This is a very unusual

14· ·situation.· Legal argument is something that the

15· ·Commission has not, in the past, just adopted on a

16· ·motion.· It has been put forth to the Commission in

17· ·the form of a brief, a response brief and things

18· ·like that.· So to the extent that UIEC is urging

19· ·that the legal argument as a whole just be accepted

20· ·by the Commission, the Division objects.· The

21· ·Division also believes that the legal -- that UIEC's

22· ·response must be taken as a whole, and you can't

23· ·necessarily parse out what is legal and what is

24· ·public comment.· It was all generated by the

25· ·objection to UIEC not filing testimony but instead
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·1· ·filing comments.· So based on that, the Division

·2· ·believes that if the Commission is inclined to take

·3· ·the legal arguments set forth by UIEC under

·4· ·consideration, the Division respectfully requests a

·5· ·chance to file a proper response brief, and would

·6· ·also move that the other parties, should they like,

·7· ·have that opportunity.

·8· · · · · · ·COMMISSIONER LEVAR:· Thank you.

·9· ·Mr. Moore, do you have a position on this?

10· · · · · · ·MR. MOORE:· Unfortunately, I don't know if

11· ·I understand it properly.· My understanding is that

12· ·public comments can include legal arguments, and I

13· ·don't see any reason why the Commission should issue

14· ·an order segregating these comments from other

15· ·public comments.· But I have not thought this

16· ·through, and we don't have a strong position.

17· · · · · · · · · COMMISSIONER LEVAR:· Okay.· Thank

18· ·you.· Mr. Dodge?

19· · · · · · · · · MR. DODGE:· I hesitate to --

20· · · · · · · · · COMMISSIONER LEVAR:· Well, you don't

21· ·have to.

22· · · · · · · · · MR. DODGE:· I guess I view it this

23· ·way.· If tomorrow Professor Cassell, at 5:00,

24· ·Professor Cassell came down and sat on that stand,

25· ·gave unsworn comments that in his view a legal
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·1· ·underpinning necessary for this Commission's

·2· ·decision to find the EBA just and reasonable has

·3· ·been eliminated, and therefore as a matter of law

·4· ·you shouldn't continue it, you must stop it, you

·5· ·wouldn't be able to accept that as sworn testimony;

·6· ·you couldn't make a finding based on it.· But if he

·7· ·persuaded you on the argument, then you have little

·8· ·choice to follow that admonition.· And I believe

·9· ·that's what UIEC is saying.· If Ms. Schmid or anyone

10· ·else wants to respond, I guess, theoretically they

11· ·could have, but they could also respond with public

12· ·comments this afternoon or a briefing if you wanted

13· ·to.· But I think that's what has been put before

14· ·you.· It's not a matter of testimony; it's a matter

15· ·of a view of what the legal underpinnings of your

16· ·rulings were and what's happened to them.· So I

17· ·don't think you have to rule on it, but I think the

18· ·issue is there that you at least need to decide

19· ·whether you're going to consider.

20· · · · · · · · · COMMISSIONER LEVAR:· Let me ask --

21· ·before I go to Mr. Evans to sum up his request --

22· ·Commissioner Clark or Commissioner White, do you

23· ·want to ask any questions or wait until he concludes

24· ·to decide if you have any questions?

25· · · · · · · · · COMMISSIONER CLARK.· Just to clarify,
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·1· ·Mr. Evans, are you asking us to treat what I'll call

·2· ·the first section of your initial comments -- I

·3· ·think it was Section 1.· Section 2, actually.

·4· ·Section 1 was the introduction.· Are you asking us

·5· ·to treat that as a brief, basically?· Is that what

·6· ·you're --

·7· · · · · · · · · MR. EVANS:· I think basically that

·8· ·might be correct.· Public comments and -- let me

·9· ·back up and address -- well, if Professor Cassell

10· ·were sitting here, he would not be an intervenor.

11· ·He wouldn't have standing to raise a legal issue

12· ·before the Commission.· We're intervenors, and so

13· ·it's not exactly the same.· And even though the

14· ·Commission may discount our commentary or proposals

15· ·for amending the EBA going forward as having been

16· ·submitted as unsworn comments, when we submit legal

17· ·argument, the credibility is not subject to the

18· ·credibility of any witness or whether they're sworn

19· ·or not.· But as Mr. Dodge says, by the strength of

20· ·the legal argument itself, the purpose of the UIEC

21· ·comments was to bring these legal issues before the

22· ·Commission and make them part of the record so that

23· ·if this all falls apart and goes awry at the end of

24· ·the day, we cannot say that the issue wasn't raised

25· ·and wasn't before the Commission.· Our concern,

http://www.litigationservices.com


Page 172
·1· ·frankly, is we don't want to be foreclosed on

·2· ·reconsideration or appeal because a legal issue

·3· ·wasn't raised before the Commission.· Hence, we have

·4· ·raised them in our comments and asked the Commission

·5· ·to consider them.

·6· · · · · · · · · There have been other legal issues

·7· ·raised here today apart from those raised in the

·8· ·comments.· For example, does the Commission have

·9· ·authority to issue interim rates?· That issue along

10· ·with any others, including what we have already

11· ·raised, the UEIC would be happy to brief and maybe

12· ·the Commission wants to ask for legal briefing,

13· ·which I think would be appropriate to give all

14· ·parties a chance to weigh in.· But I don't want to

15· ·be caught up at the end of the Commission's order in

16· ·a position where Rocky Mountain Power is alleging

17· ·you didn't raise the legal issue below.· So I want

18· ·those legal arguments to be made part of the record.

19· · · · · · · · · COMMISSIONER CLARK:· One reaction

20· ·that I have to that is that the procedural schedule

21· ·doesn't call for briefing in this matter, and so how

22· ·would we -- if a party unilaterally decides to file

23· ·a brief with us, what stature does that have before

24· ·us without any provision in the schedule for any

25· ·party to do that?
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·1· · · · · · · · · MR. EVANS:· It is purely advisory at

·2· ·this point.· If and when this goes to a decision, I

·3· ·would agree that the legal issue must be raised

·4· ·again on reconsideration.· It should be considered

·5· ·an advisory at this point.

·6· · · · · · · · · COMMISSIONER CLARK:· Thank you.· That

·7· ·concludes my questions.· Thank you, Mr. Evans.

·8· · · · · · · · · COMMISSIONER LEVAR:· Mr. White, did

·9· ·you have any questions?

10· · · · · · · · · COMMISSIONER WHITE:· It almost sounds

11· ·like a proffer, I guess.· You're just trying to get

12· ·something on the record, not necessarily as a -- let

13· ·me ask you this.· If today at 5:30 p.m., a member of

14· ·the public comes and gets on the stand and begins to

15· ·read an article they have carefully drafted, should

16· ·we let that stand and do we need to allow the

17· ·Company or parties a chance to respond to those

18· ·arguments?· I'm kind of piggybacking on what

19· ·Commissioner Clark said about -- typically, in a

20· ·procedural schedule, there's time for motions,

21· ·briefings, et cetera, and this is unique in the

22· ·sense that I understand that there's been a motion

23· ·to strike filed that I'm just trying to look at the

24· ·fairness of it, I guess.

25· · · · · · · · · MR. EVANS:· If a public witness were
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·1· ·to appear and offer legal opinion on the

·2· ·Commission's authority, I think it would be

·3· ·considered advisory.· And would it be on the record?

·4· ·Do you put public comment on the record?· The

·5· ·difference is at the end of the proceeding, they

·6· ·wouldn't have the standing to appeal or request

·7· ·consideration that we would.· So because there was a

·8· ·motion to strike filed and because I'm unclear about

·9· ·the status of the motion to strike pleadings

10· ·themselves as being part of the record, I raise the

11· ·issue and ask for the Commission to consider it all

12· ·as being part of the record and, at this point, the

13· ·legal argument is advisory.

14· · · · · · · · · COMMISSIONER WHITE:· I have nothing

15· ·further.

16· · · · · · · · · COMMISSIONER LEVAR:· Did you want to

17· ·sum up your motion, or did you do so in response to

18· ·those questions, Mr. Evans?

19· · · · · · · · · MR. EVANS:· I think I have said what

20· ·I needed to say here today apart from what is in the

21· ·written documents.

22· · · · · · · · · COMMISSIONER LEVAR:· I think it would

23· ·be appropriate to take a short recess right now.  I

24· ·don't know how long.· We might not need more than

25· ·five minutes, but why didn't we say 2:30.
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·1· · · · · · · · · COMMISSIONER CLARK:· That's fine,

·2· ·Chair LeVar.· I was just wondering if we might

·3· ·address this when we come back at 5:00, but I guess

·4· ·that imposes --

·5· · · · · · · · · COMMISSIONER LEVAR:· I think that

·6· ·would be a larger imposition on some.· We will

·7· ·recess until approximately 2:30.

·8· · · · · · · · · (A brief recess was taken.)

·9· · · · · · · · · COMMISSIONER LEVAR:· We have reviewed

10· ·our January 12 order on PacifiCorp's motion to

11· ·strike.· We decline to opine on that order or to

12· ·interpret its implications with respect to appellate

13· ·rights, and we let that order stand as written

14· ·without further comment.· And so now I'll go back to

15· ·my other questions.· Are there any other matters to

16· ·take up before we adjourn before the public witness

17· ·hearing later today?· I'm not seeing any.

18· · · · · · · · · MR. DODGE:· Just a request to be

19· ·excused from the 5:00 p.m. public witness hearing.

20· · · · · · · · · COMMISSIONER LEVAR:· I'm not aware of

21· ·any rule that requires parties' attendance at public

22· ·witness hearings.· Maybe there is one that I'm not

23· ·aware of, but we won't be surprised if you're not

24· ·here.· Anything else?· We're adjourned until 5:00.

25· · · (The proceedings concluded at 2:50 p.m.)
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 1                       PROCEEDINGS
 2                  COMMISSIONER LEVAR:  Good morning.
 3   We are here in Public Service Commission Docket
 4   09-035-15 in the Matter of the Application of Rocky
 5   Mountain Power for Approval of its Proposed Energy
 6   Cost Adjustment Mechanism.  Why don't we start with
 7   appearances for the Utility.
 8                  MS. HOGLE:  Good morning.  Yvonne
 9   Hogle on behalf of Rocky Mountain Power.  With me
10   here today is Mr. Mike Wilding, who will be a
11   witness in the case.  Thank you.
12                  COMMISSIONER LEVAR:  Thank you.
13                  MS. SCHMID:  Good morning.  Patricia
14   Schmid with the Attorney General's Office for the
15   Division of Public Utilities.  The Division's
16   witnesses today are Mr. Charles Peterson and
17   Mr. David Thomson.
18                  MR. MOORE:  Thank you.  Robert Moore
19   with the Attorney General's office representing the
20   Office of Consumer Services.  With me is Danny
21   Martinez, a utility analyst for the Office of
22   Consumer Services, and our consultant, Philip Hayet.
23                  COMMISSIONER LEVAR:  Thank you.
24                  MR. DODGE:  Good morning,
25   Mr. Chairman.  Gary Dodge of Hatch, James and Dodge,
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 1   on behalf of UAE.  UAE's witness is Kevin Higgins,
 2   who will join us at some point today.
 3                  COMMISSIONER LEVAR:  Okay.  Thank
 4   you.
 5                  MR. EVANS:  I'm William Evans of
 6   Parsons, Behle and Latimer, on behalf of the Utah
 7   Industrial Energy Consumers.  We, as you know, don't
 8   have a witness this morning but have filed comments
 9   in this docket.
10                  COMMISSIONER LEVAR:  Thank you.  Any
11   other preliminary matters before we move forward
12   with the testimony?  Okay.  Let me just ask the
13   parties -- this docket started with a report from
14   the Division of Public Utilities, but I'll seek your
15   input on whether it makes sense to start with them
16   or to start with the Utility first based on the way
17   the issues are developed through the docket.  Let me
18   go to Ms. Hogle first.  Does it make sense to start
19   with you?
20                  MS. HOGLE:  That is how I have been
21   assuming the hearing would develop, but I have no
22   preference.
23                  COMMISSIONER LEVAR:  Okay.  Any
24   thoughts otherwise?  Ms. Schmid?
25                  MS. SCHMID:  Since people are
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 1   responding to the Division's report, it seems that
 2   it would be prudent to have the Division go first.
 3                  COMMISSIONER LEVAR:  Okay.  You had
 4   envisioned presenting your witness first; correct,
 5   Ms. Hogle?
 6                  MS. HOGLE:  Yes, correct.
 7                  COMMISSIONER LEVAR:  Any other
 8   parties have a position on the issue or any interest
 9   in this issue?
10                  MR. MOORE:  The Office has no
11   position.
12                  MR. DODGE:  We'll leave it to you.
13                  COMMISSIONER LEVAR:  Okay.  Well, let
14   me just look to my colleagues.  We haven't discussed
15   this.  This is kind of -- do you want to break for a
16   second?
17                  COMMISSIONER CLARK:  I'm not sure a
18   break is necessary.  I'm going to leave it to you as
19   well.  I don't have a preference, I really don't.
20                  COMMISSIONER WHITE:  If Ms. Hogle has
21   a preference and if the Division has a preference,
22   it seems like it makes sense to defer to the
23   Division.
24                  COMMISSIONER LEVAR:  This docket did
25   start with a report from the Division, so if their
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 1   desire is to present first, then that should be
 2   accommodated.
 3                  MS. SCHMID:  The Division would like
 4   to call its first witness, Mr. Charles Peterson.
 5                    CHARLES PETERSON,
 6   having been first duly sworn to tell the truth, was
 7            examined and testified as follows:
 8                       EXAMINATION
 9   BY MS. SCHMID:
10        Q.   Good morning.  Please state your full
11   name, business address, by whom you are employed,
12   and title for the record.
13        A.   Charles E. Peterson of -- my office is in
14   the Heber Wells building on the fourth floor in Salt
15   Lake City, Utah.  I'm a utility technical consultant
16   with the Division of Public Utilities.
17        Q.   In that capacity, did you participate in
18   this docket on behalf of the Division?
19        A.   Yes.
20        Q.   Were you involved in the preparation of
21   the DPU's evaluation report of Rocky Mountain
22   Power's EBA Pilot Program?
23        A.   Yes.
24        Q.   Were you -- did you prepare or cause to be
25   prepared your direct testimony, DPU No. 5.0 direct
0008
 1   with accompanying exhibits, your DPU direct
 2   supplemental 5.0 direct supplemental, your rebuttal
 3   DPU No. 5.0R with an exhibit -- supplemental also
 4   had an exhibit -- and your surrebuttal DPU No.
 5   5.0SR?
 6        A.   Yes, I did.
 7        Q.   Do you have any changes or corrections to
 8   those?
 9        A.   Not beyond what's contained in the direct
10   supplemental testimony you referred to.
11        Q.   If I were to ask you the same questions
12   today that were presented in your testimony, would
13   the answers be the same?
14        A.   Yes.
15                  MS. SCHMID:  With that, the Division
16   would like to move the admission of the final -- the
17   DPU's Evaluation Report and Mr. Peterson's
18   testimony.
19                  COMMISSIONER LEVAR:  If any party
20   objects to that motion, please indicate to me.  And
21   I'm not seeing any objections, so the motion is
22   granted.
23   BY MS. SCHMID:
24        Q.   Do you have a summary?
25        A.   Yes, I do.
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 1        Q.   Please proceed.
 2        A.   Good morning, Commissioners.  The Division
 3   appreciates the opportunity to evaluate PacifiCorp's
 4   EBA pilot program.
 5             The Division believes that its proposed
 6   changes to the actual EBA program are relatively
 7   minor.  While not directly a change to the structure
 8   of the EBA pilot program, in order to keep net power
 9   cost baseline somewhat current -- what the Division
10   has referred to as the mismatch problem -- the
11   Division proposed that PacifiCorp should be required
12   to file in general rate cases periodically beginning
13   with the filing in 2017.  The Division proposed that
14   the Company file general rate cases at least every
15   three years thereafter.  PacifiCorp holds that this
16   is a major change to the program.  I will discuss a
17   bit more of the mismatch problem in a moment.
18             I propose two other changes to the EBA:
19   The elimination of wheeling revenues from the EBA
20   and a change to the annual EBA audit schedule.
21   Simply put, wheeling revenues are not related to net
22   power costs paid by the Company's retail customers.
23   And the Division has always believed that they are
24   inappropriately included in the EBA.  The arguments
25   in favor of keeping wheeling revenues in the EBA
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 1   largely revolve around the idea that ratepayers
 2   today have been net beneficiaries, including revenue
 3   increments in the EBA, and therefore they should be
 4   retained.
 5             The Division does not consider this to be
 6   a compelling justification.  This is an appropriate
 7   time for the Commission to remove wheeling revenues
 8   from the EBA.  The Division proposes to change the
 9   annual EBA audit schedule as follows:  The Company
10   would file March 15 as it currently does.  After a
11   review by the Division, interim EBA rates could go
12   into effect on May 1st that would amortize the EBA
13   balance over the next 12 months.  The Division would
14   file its audit report on November 15, following
15   which the Commission would set a schedule for
16   intervenors to file testimony or comments, followed
17   by a hearing about February 1st.  The Commission
18   could order a true-up of any interim rates beginning
19   March 1st, which, if the incremental changes were
20   small, could be amortized over a March or April or
21   roughly two-month period.  Having interim rates
22   would help minimize carrying charges and serve to
23   allow the Company to recover its expenses or
24   ratepayers to receive any refunds more quickly.
25             I alluded in my direct testimony that
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 1   there may be legal issues with the imposition of
 2   interim rates.  The Division is not strongly wedded
 3   to this idea, although there are policy and
 4   practical benefits to interim rates.  Absent the
 5   imposition of interim rates, the Commission set EBA
 6   rates to go into effect on March 1st of the year
 7   following the Company's filing for then a 12-month
 8   amortization.
 9             In my direct testimony, the Division also
10   proposed to alter the EBA carrying charge.  However,
11   the Company reminded the Division that it had
12   stipulated in the Deer Creek mine closure docket
13   that it would not seek a change in the EBA carrying
14   charge until the next general rate case.  The
15   Division has withdrawn its request to change the
16   carrying charge in this docket.
17             A further comment on the mismatch issue.
18   Mr. Higgins, in testimony filed on behalf of UAE,
19   argues that the mismatch issue need not be decided,
20   in part because the function of the EBA is to simply
21   true-up net power costs that are already in rates to
22   the actual net power costs on a dollar per megawatt
23   basis -- dollar per megawatt hour basis.  Therefore,
24   Mr. Higgins suggests that it doesn't really matter
25   what the baseline that power cost in rates be.
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 1   Mr. Higgins is correct that adjusting the baseline
 2   from time to time doesn't matter a whole lot if
 3   there are no sharing bands and there are no carrying
 4   charge issues.  Of course, there are no sharing
 5   bands currently in the EBA, at least through 2019.
 6   There continues to be carrying charges that are a
 7   detriment to ratepayers that could sometimes reverse
 8   and penalize the Company.  The Division believes
 9   that some resolution of the mismatch issue is better
10   done sooner rather than later.  The Division also
11   believes that eventually this issue will need to be
12   addressed.
13             The Company proposes to add three items to
14   the EBA that are non-net power cost items by its own
15   admission.  The Division opposes the inclusion of
16   any non-net power costs in the EBA.  First, by
17   definition, the EBA is set up for the recovery of
18   net power costs as they are usually defined.  And
19   second -- and perhaps most importantly -- expanding
20   the EBA in the manner the Company suggests sets a
21   bad precedent that will only encourage efforts to
22   further expand the EBA.  The Company also seems to
23   ask the Commission to make the EBA program
24   permanent.  The Division opposes any such suggestion
25   as premature and outside the scope of the present
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 1   process.
 2             Finally, some intervenor comments uses
 3   language in the Division's final EBA evaluation
 4   report that discusses the limitations of the
 5   Division's annual audit.  They seem to hint that the
 6   Company's net power costs are or may be inaccurate
 7   or imprudent.  I want to make a couple of
 8   clarifications.  The Division perceives its audit
 9   limitations to mean that it cannot attest to the
10   audit results as being a statistically accurate
11   representation of the universe of net power costs,
12   but can only be applied to the results specifically
13   discussed in the Division's annual audit reports.
14   Therefore, the Division is not warranting that the
15   net power costs reported by the Company are
16   materially accurate in a formal audit sense.
17             However, this does not mean that the
18   Division has any evidence that the Company's
19   reported net power costs are materially inaccurate
20   or imprudent beyond those items specifically called
21   out in the Division's annual audit reports, nor does
22   the Division currently harbor a belief that the
23   Company's reported net power costs may be materially
24   inaccurate or imprudent.
25             This concludes my opening statement.
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 1        Q.   A clarifying question.  Mr. Peterson, your
 2   testimony talks about wheeling revenues and wheeling
 3   expenses.  Could you please explain what wheeling
 4   revenues are and what wheeling expenses are?
 5        A.   Well, briefly, wheeling expenses, the
 6   Division believes, are properly included in the net
 7   power costs because they are a cost incurred by the
 8   Company to deliver power to its retail customers.
 9   The wheeling revenues, however, relate to rents that
10   third parties pay on the Company's transmission
11   system and are not -- there is no cause and effect
12   relationship between wheeling revenues and wheeling
13   expenses or between wheeling revenues and net power
14   costs.  Therefore, the Division thinks that and
15   believes that it's inappropriate to have wheeling
16   revenues in the EBA.
17             Now, since the Commission has previously
18   ordered wheeling revenues to be included in the EBA,
19   we have effectively an implicit tracking mechanism
20   for wheeling revenues.  So if the parties wanted to
21   bring out wheeling revenues in a separate tracker,
22   the Division may support such a move.  But we think
23   it's important to keep the EBA somewhat pure with
24   respect to the recovery of net power costs as we
25   traditionally define them.
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 1                  MS. SCHMID:  Thank you.  Mr. Peterson
 2   is now available for questions from the parties and
 3   from the Commission.
 4                  COMMISSIONER LEVAR:  Thank you.  I'll
 5   go to Mr. Moore next.
 6                       EXAMINATION
 7   BY MR. MOORE:
 8        Q.   Hello, Mr. Peterson.
 9        A.   Good morning.
10        Q.   You mentioned in your summary that you
11   have withdrawn your request for the Commission to
12   consider carrying charges in this docket?
13        A.   Yes.
14        Q.   Do you have a copy of your testimony?
15        A.   Yes.
16        Q.   On page 8 of your surrebuttal --
17        A.   Page 8 of surrebuttal?
18        Q.   Yes -- you state that your reason for
19   withdrawing the request for the Commission to
20   consider carrying charges is due to Mr. Wilding's
21   testimony regarding a stipulation entered in the
22   Deer Creek mine closure; is that correct?
23        A.   Yes.
24        Q.   Do you have Mr. Wilding's testimony
25   available to you?
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 1        A.   I do not.
 2        Q.   Let me read you a provision where
 3   Mr. Wilding, I'm sorry, testifies on page 7
 4   regarding the stipulation.  Mr. Wilding states that
 5   the parties agree that the carrying costs related to
 6   deferral should be 6 percent as set forth in the EBA
 7   tariff for -- and I'm paraphrasing here -- deferrals
 8   relating to the closure of the Deer Creek Mine.
 9                  COMMISSIONER LEVAR:  Mr. Moore, I
10   don't think we're getting your voice on the
11   streaming.
12                  MR. MOORE:  Thank you, Commissioner.
13   BY MR. MOORE:
14        Q.   Let me start again.  The parties agree
15   that the carrying costs of EBA-related deferrals
16   should be 6 percent as set forth in the EBA tariff.
17   And then -- I'm paraphrasing here -- with the
18   exception of the carrying charges in the Deer Creek
19   Mine's closure.  Again quoting, the testimony
20   concludes with this statement:  "This condition
21   should exist until the effective date of the
22   Company's next general rate case."  Does that seem
23   familiar to you?
24        A.   Generally familiar.  I did review the
25   stipulation as well as Mr. Wilding's testimony.
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 1        Q.   Well, so your testimony is that this
 2   stipulated language that provides the 6 percent
 3   interest rate should exist until the effective date
 4   of the next general rate case is somehow
 5   inconsistent with Mr. Martinez's surrebuttal
 6   testimony, which says, "The Office's carrying
 7   charges recommendations, if accepted by the
 8   Commission, would presumably be implemented in the
 9   next general rate case."
10        A.   Okay. I'm sorry.  I didn't quite -- what
11   was the specific question you're asking?
12        Q.   The specific question is, is the
13   stipulation inconsistent with the testimony of Mr.
14   Martinez from the Office, who has not withdrawn the
15   request for the Commission to consider this
16   document -- the carrying charges -- when he sums up
17   stating, "The Office's carrying charges
18   recommendation, if accepted by this Commission,
19   would presumably be implemented in the next general
20   rate case."
21        A.   I think that would be consistent with the
22   stipulation.  That's not the exact position the
23   Division has taken, but I don't see that
24   specifically as inconsistent.  But that might be a
25   legal question to parse out.
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 1        Q.   Turning to the question of wheeling
 2   revenues, is it not true that your position opposing
 3   the inclusion of wheeling revenues in the EBA is
 4   based on what you describe as a philosophical view
 5   that only net power costs should be included in the
 6   EBA, and in your view, in a technical sense,
 7   wheeling revenues are not precisely net power costs?
 8        A.   Well, that's essentially it.  It's a
 9   policy matter.  We believe that the EBA should be as
10   pure as possible and letting outside items into the
11   EBA only sets up the situation that encourages more
12   items to be lumped into the EBA.
13        Q.   Is it not true on page 10 of your direct
14   testimony and in your summary you state that as an
15   alternative to including wheeling revenues in the
16   EBA, a separate tracker could be set up for wheeling
17   revenues with some reservations to that proposition?
18        A.   That is my testimony, yes.
19        Q.   But the Division would likely support a
20   wheeling revenue tracker; isn't that true?
21        A.   Depending on how it's structured, we might
22   support it, yes.
23        Q.   Isn't it true that as a practical matter
24   rather than a philosophical matter, a separate
25   tracker for wheeling revenues would present the same
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 1   benefits or detriments of including wheeling
 2   revenues in the EBA, but the separate tracker would
 3   be more complex and therefore more inefficient?
 4        A.   I don't think it would be necessarily more
 5   complex or inefficient since all the parties --
 6   since the Company has to compile the data and all
 7   the parties have to analyze it.  In the current EBA
 8   docket, there might be cause to have some additional
 9   memoranda or testimony filed each year, but I don't
10   see that as a major issue.  But in answer to the
11   main thrust of your question as I understood it, as
12   a practical matter, if you're looking at sheer
13   practicality and not policy or philosophy, having a
14   separate tracker would, in the end, have little
15   practical difference being in or out of the EBA.  I
16   acknowledge that, but I think there's a significant
17   policy issue that needs to be addressed with that.
18                  MR. MOORE:  Thank you very much,
19   Mr. Peterson.  I have no further questions.
20                  COMMISSIONER LEVAR:  Thank you, Mr.
21   Moore.  Mr. Dodge?
22                      EXAMINATION
23   BY MR. DODGE:
24        Q.   Thank you, Mr. Chairman.  Mr. Peterson,
25   the Division appears to believe that the EBA ought
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 1   to be strictly limited to net power costs.  If one
 2   were to step beyond net power costs, if the Division
 3   identified an easy way to define what should and
 4   should not be in the EBA -- in other words, if you
 5   break that barrier that you're trying not to break
 6   to go beyond net power costs, fuel costs, have you
 7   identified any way to keep the EBA limited in any
 8   way?
 9        A.   Well, one of the ways the Division
10   attempts to keep it limited is to detail
11   specification of net power costs accounting --
12   account numbers -- so that we know with some fair
13   degree of precision what is allowable in the EBA,
14   and then anything that's not in those accounting
15   numbers would not be included in the EBA.  Even with
16   the detail we've had published in the tariff,
17   there's occasionally some items that under the
18   current system of accounts, non-net power costs can
19   slip in, but I think we're generally aware of those.
20   I don't know if that answers your question, but it
21   seems to be the main thrust as I understood it.
22        Q.   Has the Division witnessed problems in the
23   past with utilities trying to expand the scope of an
24   energy balancing account?
25                  MS. SCHMID:  Objection.  Beyond the
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 1   scope of Mr. Peterson's testimony.
 2                  MR. DODGE:  I believe he actually did
 3   testify to that he sees it being open to -- the
 4   Division doesn't want it open to all kinds of
 5   different costs.  I'm saying have you seen a problem
 6   with that in the past.
 7                  COMMISSIONER LEVAR:  Let me clarify.
 8   Is your question about other utilities in other
 9   jurisdictions?  Because I think that's the basis of
10   Ms. Schmid's objection.
11                  MR. DODGE:  I'm specifically talking
12   about in this state.
13                  MS. SCHMID:  Objection withdrawn.
14                  COMMISSIONER LEVAR:  Okay.  Thank
15   you.
16        A.   The obvious example is that Mr. Wilding
17   has specifically proposed to having three items that
18   he admits are not net power costs as we've
19   traditionally defined them, and he even suggests
20   that there may be at least one additional item that
21   in the future the Company may request inclusion in
22   the EBA.
23   BY MR. DODGE:
24        Q.   So I guess my question is, is the Division
25   worried about a slippery slope here?
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 1        A.   Yes.
 2        Q.   In response to Mr. Wilding's suggestion
 3   about resetting base net power costs each year, Mr.
 4   Peterson, you testified that the Division notes the
 5   proposal may have a legal problem of being
 6   tantamount to a single-item rate case.  Does the
 7   Division also recognize that there might be a legal
 8   problem with the interim rates that the Division
 9   suggests?
10        A.   Yes.  I mentioned that specifically in my
11   opening comments, but, you know, that's something
12   for you attorneys to argue about.
13        Q.   With respect to the carrying charge,
14   Mr. Peterson, I just have a question about your view
15   of what a stipulation means vis-a-vis the
16   Commission.
17        A.   Yes.
18        Q.   You indicated that the carrying charge
19   stipulation, when you entered into that, you
20   contemplated a new rate case early in 2016; is that
21   right?
22        A.   Yes.  If you were to refer specifically to
23   my direct testimony in that docket, I specifically
24   mention the expectation of a January 2016 rate case
25   filing.
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 1        Q.   In your view, if circumstances had changed
 2   and the Commission were to find that that carrying
 3   charge is no longer just and reasonable --
 4                  MS. SCHMID:  Objection.  Calls for
 5   speculation.
 6                  MR. DODGE:  I'm not asking a legal
 7   question.  I'm asking does the Division believe that
 8   the Commission can't look at that -- shouldn't look
 9   at that.
10                  COMMISSIONER LEVAR:  I'd like to get
11   clarification of the question again.
12                  MR. DODGE:  The question is if
13   circumstances have changed from those facts and
14   circumstances assumed when that stipulation was
15   entered into and as a result of that --
16                  COMMISSIONER LEVAR:  The Deer Creek
17   stipulation?
18                  MR. DODGE:  Yes.  And I'll ask the
19   Division if the Division believes circumstances have
20   changed and the consequence of that interest rate is
21   no longer just and reasonable, do you believe the
22   Division has no ability to speak out and say it
23   ought to be changed?
24                  COMMISSIONER LEVAR:  Let me go to Ms.
25   Schmid to clarify your objection.
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 1                  MS. SCHMID:  To the extent that he
 2   seems to be asking for a legal conclusion, I object.
 3   To the extent that he is asking whether or not the
 4   Division can speak to an issue, I do not object.
 5                  MR. DODGE:  Then I'll say the latter.
 6                  MS. SCHMID:  Could you please restate
 7   the question?
 8   BY MR. DODGE:
 9        Q.   Can the Division speak up if it believes
10   that the interest rate is no longer just and
11   reasonable, notwithstanding the stipulation, given a
12   change in the circumstances?
13        A.   I think the Division could stand up and
14   speak out in spite of the stipulation.  At this
15   point on this particular issue, the Division has
16   elected not to press the matter in this docket.
17        Q.   With respect to the mismatch issue,
18   Mr. Peterson, you indicated that although you -- I
19   forget the word you used -- you understood
20   Mr. Higgins' points, the Division believes that the
21   mismatch issue should be addressed sooner rather
22   than later.  You remember that?
23        A.   Yes.
24        Q.   You have testified, have you not, in your
25   testimony that prior to the expiration of the -- in
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 1   2019 -- of the sharing band elimination, there
 2   should be another docket in which the decision
 3   should be made about whether to extend the EBA and,
 4   if so, under what terms?
 5        A.   Your question is has the Division
 6   recommended another docket in perhaps a couple of
 7   years that would deal with the EBA, the major
 8   questions about the EBA?
 9        Q.   Yes.
10        A.   Yes, we have recommended that.
11        Q.   And wouldn't that be a good docket -- one
12   other predicate fact.  You've also indicated you
13   agree with Mr. Higgins that, given the elimination
14   of the sharing band, whether or not we have an
15   annual reset or a rate case in the middle won't
16   change anything -- ultimately, what customers pay
17   other than maybe carrying charge implications?
18        A.   Well, carrying charges is an implication
19   that continues to go forward, but Mr. Higgins is, or
20   you, are correct that the sharing band was the
21   larger issue relating to the reset of the baseline.
22        Q.   So I guess my question is, wouldn't you
23   agree that a good time to address the issue of
24   whether, and if so, how to deal with a mismatch
25   issue would be in the context of that case in a
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 1   couple of years when we're also dealing with whether
 2   to reinstitute a sharing band?
 3        A.   Well, that obviously would be an option.
 4   The Division also considers the carrying charge
 5   issue to be a sum in part, and so we brought it up
 6   in this process.
 7                  MR. DODGE:  Okay.  Thank you.  I have
 8   no further questions.
 9                  COMMISSIONER LEVAR:  Mr. Evans?
10                  MR. EVANS:  Thank you, Mr. Chairman.
11   BY MR. EVANS:
12        Q.   Good morning, Mr. Peterson.
13             MS. HOGLE:  Your Honor, I have an
14   objection.  Per the Commission's order last week, I
15   believe, UIEC has been deemed to be a public
16   witness, and therefore the Company objects to its
17   participation in this evidentiary hearing.  And in
18   addition, per rule 746110-K, I believe that UIEC is
19   well aware that the Commission generally prohibits
20   parties from making their case on cross-examination
21   given especially that UIEC did not present a
22   witness.
23             COMMISSIONER LEVAR:  Thank you.  Mr.
24   Evans, do you want to respond to the objection?
25                  MR. EVANS:  Yes, thank you.  I think
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 1   my questions are going to go to Mr. Peterson's
 2   comment on the stand today about the Division's
 3   ability to conduct a prudence review.  I believe
 4   that he prefaced that with the statement that it was
 5   directed toward comments that the UIEC had filed.
 6   So we're not making our case on cross, but
 7   Mr. Peterson has addressed assumptions underlying
 8   the legal argument in the UIEC's comments.  And I
 9   believe that it's fair game for me to direct some
10   questions to him about his criticism of the
11   assumptions that I made or that UIEC made in their
12   comments.
13                  So this isn't making our case on
14   cross, it is rehabilitating our case because he has
15   addressed it from the stand this morning.
16                  MS. SCHMID:  May the Division weigh
17   in as it's the Division's witness?
18                  COMMISSIONER LEVAR:  Yes.
19                  MS. SCHMID:  Ms. Hogle is quicker on
20   the trigger than I am, but thank you.  The Division
21   also objects to UIEC trying to make its case through
22   cross-examination of Mr. Peterson, and furthermore
23   to the extent that he is pursuing assumptions
24   underlying his legal arguments to the extent that
25   that calls for a legal conclusion, I object.
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 1                  COMMISSIONER LEVAR:  I'd like to ask
 2   Mr. Evans one clarifying question just to make sure
 3   that I'm following you correctly.  And I'm trying to
 4   remember Mr. Peterson's responses to questions.  I
 5   remember him making the point that he didn't want to
 6   make legal arguments in his testimony,
 7   appropriately.  Describe for me again your position
 8   of what Mr. Peterson has testified to with respect
 9   to the legal arguments that are contained in your
10   comments.  And I apologize if I'm asking you to be
11   repetitive, but just so I completely understand.
12                  MR. EVANS:  In our comments, we
13   relied on certain statements in the Division's final
14   evaluation report in which the Division remarked
15   that it was -- it had reservations about its ability
16   to conduct an adequate prudence review of net power
17   costs.  And part of our argument, legal argument,
18   was based on the uncertainty revolving around those
19   prudence reviews.  Mr. Peterson, on the stand this
20   morning, said, "I'd like to"  -- he wanted to
21   address those comments and clarify that about --
22   make clarifications about limitations of the
23   Division's ability to conduct a materially accurate
24   audit.
25                  And so I want to follow up with that
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 1   and probe a little bit the extent to which the
 2   Division is confident in the results of its prudence
 3   review.  And I think that's fair game.  It is a
 4   response to his response to my comments.  If he had
 5   said nothing about my comments, I would be able to
 6   waive cross, but having attacked the basis for my
 7   comments, I think I need to rehabilitate them.  I
 8   think I'm entitled to do that since he offered the
 9   testimony from the stand.
10                  MR. DODGE:  Chairman, may I weigh in
11   briefly?  I apologize for this.  Other than -- I'm
12   very resistant -- I strongly resist any argument
13   that an intervenor in the docket who chooses not to
14   file testimony cannot show up and cross-exam
15   witnesses of parties trying to make affirmative
16   changes.  That certainly has not been the practice
17   before this Commission.  I've done it many times.  I
18   agree that the rule says you can't make your case
19   through cross, so someone who shows up and tries to
20   make an affirmative case for some changes ought to
21   be restricted.  But not just because they're a party
22   without testimony -- that shouldn't restrict their
23   ability to ask questions.
24                  And primarily I submit that the
25   objections are premature because he hasn't asked a
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 1   question yet.  If your Honor believes that a
 2   question or if any parties believe that a question
 3   is aimed at making an affirmative case as opposed to
 4   probing the case of the parties before the
 5   Commission proposing something, then I think that
 6   the objection may be well-founded.  But it's
 7   certainly, you know, objectionable to me to think
 8   that people of parties can't show up who have not
 9   filed direct testimony and question those that are
10   proposing something before this Commission.
11                  MS. SCHMID:  That is not the
12   Division's position.  The Division believes that
13   parties are entitled to show up and question, just
14   not to make their case.
15                  COMMISSIONER LEVAR:  Did you have a
16   question, Commissioner White?
17                  COMMISSIONER WHITE:  I just had a
18   clarifying question.  Are the questions of the
19   issues you'd like to probe, were they the subject of
20   the prefiled direct testimony or something that
21   Mr. Peterson has brought up today in his summary?
22                  MR. EVANS:  They are the subject of
23   the Division's final evaluation report and subject
24   matter that he brought up this morning from the
25   stand.
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 1                  COMMISSIONER LEVAR:  Mr. Clark, did
 2   you want to ask any questions of anybody?
 3                  COMMISSIONER CLARK:  No, no
 4   questions.
 5                  COMMISSIONER LEVAR:  And, Mr. Moore,
 6   did you have any position on this?
 7                  MR. MOORE:  The Office has no
 8   position other than to concur with Mr. Dodge that an
 9   intervenor has the right to cross appropriately,
10   even though they don't submit a witness testimony.
11                  COMMISSIONER LEVAR:  Anything further
12   from anybody?  Ms. Hogle, this is your objection so
13   I'll let you sum.
14                  MS. HOGLE:  Yes, your Honor.  What
15   Mr. Dodge and Mr. Moore and, I believe, Mr. Evans,
16   are attempting to do would undermine the process and
17   has been undermining the process that is going on
18   today.  I believe the Commission was clear in its
19   order last week about UIEC being a public witness.
20   I believe that UIEC is making a case or did, in
21   fact, make a case in its comments regarding the EBA.
22   It's not just defending its position or it's not
23   just wanting to clarify comments or testimony made
24   by Mr. Peterson this morning.  UIEC laid out its
25   case very clearly in its comments, and the
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 1   Commission has already determined that those
 2   comments are public.  It follows then that it should
 3   be treated just like a public witness would be
 4   treated.
 5                  And this is even more important when
 6   the attorney representing the UIEC has been
 7   participating in this proceeding for a very long
 8   time and knows the process very well, and in the
 9   Company's case, is attempting to undermine it and
10   changing the rules as we speak.  That is its attempt
11   and therefore the Commission -- excuse me, the
12   Company -- again moves for the Commission to strike
13   any of Mr. Evans' testimony that comes out as a
14   result of this and deems his questioning to be
15   inappropriate.
16                  MR. EVANS:  May I respond?
17                  COMMISSIONER LEVAR:  I mean, at some
18   point, we don't want to continue back and forth.  I
19   think she has the right to sum her motion, but if
20   you want to comment a little bit further --
21                  MR. EVANS:  It isn't accurate to say
22   that we are in the same status of a public witness.
23   We are intervenors in this proceeding and, as
24   Ms. Hogle points out, have been for seven years.
25   The fact that we chose not to file testimony in this
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 1   phase of the docket shouldn't preclude us from
 2   offering legal argument to the Commission.  And when
 3   the Division's witness addresses that argument from
 4   the stand and challenges some of the assumptions
 5   that are made in that argument that are based on the
 6   Division's report, I think the cross is entirely
 7   appropriate.  I'm not trying to make my case.  I'm
 8   trying to rebut the Division's surrebuttal -- this
 9   is surrebuttal of the Division's rebuttal of my
10   case.  If they thought that this should be treated
11   like testimony, then they should not have addressed
12   it from the stand this morning.
13                  COMMISSIONER LEVAR:  Anything
14   further, Ms. Hogle?
15                  MS. HOGLE: I believe that he just
16   made a statement.  He testified and, therefore,
17   again, the fact that he is a well-known lawyer, has
18   been participating in this case for a long time
19   really underscores the importance of keeping the
20   process as has been and as has the Commission
21   historically respected it and followed.  Thank you.
22                  MS. SCHMID:  And may I add one more
23   thing?  Mr. Peterson's summary this morning
24   summarized his written testimony.  UIEC and
25   others --
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 1                  COMMISSIONER LEVAR:  I'm not sure
 2   your microphone is picking up.
 3                  MS. SCHMID:  UIEC is not the only
 4   party to question the audit, so I think that it is
 5   unreasonable to characterize Mr. Peterson's comments
 6   as just addressing UIEC's public witness comments.
 7                  COMMISSIONER LEVAR:  Thank you.
 8   Before I rule on this motion, I'm just going to turn
 9   to my colleagues and see if a break is appropriate
10   or if any discussion among the three of us -- sorry
11   to put you on the spot.
12                  COMMISSIONER CLARK:  I'm fine with
13   you ruling on the motion, Chair LeVar, and I'll give
14   you my perspective if you'd like, but I think you
15   should allow the question Mr. Evans wants to ask.
16   Seems to me it's a reasonable follow-up to Mr.
17   Peterson's statements to us today or testimony to us
18   today.  His summary, in other words.
19                  COMMISSIONER WHITE:  I guess my
20   concern is, I recognize that the Commission in the
21   past and historically has allowed intervening
22   parties who have not had a witness to participate,
23   but I guess my concern is, you know, again, we have
24   issued an order with respect to UIEC's comments.
25   And I guess my question is, if we open this up,
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 1   where does it end?  In other words, if Mr. Peterson
 2   introduces additional evidence beyond the scope --
 3   he was intending to address the comments of UIEC's
 4   -- does that then provide another right for
 5   essentially in vivo or live round of additional
 6   testimony on the part of other intervenors or
 7   parties in this case?  I guess that's my question is
 8   where does this end.
 9                  COMMISSIONER LEVAR:  So you're asking
10   Mr. Evans a question?
11                  COMMISSIONER WHITE:  I'm just
12   responding to your -- again, maybe this is more
13   appropriate to have a discussion offline, but I'm
14   thinking out loud about my concerns about where
15   we're heading with this.  I guess I would -- again,
16   if it was very, very discreetly focused on that
17   specific issue of what he's introduced today rather
18   than going beyond that, that might be a
19   consideration to think about.  But, you know, if
20   we're going to allow additional live cross -- I mean
21   additional testimony outside the scope of direct,
22   that's my question is where does that end.  So with
23   that, I guess the question is do you want to take it
24   offline to think about this for a second or are you
25   ready to -- I'll defer to you ultimately.
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 1                  COMMISSIONER LEVAR:  I think the
 2   right way -- I think I'm going to rule on this
 3   motion.  And as I look at the administrative ruling,
 4   which in R746-111-10 says, "The Commission
 5   discourages and may prohibit parties from making
 6   their cases through cross-examination."  And I think
 7   the line that seems appropriate to me based on
 8   Ms. Hogle's objection is probably one that's going
 9   to have to be addressed on a question-by-question
10   basis.  I agree that it's inappropriate for UIEC to
11   try to make its public comments into sworn testimony
12   in this hearing through questions, and that's the
13   line we have to be careful that we don't cross.
14                  Where it's asking Mr. Peterson
15   questions about his testimony, to the specific
16   objection, I don't have the transcript in front of
17   me and I don't have a photographic memory to
18   remember exactly what Mr. Peterson has said this
19   morning with respect to his testimony, and I don't
20   even remember whether he specifically referred to
21   the legal arguments or whether he referred to
22   principles that are contained in the public comments
23   from UIEC.  So it seems to me the appropriate way to
24   handle this matter is to allow questioning with that
25   line as the line we don't want to cross, and we may
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 1   have to deal with individual objections as that
 2   questioning goes forward.
 3                  MR. EVANS:  Thank you.
 4                  MS. SCHMID:  To facilitate narrowing
 5   the scope of Mr. Evans' questions and making sure
 6   they are appropriate, the Division would request
 7   that the court reporter read back the portion of Mr.
 8   Peterson's summary this morning addressing the
 9   audit.
10                  COMMISSIONER LEVAR:  What's the best
11   way for us to identify that portion of his
12   testimony?  Should we take a brief recess and, Ms.
13   Schmid, maybe communicate with the court reporter on
14   that or any party that wants to do so?  I think
15   that's probably an appropriate, helpful step at this
16   point.  Would a five-minute break facilitate that?
17                  MS. SCHMID:  I believe it would.
18                  COMMISSIONER LEVAR:  Why don't we
19   come back at 9:50.
20                  (A brief recess was taken.)
21                  COMMISSIONER LEVAR:  So then before
22   we go to Mr. Evans' first question, Ms. Schmid
23   wanted to make a clarification with respect to
24   Mr. Peterson's testimony this morning; is that
25   correct?
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 1                  MS. SCHMID:  Yes.  What I'd like to
 2   do is have the court reporter read her rough
 3   transcription into the record to help us focus.
 4                  COMMISSIONER LEVAR:  Okay.  And
 5   you've identified the portion?
 6                  MS. SCHMID:  Yes.  And Mr. Evans
 7   participated in that, as did Ms. Hogle.
 8                  COMMISSIONER LEVAR:  Okay.  Thank
 9   you.
10       (A portion of the transcript was read back.)
11                  MR. EVANS:  Mr. Chairman, I think
12   she's read the portion that entitles me to ask the
13   question, because his testimony, in the very first
14   part, says he's addressing intervenor comments.  And
15   so I want to respond to his addressing those
16   comments.  She can read the beginning of that
17   paragraph again to confirm that his comments were
18   directed to the UIEC comments, if you'd like.
19                  COMMISSIONER LEVAR:  I'm not sure she
20   should necessarily re-read it.  Was there any more
21   you wanted read into the record, Ms. Schmid?
22                  MS. SCHMID:  Yes.  I would like to
23   have his comments on the audit read into the record
24   in totality so we aren't just taking a single
25   sentence out of context.
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 1                  (The paragraph was read back.)
 2                  MR. PETERSON:  May I make a comment
 3   on what she just read?
 4                  COMMISSIONER LEVAR:  I'm not sure how
 5   appropriate that is.
 6                  MR. EVANS:  Thank you, Mr. Chairman.
 7   Mr. Peterson, since we're opening this back up, I
 8   think you can find opportunities to comment.
 9   Really, what I'm searching for is clarification, and
10   the questions are probably a lot more innocuous than
11   the lead-up to allowing the question might suggest.
12   I wonder -- statistically, you say that the Division
13   cannot attest the results are statistically
14   accurate.  Can you explain what that means?
15                  MS. HOGLE:  I'm sorry.  I'm going to
16   renew my objection.  I object because I did not hear
17   the UIEC being mentioned in any of the language that
18   was read back from the reporter, and so I don't
19   believe that Mr. Peterson was discussing the UIEC
20   comments at all.
21                  MR. EVANS:  Well, let's ask
22   Mr. Peterson.
23                  COMMISSIONER LEVAR:  Before we ask --
24   I think I'll rule on this objection.  The basis on
25   which we're allowing Mr. Evans to ask questions is
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 1   not whether UIEC was referred to in Mr. Peterson's
 2   statements.  It's whether he's crossing the line
 3   from asking clarifying questions of Mr. Peterson's
 4   testimony versus trying to rehabilitate or trying
 5   to -- rehabilitate is a strong word -- trying to
 6   change his unsworn comments into testimony at the
 7   hearing.  That's the line I think we can't cross.
 8   Although, having said that, I do recall the phrase
 9   "intervenor comments," and I believe UIEC is the
10   only intervenor that's filed unsworn comments.  But
11   with that, I think I'm going to allow the question
12   to be answered.
13                  THE WITNESS:  Okay.  Would you repeat
14   the question, please?
15   BY MR. EVANS:
16        Q.   The question is what does it mean to say
17   that the Division cannot attest that the results are
18   statistically accurate?
19        A.   Well, my understanding of the audit
20   process -- when a CPA firm, for example, audits a
21   company and files an attestation of correctness to
22   financial statements, they have reviewed the
23   financial statements and audited them, which
24   involves making statistical samples of selected
25   items.  They do not look at the whole universe of
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 1   accounts.  And then based on their statistical
 2   sampling, they attribute to the financial statements
 3   as a whole the characteristic that they found in
 4   their statistical sampling.  And that allows them to
 5   say that they believe that -- I think the language
 6   now is something to the effect that it's free of all
 7   material defect or inaccuracy.  The Division does
 8   not make such an attestation.  Our sampling which we
 9   do is limited in scope and does not allow us, we
10   believe, to attest in this outside auditor sense to
11   the correctness of the financial statements or, in
12   this case, the specific net power cost accounts.
13   And so we want to be clear that we're not doing that
14   sort of technical audit.  Does that answer that
15   specific question?
16        Q.   Yes.  Thank you.  And when you say that
17   the Division does not attest in the formal sense of
18   an audit to the accuracy of the net power cost data
19   submitted by the Company, is it the case that -- I
20   think you said but I'll ask you again -- that the
21   Division also cannot attest to the prudence of those
22   transactions?
23             MS. SCHMID:  Objection.  I don't recall
24   the word prudence.
25                  MR. EVANS:  Well, if you want to
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 1   spend the Commission's time going back and looking
 2   at it, I can tell you that it's there.  And this is
 3   a question that I think is in line with what I have
 4   been given latitude to do this morning.  So,
 5   Mr. Chairman, may I proceed?
 6                  COMMISSIONER LEVAR:  I'm going to
 7   allow that question to be answered.
 8        A.   The Division is also not attesting in this
 9   audit sense to any prudence or imprudence of the
10   Company's financial statements or net power costs
11   taken as a whole.
12   BY MR. EVANS:
13        Q.   Thank you.  And would you look at the
14   final evaluation report on page 42, if you would,
15   please.  I'm sorry, 43.  If you look at the first
16   full paragraph on that page, beginning "The Division
17   is concerned," would you read that into the record,
18   please?
19        A.   Okay.  I must have a different pagination
20   that starts "The Division's concern."
21        Q.   It's on page 43 in my copy.
22        A.   And that's the start of the paragraph?
23                  MS. SCHMID:  I believe that I have a
24   copy.
25                  THE WITNESS:  I think I see it on
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 1   page 44 of my copy.  Apparently, when it prints out,
 2   it prints out different pages.  Do you want me to
 3   read that paragraph?
 4   BY MR. EVANS:
 5        Q.   Yes, please.
 6        A.   "The Division is concerned that it may be
 7   virtually impossible to meaningfully assess the
 8   prudency of daily trading transactions because of a
 9   lack of contemporaneous and verifiable source
10   documentation supporting and justifying the trades
11   made.  In the first two EBA audits, the Division
12   identified several supporting documentation issues
13   related to front office transactions.  If the
14   Division -- excuse me -- if the Company continues to
15   improve its written documentation as it has in fact
16   done since the start of the EBA, the Division will
17   be able to more adequately assess the prudence of
18   these transactions.  But at this time, it cannot
19   state that improved documentation will alleviate its
20   prudency concerns stated above.  Even with
21   supporting documentation, the Division's resource is
22   limited to reviewing small samples and relying on
23   the expertise of its consultant to make a prudency
24   determination.  Expanding its scope of review in
25   this area would require additional resources not
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 1   presently available to the Division."
 2        Q.   Thank you.  Is that still the view of the
 3   Division of Public Utilities?
 4        A.   Yes, but if you'll note, it's limited
 5   specifically to the daily trading transactions that
 6   the Company does to meet its energy balancing needs,
 7   primarily.
 8        Q.   And how many of those daily transactions
 9   are submitted to the Division for review?
10        A.   We typically review about 60.
11        Q.   How many are submitted for review?  How
12   many daily transaction actions are there in an EBA
13   review?
14        A.   There's thousands, tens of thousands.
15             MS. SCHMID:  Objection.  It goes beyond
16   facts in evidence.
17             COMMISSIONER LEVAR:  Mr. Evans, do you
18   want to respond to that objection?
19                  MR. EVANS:  Say what?  I'm sorry. I
20   didn't hear it.
21                  COMMISSIONER LEVAR:  The objection
22   was -- will you restate your objection, Ms. Schmid?
23                  MS. SCHMID:  Mr. Evans is going
24   beyond facts already in evidence.
25                  MR. EVANS:  I'm probing the meaning
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 1   of "statistically significant."  That's what this
 2   discussion is about.  Well, I'll move on.  I'll move
 3   on.
 4                  COMMISSIONER LEVAR:  The question was
 5   answered, and I think I'll let it stay there and
 6   move on.
 7   BY MR. EVANS:
 8        Q.   Would you turn over the page of the
 9   Division's report, please?  And maybe on your page
10   45 is a paragraph that begins, "While the Division
11   was generally supportive of the Company..."  Do you
12   see that?
13        A.   Yes.
14        Q.   And halfway down that paragraph, I'll read
15   this line in if you don't mind.  It says, "The
16   Division continues to have concerns about
17   determining transaction prudency."  Have I read that
18   correctly?
19        A.   Yes.
20        Q.   Is that still true?
21        A.   Yes.  And I think it refers back to what
22   we've previously discussed.
23        Q.   All right.  I'm going to read the next
24   sentence.  "The Division" --
25                  MS. HOGLE:  Excuse me.  I have an
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 1   objection.  I believe at this point Mr. Evans is
 2   actually testifying, and there's no real question
 3   there other than to confirm what's already in the
 4   report.  The report is already part of this
 5   proceeding.  I think Mr. Evans is going beyond the
 6   scope of the line of questioning that your Honors
 7   imposed based on my objection earlier this morning.
 8                  MS. SCHMID:  The Division agrees and
 9   believes that he has crossed that line.
10                  MR. EVANS:  If I may?
11                  COMMISSIONER LEVAR:  Yes, Mr. Evans.
12                  MR. EVANS:  Mr. Peterson's testimony
13   from the stand this morning threw some doubt on
14   whether the statements in the Division's report
15   still reflected the view of the Division.  I think
16   as part of the scope of this cross I'm entitled to
17   ask if the Division still holds the views stated in
18   the report.
19                  MS. HOGLE:  May I respond to that?
20                  COMMISSIONER LEVAR:  Yes, Ms. Hogle.
21                  MS. HOGLE:  I believe that at this
22   point it appears to, at least myself, that, again,
23   Mr. Evans is going beyond the line of questioning
24   that was allowed this morning.  And beyond that, he
25   is attempting to make his case, which has
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 1   specifically been prohibited and as he acknowledges
 2   and as he acknowledged this morning, and therefore I
 3   renew my objection.
 4                  MR. EVANS:  If I may, I can wrap this
 5   up in one final question if you'd like and we'll be
 6   done with it.
 7                  COMMISSIONER LEVAR:  I think the
 8   questions I've heard so far have been related to the
 9   Division's position in Mr. Peterson's testimony, and
10   I don't think we've yet gotten repetitive on those
11   questions, so I think I'm going to allow this to
12   continue a little further.
13   BY MR. EVANS:
14        Q.   Thank you.  On page 45 of your report,
15   Mr. Peterson, and on page 44 of mine, in the same
16   paragraph in the following sentence from the one
17   that I just quoted, it reads, "The Division has
18   relied on the 70/30 sharing split to give it some
19   confidence that the Company will generally act with
20   prudence because of the potential loss to the
21   Company outside of the threat of a formal prudence
22   disallowance by regulators.  That Company incentive
23   is now gone."  Is that still the view of the
24   Division of Public Utilities?
25        A.   Yes.
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 1                  MR. EVANS:  Thank you.  No more
 2   questions.
 3                  COMMISSIONER LEVAR:  Ms. Hogle, any
 4   cross-examination for Mr. Peterson?
 5                  MS. HOGLE:  None.
 6                  COMMISSIONER LEVAR:  Ms. Schmid, any
 7   redirect?
 8                  MS. SCHMID.  None.
 9                  COMMISSIONER LEVAR:  Mr. Clark, do
10   you have anything for Mr. Peterson?
11                  COMMISSIONER CLARK:  Couple of
12   questions, and, again, in the same general area that
13   we have been probing.  I'm looking at the
14   conclusions and recommendations on page 49 of the
15   report, and what I'd like to understand is if the
16   request that the Commission consider employing
17   interim rates as a means to afford more time for
18   review to the Division, is that going to help the
19   Division to feel more confident in the results of
20   its review and to alleviate some of the reservations
21   that are expressed on page 49?
22                  THE WITNESS:  Well, the Division is
23   asking for an extension to alleviate some of the
24   pressures and increase the scope of our -- the
25   time-imposed pressures to do the audit and to allow
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 1   us to increase the scope of our audit.  At this
 2   time, I cannot say that the Division believes that
 3   we will get to a point where we can make a formal
 4   attestation of the material correctness of the net
 5   power costs as a result of our audit.  But in an
 6   informal sense, it would increase our comfort level
 7   with the audit generally -- and just say it would
 8   increase our comfort level -- and it should increase
 9   the comfort level of parties that are relying on the
10   Division's audit.  But I can't say that we will
11   necessarily ever get to a point where we would make
12   a formal attestation of the Company's financial
13   statement, at least as related to net power costs.
14                  But I think what I intended to convey
15   in my opening comments was that part of the reason
16   we're not making an attestation is that we're not
17   prepared to say that our sample is a statistically
18   accurate representation of the Company's financial
19   statements.  And also, we do not want to convey the
20   impression that we necessarily believe that the
21   Company, at this point, has been doing anything --
22   has been making inaccurate or materially inaccurate
23   reports to the Division and the Commission.  So we
24   have no evidence of any specific problems beyond
25   what we have brought out in our audit reports, and
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 1   we don't have reason to believe that there are
 2   problems.  But at this point, perhaps, and probably
 3   going into the future indefinitely, we are not going
 4   to be able to say yes, indeed, we have a
 5   statistically valid audit that we can attest to the
 6   material accuracy of their financial statements.
 7   Maybe this is a fine technical distinction that I'm
 8   trying to make, but that's what we're trying to say.
 9                  COMMISSIONER CLARK:  I just wanted to
10   be sure that I could infer, at least from your
11   testimony -- and it's probably explicit here as
12   well -- that additional time would allow you to
13   check more items and feel greater confidence in your
14   work product, ultimately, at the conclusion of the
15   final review of a given period of net power costs.
16                  THE WITNESS:  Yes, that's a fair
17   statement.
18                  COMMISSIONER CLARK:  And you ask us
19   to consider implementing interim rates but recognize
20   that there may be legal issues associated with that,
21   and I'm loathe to ask you to offer a legal opinion
22   on that or to express the Division's view, but I'm
23   interested in whether or not the Division does have
24   a view.  So I guess I turn to the Division's counsel
25   to inquire, is there any reason why or any legal
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 1   impediment in the Division's view for the Commission
 2   to approve the recommendation that we employ interim
 3   rates in this setting as we do in some other
 4   balancing account related dockets?
 5                  MS. SCHMID:  Earlier in this lengthy
 6   process, the Commission did rule that interim rates
 7   were not allowed under the statute.  That said,
 8   there are ways to implement interim rates, such as
 9   seeking a change at the legislature of the statute
10   and perhaps other means.  The Commission could also
11   change its order, but at this time I believe there
12   are impediments to having interim rates.
13                  COMMISSIONER CLARK:  Thank you.  I
14   don't have further questions.
15                  COMMISSIONER LEVAR:  Commissioner
16   White?
17                  COMMISSIONER WHITE:  Sorry to beat a
18   dead horse on this audit issue.  Question:  Are you
19   aware of any other Commission proceedings in which
20   the Division participates where an audit is
21   performed as required to be upheld to the degree of,
22   you know, the licensure of a CPA's formal audit?  I
23   mean, is that the standard or is that from the
24   Division's perspective in terms of auditing?
25                  THE WITNESS:  Personally, I'm not
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 1   aware of anything, as I sit here, that we are making
 2   a specific attestation as to the correctness of
 3   those things.  I don't think we do that.  So in that
 4   regard, what I'm saying is similar to what I think
 5   the other audit situations are that we're involved
 6   with.  The Division did not want -- given the fact
 7   that we hired an outside consultant and we spent
 8   several months working with the Company to
 9   understand their EBA filing, I did not want any
10   parties to get the impression that we were able to
11   make such a formal attestation.
12                  COMMISSIONER WHITE:  Is it uncommon
13   or unusual in dockets or proceedings or audit
14   procedure where there's voluminous amounts of data,
15   I guess, to pull samples for auditing purposes or is
16   that unusual or is that a common practice?
17                  THE WITNESS:  That would be fairly
18   typical if you're doing any kind of auditing.  I
19   mean there's -- you could audit the whole universe
20   of something of a particular item if it only had a
21   few items involved.  But if you're looking at
22   thousands of different transactions, then it would
23   be common to do a sample and see if anything shows
24   up that causes concern.
25                  COMMISSIONER WHITE:  There's been
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 1   some discussion about, you know, essentially,
 2   bringing in or taking out typical or not typical --
 3   but historically since the EBA has been going on --
 4   components of what's considered NPC, net power
 5   costs.  Assuming our innuendo that the current EBA
 6   continues in pilot format until the legislature and
 7   the reports are filed, et cetera, is there any
 8   concern on the Division's part of essentially
 9   altering the definition of net power cost during
10   that evaluation period?
11                  THE WITNESS:  Yes.  I think that the
12   Division thinks that that would set a bad precedent
13   that would ultimately come back and be used in any
14   future hearings about the structure of the EBA.  We
15   would be concerned about making changes like that.
16                  COMMISSIONER WHITE:  The one final
17   question is just to understand the suggestion of
18   ordering a rate case yearly and then understanding
19   that in context with the interim rate concept:  Are
20   those two concepts linked together or are those
21   mutually exclusive?
22                  THE WITNESS:  Well, they're --
23                  MS. SCHMID:  Pardon me.  Did you mean
24   to say a rate case every three years?
25                  COMMISSIONER WHITE:  Yes, but
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 1   understanding is the first would be filed.
 2                  THE WITNESS:  We asked that one be
 3   filed this year and then at least every three years
 4   after that.  That was our recommendation suggestion.
 5   I think they're mutually exclusive.
 6                  COMMISSIONER WHITE:  That's all I
 7   have, Chair.
 8                  COMMISSIONER LEVAR:  One other
 9   question with respect to your request for interim
10   rate authority.  As I'm thinking about other cases
11   with other utilities where we grant interim rates,
12   there are some situations where the interim rates
13   have remained interim for fairly lengthy periods of
14   time, multiple years.  Are you suggesting that if we
15   consider allowing interim rates that it would have
16   to be final one way or another before the next EBA
17   is filed next year, either by Division
18   recommendation or made final in the absence of one?
19                  THE WITNESS:  That was the intent of
20   our recommendation was to avoid pancaking to have --
21   I think the suggestion is that the Commission would
22   issue an order March 1st, and that would, absent any
23   additional true-ups, that could be done relatively
24   shortly over a month or two as a result of interim
25   rates.  We would avoid pancaking cases; we would
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 1   make them within the year.  We would make a given
 2   EBA filing final and avoid the pancaking of cases
 3   that seem to have in another utility.
 4                  COMMISSIONER LEVAR:  Let me ask one
 5   further clarification.  You said it would be your
 6   desire to avoid the pancaking.  Do you believe
 7   that's a necessity that interim rates have got to be
 8   final before the next EBA filing?
 9        A.   No, I don't think they have to be.  In the
10   absence of interim rates, the suggestion would be
11   that if the Commission were to accept the Division's
12   proposal of the process, the Commission would order
13   by March 1st of the following year the EBA -- let
14   the EBA amortization go into effect, whatever it is,
15   and then that would continue for the next 12 months.
16   So there would be the situation potentially like we
17   have now for a while that there would be overlapping
18   EBA dockets that were being amortized, but as far as
19   the process before the Commission is concerned,
20   we're hopeful that it would end before the next EBA
21   filing was made.
22             COMMISSIONER LEVAR:  Thank you.  I think
23   that's all for you, Mr. Peterson.
24                  MS. HOGLE:  Your Honor, excuse me.
25   I'm wondering if you can give me some leeway in
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 1   asking one or two questions regarding Mr. Peterson's
 2   responses.
 3                  COMMISSIONER LEVAR:  We typically
 4   don't allow questions after the Commissioner
 5   questions for redirect from those, but I think we'll
 6   allow a little leeway today to do that.
 7                       EXAMINATION
 8   BY MS. HOGLE:
 9        Q.   I appreciate that.  Mr. Peterson, earlier
10   you were asked about limitations that the Division
11   has in auditing the Company's EBA net power costs.
12   Do you recall that?
13        A.   I recall talking about that.
14        Q.   Isn't it true that in prior DPU audit
15   reports the Division has stated that the audit
16   has -- the difficulty has not been as other parties,
17   for example, in this proceeding today have noted,
18   because the Division has been able to review
19   documentation testing and key controls that would
20   allow the error, for example, to be more noticeable.
21   Am I clear on that?  Did you get me with that?
22        A.   Let me repeat what I think you asked me,
23   if I may.  You're asking me in prior audit reports,
24   the Division has reported that it has done a
25   sampling of transactions and also reviewed the
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 1   Company's various manuals as to how things are
 2   supposed to be done and refute the general process.
 3   I think that is all true.
 4        Q.   And so has this allowed the Division a
 5   little bit more comfort in knowing that the sampling
 6   of transactions that it has reviewed is a fair
 7   representation of other transactions or other
 8   support that the Division has not necessarily
 9   reviewed, but based on these key control and
10   documentation processes, the Division has some
11   comfort that at least it would be able to know
12   whether there are errors?
13        A.   I think that's generally correct.
14   Again -- and I guess this may be too fine of a point
15   that I was trying to make on it -- we have a certain
16   level of comfort or that we have achieved a certain
17   level of comfort over the several audit cycles that
18   we have been through as we've worked through various
19   difficulties with the Company.  So I think my
20   opening statement intended to convey that there is
21   a level of comfort that the Division has with what
22   the Company is doing.  And I do not want to convey
23   the impression that based upon our investigations we
24   have reason to believe that there is material
25   inaccuracy or imprudence with the Company's books
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 1   and records and the Company's behavior.
 2                  MS. HOGLE:  Thank you.
 3                  COMMISSIONER LEVAR:  Was that all,
 4   Ms. Hogle?
 5                  MS. HOGLE:  That's all.  Thank you.
 6                  COMMISSIONER LEVAR:  Commissioner
 7   Clark or White, do you have anything further?
 8                  COMMISSIONER CLARK:  I do, if I may.
 9   I'm trying to understand this important testimony,
10   and I would put a question to you that I hope will
11   help us explore this a little bit better.  I'd like
12   you to compare, if you can, the Division's level of
13   comfort with its most recent EBA report -- its most
14   recent review of an EBA filing by the Company and
15   compare that, if you can, to the Division's level of
16   comfort typically with the recommendations it would
17   make in response to a rate case filing.  Is there a
18   material difference there, if you know?  I know that
19   you've been involved in rate cases in the past.
20                  THE WITNESS:  Well, that's actually a
21   difficult question for me to answer.  And maybe
22   others in the Division could answer it better.
23                  COMMISSIONER CLARK:  I'm not asking
24   you to manufacture an answer.  Just if you know or
25   have an opinion.
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 1                  THE WITNESS:  I would say that on the
 2   whole, as the situation has evolved to this point,
 3   there's not a significant difference in comfort
 4   level.  That said, I think we pointed out in our
 5   audit reports and in my testimony that there are
 6   areas that the Company operates in that, frankly,
 7   without basically looking over their shoulder 24/7,
 8   we might not ever be able to attain a level of
 9   complete comfort.  But I am saying that we have no
10   evidence that there's material problems.  And if we
11   went out and were able to have infinite time and
12   resources and investigated the whole universe, we'd
13   probably find additional problems, but we don't see
14   that right now as likely to result in anything big.
15                  COMMISSIONER CLARK:  And so if we
16   were to take, for example, from a rate case setting,
17   a projection of expense in an account that perhaps
18   relates to some type of labor maintenance of utility
19   facilities, is there a difference in reaching
20   conclusions about that kind of numerical
21   presentation by the Company versus EBA data?
22                  THE WITNESS:  Well, as I'm thinking
23   about it, there would probably be less review of the
24   minutia of the Company's filing in a rate case,
25   whereas in the EBA filing, we are attempting to look
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 1   at the minutia.  So it would depend on whether the
 2   analyst in a rate case focuses on a particular line
 3   item, for example, in the Company's filing and wants
 4   to dig deeply into it for some reason.  And that
 5   will vary from line item to line item.  Some line
 6   items will get relatively little review, and others
 7   will be more intensely reviewed.
 8                  COMMISSIONER CLARK:  Thank you.  That
 9   concludes my questions.  Thank you.  Chair Levar?
10                  COMMISSIONER LEVAR:  Thank you,
11   Mr. Peterson.  And I think it's an appropriate time
12   for a short break before your next witness, Ms.
13   Schmid.  So why don't we reconvene at 10:45.
14                  (A brief recess was taken.)
15                  COMMISSIONER LEVAR:  We're back on
16   the record.  Ms. Schmid?
17                  MS. SCHMID:  Yes.  The Division would
18   like to call its next witness, Mr. David Thomson.
19                      DAVID THOMSON,
20   having been first duly sworn to tell the truth, was
21            examined and testified as follows:
22                       EXAMINATION
23   BY MS. SCHMID:
24        Q.   Good morning.
25        A.   Good morning.
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 1        Q.   Please state your full name, business
 2   address, title and employer for the record.
 3        A.   Okay.  My name is David Thomson,
 4   T-h-o-m-s-o-n, without a "P."  I am a utility
 5   technical consultant for the Division of Public
 6   Utilities, and I have participated in the docket on
 7   behalf of the Division.  My business address is 160
 8   East 300 South, Salt Lake City, Utah 84111.
 9        Q.   Did you prepare and cause to be filed your
10   direct testimony, designated as DPU Exhibit No. 6.0
11   Direct with accompanying exhibits and your
12   surrebuttal testimony, designated as DPU Exhibit No.
13   6.0-SR?
14        A.   Yes.
15        Q.   Do you have any changes to that testimony?
16        A.   I do not.
17        Q.   If I were to ask you today the same
18   questions that are in that testimony, would your
19   answers today be the same as they are written?
20        A.   Yes.
21        Q.   With that, the Division would like to move
22   for the admission of Mr. Thomson's direct testimony
23   with exhibits and his surrebuttal testimony.
24             COMMISSIONER LEVAR:  If anyone objects to
25   that motion, please indicate to me.  I'm not seeing
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 1   any, so the motion is granted.
 2   BY MS. HOGLE:
 3        Q.   Do you have a summary?
 4        A.   I do.
 5        Q.   Please proceed.
 6        A.   Good morning, Commissioners.  I am sure
 7   that you have read my testimony applicable to this
 8   docket, so I will be brief in my summary statement.
 9   As explained in my direct testimony and surrebuttal
10   testimony, the Division believes that cost
11   adjustments from prior periods should not be allowed
12   in future deferral periods where the deferral amount
13   has, by Commission order, been closed for being
14   filed.  If costs or benefits flow between years, the
15   yearly rate setting mechanism of the EBA is
16   violated.  The deferral period, in essence, starts
17   at inception and never ends, resulting in
18   retroactive ratemaking.  If the Company believes
19   that its prior period account adjustments qualify,
20   it has the option to file for a deferred accounting
21   order with the Commission to seek the recovery of
22   adjustment costs in future rates.  The Division
23   recommends that retroactive ratemaking practice
24   should not be permitted in EBA filings.
25             Second, the Division is asking that the
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 1   Commission specifically clarify that the Company may
 2   bear the risk of imprudent outages caused by its
 3   agents and partners when facts warrant on a case by
 4   case basis.  The Company is best positioned to
 5   ensure adequate and prudent performance by its
 6   commercial agents and partners.  The risk of those
 7   business relationships is the Company's risk, not
 8   rate payers' risk.  And that concludes my summary.
 9                  MS. SCHMID:  Mr. Thomson is now
10   available for questions from the parties and from
11   the Commission.
12                  COMMISSIONER LEVAR:  Thank you.  I'll
13   go to Mr. Moore next.
14                  MR. MOORE:  We have no cross.  Thank
15   you.
16                  COMMISSIONER LEVAR:  Mr. Dodge?
17                  MR. DODGE:  I have no questions.
18   Thank you.
19                  COMMISSIONER LEVAR:  Mr. Evans?
20                  MR. EVANS:  No questions.  Thank you.
21                  COMMISSIONER LEVAR:  Ms. Hogle?
22                       EXAMINATION
23   BY MS. HOGLE:
24        Q.   I just have a few based on your summary.
25   Good morning, Mr. Thomson.  I believe you testified
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 1   regarding what the Division or what you call out of
 2   period adjustments.  So I just want to explore that
 3   a little bit.  The Company's adjusted accounting
 4   entries are made to costs for future rates; is that
 5   right?
 6        A.   Yes.
 7        Q.   Okay.  And so these adjusting accounting
 8   entries are not being made to rates, correct?  Based
 9   on what you just said that they're being made to
10   cost, not to --
11        A.   Well, the rates are based on the costs,
12   net power costs.
13        Q.   But the rates are not the same as costs,
14   correct?
15        A.   Well, net power cost uses a cost per
16   megawatt, so it uses the cost to figure out the cost
17   per megawatt, which is applied to actual megawatts
18   to come up with a historical net power cost.
19        Q.   You would agree with me though that costs
20   are different from rates?
21        A.   I can't agree with that.  I must have
22   misunderstood the original question when I said yes.
23   Rates are based on costs.
24        Q.   Okay.  And do you agree with me that
25   retroactive ratemaking deals with changes to rates,
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 1   not changes to costs?
 2        A.   No.
 3        Q.   You don't agree with me that retroactive
 4   ratemaking means changing rates that have already
 5   been set?
 6        A.   I agreed that if you had just cost, it
 7   will affect your rates.
 8        Q.   Okay.  So you do agree with me that
 9   retroactive ratemaking deals with changing rates?
10                  MS. SCHMID:  Objection.  Asked and
11   answered.
12                  COMMISSIONER LEVAR: I think we're
13   back to that point.  I think I'll allow this answer.
14        A.   If you adjust costs, it will affect your
15   rates.
16   BY MS. HOGLE:
17        Q.   Okay.  So is that a "yes?"  Retroactive
18   ratemaking means adjusting rates, means changing
19   rates?
20        A.   You're not allowed to do retroactive
21   ratemaking -- retroactive adjustments to ratemaking.
22        Q.   So I think we're back to the same
23   question.  You agreed with me, I think, that rates
24   are different from costs.
25        A.   Costs are part of ratemaking.
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 1        Q.   But they're different, correct?
 2        A.   No.  The costs flow into and create rates
 3   which the people pay for, and the rates that they
 4   pay for are based upon the costs.
 5        Q.   Do you agree with me that for the EBA,
 6   rates change annually?
 7        A.   They do, but they're not based upon
 8   retroactive adjustments.  They're based on 12 months
 9   of actual costs for that period.
10        Q.   Okay.  And so the rates that were set in
11   last year's EBA, those -- if they're not adjusted,
12   the rates are not adjusted, that means that they're
13   final until new rates are put in place.  Would you
14   agree with me?
15        A.   That's correct.
16        Q.   Okay.  I want to take you to your
17   testimony regarding imprudent outages.  Do you have
18   that in front of you?
19        A.   My surrebuttal?
20        Q.   Your direct testimony.
21        A.   Okay.  The one filed September 21st?
22        Q.   Correct.  And then you also reference as
23   an exhibit, I think, the Daymark report; is that
24   correct?  Do you have that in front of you as well?
25        A.   Yes.
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 1        Q.   Okay.  So I do want to ask you a general
 2   question about outages.  Is the recovery of costs
 3   for a specific outage an issue in this case?
 4        A.   Pardon me?
 5        Q.   Is the recovery of costs for a specific
 6   outage an issue in this case?  Is the Company
 7   seeking to recover any costs for an outage in this
 8   case?  The Company isn't, correct?  The Company, in
 9   this case, is not requesting recovery of any costs
10   for any outages, is it?
11        A.   In this docket?
12        Q.   In this docket.  Correct.
13        A.   Yes.
14        Q.   You're agreeing with me?
15        A.   Yes.
16        Q.   Okay.  So the Commission can't weigh in on
17   an issue if there's no specific outage that was
18   caused by a third-party operator, can it, in this
19   case?
20                  MS. SCHMID:  Objection.  Calls for a
21   legal conclusion.
22                  COMMISSIONER LEVAR:  Ms. Hogle, do
23   you want to respond to the objection?
24                  MS. HOGLE:  I'm not sure that was a
25   legal question.  It was simply a question of whether
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 1   the Commission can weigh in on an issue that is not
 2   before it.
 3                  MS. SCHMID:  That is a legal
 4   question.
 5                  COMMISSIONER LEVAR:  I think we have
 6   his answer to the fact that the issue is not before
 7   us in the docket, and so with Ms. Schmid's
 8   objection, I think that's the appropriate conclusion
 9   of his answer to that issue.
10   BY MS. HOGLE:
11        Q.   Okay.  And so the Division's
12   recommendation for the Commission to make a
13   statement about imprudent outages, do you agree that
14   that is something that the Division is testifying to
15   specifically in your testimony?
16        A.   My position is stated in my testimony.
17        Q.   Okay.
18        A.   That we're looking for the Commission to
19   clarify something that has been contentious and
20   problematic in prior dockets.
21        Q.   But that is not an issue in this case.
22   You have already agreed with me.
23        A.   The issue is setting EBA policy after an
24   evaluation.  That's what we're asking for.
25        Q.   And so you're asking the Commission to
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 1   opine in this matter without any context or any
 2   facts as to any specific outage, correct?
 3        A.   We're asking nothing specific.  We're
 4   asking in a general matter to have them clarify so
 5   in the future this problem won't keep coming up.
 6        Q.   But right now it's not a problem, is it?
 7        A.   It is a problem.  If you try and file an
 8   EBA report, we have a disagreement on this subject.
 9   And it will go forward with that disagreement, and
10   we're hoping the Commission will clarify that so in
11   the forward when there's outages caused by -- when
12   there's discussions whether an outage should be
13   allowed or not or talked about or ignored because it
14   was done by an agent or a principal, that that won't
15   come up anymore, that it can be discussed, not just
16   say, "Well, they're an agent so we can't talk about
17   that outage."
18        Q.   Okay.  So can you turn to the Daymark
19   report, please?
20        A.   Pardon me?
21        Q.   Can you please turn to the Daymark report
22   that you have, please?  That very first page dated
23   September 21st.  Can you read the last sentence on
24   that page, please?
25        A.   Read where?
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 1        Q.   The last sentence on that first page of
 2   that Daymark report.
 3        A.   "It is self-evident that costs incurred as
 4   a direct result of imprudent action are not
 5   prudently incurred costs."
 6        Q.   Do you agree with me that "self-evident"
 7   means needing no further explanation or
 8   demonstration?
 9                  MS. SCHMID:  Objection to the extent
10   it calls for a legal conclusion, but he can answer
11   as to common understanding.
12                  COMMISSIONER LEVAR:  Do you have any
13   response to the objection, Ms. Hogle?
14                  MS. HOGLE:  I'm just wondering if he
15   agrees with me that generally "self-evident" means
16   needing no further explanation.
17                  COMMISSIONER LEVAR:  I'll allow the
18   question to be answered under common understanding.
19   I'll allow you to answer the question based on your
20   understanding of the term.
21        A.   If something is not prudent, then it's
22   imprudent.  If it's imprudent, then it's not
23   prudent; that's self-evident.
24   BY MS. HOGLE:
25        Q.   And do you agree with me that generally
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 1   "self-evident" means needing no additional
 2   explanation?
 3        A.   No.  I think it's a case-by-case matter,
 4   which we took great pains to point out in our
 5   testimony -- a case-by-case matter after analysis
 6   that may be self-evident.
 7                  MS. HOGLE:  Thank you.  I have no
 8   further questions.
 9                  COMMISSIONER LEVAR:  Thank you.  Any
10   redirect, Ms. Schmid?
11                  MS. SCHMID:  Just a little.
12                  RE-DIRECT EXAMINATION
13   BY MS. SCHMID:
14        Q.   Mr. Thomson, you were asked questions
15   about this Pilot Program and outages.  And is it
16   true that you said the Division wants the Commission
17   to make a statement that the Company can be
18   responsible for outages on a case-by-case basis
19   caused by its partners, agents, or contractors?
20        A.   Yes.
21        Q.   Is it your understanding that the purpose
22   of this section of the EBA process is to evaluate
23   and take comments on the Pilot Program so we know
24   where we are?
25        A.   Yes.
0072
 1                  MS. SCHMID:  Those are all my
 2   questions.  Thank you.
 3                  COMMISSIONER LEVAR:  Thank you.  Any
 4   recross, Ms. Hogle?  Commissioner White, any
 5   questions for Mr. Thomson?
 6                  COMMISSIONER WHITE:  If the
 7   Commissioner were harking back to Ms. Schmid's
 8   statement, if the Commissioner were to make such a
 9   statement, does that change anything that the
10   Commission has a right to do currently under the
11   EBA?  Is it just essentially put something, you
12   know, expressly in writing that the Commission
13   already has a right to do?
14                  THE WITNESS:  The Commission can do
15   whatever it wants, but what we're -- she kind of
16   summed up our position.  I'm not sure if I
17   understand your question.
18                  COMMISSIONER WHITE:  That's okay.  I
19   have no further questions.  Thanks, Chair.
20                  COMMISSIONER LEVAR:  Commissioner
21   Clark, any questions?
22                  COMMISSIONER CLARK:  No questions.
23   Thank you.
24                  COMMISSIONER LEVAR:  Thank you.  I
25   don't have anything further.  Thank you,
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 1   Mr. Thomson.  Ms. Schmid?
 2                  MS. SCHMID:  Those are the Division's
 3   two witnesses.
 4                  COMMISSIONER LEVAR:  Thank you.
 5   We'll go to Ms. Hogle now.
 6                  MS. HOGLE:  Rocky Mountain Power
 7   calls Mr. Mike Wilding.
 8                   MICHAEL G. WILDING,
 9   having been first duly sworn to tell the truth, was
10            examined and testified as follows:
11                       EXAMINATION
12   BY MS. HOGLE:
13        Q.   Good morning, Mr. Wilding.
14        A.   Good morning.
15        Q.   Could you please state your name, address,
16   and position for the record?
17        A.   Yes.  My name is Michael G. Wilding.  I am
18   the manager of net power costs of PacifiCorp, and my
19   address 825 Northeast Multnomah Street, Suite 600,
20   Portland, Oregon 97232.
21        Q.   And in that capacity did you prepare or
22   cause to be prepared direct testimony and Exhibit A
23   and work papers filed on September 21st, 2016?
24        A.   Yes.
25        Q.   Rebuttal testimony filed November 16,
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 1   2016?
 2        A.   Yes.
 3        Q.   And surrebuttal testimony and work papers
 4   filed December 15 2016?
 5        A.   Yes.
 6        Q.   And do you have any changes to any of that
 7   testimony?
 8        A.   No.
 9        Q.   So if I were to ask you the questions in
10   that testimony again here today, your answers would
11   be the same?
12        A.   Yes.
13                  MS. HOGLE:  I move for the admission
14   into evidence of Mr. Wilding's direct testimony and
15   Exhibit A, rebuttal testimony and surrebuttal
16   testimony and work papers.
17                  COMMISSIONER LEVAR:  Thank you.  If
18   anyone objects to that option, please indicate to
19   me.  And I'm not seeing any so the motion is
20   granted.
21   BY MS. HOGLE:
22        Q.   Thank you.  Mr. Wilding, what issues were
23   addressed in the direct testimony in this case?
24        A.   So pursuant to the most recent scheduling
25   order, indirect testimony's parties proposed changes
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 1   that they would like to make to the current EBA.
 2        Q.   And what issues will you be addressing
 3   today?
 4        A.   Because all of those issues are contested,
 5   I will summarize the Company's position for each of
 6   the eight issues.
 7             First, the EBA is in the public interest
 8   and does provide value to the Company's customers.
 9   Second, the Company is proposing to include chemical
10   cost start-up fuel and production tax credits as
11   part of the EBA.  Third, the mismatch issue can be
12   best resolved by annual updates to base net power
13   costs, or if that is determined to be not in the
14   public interest, then to leave the manner in which
15   base NPC is set unchanged.  Fourth, the accounting
16   for actual net power costs in the EBA should remain
17   unchanged.  Fifth, the carrying charge in the EBA
18   should not be changed until the next general rate
19   case.  Sixth, the EBA procedural schedule could be
20   modified to allow the DPU more time to complete its
21   audit or its prudence review report, but the rounds
22   of testimony should not be changed.  Seventh, a
23   statement regarding the outages and the prudency of
24   costs related to the outages is not needed this time
25   because it will not change anything.  And then
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 1   lastly, eight, the Company's position is that
 2   wheeling revenues should be included in the EBA.
 3        Q.   Why does the Company believe that the EBA
 4   is in the public interest, Mr. Wilding?
 5        A.   So for the Company, the EBA is an integral
 6   and necessary ratemaking mechanism because it allows
 7   for the timely recovery of the costs that the
 8   Company incurs to provide safe and reliable energy
 9   to its customers.  And the EBA ensures that
10   customers only pay the cost of the energy they
11   consume, no more and no less.  And truing-up the
12   actual net power costs to the net power costs in
13   base rates each year keeps rates just and reasonable
14   and in the public interest.  And as the net power
15   costs are a significant portion of the Company's
16   revenue requirement, one of benefits of the EBA in
17   allowing those costs -- the net power costs -- to be
18   trued-up is it mitigates the need for more frequent
19   rate cases.  And, in fact, we haven't filed a rate
20   case in Utah since 2014.
21             The EBA also helps ensure that customers
22   are serviced by a financially healthy company, or a
23   financially healthy utility, and it's a balance
24   mechanism by which neither customers nor the Company
25   benefit at the expense of others.  And the
0077
 1   Commission recently acknowledged that the EBA and
 2   the Pilot Program would continue through 2019 in the
 3   recently approved EBA tariff.  And at this time, the
 4   Company would respectfully request that the EBA be
 5   made permanent and continue on after 2019.
 6        Q.   Are there any modifications to the EBA
 7   that the Company proposes to make at this time?
 8        A.   Yes.  So as I mentioned, the Company has
 9   proposed to include chemical costs, start-up fuel,
10   and production tax credits in the EBA.  And this is
11   because they have a similar profile to net power
12   costs.  Chemicals are used in the pollution control
13   and are largely dependent upon our coal generation.
14   And start-up fuel is essential in our coal
15   generation process and is also subject to market
16   exposure, and therefore start-up fuel should be
17   treated just like the coal fuel expense, which is
18   part of net power costs.
19             And then finally, the amount of production
20   tax credits received is entirely dependent upon
21   renewable generation, which in turn is dependent on
22   the variable weather conditions.
23        Q.   At this time, would you like to discuss
24   the mismatch issue that was addressed by the
25   Division in its testimony earlier today?
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 1        A.   So the mismatch issue is the fact that the
 2   time period of base net power cost is not always
 3   aligned with the EBA deferral period or the period
 4   of actual net power costs.  And this is because the
 5   test period from the general rate case in which base
 6   net power costs are set, like I said, doesn't align
 7   with actual net power costs or the EBA deferral
 8   period.  And sometimes, this can be one of the
 9   underlying causes of the variances in the EBA.
10        Q.   And in your opinion, Mr. Wilding, what is
11   the best way to resolve the mismatch issue?
12        A.   So the Company would support the
13   unbundling of net power costs from general rates and
14   resetting base net power costs annually.  And this
15   would ensure that the forecast of base net power
16   costs never grows still, and that the test period
17   will always line up with the deferral period.  And
18   furthermore, it would give customers a more accurate
19   price point by which they could more wisely
20   determine their energy consumption.  However, if the
21   Commission determines that annual updates are not in
22   the public interest, then the manner in which base
23   net power costs are set should remain unchanged.
24        Q.   And do you have an opinion regarding the
25   Division's proposal on how to resolve the mismatch
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 1   issue?
 2        A.   Yes.  So the Company opposes the
 3   Division's proposal for a three-year rate case cycle
 4   simply because it will not have the desired outcome
 5   of mitigating the annual EBA adjustment.  And though
 6   the Company generally supports forecasting as a
 7   rate-setting tool, the DPU's proposal goes beyond
 8   that which is reasonable in the rate-making process.
 9   And simply -- like I said -- simply matching the
10   period for base MPC and actual MPC will not mitigate
11   or guarantee smaller variances in the EBA because --
12   and this is because a forecast grows still not only
13   because the time period forecasted has passed, but
14   the inputs upon which that forecast is based change
15   over time.  And so, for example, if the Company were
16   to forecast net power costs today for calendar year
17   2020, that forecast would grow, increasing still
18   leading up to 2020 because the things that that
19   forecast were based on -- such as market prices for
20   energy and natural gas load, weather conditions --
21   all those things would change and would not
22   guarantee a smaller variance in the EBA.
23             And just like all those things will change
24   in a forecast, those things are going to change when
25   comparing actual net power costs to base net power
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 1   costs, regardless of when the forecast is set.  And
 2   so whether it's an annual update or an update three
 3   years in advance, those things are going to change
 4   and there's always going to be an EBA variance.  But
 5   the further out the forecast is, the likelihood of
 6   greater variances will occur.
 7             And then my last point would be that using
 8   a single point in time forecast to set rates three
 9   years in advance increases the likelihood that rates
10   will not always be just and reasonable.  So, for
11   example, if you set or you do a forecast of net
12   power costs for three years down the road, it could
13   show increasing net power costs and, consequently, a
14   rate increase would be scheduled for three years
15   down the road to capture that forecast.  However,
16   because things change over time, when that period
17   actually arrives, net power costs could actually be
18   decreasing, and therefore your rates and your actual
19   costs would be deviating.  Just increasing more
20   variances in the EBA would also result in unjust and
21   unreasonable rates.
22        Q.   Do any other parties in the case agree
23   with you regarding the Division's proposal on the
24   mismatch issue?
25        A.   Yes.  So UAE, they also oppose the
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 1   three-year NPC forecast in the rate case cycle.  The
 2   OCS suggests that the DPU's proposal would be
 3   equivalent to Questar's requirement to file a
 4   general rate case every three years and its
 5   infrastructure replacement tracker.  However, my
 6   understanding is that this condition exists as the
 7   result of a settlement.  And also, the
 8   infrastructure replacement tracker really can't be
 9   compared to the EBA, because one tracks capital
10   costs and infrastructure and the other tracks
11   variable fuel costs.  So they're apples and oranges.
12        Q.   So, Mr. Wilding, we have just heard
13   testimony here today about base net power costs and
14   the fact that they haven't been set since 2014.  I
15   believe that was the last general rate case.  Given
16   that, why is there no need currently to reset base
17   net power costs?
18        A.   So there's not a current need to reset
19   base net power costs because the base net power cost
20   and actual net power cost right now are actually
21   fairly close.  And the base net power cost from the
22   2014 general rate case was a settled amount; it was
23   based on our forecast, but it was a settlement.  And
24   in the most recent EBA quarterly filing from the
25   third quarter, the net power cost variance before
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 1   adjustments for Deer Creek and everything -- so
 2   simply net power costs -- was a $1.7 million
 3   giveback to customers, so we're fairly close.
 4        Q.   Can you now talk about the Division's
 5   proposal regarding the adjusting accounting entries
 6   in the EBA?
 7        A.   Yes.  So as we heard, the Division
 8   proposed to disallow adjusting accounting entries in
 9   the EBA, and this is not just and reasonable and is
10   based on the opinion that these adjusting accounting
11   entries constitute retroactive ratemaking.  However,
12   in my opinion, the Utah statute is fairly clear and
13   it explicitly states that the EBA does not
14   constitute impermissible retroactive ratemaking.
15   And then, additionally, the Company is not seeking
16   to unwind rates that have been previously set by the
17   Commission.  However, we're rather trying to set a
18   new rate based on the current calendar year
19   accounting of net power costs.  And the use of
20   adjusting accounting entries are just typical and
21   normal accounting.
22             The accounting records are kept in
23   accordance to generally accepted accounting
24   principles and are subject to an independent audit
25   each year.  And in the Company's books and records,
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 1   each accounting entry has what's called an
 2   accounting period and an operating period.  And the
 3   accounting period is just simply when the expense
 4   was incurred.  So in accordance with GAAP, the
 5   Company would book that expense or that net power
 6   cost item in the expense that it was incurred.  And
 7   then sometimes after the books have closed for that
 8   accounting period, we may receive new information
 9   for whatever reason, and, at that point, an adjusted
10   accounting entry is necessary.  And so when that
11   happens, what we do is we book that adjustment in
12   the period in which it became known or the current
13   accounting period, and so it has a current
14   accounting period, but we would -- simply to create
15   an audit trail so that expense or that net power
16   cost item could be traced -- we would include an
17   operating period that would differ from the
18   accounting period.
19        Q.   So why should the accounting for actual
20   net power costs remain unchanged for purposes of the
21   EBA?
22        A.   So the EBA defines the deferral period as
23   the calendar year prior to the EBA filing date.  And
24   the DPU points out that this is the calendar year
25   accounting period.  And the net power costs
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 1   currently included in the EBA are the net power
 2   costs booked during the calendar year accounting
 3   period or during the deferral period.  And in
 4   contrast to the DPU statement, if the net power
 5   costs reported in the EBA complies with GAAP
 6   accounting, this will create a clean accounting in
 7   the EBA of net power costs, and it will allow those
 8   net power cost items to be reconciled and tied back
 9   to the FERC 41, the annual results of the operation,
10   the annual 10-K.  The DPU's proposal in contrast
11   would represent a deviation from GAAP accounting and
12   would make tying those back more difficult.
13        Q.   Mr. Wilding, do you have any examples or
14   any illustrations that would shed light on why the
15   Division's proposal to do away with adjusting
16   accounting is not in the public interest?
17        A.   Certainly.  Thank you.  I actually outline
18   multiple examples in my rebuttal testimony, but a
19   real simple example would be -- say the Company had
20   a net power cost item, and it rightfully accounted
21   for it when it was incurred in 2015.  But then in
22   2016, for whatever reason, it was determined that
23   the Company was overcharged in 2015.  However, those
24   overcharges flow through the EBA as a net power cost
25   item.  Well, in 2016, what we would do now is we
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 1   would make an adjusted accounting entry, and we
 2   would book the incremental change or the refund of
 3   those overcharges, and it would have an accounting
 4   period of 2016 when the adjustment became known,
 5   but it would have an operating period of 2015 simply
 6   to create an audit trail that it could be traced
 7   back to the initial overcharges.  And currently,
 8   what the Company would do is that would be included
 9   in the net power costs for 2016, and it would flow
10   through the EBA and be returned to customers.  And,
11   in my opinion, that's just and reasonable for them
12   to receive that refund in this scenario because they
13   paid for the initial overages the year before.
14   However, the DPU proposal would be that the Company
15   would not include that item in its net power cost,
16   and therefore the customers would not receive the
17   benefit in this scenario.
18        Q.   Let's switch to carrying charge, the
19   carrying charge issue.  Can you describe what
20   parties' positions are regarding the carrying charge
21   issue?
22        A.   Yes.  So all parties have proposed
23   changing the carrying charge, and pursuant to a
24   settlement agreement that we've already talked
25   about, we believe the carrying charge should not be
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 1   changed until the next general rate case.  And at
 2   that time, the Company would support a carrying
 3   charge that is consistent with our other mechanisms
 4   or, namely, the average corporate bond rate of the
 5   preceding year.  The Company does not support a
 6   short-term rate, simply because the recovery of the
 7   EBA -- or the amortization of the EBA -- is not
 8   short term.  From the beginning of the deferral
 9   period until the end of the rate effective period is
10   35 months, so just one month shy of three years, and
11   this is clearly not short term.
12             Additionally, the EBA is not materially
13   different from our other mechanisms that use the
14   average corporate bond rate, and therefore it
15   doesn't warrant a different rate.
16        Q.   Can you testify to the Commission's
17   position on the Division's proposed modifications to
18   the EBA procedural schedule?
19        A.   The Company's position?
20        Q.   The Company's position.
21        A.   The Company would support a change in the
22   EBA procedural schedule to allow the DPU more time
23   to complete its review or its audit if that schedule
24   included interim rates as outlined in testimony.
25   And, in fact, there are other mechanisms we have --
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 1   namely the RBA -- that does include interim rates.
 2   However, if it's determined that interim rates are
 3   not in the public interest, we would not support a
 4   change in the procedural schedule.
 5        Q.   Does the Company have a position on the
 6   OCS's proposal to modify the EBA procedural
 7   schedule?
 8        A.   Yes.  So the Company opposes eliminating
 9   our ability to reply to the DPU audit report at the
10   same time as all other parties, and this is because
11   the Company bears the burden to show that our costs
12   are prudent.  And, therefore, in my opinion, its
13   equitable and due process would dictate that the
14   Company be allowed to respond to the audit report at
15   the same time as all other parties.  However, again,
16   if the Commission were to determine that all parties
17   should have equal rounds of testimony, then it's the
18   Company's position that all intervening parties
19   should have to file direct testimony at the same
20   time or at the time of the DPU audit report.
21                  MR. MOORE:  Excuse me.  May I
22   interject here?  When you said due process, were you
23   referring to a legal proposition or more of a common
24   term for a due process such as just general
25   fairness?
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 1                  COMMISSIONER LEVAR:  I think I'm
 2   going to ask Mr. Moore if he's making an objection.
 3   If it's a question, it should probably wait for
 4   cross-examine, but if you're making an objection --
 5                  MR. MOORE:  I will object that he
 6   offered legal conclusion to the extent that he made
 7   an opinion on the due process cause of constitution.
 8                  COMMISSIONER LEVAR:  Ms. Hogle, do
 9   you want to respond to the objection, and are you
10   willing to strike that portion?
11                  MR. MOORE:  I'm moving to strike that
12   portion.  Thank you, Chairman.
13   BY MS. HOGLE:
14        Q.   Mr. Wilding, when you mentioned due
15   process, what did you mean?
16             COMMISSIONER LEVAR:  At this point, do you
17   have a response to the objection before we ask
18   further questions of the witness?
19                  MS. HOGLE:  Yes, I do.  I believe
20   that Mr. Wilding was testifying to the fairness, not
21   necessarily the legal term "due process" but the
22   fairness, and therefore I think that his objection
23   is not warranted in this case.
24                  COMMISSIONER LEVAR:  And I'm going to
25   deny the objection.  I think due process has a legal
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 1   meaning but also has a general common meaning, and I
 2   agree that that's the meaning to which the witness
 3   was referring, so, Ms. Hogle, continue.
 4                  MS. HOGLE:  Thank you.  I'm not sure
 5   that Mr. Wilding was finished with that part of his
 6   testimony.  Are we --
 7                  COMMISSIONER LEVAR:  If it would help
 8   to restate the question and start over with the last
 9   question --
10   BY MS. HOGLE:
11        Q.   Okay.  So I believe that we left off on
12   the reasoning or the reasons why the Commission or
13   why the Company opposes the OCS's recommendation as
14   far as the changes to the procedural schedule.  We
15   finished that one; is that correct, Mr. Wilding?
16        A.   I believe so, but I can restate it.
17        Q.   No, that's fine.  Does the Company have a
18   position regarding the Division's proposal regarding
19   imprudent outages?
20        A.   Yes.  A clarifying statement from the
21   Commission regarding outages is unnecessary at this
22   time because it will not change anything.  The
23   Company agrees and the statute is very clear that we
24   cannot recover imprudent costs.  And each outage is
25   unique, and therefore it has to be reviewed on a
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 1   case-by-case basis.  Therefore, a statement is not
 2   going to -- a statement at this time from the
 3   Commission is not going to change the fact that each
 4   outage has to be reviewed on a case-by-case-basis
 5   and that there will be back and forth between
 6   parties on the prudence of the outage.
 7             And, furthermore, the Company has never
 8   argued that we cannot be held responsible simply
 9   because a third party was involved.  However, we
10   have argued that the decision to hire a third
11   party -- the selection process, the contract itself,
12   and the management of that contract -- were all
13   prudent decisions, and therefore the outage should
14   not be deemed imprudent.  And the standard for
15   determining prudence is super clear in that a
16   reasonable utility -- knowing what a utility should
17   have known -- would have incurred that cost.  And,
18   like I said, because an outage is unique, regardless
19   of whether or not a third party is involved, it has
20   to be reviewed on a case-by-case basis.  And for
21   that reason, the Company does not believe a
22   statement from the Commission is necessary at this
23   time.
24        Q.   Finally, what is the Company's position
25   regarding wheeling revenues in the EBA and including
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 1   them in the EBA?
 2        A.   So in regard to willing revenues, it's the
 3   Company's preference that they stay in the EBA
 4   simply for administrative convenience.  We already
 5   have a deferral mechanism in place for the EBA and
 6   they should just stay there.
 7        Q.   Mr. Wilding, does that conclude your
 8   testimony?
 9        A.   Yes.  Thank you for your time.
10                  MS. HOGLE:  Mr. Wilding is available
11   for cross-examination or questions from the
12   Commission.  Thank you.
13                  COMMISSIONER LEVAR:  Thank you.  Ms.
14   Schmid?
15                       EXAMINATION
16   BY MS. SCHMID:
17        Q.   Thank you.  Good morning, Mr. Wilding.
18   Would the Division's proposal regarding the mismatch
19   issue prevent the Company from reporting expenses,
20   costs, and the like in its books according to GAAP?
21        A.   No, but I don't think there's a connection
22   between the mismatch issue and the adjusted
23   accounting.
24        Q.   Does the Company only keep one set of
25   books, or are there books for tax purposes, books
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 1   for regulatory accounting, and books for GAAP
 2   accounting, for example?
 3        A.   So the Company has -- I guess you would
 4   say the Company has one set of books, and then
 5   adjustments are made for different reporting
 6   purposes.  And the outcome is, yes, a different set
 7   of reporting.
 8        Q.   Let's go to adding things into the EBA.
 9   So you propose that chemicals, start-up fuel costs,
10   and production tax credits be included in the EBA;
11   is that correct?
12        A.   Yes.
13        Q.   Is it correct that you characterize these
14   costs as volatile and that they vary with generation
15   and weather?
16        A.   Yes.  They do vary with generation and
17   weather.
18        Q.   Are there other items that you would
19   characterize as volatile and that vary with
20   generation and weather?
21        A.   At this time, no.  That's why we limited
22   the scope of what we would want to include in the
23   EBA to items that have a similar profile to net
24   power costs.
25        Q.   So is it your testimony that the Company
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 1   would not seek to expand the scope of the EBA to
 2   include other things that are volatile and that vary
 3   with generation and weather?
 4        A.   It would be my testimony that at this time
 5   we do not have plans to seek to the EBA, but I would
 6   not put a definitive stamp on that, that that will
 7   never change.
 8        Q.   So it's possible that the EBA scope could
 9   be expanded?
10        A.   Yes, with Commission approval.  But, like
11   I said, at this time, we have no plans as a company
12   to ask for inclusion of additional costs besides
13   what's already been asked for.
14        Q.   Turning now to outages caused by
15   contractors and agents, do you recall Mr. Thomson's
16   statement that the Commission should clarify that
17   ratepayers may pay -- should not pay for outage
18   costs where imprudence is due to the actions of the
19   Company's agents or contractors?
20        A.   I do recall that statement, yes.
21        Q.   And is it true that you said such a
22   statement is not necessary?
23        A.   Yes.
24        Q.   So do you agree that the Commission may
25   order the Company to pay for costs related to
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 1   imprudent actions caused by the Company's agents or
 2   contractors?
 3                  MS. HOGLE:  Objection.  I believe
 4   that Mr. Wilding does not have sufficient facts or
 5   context by which he can answer that question.
 6                  COMMISSIONER LEVAR:  Do you want do
 7   respond to the objection, Ms. Schmid?
 8   BY MS. SCHMID:
 9        Q.   Let's see if I can rephrase.  Is it your
10   understanding that the Commission may allow or
11   disallow recovery of certain costs?
12        A.   Yes.  The Commission would determine the
13   question of prudence on any issue brought before it.
14        Q.   So given -- let's do a hypothetical.
15   Given that an outage was caused by the Company's
16   agents or contractors, is it possible that -- using
17   this hypothetical -- the Commission could order that
18   the Company not recover costs associated with those
19   outages?
20        A.   As I stated, each outage is unique, so I
21   would not want to opine on a hypothetical outage
22   without the details necessary to make a prudence
23   call.  And each outage is unique, which is why it
24   has to be reviewed on a case-by-case basis.
25        Q.   Are you then saying that just because an
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 1   outage was caused by a Company's contractor or agent
 2   that the Company should not be responsible?
 3                  MS. HOGLE:  Objection.  I believe
 4   he's already stated that he cannot answer a
 5   hypothetical question without any more context or
 6   facts.
 7                  COMMISSIONER LEVAR:  Ms. Schmid, do
 8   you want to respond to the objection?
 9                  MS. SCHMID:  Let me rephrase, because
10   I could make a hypothetical and I could give you
11   lots and lots of facts, but that would take a lot of
12   time.  So let's see if I can just rephrase, so just
13   give me just a moment, please.
14   BY MS. SCHMID:
15        Q.   Does the Company hire contractors?
16        A.   Yes.
17        Q.   And there is -- and so there would be a
18   contract between the Company and the contractor; is
19   that correct?
20        A.   Yes.
21        Q.   Does the Commission determine who the
22   Company hires?
23        A.   No.  However, all contracts would be --
24   any contract the Company would enter into could be
25   subject to review at any time.
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 1        Q.   So it is the Company's determination of
 2   who to hire and under what conditions; is that
 3   correct?
 4        A.   Yes.
 5        Q.   You talked about the benefits of the EBA,
 6   and you said that one benefit of the EBA is that it
 7   helps mitigate the need for more frequent general
 8   rate cases.  Did I paraphrase that correctly?
 9        A.   Yes.
10        Q.   Could there be a time when more frequent
11   general rate cases could benefit ratepayers?
12                  MS. HOGLE:  Objection.  I'm sorry.
13   I'm not sure what the relevance is of the question
14   with respect to the initial point that Ms. Schmid
15   was trying to make.
16                  COMMISSIONER LEVAR:  Ms. Schmid, do
17   you want to respond to the objection?
18                  MS. SCHMID:  Yes.  I'm exploring
19   whether or not his statement that an EBA is helpful
20   because it helps prevent more frequent general rate
21   cases is true.
22                  COMMISSIONER LEVAR: I'm going to
23   allow that question to be answered.
24   BY MS. SCHMID:
25        Q.   Would a general rate case benefit
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 1   ratepayers if the ROE set in that rate case was,
 2   say, 9.5 instead of 9.8?
 3        A.   You know, there again, outside my realm of
 4   expertise.  I'm not involved in setting the ROE in a
 5   general rate case.  However, I would say that a
 6   financially healthy utility is beneficial to
 7   customers in that we are able to provide safe and
 8   reliable energy to customers.  And then I guess I
 9   would further that, that public interest and just
10   and reasonable is not synonymous with lower rates.
11        Q.   Is it true, though, that if the Company is
12   over earning, it is the Company's shareholders that
13   benefit, not the ratepayers?
14                  MS. HOGLE:  Objection.  I'm not sure
15   that is within the scope of Mr. Wilding's testimony.
16                  MS. SCHMID:  He did talk about
17   benefits of not having general rate cases, so I
18   believe that it should be included.
19                  COMMISSIONER LEVAR:  I do agree that
20   it's within the scope of speaking of benefits of not
21   having a general rate case.  I'll allow this
22   question.
23                  THE WITNESS:  Sorry.  Can you repeat
24   the question?
25   BY MS. SCHMID:
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 1        Q.   If the Company is over earning, do the
 2   benefits flow to the Company's stockholders rather
 3   than the ratepayers?  Financial benefits.
 4        A.   So I guess hypothetically if a utility was
 5   over earning, shareholders would benefit.
 6                  MS. SCHMID:  Thank you.  Those are
 7   all my questions.
 8                  COMMISSIONER LEVAR:  Thank you.
 9   Mr. Moore.
10                       EXAMINATION
11   BY MR. MOORE:
12        Q.   Hello, Mr. Wilding.  Can I direct you to
13   page 7 of your rebuttal testimony?
14        A.   Okay.
15        Q.   Did you mean to imply on page 7 of your
16   rebuttal testimony that a settlement with the Office
17   entered into in Docket 14-035-147, the Deer Creek
18   docket, precludes the Office from arguing that in
19   this present docket, the Commission should --
20   Commission should consider -- let me start over.
21   I'm sorry.  I know I confused you.  Did you mean to
22   imply that on page 7 of your rebuttal testimony that
23   the settlement the Office entered into in Docket
24   14-035-147 precludes the Office from arguing in this
25   docket that the Commission should consider the
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 1   carrying charge despite the fact the Office argues
 2   any changes should be implemented in the next
 3   general rate case?
 4        A.   No.  And, in fact, I think I stated that
 5   the Company would support a change at the time of
 6   the next general rate case to the rate consistent
 7   with our other mechanisms, which is the average
 8   corporate bond rate of the preceding year.
 9        Q.   May I direct you to page 8 of your
10   rebuttal testimony, specifically, lines 163, 164,
11   165.  Didn't you state in your rebuttal testimony
12   that the Company must wait 23 months to recover any
13   paid deferral?
14        A.   I'm sorry.  My line numbering is a little
15   different, but yes, I did say that.
16        Q.   Did you state in your direct testimony
17   today that the Company must wait 35 months?
18        A.   Yes.  And so the difference in the end
19   would be 35 months -- would be from the beginning of
20   the deferral period to the end of the rate-effective
21   period, and the 23 months would be from the end of
22   the deferral period to the end of the rate-effective
23   period.  And so the deferral period is 12 months,
24   one year, and so that's the difference between the
25   35 and 23.
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 1        Q.   Thank you for clarifying that.  You
 2   testified that the Commission should reject the
 3   Office's suggestion to use a short-term interest
 4   rate in the carrying charge because of, say, 35
 5   months doesn't qualify as a short-term interest
 6   rate.
 7        A.   Yes, correct.
 8        Q.   Isn't it true that as a matter of simple
 9   mathematics, a 12-month period is closer to the
10   30-month period than a period of 10 or 20 years,
11   which would be associated with the long-term bonds?
12        A.   Yes.
13        Q.   It's also true, isn't it, that in your
14   written testimony, you did not disagree with
15   Mr. Martinez's factual assertion that the AAA and
16   BBB corporate bond rates, the 90-day non-fiscal
17   commercial paper rates, and the 1-year treasury bond
18   rates are below -- and, in some cases, significantly
19   below -- the 6 percent carrying charge; isn't that
20   correct?
21        A.   I'm sorry.  Will you restate that?
22        Q.   Just as a matter of fact, you have not
23   taken the position that the testimony offered by
24   Mr. Martinez concerning the AAA and BBB corporate
25   bond rates, the 90-day non-fiscal commercial paper
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 1   rates, and the 1-year treasury bond rates are
 2   below -- and, in some cases, significantly below --
 3   the 6 percent carrying charge?
 4        A.   That's correct.  In fact, the position we
 5   have taken is that the carrying charge in the EBA
 6   effective with the next general case should be
 7   consistent with the other mechanisms the Company
 8   has.
 9        Q.   And what position is that as opposed to
10   the 6 percent carrying charge?
11        A.   So the Company's position is that the EBA
12   carrying charge should remain at 6 percent until the
13   next general rate case, which is pursuant with the
14   Deer Creek settlement.  And then at that time, the
15   carrying charge should be changed to the average
16   corporate bond rate of the preceding year, which is
17   consistent with all of the other mechanisms and was
18   recently set within the last year.
19        Q.   What was it set during the last -- I'm
20   sorry.  I understand you.  I misstated the question.
21   Let me ask you a hypothetical question then.  If the
22   carrying charge charged by an EBA deferral is higher
23   than the short-term interest rates, isn't it true
24   that under that situation, the Company enjoys a
25   de facto loan of a favorable interest rate at the
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 1   expense of the EBA deferral account and therefore at
 2   the expense of the ratepayer?
 3                  MS. HOGLE:  Objection.
 4   Argumentative.
 5                  MR. MOORE:  He's on cross.
 6                  COMMISSIONER LEVAR:  Ms. Hogle, do
 7   you want to respond?
 8                  MS. HOGLE:  I'm not sure what the
 9   term "favorable" is or "at the expense of the
10   ratepayer."  It's taken out of context.  Favorable,
11   that could be a number of things.  So that is why I
12   believe it's argumentative.
13                  COMMISSIONER LEVAR:  Anything further
14   from you, Mr. Moore?
15                  MR. MOORE:  It was a hypothetical
16   question.  By favorable I meant higher.
17                  COMMISSIONER LEVAR:  I think the
18   question is leading, but that's appropriate for
19   cross-examination, so I think I'll allow that
20   question to be answered.
21                  THE WITNESS:  I'm sorry.  Can you
22   repeat it?
23   BY MR. MOORE:
24        Q.   Yes.  Isn't it true in a hypothetical
25   situation that if a carrying charge was based on
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 1   long-term interest rates, the Company would actually
 2   receive the benefit of a higher rate than short-term
 3   rates at the expense of the EBA deferral account and
 4   at the expense of the ratepayers?
 5        A.   Not necessarily, because the EBA variances
 6   can go both ways.  It can be a giveback to customers
 7   as well as a recovery from customers.  And then,
 8   also, the Commission has determined that -- the
 9   Commission ultimately determines what the prudent
10   carrying charge is, and, so in that fact, or given
11   that, I would say because the Commission has
12   determined that the carrying charge is prudent that
13   that's what it is.
14        Q.   But the Commission hasn't determined that
15   at this point in this docket, have they?
16        A.   Earlier in this docket when they approved
17   the EBA, they approved a 6 percent carrying charge.
18        Q.   But you agree that the Commission could
19   consider changing the carrying charge at the end of
20   the next general rate case?
21        A.   Yes.
22        Q.   And isn't it true that from its inception
23   to the date, the Company has generally almost always
24   benefited from the payback of the EBA?  That,
25   meaning that the true-up allowed the Company to
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 1   recover more funds in addition to this high carrying
 2   charge.
 3                  MS. HOGLE:  Objection.  I'm not sure
 4   that this witness should be speaking to whether the
 5   Company has benefited or not.  He doesn't see the
 6   books on what the amounts of those rates would be in
 7   addition to what the Commission allows for recovery.
 8   He doesn't see those amounts, so he really has no
 9   context in which to respond to that question.
10                  COMMISSIONER LEVAR:  Thank you.
11   Mr. Moore, do you want to respond to that question?
12                  MR. MOORE:  Yes.  He testified at
13   length about the carrying charge, of the 6 percent
14   carrying charge.  If he's not qualified to answer my
15   question, he's not qualified to offer this
16   testimony.  So I would ask the Commission to either
17   direct the witness to testify or strike his
18   testimony.
19                  COMMISSIONER LEVAR:  I'm going to
20   rule that the question is within the scope of his
21   testimony and so allow the witness to answer within
22   the scope of his knowledge.
23        A.   So in answer to your question, yes, the
24   EBA has resulted in the recovery of net power costs
25   from customers.
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 1   BY MR. MOORE:
 2        Q.   At a 6 percent interest rate?
 3        A.   Yes.
 4        Q.   I'd like to turn really quickly to the
 5   imprudence issue and ask just one question.  I don't
 6   want to retrack your testimony with the Division,
 7   but, to clarify for me, you reject the contention
 8   that under no circumstances the Company should be
 9   held liable for prudent outages caused by third
10   party contractors when the Company, as a result of
11   its own actions in negotiating the contract with a
12   third party, has no contractual ability to seek
13   recourse from the third party?
14        A.   I didn't quite capture your question and
15   mostly because I couldn't hear a lot of it.
16             COMMISSIONER LEVAR:  Ms. Hogle, were
17   you -- I don't know if you were making an objection.
18   I'm not sure if I caught what the question was from
19   that, too, so I don't know if a rephrase is more
20   appropriate than going through an objection at this
21   point.
22   BY MR. MOORE:
23        Q.   Your testimony generally has been that
24   imprudence decisions should be made on a
25   case-by-case basis?
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 1        A.   Correct.
 2        Q.   So therefore, you reject any contention,
 3   hypothetically, that under no circumstances should a
 4   company be held liable for prudent outages caused by
 5   third party contracting partners when the company,
 6   as a result of its own acts in negotiating the
 7   contracts with the third party, has no contractual
 8   ability to seek recourse from that third party?
 9        A.   I guess what I would say is our position
10   is that outages have to be reviewed on a
11   case-by-case basis; that they're unique.  Whether or
12   not a third party is involved, then the Company's
13   actions have to be reviewed on a case-by-case basis
14   to determine prudence.
15        Q.   So you don't reject the notion that in a
16   certain circumstance, a company should not be held
17   liable for the imprudent acts of a third party
18   despite the fact the company has chosen to negotiate
19   the contract in such a manner that the company does
20   not have the ability to seek recourse from the third
21   party?
22                  MS. HOGLE:  Objection.  Asked and
23   answered.
24                  COMMISSIONER LEVAR:  Do you want to
25   respond to the objection?
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 1                  MR. MOORE:  Mr. Wilding has
 2   repeatedly stated that the prudence determination
 3   has to be made on a case-by-case basis.  My question
 4   just seeks to illustrate the fact that that
 5   question, that that position, excludes the
 6   possibility of the Company making the argument in
 7   every case that they are not liable for the manner
 8   in which they contracted with the third party.
 9                  COMMISSIONER LEVAR:  And I understand
10   the point you're making, and I am going to rule the
11   question has been asked and answered.
12   BY MR. MOORE:
13        Q.   Could you turn to page 6 of your rebuttal
14   testimony?
15        A.   Okay.
16        Q.   Is it true that your testimony is that the
17   Company should have additional rounds of testimony
18   beyond the rounds of testimony granted to the other
19   parties because the Company bears the burden of
20   demonstrating the cost -- that a cost is prudent?
21        A.   Yes.  It is our position and the Company's
22   position that the rounds of testimony should not
23   change and remain as they are currently set in the
24   EBA procedure.
25        Q.   Is it not true that in many proceedings in
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 1   front of this Commission -- outside of the EBA
 2   setting -- the Company has the burden of proof when
 3   additional rounds of testimony are not offered?
 4        A.   I cannot answer that.  My limitation to
 5   hearings and proceedings outside of an EBA docket in
 6   Utah are very limited.
 7                  MR. MOORE:  That's all I have.  Thank
 8   you.
 9                  COMMISSIONER LEVAR:  Mr. Dodge?
10                  MR. DODGE:  Thank you, Mr. Chairman.
11                       EXAMINATION
12   BY MR. DODGE:
13        Q.   Good morning, Mr. Wilding.
14        A.   Good morning.
15        Q.   You testified that in your view, a benefit
16   of the EBA is reducing the amount of general rate
17   cases.  I assume that's based on the burden to all
18   parties of a general rate case?
19        A.   Yes.
20        Q.   You acknowledge that there will be a
21   burden if the proposal to do annual net power cost
22   updates each year is instituted, that that will also
23   create a burden?
24        A.   Yes.
25        Q.   Do you agree that, effectively, the
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 1   Legislature's action in the STEP legislation
 2   effectively extended the pilot period through 2019?
 3        A.   Yes.
 4        Q.   If so, then, isn't your proposal that the
 5   Commission determine now that the EBA should be made
 6   permanent premature if the pilot is not over?
 7        A.   I think that could be one position, and I
 8   think the Company would support not making that
 9   change until the end of the pilot program.
10        Q.   From a nonlegal perspective, Mr. Wilding,
11   is it your view that so long as a cost item is run
12   through the Energy Balancing Account, it is not
13   retroactive ratemaking because the statute says that
14   an energy balancing account is not retroactive
15   ratemaking?
16        A.   From a nonlegal opinion, yes, my opinion
17   is that the EBA does not constitute retroactive
18   ratemaking.
19        Q.   So, for example, if a party were to
20   propose today that the EBA include an adjustment for
21   bonus tax depreciation that's not captured in
22   current rates and propose that go to the EBA, would
23   it be your nonlegal view that wouldn't be
24   retroactive going back to 2014 and forward?
25        A.   So I don't like your hypothetical
0110
 1   situation.  However, I guess I would say our
 2   position would be that bonus depreciation is not a
 3   net power cost item.
 4        Q.   And neither is chemicals, right?
 5        A.   That's true, but as a profile similar to
 6   net power costs.
 7        Q.   But with my hypothetical, if one were to
 8   successfully argue before this Commission that
 9   something like bonus tax depreciation, the impacts
10   of that, should be reflected through the EBA, your
11   nonlegal position would be that isn't retroactive
12   because the EBA is declared by statute not to be
13   retroactive?
14                  MS. HOGLE:  Objection.  Asked and
15   answered.
16                  MR. DODGE:  I think he fought my
17   hypothetical.  Now I'm asking him to not fight the
18   hypothetical and answer the question.
19                  COMMISSIONER LEVAR:  If you would
20   just clarify what your answer was to the question,
21   Mr. Wilding.
22        A.   So yes, the Company's position is that the
23   EBA does not constitute retroactive ratemaking and
24   that the bonus tax depreciation is not a net power
25   cost item.
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 1   BY MR. DODGE:
 2        Q.   But if the Commission were to rule that
 3   that will go through the EBA, your nonlegal
 4   position -- I recognize you don't make the legal
 5   arguments for the Company -- but your nonlegal
 6   position would be that retroactive ratemaking
 7   wouldn't be a problem in bringing back bonus
 8   depreciation impacts from 2014 on?
 9        A.   So my nonlegal opinion would be for the
10   Commission to decide that because the statute
11   regarding the EBA does identify net power cost
12   items -- does identify specific net power cost
13   items.  And so I guess my nonlegal opinion would be
14   that that's something the Commission would have to
15   determine.
16        Q.   Help me understand.  Are you saying in
17   your view the statute only addresses net power cost
18   items in the EBA?  That that's all that's allowed,
19   again, in your nonlegal view?
20        A.   I mean, again, I'm not an attorney.  I
21   believe the Commission has latitude to make the
22   decisions that it deems prudent in accordance with
23   the statute.  I think the statute identifies what
24   net power costs are and then also states that the
25   EBA is not retroactive ratemaking.
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 1        Q.   I'm trying to understand the basis for
 2   some of your arguments in response to Mr. Thomson,
 3   Mr. Wilding, and Mr. Thomson made two affirmative
 4   proposals for changes to the EBA as a matter of
 5   policy.  The first one was that prior period
 6   adjustments not be allowed.  On that one, as I
 7   understand it, you responded on the merits and argue
 8   and disagree with them and then urge the Commission
 9   to allow prior period adjustments to be made, and
10   yet -- even though in this case no one is proposing
11   a prior period adjustment, right?
12        A.   That is true.  And I would just -- I
13   wouldn't call it a prior period adjustment.  I'd
14   rather call it an adjusted accounting entry, an
15   accounting entry that's made in the normal course of
16   business to adjust something that's already been
17   booked.
18        Q.   Using your characterization -- I didn't
19   mean to mischaracterize your testimony.  On that
20   issue, there's nothing in this case where someone is
21   proposing either to allow or disallow a specific
22   adjustment of that nature, is there?
23        A.   That's correct.  It is all principled.
24        Q.   And yet, you responded saying the
25   Commission should rule that those kind of
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 1   adjustments are allowed, right?
 2        A.   I responded saying that the accounting for
 3   actual net power costs as reported in the EBA are
 4   the actual net power costs as booked in the deferral
 5   period and therefore should be allowed in the EBA.
 6        Q.   Right.  My point is a different one; it's
 7   a procedural one.  You're not arguing that the
 8   Commission shouldn't rule on that issue because
 9   there's nothing in this docket where someone is
10   making a specific prior adjustment or an adjustment
11   of the nature you described in this case.  That
12   hasn't been your testimony, right?
13        A.   That's correct.
14        Q.   And yet, you did say that on the other
15   issue, which is the contractor issue, you're saying
16   because it's an item that requires the specifics of
17   the circumstance, the Commission shouldn't even rule
18   on it now.  Don't you see those two positions as
19   inconsistent?
20        A.   No.  Because, one, using adjusting
21   accounting entries is just typical, standard
22   accounting according to GAAP accounting principles.
23   And so at that point, every single entry in our
24   actual net power cost could still be reviewed
25   individually on a case-by-case basis for prudence.
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 1   Regardless of whether it was an adjusting accounting
 2   entry or just a regular accounting entry, it could
 3   still be reviewed for prudence.  However, with the
 4   outages, I'm saying they should be reviewed on a
 5   case-by-case basis, and it's not as clean as an
 6   accounting method the way net power costs are
 7   booked.
 8        Q.   These adjustments that you may propose
 9   from a prior period should be reviewed on its own
10   merits under the specific circumstances, correct?
11        A.   Yes, correct.  As with all net power
12   costs.
13        Q.   Right.  And so my point is if the
14   Commission on this docket can appropriately rule on
15   that accounting adjustment, can it not also rule as
16   a policy matter from your perspective -- I'm not
17   talking legally -- on whether or not contractor
18   imprudence falls on ratepayers versus -- or can fall
19   on the utility versus the ratepayers?
20                  MS. HOGLE:  Objection.  Asked and
21   answered.
22                  MR. DODGE:  No, I don't believe he
23   has answered this question.
24                  COMMISSIONER LEVAR:  I'm going to
25   deny the objection.
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 1        A.   So definitely the Commission can rule.
 2   And my position would be more along the lines that
 3   it's not necessary because it's not going to change
 4   anything.  Even if the Commission rules that an
 5   outage can be deemed as imprudent when a third party
 6   is involved, there will still be discussion about
 7   the prudence regarding the Company's actions, and it
 8   will still need -- as the DPU and the Office have
 9   both confirmed, there still needs to be a
10   case-by-case analysis of that issue, and therefore
11   it's not going to change anything.  And that would
12   be my position is that it's not going to do away
13   with the need for a case-by-case analysis or a
14   case-by-case review, and therefore it's not really
15   necessary.
16   BY MR. DODGE:
17        Q.   So it won't change the fact that they
18   still need to do a case-by-case analysis of whether
19   the actions leading to the outage were imprudent?
20        A.   That's correct.
21        Q.   There is, though, is there not, a specific
22   policy issue that you're disputing with the Division
23   that the Commission could resolve here?  Do you not
24   agree with that?
25        A.   I would maybe need you to clarify a little
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 1   bit.
 2        Q.   Then I will.  If I understood your prior
 3   testimony -- and tell me if I'm wrong, and I'm
 4   summarizing, not trying to change it --
 5        A.   I understand.
 6        Q.   -- it was that you believe that the
 7   prudence issue relative to the Company in hiring a
 8   contactor is whether it was prudent under the
 9   circumstances when they hired the contractor -- to
10   hire that particular contractor -- and enter into
11   the contract that was entered into, not the issue of
12   whether the contractor was imprudent in the way it
13   handled its obligations, which may have lead to the
14   outage?
15        A.   Yes.  So the Company's position is that we
16   should be held responsible for the standards of
17   prudence as outlined in the Utah statute, which is,
18   by my understanding, that prudence is determined
19   based on the actions of the utility given what the
20   utility should have known if it would have been
21   reasonable that the utility incur that expense.
22        Q.   So what I'm trying to flesh out is, is
23   there not, therefore -- do you not understand the
24   Division to be taking a position that using that
25   same standard, the prudence of the contractor the
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 1   Company hires falls to the Company and not to its
 2   ratepayers, and therefore, regardless of whether
 3   it's prudent to enter into the contract at the time,
 4   if the contractor was imprudent in carrying out its
 5   activities, that falls to the Company and not to
 6   the ratepayer.  Isn't that their position?
 7        A.   Yes.  I would agree with you, and I would
 8   say the Company's position is that prudence is not
 9   perfection, and therefore, the Company's management
10   of that contract and that relationship and the
11   Company's actions should be what determines prudence
12   as according to the statute.
13        Q.   See, right now, I'm not trying to argue
14   with you over that because I didn't file testimony
15   on that point.  I'm not trying to argue with you
16   over how -- what is and isn't prudent.  But I'm
17   trying to point out, isn't there a policy issue
18   before the Commission that they can properly resolve
19   in this one whether the Company's view of looking
20   only at the prudence of entering into the contract
21   under the circumstances at that time is relevant or
22   the Division's view that the contractor's actions in
23   undertaking its activities, its obligations under
24   the contract, if they're imprudent, that falls back
25   to the Company.
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 1                  MS. HOGLE:  Objection.  Asked and
 2   answered.
 3                  COMMISSIONER LEVAR:  Do you want to
 4   respond to the objection, Mr. Dodge?
 5                  MR. DODGE:  If you've answered it,
 6   please tell me what the answer was; I didn't hear
 7   it.
 8                  MS. HOGLE:  Before he answers, I'd
 9   like to renew my objection.  I think he's attempted
10   to respond several times.
11                  MR. DODGE:  He's responded -- if I
12   may, Mr. Chairman -- but I'm trying to get him to
13   acknowledge whether -- agree with me or not that
14   there's a policy issue before the Commission that
15   doesn't require a look into the specific
16   circumstances of each imprudent or allegedly
17   imprudent act.  It's whether we can even look to the
18   allegedly imprudent acts of a contractor is the
19   point I believe the Division was trying to make.
20   And I'm saying does he not agree that's a policy
21   issue before this Commission that it could resolve.
22                  COMMISSIONER LEVAR:  And I do
23   understand the point, but I'm going to affirm the
24   objection that he's answered, to the extent of his
25   knowledge and opinion that specific question.
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 1   BY MR. DODGE:
 2        Q.   Okay.  And to make sure there's no
 3   confusion on this, is it the Company's view that the
 4   Commission in this docket can and should rule on
 5   what the carrying charge should be effective at the
 6   next general rate case?
 7        A.   The Company's position is that the
 8   carrying charge should remain at 6 percent.  And
 9   whether the Commission should rule on what the
10   change would be at the next general rate case, I
11   would leave that to the Commission to decide whether
12   they should rule or not.  But the Company's position
13   is that we would support a carrying charge effective
14   with the next general rate case consistent with our
15   other mechanisms.  But I would leave that to the
16   Commission whether or not they should rule or will
17   rule.
18        Q.   Mr. Wilding, in your surrebuttal testimony
19   on page 11, I'll read this -- you don't necessarily
20   have to go there, but it's starting on line 202 --
21   you wrote, "Annual NPC updates can reduce the
22   inevitable deviations, but parties should work
23   together to come up with a procedural schedule that
24   limits the amount of rate changes for customers and
25   allows more time for the DPU's audit of the EBA."
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 1   I'd just like to ask in what context you're
 2   suggesting that working together should occur to
 3   come up with a better procedural schedule?
 4        A.   In the context that annual updates of base
 5   net power costs are implemented.
 6        Q.   You understand today that by Commission
 7   order, there's a very specific schedule.  Are you
 8   suggesting the Commission not rule on whether that
 9   should be changed here and defer that to a
10   collaborative effort by the customers and the
11   Company and the regulators or what?  I just want to
12   understand what you were suggesting.
13        A.   So only if annual updates are -- only if
14   annual updates are implemented in the EBA would
15   there need to be some collaborative effort to come
16   up with a schedule.
17                  MR. DODGE:  I had misunderstood that.
18   Thank you.  I have no further questions.
19                  COMMISSIONER LEVAR:  Thank you.  Mr.
20   Evans?
21                  MR. EVANS:  I think I'll pass on this
22   witness.  Thank you.
23                  COMMISSIONER LEVAR:  Any redirect,
24   Ms. Hogle?  Or if you have lengthy redirect, should
25   we save it for after lunch or would you rather go
0121
 1   ahead now?
 2                  MS. HOGLE:  We can break for lunch.
 3                  COMMISSIONER LEVAR:  Why don't we
 4   break until 1:10.  Thank you.
 5                 (A recess was taken.)
 6                  COMMISSIONER LEVAR:  Mr. Wilding,
 7   you're still under oath, and we'll go to Ms. Hogle
 8   for any redirect.
 9                   REDIRECT EXAMINATION
10   BY MS. HOGLE:
11        Q.   I just have a few questions.  Thank you.
12   Mr. Wilding, do you recall Ms. Schmid asking you
13   about over earning?
14        A.   Yes.
15        Q.   Isn't it true that the financial impact of
16   both over and under earning rests with stakeholders,
17   not customers?
18        A.   Yes.
19        Q.   And you were also asked about the number
20   of books the Company keeps as it related to line of
21   questioning related to adjusting accounting entries.
22   Do you recall that?
23        A.   Yes.
24        Q.   To your knowledge, have any parties in any
25   of the other Company's service territory, both east
0122
 1   and west, made similar recommendations regarding
 2   doing away with adjusting accounting entries?
 3        A.   No.
 4        Q.   And so the Company is allowed and does
 5   make adjusting accounting entries in accordance with
 6   GAAP and in the ordinary course of business in all
 7   of its jurisdictions, correct?
 8        A.   Yes.
 9        Q.   And, finally, Mr. Wilding, can you clarify
10   what Rocky Mountain Power's position is on carrying
11   charges?
12        A.   Yes.  Our position is that the carrying
13   charge should remain in place at 6 percent as
14   approved by the Commission previously and in
15   accordance with the Deer Creek settlement docket
16   until the next general rate case.  And if the
17   Commission wishes to decide or to order a change
18   effective with the next general rate case, the
19   carrying charge rate should be consistent with our
20   other mechanisms, namely, the average corporate bond
21   rate of the preceding year.
22                  MS. HOGLE:  I have no other redirect
23   questions for the witness.
24                  MS. SCHMID:  Mr. Chairman, from
25   Counsel's questions, it appears to me that she might
0123
 1   have misunderstood our position.  May I ask a couple
 2   of clarifying questions?
 3                  COMMISSIONER LEVAR:  I was going to
 4   allow everyone a chance for recross if they wanted
 5   to.
 6                       EXAMINATION
 7   BY MS. SCHMID:
 8        Q.   So did you understand that I was not
 9   suggesting that you forego making GAAP accounting
10   adjustments to your non-regulatory books?
11        A.   Yes.
12                  MS. SCHMID:  That's my question.
13                  COMMISSIONER LEVAR:  Mr. Moore, any
14   recross?
15                  MR. MOORE:  No recross.  Thank you.
16                  COMMISSIONER LEVAR:  Thank you.
17   Mr. Dodge?
18                  MR. DODGE:  No questions.
19                  COMMISSIONER LEVAR:  Mr. Evans, you
20   didn't have any cross.  Thank you, Mr. Wilding.  I'm
21   sorry, wait.  Commissioner Clark, any questions for
22   you?
23                  COMMISSIONER CLARK:  No questions.
24                  COMMISSIONER LEVAR:  Commissioner
25   White?
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 1                  COMMISSIONER WHITE.  Just a couple of
 2   questions.  The first one is out of curiosity.
 3                       EXAMINATION
 4   BY COMMISSIONER WHITE:
 5        Q.   Are you aware of last year's average
 6   corporate bond rate?
 7        A.   Currently, I couldn't tell you off the top
 8   of my head.
 9        Q.   The second question -- I hate to go back
10   there, but I'm admittedly a bit confused in terms
11   of, I guess, the Company's perspective in terms of
12   this whole outage prudence review.  I think I
13   heard -- I know there was some back and forth --
14   and, I guess, disabuse me if I was incorrect on the
15   Company's position, but is it the Company's position
16   that once the contract is, you know, signed,
17   whatever, that at that point -- and there's some
18   evaluation of that but beyond that -- that's kind of
19   the end of prudence review beyond that point?
20        A.   No. I would say our position is that each
21   outage is unique and has to be reviewed on a
22   case-by-case.  But the standard of prudence is based
23   upon what the Company should have known and if they
24   would have reasonably incurred those costs knowing
25   what a utility would have known.  And so regardless
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 1   of whether the third party is involved in an outage
 2   or what caused the outage, whether it was -- what
 3   part in the process caused the outage, it still has
 4   to be reviewed on a case-by-case basis.  And that's
 5   not going to change even with a statement from the
 6   Commission in my opinion.
 7        Q.   So after a contract is signed, even if
 8   there's something beyond that where it's the fault
 9   or the alleged fault of a third party, the
10   Commission would still have discretion of whether to
11   make a determination of whether that was, I guess,
12   ultimately the Company's administration of the
13   contract was prudent?
14        A.   Yes, I believe so.  Yes.
15        Q.   Okay.  I frankly am still not sure why
16   that's different, you know, than what's currently
17   the practice.  I mean, help me understand that.
18   What is the Division trying to address here?
19        A.   I guess I would agree with you, and that's
20   why I think nothing will change.  And so my thought
21   is -- I mean, I don't know.  I don't want to speak
22   for the Commission or, excuse me, the Division and
23   what they're trying to get.  But it's my opinion
24   that nothing would change the Commission's statement
25   on the outages of prudence or prudence of outages.
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 1             COMMISSIONER WHITE:  Okay.  That's all I
 2   have, Chair.
 3             COMMISSIONER LEVAR:  I don't have anything
 4   else.  Thank you, Mr. Wilding.  Ms. Hogle, anything
 5   else from you?
 6                  MS. HOGLE:  No further questions.
 7   The Company rests.
 8                  COMMISSIONER LEVAR:  Thank you.
 9   Mr. Moore?
10                  MR. MOORE:  The Office would like to
11   call Danny Martinez.
12                   DANNY A.C. MARTINEZ,
13   having been first duly sworn to tell the truth, was
14            examined and testified as follows:
15                       EXAMINATION
16   BY MR. MOORE:
17        Q.   Could you please state your name, address,
18   and occupation for the record?
19        A.   Yes.  My name is Danny A.C. Martinez.  I
20   am a utility analyst for the Office of Consumer
21   Services.  My business address 160 East 300 South,
22   Salt Lake City, 84111.
23        Q.   Did you prepare direct testimony on
24   September 21st, rebuttal testimony on November 16th,
25   and surrebuttal on December 15th in 2016 for this
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 1   docket?
 2        A.   Yes.
 3        Q.   Do you have any changes to be made to that
 4   testimony?
 5        A.   No.
 6        Q.   If I ask you the same questions, would
 7   your answers be the same?
 8        A.   Yes.
 9                  MR. MOORE:  Your Honor, at this
10   point, I move for admission of his testimony.
11                  COMMISSIONER LEVAR:  If any party
12   objects, please indicate.  I'm not seeing any.  The
13   motion is granted.
14   BY MR. MOORE:
15        Q.   Have you prepared a summary of your
16   testimony?
17        A.   I have.
18        Q.   Would you like to give it?
19        A.   Yes.  Good afternoon, everyone.  I filed
20   direct, rebuttal and surrebuttal testimony in this
21   EBA evaluation docket addressing many of the
22   Office's concerns and positions about the EBA.
23   Mr. Phil Hayet will also be presenting some of the
24   Office's issues.  I addressed the following:  The
25   EBA carrying charge modification of the filing
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 1   schedule; an additional EBA evaluation; the nature
 2   of the EBA; the test period mismatch issue; and
 3   removing wheeling revenues from the EBA deferral
 4   calculation.
 5             Regarding the EBA carrying charge, I cited
 6   docket 15-035-69 as the basis for addressing the
 7   issue in this current docket.  The Commission
 8   stated, "With respect to the EBA, we conclude
 9   PacifiCorp's argument that the EBA carrying charge
10   interest rate should not be changed during the pilot
11   period and should be evaluated during the EBA
12   evaluation in 2016 is reasonable."  This docket has
13   been established as a venue in which parties may
14   propose changes to the EBA carrying charge.  While
15   6 percent was considered to be reasonable as the
16   carrying charge cost rate at the inception of the
17   EBA, interest rates have dropped since the carrying
18   charge rate was set and should be adjusted to
19   reflect current financial conditions.
20             In my direct testimony, I recommended that
21   the Commission should adopt a short-term bond rate
22   as the basis for establishing a new EBA carrying
23   charge.  Since the EBA deferral period is defined as
24   the calendar year prior to the EBA filing date,
25   short-term rates would be applicable to the EBA's
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 1   deferral period and an appropriate carrying charge.
 2   Using long-term financing for short-term expenses
 3   creates unnecessary additional finance costs.  As
 4   such, the Office recommends the EBA carrying charge
 5   should be set at the 12-month LIBOR interest rate in
 6   effect at the end of the EBA deferral period.  The
 7   interest rate information is updated with a month
 8   lag, providing sufficient time for the Company to
 9   include in its March EBA filing.  This data is also
10   readily available.  The Office's carrying charge
11   recommendation, if accepted by the Commission, would
12   be presumably implemented in the next general rate
13   case, thus complying with the agreement signed in
14   Docket 14-035-147 or as discussed in the Deer Creek
15   stipulation.
16             My testimony also made a recommendation to
17   change the current EBA filing schedule.  The current
18   filing schedule creates confusion on when issues are
19   presented and appropriately rebutted.  The Office
20   recommends that since the Company has filed direct
21   testimony accompanying its application, the direct
22   testimony round should be for all parties other than
23   the Company.  Then the Company would file its
24   response testimony to the Division's audit report
25   and all other direct testimony during the rebuttal
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 1   phase as other parties.  This filing schedule
 2   modification would allow parties to have equal
 3   opportunity to file testimony and respond to
 4   testimony in EBA proceedings.
 5             My testimony discussed the need for
 6   further EBA evaluation resulting from the passage of
 7   Senate Bill 115 in the 2016 legislative session.
 8   SB 115 requires the Commission to report on the EBA
 9   to the Public Utilities and Technology Interim
10   Committee before December 1st in 2017 and 2018.  In
11   Docket 16-035-T05, the Commission further stated
12   that SB 115 requires continued review of the EBA
13   through 2019.  The Office recommends that the
14   Commission develop and articulate a process though
15   which stakeholders can provide comments that the
16   Commission can consider in developing its reports to
17   the Legislature.
18             My testimony opposes making the EBA
19   permanent at this time.  The EBA evaluation period
20   was to end at the end of 2016, but the Commission
21   ruled that it was effectively extended by the
22   passage of SB 115.  Without a thorough study of the
23   changes caused by SB 115, the public interest would
24   not be served by making the EBA permanent at this
25   time.  The Office asserts that the Commission should
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 1   wait to make any orders addressing the permanency of
 2   EBA until after the reports to the Legislature
 3   required by SB 115 are complete.
 4             My testimony addressed how the test period
 5   mismatch issue is a natural consequence of the
 6   current design of the EBA.  After reviewing the
 7   alternatives for addressing the test period mismatch
 8   issue, the Office supports the Division's proposal
 9   of requiring the Company to file a general rate case
10   every three years with an updated NPC forecast.
11   However, if the Commission approves the Company's
12   proposal, the Office recommends that the Commission
13   include a requirement the Company time a general
14   rate case at a minimum of every three years starting
15   July 2017.
16             Lastly, my testimony opposed the
17   Division's recommendation to remove wheeling
18   revenues from the EBA deferral.  The Division
19   offered no evidence other than a philosophical
20   rational for removing wheeling revenues.
21             I testified there were two reasons for not
22   removing wheeling revenues.  First, removing
23   wheeling revenues would represent an inconsistent
24   treatment in ratemaking principles.  The Commission
25   recognized the importance of including wheeling
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 1   revenues in maintaining consistent treatment of
 2   related rate elements in the EBA deferral
 3   calculation when it stated the following earlier in
 4   this proceeding in its order dated March 2, 2011:
 5   "We find it appropriate to include wholesale
 6   wheeling revenues, FERC account 456.1, in the
 7   balancing account calculation.  Though not modeled
 8   through GRID, wheeling revenues have always formed
 9   an offset to wheeling expenses in general rates.  To
10   set power-related rates without recognition of this
11   offsetting revenue would violate the matching
12   principle."
13             Second, with the removal of the 70/30
14   sharing band, having wheeling revenues as an offset
15   to wheeling costs is the only benefit the EBA
16   currently provides ratepayers.  Including wheeling
17   revenues in the EBA deferral calculation has
18   decreased EBA deferrals to customers on average by
19   5.56 percent.  Thus, the Division's proposal to
20   remove wheeling revenues from the EBA is essentially
21   a proposal to remove the only element of the EBA
22   that benefits ratepayers.
23             The Office's position since the inception
24   of the EBA has been that wheeling revenues should be
25   included in the EBA deferral calculation.
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 1   Mr. Wilding's and Mr. Peterson's suggestion for
 2   creating another tracker to track wheeling revenues
 3   and other variable costs merely adds an additional
 4   net power cost recovery mechanism that is redundant
 5   and unnecessary.  The Office recommends to the
 6   Commission that wheeling revenues should remain in
 7   the EBA deferral calculation and not segregated into
 8   a separate tracker.  And that concludes my summary.
 9                  MR. MOORE:  Mr. Martinez is available
10   for cross-examination.
11                  COMMISSIONER LEVAR:  Thank you.
12   Ms. Schmid?
13                       EXAMINATION
14   BY MS. SCHMID:
15        Q.   Good afternoon.  Were you present in the
16   hearing room when Mr. Peterson testified this
17   morning?
18        A.   Yes.
19        Q.   Notwithstanding -- did you hear
20   Mr. Peterson say that there was not a cause and
21   effect relationship between wheeling revenues and
22   wheeling expenses?
23        A.   I did.
24        Q.   Notwithstanding that statement, you still
25   want wheeling revenues in the EBA?
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 1        A.   Yes.
 2                  MS. SCHMID:  Thank you.  That's all
 3   my questions.
 4                  COMMISSIONER LEVAR:  Thank you.
 5   Mr. Dodge?
 6                  MR. DODGE:  I have no questions.
 7                  COMMISSIONER LEVAR:  Mr. Evans?
 8                  MR. EVANS:  No questions.
 9                  COMMISSIONER LEVAR:  Ms. Hogle?
10                  MS. HOGLE:  I have no questions.
11                  COMMISSIONER LEVAR:  No questions.
12   Okay.  Any redirect, Mr. Moore?
13                  MR. MOORE:  No.  Thank you.
14                  COMMISSIONER LEVAR:  Mr. Clark?
15                  COMMISSIONER CLARK:  No questions.
16                  COMMISSIONER LEVAR:  Mr. White?
17                  COMMISSIONER WHITE:  No questions.
18   Thanks.
19                  COMMISSIONER LEVAR:  I don't have any
20   questions.  Thank you, Mr. Martinez.  Mr. Moore?
21                  MR. MOORE:  Mr. Moore calls Philip
22   Hayet to the stand, please.
23                      PHILIP HAYET,
24   having been first duly sworn to tell the truth, was
25            examined and testified as follows:
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 1                       EXAMINATION
 2   BY MR. MOORE:
 3        Q.   Could you please state your name, address,
 4   and who you are testifying for, for the record,
 5   please.
 6        A.   Yes.  My name it Philip Hayet.  I'm
 7   testifying on behalf of the Office of Consumer
 8   Services, and my address is 570 Colonial Park Drive,
 9   Roswell, Georgia 30075.
10        Q.   And, in this docket, have you prepared a
11   direct testimony filed September 22, 2016, rebuttal
12   testimony filed November 16, 2016, and surrebuttal
13   testimony December 15, 2016?
14        A.   Yes.
15        Q.   Do you have any changes to make to that
16   testimony?
17        A.   I do not.
18        Q.   If I asked you the same questions today,
19   would your answers be the same?
20        A.   They would.
21                  MR. MOORE:  At this point, the Office
22   would move for admission of his written testimony.
23                  COMMISSIONER LEVAR:  Thank you.  If
24   anyone objects to that motion, please indicate to
25   me.  I'm not seeing any, so that motion is granted.
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 1   BY MR. MOORE:
 2        Q.   Have you prepared a summary of your
 3   testimony?
 4        A.   Yes, I have.
 5        Q.   Would you please provide it?
 6        A.   Yes.  Thank you.  Good afternoon,
 7   Commissioners.  I appreciate the opportunity to
 8   provide this testimony to support the Office's
 9   position in this docket.  In addition to Office
10   witness Dan Martinez, I filed direct, rebuttal and
11   surrebuttal testimony addressing some of the
12   Office's concerns regarding evaluation of the EBA.
13             The issues that I addressed included a
14   change to the EBA carrying charge rate, the
15   inclusion of interim rates of part of the Division's
16   proposal to extend the procedural schedule, the
17   appropriateness of including out-of-period
18   adjustments, consideration of imprudent third party
19   outages, and the Company's proposal to include
20   additional costs in the EBA.
21             In the interest of time, I will just
22   highlight some of these issues.  Regarding the
23   carrying charge issue, my direct testimony supports
24   the Office's position that in the current interest
25   rate environment, the use of a 6 percent carrying
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 1   charge rate for the EBA deferral balance is
 2   overstated, especially considering the underlying
 3   assets that make up the deferral balance.  The
 4   Office recommends that the carrying charge rate
 5   should be changed to be based on a short-term debt
 6   rate.  The period over which the deferral balance is
 7   paid off is generally just one year, and the risk of
 8   cost recovery is low, which makes the use of
 9   short-term debt rate reasonable.
10             In my testimony, I also provided a survey
11   of carrying charge rates used in similar proceedings
12   by utilities in eight other states, including other
13   states in which PacifiCorp operates.  Based on this
14   survey, it's evident that the carrying charge rate
15   in those states is significantly lower than what is
16   used here.  And in five of the eight states, the
17   rates used are consistent with short-term debt
18   rates.  The Office recommends that the EBA carrying
19   charge rate should be set at the 12-month LIBOR
20   interest rate, as Mr. Martinez stated, in effect, at
21   the end of the EBA deferral period.  And this change
22   should be implemented beginning with the next
23   general rate case.
24             Regarding the Division's request to extend
25   the procedural schedule by four months, the Office
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 1   believes this extension would be reasonable.
 2   However, the office does not support the Division's
 3   associated recommendation to implement interim rates
 4   just because a procedural schedule will be extended
 5   by four months.  This would just be a short
 6   extension period, and carrying charges would either
 7   be paid to or by the Company on the outstanding
 8   deferral balance, so there would be no need to also
 9   implement a provision for including interim rates.
10             Furthermore, the Commission has made it
11   clear during these proceedings that it is opposed to
12   including interim rates in the EBA process.  The
13   Office supports the Division's request for an
14   extension in the EBA evaluation schedule, but
15   opposes adding in a provision to include interim
16   rates.
17             Regarding the appropriateness of including
18   out-of-period judgments in the EBA, the Office
19   agrees with the Division that the Company should not
20   be permitted to include in current EBA deferral
21   periods adjustments to costs that were previously
22   included in prior periods.  I believe this is
23   consistent with the Commission's objectives for the
24   EBA as is stated in a prior EBA order that it was
25   implementing a process requiring one annual rate
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 1   change following the completion of the Division's
 2   audit without interim rates.  The Commission
 3   explained its preference for only allowing one
 4   annual rate change because it wanted to avoid
 5   litigation of these same issue occurring on multiple
 6   occasions.  This could conceivably happen if
 7   out-of-period adjustments were permitted from a
 8   prior EBA period.  The Commission found that this
 9   would be inefficient and unjustified, and the Office
10   believes that out of period adjustments should not
11   be permitted.
12             Lastly, in my rebuttal testimony I
13   supported the Division's recommendation that the
14   Commission should clarify to the Company that
15   whether a forced outage is caused by the action of
16   the Company and its employees or by the actions of
17   the third party acting on behalf of the Company, the
18   Company is ultimately responsible for the prudence
19   of these actions.  In the past, the Company has
20   argued that it should not be held liable for the
21   actions of a third party that may have caused an
22   imprudent forced outage.  I disagree and believe
23   that the Commission should make clear that the
24   Company could be held liable for the imprudent
25   actions of third parties operating on its behalf.
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 1   PacifiCorp has an obligation to provide reliable
 2   power at the lowest reasonable cost and as compared
 3   to the ratepayer, the Company is the only party in a
 4   position that could possibly ensure that its third
 5   party contractors do not cause outages that
 6   otherwise could have and should have been avoided.
 7   PacifiCorp must be responsible for the actions of
 8   its own employees and the actions of the third party
 9   contractors that it hires.  However, in fairness to
10   the Company, I recommend that in articulating such a
11   policy, the Commission should also state that it
12   will continue its practice of evaluating each outage
13   based on the facts and circumstances associated with
14   each outage, including outages caused by third
15   parties.  And this concludes my summary.
16                  MR. MOORE:  Mr. Hayet is available
17   for cross.
18                  COMMISSIONER LEVAR:  Ms. Schmid, any
19   cross?
20   BY MS. SCHMID:
21        Q.   Yes.  Just a bit.  Mr. Hayet, were you in
22   the hearing room when PacifiCorp Rocky Mountain
23   Power witness Mr. Wilding and I discussed adding
24   additional items to the EBA, such as fuel start-up
25   costs?
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 1        A.   Yes.
 2        Q.   Have you seen utilities attempt to put
 3   non-net power cost items into energy balancing
 4   accounts?
 5        A.   I have seen other utilities include fuel
 6   costs, including start-up costs if that's your
 7   question.
 8        Q.   Yes.  Are you concerned that there might
 9   be other things this company or other companies
10   might seek to get in the EBA?
11        A.   I definitely am, and I think I made that
12   clear through my testimony that that is, as I have
13   heard today, a little bit of a slippery slope.  And
14   so I prefaced in my testimony that we do not wish to
15   open up for having the Company -- by allowing this
16   opening up the opportunity for the Company to
17   continue to add in additional, additional,
18   additional items.  We consider that when making this
19   position.
20                  MS. SCHMID:  Thank you.  Those are
21   all my questions.
22                  COMMISSIONER LEVAR:  Thank you.
23   Mr. Dodge?
24                       EXAMINATION
25   BY MR. DODGE:
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 1        Q.   Thank you, Mr. Chairman.  Good afternoon,
 2   Mr. Hayet.  Just briefly, on the same subject, you
 3   touched on looking back to the Commission's order to
 4   see what its objective was in not allowing interim
 5   rates before.  So you looked for the Commission --
 6   what made it say we're not going to use them before.
 7   Did you do the same thing, look back at why the
 8   Commission concluded an EBA was in the public
 9   interest in the first place or what the reason was
10   why an EBA might be appropriate in deciding what
11   items should or shouldn't be included in the EBA?
12        A.   I looked back over the proceedings that
13   I've been a part of but not necessarily looking back
14   further in all cases.  So I'm not sure exactly what
15   you're suggesting.
16        Q.   Well, I guess I'm trying to find the test,
17   that slippery slope we've been talking about.  Where
18   do you put the brakes on?  How does one put the
19   brakes on without reference back either to the
20   enabling statute that talks about net power costs or
21   the Commission's objective in adopting the EBA and
22   saying it was in the public interest to deal with
23   the health of the -- the financial health of the
24   utility?  Are those not good benchmarks for what not
25   ought to be included in the EBA?
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 1        A.   I would say it is, yes.  So I would agree
 2   that that might be a good thing to consider prior
 3   orders of the Commission.  But in my case, it has
 4   been my experience in other jurisdictions that
 5   utilities have attempted to load in all kinds of
 6   costs into the fuel proceeding or net power costs
 7   type of proceeding.  So my concern in establishing
 8   this position was whether or not the Company is
 9   attempting to do just that, load in costs that
10   certainly aren't related to power costs, and I came
11   to the conclusion that fuel costs are fuel costs,
12   and those are related to the generation.  Without
13   starting up a unit, it's impossible to generate a
14   megawatt hour, and therefore I consider that to be a
15   power cost.
16        Q.   You wouldn't say the same for chemical or
17   PTC, right?  The exact same justifications you just
18   gave.  They're not power costs, are they?
19        A.   Well, with chemical costs, my
20   justification is that those are used, they are
21   considered in other jurisdictions as being part of
22   net power costs, they are part of the generation.
23   Without being able to add chemical treatment, you
24   cannot generate a megawatt hour of power from units.
25        Q.   Isn't it true that virtually every expense
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 1   of the utility is needed to generate power from the
 2   units?
 3        A.   To a certain extent, I would agree that
 4   you could attempt to stretch the argument and say
 5   that, yes.  I think you have to be careful in
 6   allowing -- I think that gets back to the point that
 7   you would have to be very careful in allowing things
 8   that, you know, stretch it that far.  I'm not seeing
 9   that with these items, but I get the points.  We
10   want to be very careful about allowing additional
11   items into the EBA.
12                  MR. DODGE:  No further questions.
13                  COMMISSIONER LEVAR:  Thank you.  Mr.
14   Evans?
15                  MR. EVANS:  No questions here.  Thank
16   you.
17                  COMMISSIONER LEVAR:  Ms. Hogle?
18                       EXAMINATION
19   BY MS. HOGLE:
20        Q.   Maybe just one.  Hello, Mr. Hayet.  You
21   mentioned in your summary that in the past, the
22   Company has argued that it shouldn't be held
23   responsible for outages that are caused by third
24   party contractors.  Was that related to a specific
25   outage; do you recall?
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 1        A.   What I can say is I know that it might be
 2   helpful if I quoted from my testimony on that
 3   question, because I have worked on the cases as
 4   Daymark has been a part of the cases and they noted
 5   on behalf of the Division their position about how
 6   the Company has responded.  And I've also observed
 7   how the Company has responded in cases where the
 8   claim of imprudent outages that have been caused by
 9   either the third party contractors or by the third
10   party operators.
11        Q.   But that was with respect to a specific
12   outage in that case, correct?  Is that true or not?
13        A.   Those were in response, yes, to specific
14   outages, but they were the same responses -- very
15   typical response -- being that -- basically what I
16   quoted, typically, as Daymark knows, the Company
17   would argue that it is unreasonable to penalize
18   PacifiCorp for a third party's performance when
19   PacifiCorp has no contractual ability to seek
20   recourse from that third party.  I'm quoting the
21   Daymark report that was attached to Mr. Thomson's
22   testimony, and that's in my rebuttal testimony,
23   November 16 rebuttal testimony.  So it's a typical
24   situation that if it's a third party outage, the
25   Company would respond in a way that says, basically,
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 1   listen, we have no recourse, therefore, it's a third
 2   party.  And as we've also heard today, basically,
 3   because it's a third party and the Company was
 4   prudent in its hiring practice of that third party,
 5   that should be sufficient.  And all we're saying is
 6   no, the Company needs to still take ownership
 7   responsibility, that if there's an imprudent outage
 8   caused by the third party, then the Company could
 9   still be liable under that situation.
10        Q.   And that could be determined at the time
11   of the specific outage that is being reviewed in a
12   specific case; is that correct?
13        A.   Well, I don't see that it has to.  I think
14   it could be made clear, it could be articulated so
15   that the Company clearly understands that the events
16   at the time will be reviewed -- the specific events
17   will be reviewed -- but it could be articulated that
18   there should be no distinction between the Company
19   and its employees causing an outage and that of a
20   third party causing an outage.  That is, that the
21   Company could still be responsible for any imprudent
22   acts under either of those.  That could be
23   articulated today and that's what the ask is here.
24        Q.   And so you think that the articulation of
25   that here today and making that blanket statement
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 1   like that couldn't be taken out of context by
 2   parties if the Commission were to make that
 3   finding -- that blanket statement -- in a proceeding
 4   such as this where there is no specific outage at
 5   issue or in question?
 6        A.   I don't, and the reason why I don't think
 7   it would be -- what would help for it not to be
 8   taken out of context is the fact that I'm also
 9   stating that I think as part of that articulation,
10   the Commission should say that it's going to do just
11   like what it does today.  It should evaluate on the
12   facts and circumstances of each particular
13   situation, but, again, that there's no distinction.
14   That's all I'm asking for the Commission to
15   articulate, that there will be no distinction
16   between an outage caused by its own employees versus
17   an outage caused by the employees of an agent acting
18   on behalf of the Company.  The Company should still
19   have that responsibility.
20        Q.   Do you disagree that parties will have an
21   opportunity to make that argument in a specific
22   case?
23                  MR. MOORE:  Objection.  Asked and
24   answered.
25                  COMMISSIONER LEVAR:  Do you want to
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 1   respond to the objection?
 2                  MS. HOGLE:  No.  I think it's a fair
 3   question given his recommendation.
 4                  COMMISSIONER LEVAR:  I'm going to
 5   deny the objection and allow the question to be
 6   answered.
 7                  THE WITNESS:  Could you repeat the
 8   question, please?
 9   BY MS. HOGLE:
10        Q.   Do you disagree that any party will have
11   that opportunity to make that argument in that
12   specific case where all of the facts will be in
13   evidence, both legal and factual issues?
14        A.   I did not disagree.  What I just simply
15   think is that the Company -- it should be
16   articulated, particularly for the Company's benefit,
17   that the Company is clear on that the Commission
18   believes that there should be no distinction between
19   an outage as caused by its employees versus an
20   outage caused by its agents.  That's all I'm
21   suggesting.  That clarification should be made for
22   the Company's behalf.
23        Q.   Will that change -- will a Commission
24   finding change anything going forward in terms of
25   parties' opportunity to make those arguments later?
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 1        A.   It will change the Company's arguments in
 2   the future, because the Company will not go to that
 3   argument.
 4        Q.   The arguments that have been made by the
 5   Company that you just mentioned, those were made
 6   specific to specific outages, correct?
 7        A.   It was made to an outage, and it was
 8   simply stated the Company should not have
 9   responsibility because it's a third party.
10        Q.   You agree, though, that there was more to
11   that than what you just mentioned; there were a lot
12   of argument made in addition to that?
13        A.   Yes.
14                  MS. HOGLE:  Okay.  Thank you.  No
15   further questions.  Thank you.
16                  COMMISSIONER LEVAR:  Thank you.  Any
17   redirect, Mr. Moore?
18                  MR. MOORE:  No.  Thank you.
19                  COMMISSIONER LEVAR:  Thank you.
20   Commissioner White, do you have any questions?
21                  COMMISSIONER WHITE:  Just a couple.
22                       EXAMINATION
23   BY COMMISSIONER WHITE:
24        Q.    Is it your understanding that contracts
25   with third parties are different for each contract?
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 1   In other words, they contain different terms and
 2   conditions?
 3        A.   Yes.
 4        Q.   And is it your understanding that, for
 5   example, depending on who bears which risk, based
 6   upon the terms and conditions of the contract, that
 7   the costs may shift based upon that risk adjustment?
 8        A.   That could be true that the cost
 9   responsibility could shift, but it's the Company who
10   has the responsibility for ensuring that the
11   customers are protected.  And so, you know, if the
12   contract shifts the risk to the vendor, to the
13   contractor, then the Company has the obligation to
14   go after it, but the customer still has to be
15   protected.  If the obligation is on the Company and
16   the ratepayers are harmed by the outage, then the
17   Company, again, under that situation, has to ensure
18   that the ratepayer is protected.  So in either
19   situation, it always does come down to the Company
20   having the responsibility.
21        Q.   So based upon that answer, it sounds like,
22   getting back to this concept, that prudence
23   determination would be reviewed on a case-by-case
24   basis based upon the context of not only the actions
25   of the Company and the contractor, but the context
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 1   of the contractual terms and conditions?
 2        A.   One simple distinction I'm making, which
 3   is that the Company can't say, "Because it was a
 4   third party, it wasn't us."  There are situations
 5   where there's a third party operating a generating
 6   unit who is clearly at fault in this particular
 7   situation.  And the Company would say, well, look,
 8   you know they're following the proper practices, but
 9   we're not the operator.  And because we're not the
10   operator, we shouldn't be held responsible for what
11   the practice of that other company is doing.  And
12   that should not by the case.  The Company has to
13   understand that it is responsible whether it's the
14   operator or if it is in an agreement that somebody
15   else would be the operator.  It has to have a role
16   and make sure that it's following proper utility
17   best practices in operating that plant.
18                  COMMISSIONER WHITE:  That's all the
19   questions I have, Chair.
20                  COMMISSIONER LEVAR:  Commissioner
21   Clark?
22                       EXAMINATION
23   BY COMMMISSIONER CLARK:
24        Q.   So I'm following up with the line of
25   questioning.  So one fact that the Commission might
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 1   examine, or one set of facts, that it might examine
 2   in the context that you were addressing with
 3   Commissioner White is what appropriate utility
 4   practice would be or is in relation to supervising
 5   the work of a third party contractor; is that
 6   correct?
 7        A.   Yes.
 8        Q.   And regarding providing contractually for
 9   recourse or not, there could be at least a cost
10   associated with what recourse and how much recourse
11   is available to the Company.  Is that correct as
12   well?
13        A.   There could be, yes.
14        Q.   So, again, those would be part of the
15   factual determinations in a prudence inquiry that
16   the Commission would make?
17        A.   Yes, yes.
18                  COMMISSIONER CLARK:  Thank you.  That
19   concludes my questions.
20                       EXAMINATION
21   BY COMMISSIONER LEVAR:
22        Q.   Thank you.  I'd like to ask a question
23   based on an assumption, and I'll recognize that this
24   assumption is still a disputed issue in this case.
25   But assume that the EBA Pilot Program is extended to
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 1   2019 and that in 2019 this Commission and the
 2   Legislature have to do an evaluation of the success
 3   of the EBA program.  To what extent would making a
 4   change now to either the carrying charge or in the
 5   inclusion of chemical startup and correction tax
 6   credit costs, any of those things complicate an
 7   impartial analysis three years from now of the
 8   success of the EBA Pilot Program?
 9        A.   So if you were to wait for the next rate
10   case, and let's say it was held in 2017 at some
11   point, and there was a determination at that point
12   to lower the carrying charge rate -- so then going
13   forward after that point, the Company would be
14   charging customers based on perhaps a lower -- as
15   being requested by parties in this case.  And what I
16   think you're saying is do you believe that -- you're
17   asking me if I believe that could affect your
18   evaluation of the EBA, the 2019 time point, and
19   whether or not that it should go forward after that
20   and whether it should be made permanent, for
21   example.
22        Q.   Not just the carrying charge but also for
23   the chemical startup and correction tax costs, too.
24        A.   Just taking the carrying charge as an
25   example just to begin with, I don't know -- I
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 1   understand what you're saying, is that a fact that
 2   can influence whether or not you would want to make
 3   it permanent.  And I don't think it probably really
 4   would factor in too much.  I think that you could
 5   definitely make a consideration of lowering the
 6   interest rate, and I really don't see that that --
 7   you're going to evaluate on the basis of whether or
 8   not you think that it's been in the public interest,
 9   whether or not ratepayers have been fairly charged,
10   whether or not the Company has fairly recovered its
11   costs, whether or not this is a process that meets
12   your objectives, whether or not the rate is set at a
13   2 percent rate or 6 percent rate for part of the
14   period of time.  I don't see that as having a
15   dramatic effect on that.  But I think you have a
16   valid point.  If you wanted to make the decision in
17   2019 at a point where you're making it permanent, I
18   could see the argument for doing that.
19        Q.   Okay.  Thank you.  But is any of that any
20   different with respect to the chemical costs,
21   start-up costs?
22        A.   That may have a little bit more of an
23   influence because, again, it's the whole notion of
24   loading in costs into the EBA.  And to that I may
25   answer that a little bit differently, because I
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 1   think there is some dissention over whether or not
 2   additional costs should be loaded into the EBA.  And
 3   in that case, the Company does have another way to
 4   recover its costs and that is through, you know, the
 5   base rates, you know.  So if it's not moved into the
 6   EBA, it still has a way to recover, which is through
 7   base rates.  So I think you may -- I can see the
 8   argument that that could have a bigger impact on a
 9   decision you might make as to whether or not to
10   continue the EBA.
11             COMMISSIONER LEVAR:  Thank you.  That's
12   all I have.  Mr. Moore, anything else from you?
13             MR. MOORE:  No, sir.  We have no more
14   witnesses.
15             COMMISSIONER LEVAR:  Thank you.
16   Mr. Dodge?
17             MR. DODGE:  Thank you, Mr. Chairman.  UAE
18   calls Kevin Higgins.
19                      KEVIN HIGGINS,
20   having been first duly sworn to tell the truth, was
21            examined and testified as follows:
22                       EXAMINATION
23   BY MR. DODGE:
24        Q.   Mr. Higgins, will you please state for the
25   record who you are and on whose behalf you're
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 1   testifying.
 2        A.   My name is Kevin Higgins.  I'm here on
 3   behalf of Utah Association of Energy Users.
 4        Q.   Mr. Higgins, did you cause to be prepared
 5   and filed under your name rebuttal testimony that's
 6   been marked UAE Exhibit 1R.0 and surrebuttal
 7   testimony that's been marked UAE Exhibit 1SR.0?
 8        A.   Yes, I did.
 9        Q.   And do those prefiled testimony documents
10   reflect your testimony here today?
11        A.   Yes.
12                  MR. DODGE:  Thank you.  Mr. Chairman
13   I'd move the admission of both documents.
14                  COMMISSIONER LEVAR:  If anyone
15   objects to that motion, please indicate to me.  I'm
16   not seeing any so the motion is granted.
17   BY MR. DODGE:
18        Q.   Thank you.  Mr. Higgins, would you provide
19   a summary of your rebuttal and surrebuttal
20   testimony?
21        A.   Yes.  Thank you.  Good afternoon.  As
22   Mr. Dodge indicated, my testimony was limited to
23   rebuttal and surrebuttal, so my summary will address
24   my responses to arguments or points that were made
25   by other parties to the case.
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 1             (1)  I fully agree with the Division's
 2   conclusion that the sharing mechanism in the EBA
 3   provided a meaningful incentive for the Company to
 4   manage its net power costs.  The 70/30 sharing
 5   mechanism originally adopted by the Commission as
 6   part of the EBA pilot struck a reasonable balance
 7   between customers and shareholders with respect to
 8   the sharing of risks associated with deviations in
 9   actual net power costs relative to what is
10   established in rates.  If any extension of the EBA
11   is permitted beyond December 31, 2019, I recommend
12   that the 70/30 sharing mechanism by reinstated.
13             (2)  I disagree with the Division's
14   recommendation that wheeling revenues should be
15   eliminated from the EBA.  While wheeling revenues
16   are not formally a component of net power costs,
17   wheeling expenses are.  Including wheeling revenues
18   in the EBA provides appropriate symmetry with the
19   treatment of wheeling expenses.  And this is
20   consistent with the Commission's prior finding on
21   this issue when the EBA was adopted.
22             (3)  The Commission should reject the
23   additional items that the Company proposes to add to
24   the EBA.  Utility ratemaking is not an exercise in
25   expense reimbursement.  The EBA was adopted to
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 1   address the perceived problem that material changes
 2   in net power costs could affect the financial health
 3   of the Company in between rate cases if changes in
 4   costs were to go unrecovered.  Expansion of a list
 5   of EBA-eligible items is not necessary to meet this
 6   objective.
 7             (4)  I disagree with Mr. Wilding's
 8   assertion that the EBA should be made permanent.
 9   Rather, I agree with the conclusion in the
10   Division's report that as the pilot program nears
11   its end in 2019, a full evidentiary docket should be
12   established to consider changes to or elimination of
13   the EBA.  Further, I would strongly recommend
14   against making the EBA permanent without a robust
15   sharing mechanism.
16             (5)  I agree with Mr. Hayet that the
17   Commission should refrain from adopting interim
18   rates as a routine step in the EBA process.
19             (6)  And point number 6 is addressed to
20   the so-called mismatch issue.  In my opinion, the
21   mismatch issue is not a genuine problem, but a
22   natural consequence of adopting an adjusted
23   mechanism in the first place.  As I explain in my
24   testimony, it does not require any change in
25   practice.  Therefore, I recommend that the
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 1   Commission reject both Mr. Peterson's rebuttal
 2   proposal to require the Company to include a 3-year
 3   net power cost forecast in every general rate case
 4   filing, as well as Mr. Wilding's rebuttal proposal
 5   to reset net power costs annually for ratemaking
 6   purposes.  Each of these intended solutions is more
 7   troublesome and troubling than the alleged
 8   imperfection they are trying to remedy.
 9             The adoption of the EBA turned on the
10   question of whether such a mechanism was needed to
11   ensure the financial health of the utility and
12   produce fair rates for customers.  Neither the
13   Division or the Company has demonstrated nor even
14   attempted to demonstrate that the very substantial
15   and burdensome changes each is proposing are
16   necessary to protect the financial health of the
17   Company.  Indeed, they could not make such a
18   demonstration.
19             Yet, on the other hand, the other key
20   factor considered by the Commission in adopting the
21   EBA, namely, fair rates to customers, would be
22   undermined by adoption of either the Division's or
23   the Company's proposal.  Customer interests are not
24   served by requiring base net power costs to be set
25   using a three-year forecast as proposed by the
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 1   Division, nor would customer interests be served by
 2   resetting base net power costs every year as
 3   proposed by the Company in an annual single-issue
 4   rate case.  Under the Company's proposal, parties in
 5   the Commission would be forced to contend with an
 6   annual prospective reset and an annual retroactive
 7   true-up to the EBA increasing the complexity of what
 8   is already a very complicated and time-consuming
 9   review process.
10             With respect to each of these proposals,
11   the Commission should step back and ask what problem
12   is being solved by this additional administrative
13   burden.  The answer is that there isn't a problem
14   needing resolution in the first place.
15             And, finally, I recommend that the
16   Commission reject Mr. Peterson's associated proposal
17   to require the Company to file a general rate case
18   at least every three years, which I interpret as
19   being a corollary to his proposal to address the
20   so-called mismatch issue.  That concludes my
21   summary.
22             MR. DODGE:  Thank you.  Mr. Higgins is
23   available for cross.
24             COMMISSIONER LEVAR:  I'll go to Mr. Evans
25   first.  Do you have any cross?
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 1                  MR. EVANS:  Not at this time, but if
 2   I may reserve until I see the kind of questions that
 3   others are asking, I would appreciate a comeback on
 4   recross.
 5                  COMMISSIONER LEVAR:  Mr. Moore?
 6                  MR. MOORE:  No questions.
 7                  COMMISSIONER LEVAR:  Ms. Schmid?
 8                  MS. SCHMID:  A few.
 9                       EXAMINATION
10   BY MS. SCHMID:
11        Q.   Is it true that there currently is a
12   carrying charge applied to the balances in the
13   Company's EBA account?
14        A.   Yes.
15        Q.   Is it true that that carrying charge is
16   currently 6 percent?
17        A.   Yes.
18        Q.   Do you understand that that 6 percent rate
19   is an above-market rate, i.e., higher than the
20   short-term borrowing rate of PacifiCorp?
21        A.   That is my understanding, yes.
22        Q.   Since we have established that the EBA
23   carrying charge of 6 percent is an above-market
24   rate, is this a bonus benefit to whomever is
25   receiving the carrying charge?
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 1        A.   I believe the carrying charge at 6 percent
 2   represents a premium to whomever is receiving it.
 3        Q.   If the EBA balance were to be reduced or
 4   amortized monthly, wouldn't the amount of the
 5   carrying charge being accumulated similarly decline?
 6        A.   Could you please restate your question?
 7   I'm not sure I'm following it.  I'm not sure of the
 8   foundation of what you're asking me.
 9        Q.   Assume that we are amortizing the EBA
10   balance on a monthly basis.
11        A.   Okay.
12        Q.   Would that -- wouldn't the carrying charge
13   similarly decline?
14        A.   Well, my understanding is that the EBA is
15   built on a monthly basis and tracked in that
16   fashion.  And so it is the case that to the extent
17   that the EBA balance is amortized monthly, that
18   reduces the total cost of the carrying charge.
19        Q.   So then it's also the case that the amount
20   of the EBA carrying charges would be much less if
21   the EBA -- hold on just a moment.  If the EBA
22   balance is amortized to zero starting shortly after
23   the calendar year establishing the balance, won't
24   the accumulated amount of carrying charges be much
25   less than if the EBA balance were allowed to remain
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 1   unamortized for an additional year and then
 2   amortized?
 3        A.   I agree that if a balance is moved to
 4   zero, sooner rather than later, that that reduces
 5   the carrying costs on that.  Of course, if one is --
 6   whenever one is reducing a balance and amortizing
 7   it, it has consequences for what rates must be paid
 8   in order to achieve that within a period of time.
 9   But I don't disagree with the basic math of what
10   you're asking me.
11                  MS. SCHMID:  Thank you.  Those are
12   all my questions.
13                  COMMISSIONER LEVAR:  Thank you,
14   Ms. Schmid.  Ms. Hogle, any cross?
15                  MS. HOGLE:  I have no questions.
16                  COMMISSIONER LEVAR:  Mr. Dodge, any
17   redirect?
18                  MR. DODGE:  No.  Thank you.
19                  COMMISSIONER LEVAR:  Commissioner
20   Clark?
21                  COMMISSIONER CLARK:  No questions.
22                  COMMISSIONER LEVAR:  Commissioner
23   White?
24                  COMMISSIONER WHITE:  No questions.
25   Thank you.
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 1                  COMMISSIONER LEVAR:  I don't have
 2   anything further.  Thank you, Mr. Higgins.
 3                  MR. DODGE:  UAE has nothing further.
 4                  COMMISSIONER LEVAR:  I think that's
 5   the conclusion of testimony.  Are there any other
 6   matters we need to consider before we adjourn prior
 7   to the public witness hearing?
 8                  MR. EVANS:  Mr. Chairman, if I might?
 9                  COMMISSIONER LEVAR:  Yes, Mr. Evans.
10                  MR. EVANS:  Because I don't have a
11   witness, I haven't had a chance to offer UIEC
12   comments into evidence, but I would request that
13   they be accepted into the record and that the
14   Commission treat them as it has stated in its order
15   on the motion to strike as unsworn statements.  And
16   I would also point out that much of the material in
17   the UIEC comments is offered as legal argument and
18   that it's not subject to a credibility assessment,
19   and so the Commission should be able to give them
20   due consideration as legal argument to the extent
21   they are that.  But I would offer those and also the
22   responsive brief to Rocky Mountain Power's motion to
23   strike.
24                  COMMISSIONER LEVAR:  The comments
25   have already -- your request with respect to the
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 1   comments has been dealt with in the written order we
 2   issued.  I'm not sure that we've done the same --
 3   are you making the same request with your response
 4   to Rocky Mountain Power's motion to strike?
 5                  MR. EVANS:  I am.  I'm making the
 6   same request with all those pleadings because they
 7   were a continuation of the legal argument offered in
 8   the comments.
 9                  COMMISSIONER LEVAR:  To treat them as
10   unsworn public comments?
11                  MR. EVANS:  To treat them as legal
12   argument that they are.  Those are purely legal
13   arguments.  We're not arguing about the substance of
14   the comments in the pleadings related to the motion
15   to strike.  All we're discussing is legal issues in
16   those documents, I believe.
17                  COMMISSIONER LEVAR:  Okay.  Well, let
18   me go to other parties to discuss that request.  I
19   want to make sure I've got the request right.  We've
20   already entered your comments as unsworn public
21   comments.  I recognize they contain some legal
22   issues.
23                  MR. EVANS:  I think the rest of it is
24   part of the record because it was a motion filed
25   with the Commission so I'm not very worried about
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 1   that.  But just if you would confirm if anyone has
 2   an objection to those being part of the record, they
 3   should speak up.
 4                  COMMISSIONER LEVAR:  Okay.  We've had
 5   a motion to strike one of those that we've dealt
 6   with, so I'm just trying to ascertain do we have a
 7   pending motion from you or am I asking whether
 8   there's motions from any other parties.  I'm just
 9   not quite sure procedurally -- and I apologize if
10   I'm just not following you very well.
11                  MR. EVANS:  I think the motion to
12   strike, then, takes care of admission of the
13   comments into the record.  There is also legal
14   argument contained in the motion to strike both from
15   the Company and the Division's argumentive support
16   and the UIEC's response, and I just want to confirm
17   those are part of the record and we can rely on the
18   Commission as having admitted those into the record,
19   correct?
20                  COMMISSIONER LEVAR:  Well, let me go
21   to other parties on that assertion.  They have not
22   been entered into evidence.  Whether they're entered
23   in the record, I mean, they're posted on the
24   website, they're in the docket, but they're not
25   evidence in the proceeding and --
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 1                  MR. EVANS:  As legal argument they're
 2   not meant to be evidence, but they are meant to be
 3   part of the record because they may be the basis for
 4   legal argument that was before the Commission.
 5   Should we want to request reconsideration or appeal,
 6   those arguments need to be in the record, and so I'm
 7   verifying that they are.
 8                  COMMISSIONER LEVAR:  Okay.  So I
 9   guess I'll treat that as a motion.  It's an unusual
10   motion, I think, at least one I haven't had the
11   opportunity to get my head around.  But let me go to
12   parties now.  I'll start with Ms. Hogle.  Any
13   comment on what's been presented to us?
14                  MR. EVANS:  Yes.  So my response to
15   that is that the legal argument is also considered
16   public comment, and I believe that this was
17   acknowledged by UIEC itself either in -- probably in
18   their response to the Company's motion to strike.
19   And I believe it was a quote -- I don't have those
20   in front of me -- but it was a quote by the
21   Commission or -- UIEC justified its ability to
22   present legal argument consistent with a Commission
23   decision putting those in the context of public
24   comment.  And so I would -- I will go back and
25   review those carefully, but I would suggest that to
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 1   the extent that the response to the Company's motion
 2   to strike has any legal argument, that it should
 3   also fall into the category of public comment
 4   consistent with what I believe the Commission has
 5   held in prior cases where this has become an issue
 6   or has been an issue.
 7                  MR. EVANS:  May I respond?
 8                  COMMISSIONER LEVAR:  I'd like to see
 9   where the other parties might be, if there's any
10   position on the issue.  I'll come back to you to
11   wrap up.  Ms. Schmid, do you have any position on
12   this?
13             MS. SCHMID:  I do.  This is a very unusual
14   situation.  Legal argument is something that the
15   Commission has not, in the past, just adopted on a
16   motion.  It has been put forth to the Commission in
17   the form of a brief, a response brief and things
18   like that.  So to the extent that UIEC is urging
19   that the legal argument as a whole just be accepted
20   by the Commission, the Division objects.  The
21   Division also believes that the legal -- that UIEC's
22   response must be taken as a whole, and you can't
23   necessarily parse out what is legal and what is
24   public comment.  It was all generated by the
25   objection to UIEC not filing testimony but instead
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 1   filing comments.  So based on that, the Division
 2   believes that if the Commission is inclined to take
 3   the legal arguments set forth by UIEC under
 4   consideration, the Division respectfully requests a
 5   chance to file a proper response brief, and would
 6   also move that the other parties, should they like,
 7   have that opportunity.
 8             COMMISSIONER LEVAR:  Thank you.
 9   Mr. Moore, do you have a position on this?
10             MR. MOORE:  Unfortunately, I don't know if
11   I understand it properly.  My understanding is that
12   public comments can include legal arguments, and I
13   don't see any reason why the Commission should issue
14   an order segregating these comments from other
15   public comments.  But I have not thought this
16   through, and we don't have a strong position.
17                  COMMISSIONER LEVAR:  Okay.  Thank
18   you.  Mr. Dodge?
19                  MR. DODGE:  I hesitate to --
20                  COMMISSIONER LEVAR:  Well, you don't
21   have to.
22                  MR. DODGE:  I guess I view it this
23   way.  If tomorrow Professor Cassell, at 5:00,
24   Professor Cassell came down and sat on that stand,
25   gave unsworn comments that in his view a legal
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 1   underpinning necessary for this Commission's
 2   decision to find the EBA just and reasonable has
 3   been eliminated, and therefore as a matter of law
 4   you shouldn't continue it, you must stop it, you
 5   wouldn't be able to accept that as sworn testimony;
 6   you couldn't make a finding based on it.  But if he
 7   persuaded you on the argument, then you have little
 8   choice to follow that admonition.  And I believe
 9   that's what UIEC is saying.  If Ms. Schmid or anyone
10   else wants to respond, I guess, theoretically they
11   could have, but they could also respond with public
12   comments this afternoon or a briefing if you wanted
13   to.  But I think that's what has been put before
14   you.  It's not a matter of testimony; it's a matter
15   of a view of what the legal underpinnings of your
16   rulings were and what's happened to them.  So I
17   don't think you have to rule on it, but I think the
18   issue is there that you at least need to decide
19   whether you're going to consider.
20                  COMMISSIONER LEVAR:  Let me ask --
21   before I go to Mr. Evans to sum up his request --
22   Commissioner Clark or Commissioner White, do you
23   want to ask any questions or wait until he concludes
24   to decide if you have any questions?
25                  COMMISSIONER CLARK.  Just to clarify,
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 1   Mr. Evans, are you asking us to treat what I'll call
 2   the first section of your initial comments -- I
 3   think it was Section 1.  Section 2, actually.
 4   Section 1 was the introduction.  Are you asking us
 5   to treat that as a brief, basically?  Is that what
 6   you're --
 7                  MR. EVANS:  I think basically that
 8   might be correct.  Public comments and -- let me
 9   back up and address -- well, if Professor Cassell
10   were sitting here, he would not be an intervenor.
11   He wouldn't have standing to raise a legal issue
12   before the Commission.  We're intervenors, and so
13   it's not exactly the same.  And even though the
14   Commission may discount our commentary or proposals
15   for amending the EBA going forward as having been
16   submitted as unsworn comments, when we submit legal
17   argument, the credibility is not subject to the
18   credibility of any witness or whether they're sworn
19   or not.  But as Mr. Dodge says, by the strength of
20   the legal argument itself, the purpose of the UIEC
21   comments was to bring these legal issues before the
22   Commission and make them part of the record so that
23   if this all falls apart and goes awry at the end of
24   the day, we cannot say that the issue wasn't raised
25   and wasn't before the Commission.  Our concern,
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 1   frankly, is we don't want to be foreclosed on
 2   reconsideration or appeal because a legal issue
 3   wasn't raised before the Commission.  Hence, we have
 4   raised them in our comments and asked the Commission
 5   to consider them.
 6                  There have been other legal issues
 7   raised here today apart from those raised in the
 8   comments.  For example, does the Commission have
 9   authority to issue interim rates?  That issue along
10   with any others, including what we have already
11   raised, the UEIC would be happy to brief and maybe
12   the Commission wants to ask for legal briefing,
13   which I think would be appropriate to give all
14   parties a chance to weigh in.  But I don't want to
15   be caught up at the end of the Commission's order in
16   a position where Rocky Mountain Power is alleging
17   you didn't raise the legal issue below.  So I want
18   those legal arguments to be made part of the record.
19                  COMMISSIONER CLARK:  One reaction
20   that I have to that is that the procedural schedule
21   doesn't call for briefing in this matter, and so how
22   would we -- if a party unilaterally decides to file
23   a brief with us, what stature does that have before
24   us without any provision in the schedule for any
25   party to do that?
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 1                  MR. EVANS:  It is purely advisory at
 2   this point.  If and when this goes to a decision, I
 3   would agree that the legal issue must be raised
 4   again on reconsideration.  It should be considered
 5   an advisory at this point.
 6                  COMMISSIONER CLARK:  Thank you.  That
 7   concludes my questions.  Thank you, Mr. Evans.
 8                  COMMISSIONER LEVAR:  Mr. White, did
 9   you have any questions?
10                  COMMISSIONER WHITE:  It almost sounds
11   like a proffer, I guess.  You're just trying to get
12   something on the record, not necessarily as a -- let
13   me ask you this.  If today at 5:30 p.m., a member of
14   the public comes and gets on the stand and begins to
15   read an article they have carefully drafted, should
16   we let that stand and do we need to allow the
17   Company or parties a chance to respond to those
18   arguments?  I'm kind of piggybacking on what
19   Commissioner Clark said about -- typically, in a
20   procedural schedule, there's time for motions,
21   briefings, et cetera, and this is unique in the
22   sense that I understand that there's been a motion
23   to strike filed that I'm just trying to look at the
24   fairness of it, I guess.
25                  MR. EVANS:  If a public witness were
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 1   to appear and offer legal opinion on the
 2   Commission's authority, I think it would be
 3   considered advisory.  And would it be on the record?
 4   Do you put public comment on the record?  The
 5   difference is at the end of the proceeding, they
 6   wouldn't have the standing to appeal or request
 7   consideration that we would.  So because there was a
 8   motion to strike filed and because I'm unclear about
 9   the status of the motion to strike pleadings
10   themselves as being part of the record, I raise the
11   issue and ask for the Commission to consider it all
12   as being part of the record and, at this point, the
13   legal argument is advisory.
14                  COMMISSIONER WHITE:  I have nothing
15   further.
16                  COMMISSIONER LEVAR:  Did you want to
17   sum up your motion, or did you do so in response to
18   those questions, Mr. Evans?
19                  MR. EVANS:  I think I have said what
20   I needed to say here today apart from what is in the
21   written documents.
22                  COMMISSIONER LEVAR:  I think it would
23   be appropriate to take a short recess right now.  I
24   don't know how long.  We might not need more than
25   five minutes, but why didn't we say 2:30.
0175
 1                  COMMISSIONER CLARK:  That's fine,
 2   Chair LeVar.  I was just wondering if we might
 3   address this when we come back at 5:00, but I guess
 4   that imposes --
 5                  COMMISSIONER LEVAR:  I think that
 6   would be a larger imposition on some.  We will
 7   recess until approximately 2:30.
 8                  (A brief recess was taken.)
 9                  COMMISSIONER LEVAR:  We have reviewed
10   our January 12 order on PacifiCorp's motion to
11   strike.  We decline to opine on that order or to
12   interpret its implications with respect to appellate
13   rights, and we let that order stand as written
14   without further comment.  And so now I'll go back to
15   my other questions.  Are there any other matters to
16   take up before we adjourn before the public witness
17   hearing later today?  I'm not seeing any.
18                  MR. DODGE:  Just a request to be
19   excused from the 5:00 p.m. public witness hearing.
20                  COMMISSIONER LEVAR:  I'm not aware of
21   any rule that requires parties' attendance at public
22   witness hearings.  Maybe there is one that I'm not
23   aware of, but we won't be surprised if you're not
24   here.  Anything else?  We're adjourned until 5:00.
25      (The proceedings concluded at 2:50 p.m.)
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		824						LN		31		13		false		          13   I'll let you sum.				false

		825						LN		31		14		false		          14                  MS. HOGLE:  Yes, your Honor.  What				false

		826						LN		31		15		false		          15   Mr. Dodge and Mr. Moore and, I believe, Mr. Evans,				false

		827						LN		31		16		false		          16   are attempting to do would undermine the process and				false

		828						LN		31		17		false		          17   has been undermining the process that is going on				false

		829						LN		31		18		false		          18   today.  I believe the Commission was clear in its				false

		830						LN		31		19		false		          19   order last week about UIEC being a public witness.				false

		831						LN		31		20		false		          20   I believe that UIEC is making a case or did, in				false

		832						LN		31		21		false		          21   fact, make a case in its comments regarding the EBA.				false

		833						LN		31		22		false		          22   It's not just defending its position or it's not				false

		834						LN		31		23		false		          23   just wanting to clarify comments or testimony made				false

		835						LN		31		24		false		          24   by Mr. Peterson this morning.  UIEC laid out its				false

		836						LN		31		25		false		          25   case very clearly in its comments, and the				false

		837						PG		32		0		false		page 32				false

		838						LN		32		1		false		           1   Commission has already determined that those				false

		839						LN		32		2		false		           2   comments are public.  It follows then that it should				false

		840						LN		32		3		false		           3   be treated just like a public witness would be				false

		841						LN		32		4		false		           4   treated.				false

		842						LN		32		5		false		           5                  And this is even more important when				false

		843						LN		32		6		false		           6   the attorney representing the UIEC has been				false

		844						LN		32		7		false		           7   participating in this proceeding for a very long				false

		845						LN		32		8		false		           8   time and knows the process very well, and in the				false

		846						LN		32		9		false		           9   Company's case, is attempting to undermine it and				false

		847						LN		32		10		false		          10   changing the rules as we speak.  That is its attempt				false

		848						LN		32		11		false		          11   and therefore the Commission -- excuse me, the				false

		849						LN		32		12		false		          12   Company -- again moves for the Commission to strike				false

		850						LN		32		13		false		          13   any of Mr. Evans' testimony that comes out as a				false

		851						LN		32		14		false		          14   result of this and deems his questioning to be				false

		852						LN		32		15		false		          15   inappropriate.				false

		853						LN		32		16		false		          16                  MR. EVANS:  May I respond?				false

		854						LN		32		17		false		          17                  COMMISSIONER LEVAR:  I mean, at some				false

		855						LN		32		18		false		          18   point, we don't want to continue back and forth.  I				false

		856						LN		32		19		false		          19   think she has the right to sum her motion, but if				false

		857						LN		32		20		false		          20   you want to comment a little bit further --				false

		858						LN		32		21		false		          21                  MR. EVANS:  It isn't accurate to say				false

		859						LN		32		22		false		          22   that we are in the same status of a public witness.				false

		860						LN		32		23		false		          23   We are intervenors in this proceeding and, as				false

		861						LN		32		24		false		          24   Ms. Hogle points out, have been for seven years.				false

		862						LN		32		25		false		          25   The fact that we chose not to file testimony in this				false

		863						PG		33		0		false		page 33				false

		864						LN		33		1		false		           1   phase of the docket shouldn't preclude us from				false

		865						LN		33		2		false		           2   offering legal argument to the Commission.  And when				false

		866						LN		33		3		false		           3   the Division's witness addresses that argument from				false

		867						LN		33		4		false		           4   the stand and challenges some of the assumptions				false

		868						LN		33		5		false		           5   that are made in that argument that are based on the				false

		869						LN		33		6		false		           6   Division's report, I think the cross is entirely				false

		870						LN		33		7		false		           7   appropriate.  I'm not trying to make my case.  I'm				false

		871						LN		33		8		false		           8   trying to rebut the Division's surrebuttal -- this				false

		872						LN		33		9		false		           9   is surrebuttal of the Division's rebuttal of my				false

		873						LN		33		10		false		          10   case.  If they thought that this should be treated				false

		874						LN		33		11		false		          11   like testimony, then they should not have addressed				false

		875						LN		33		12		false		          12   it from the stand this morning.				false

		876						LN		33		13		false		          13                  COMMISSIONER LEVAR:  Anything				false

		877						LN		33		14		false		          14   further, Ms. Hogle?				false

		878						LN		33		15		false		          15                  MS. HOGLE: I believe that he just				false

		879						LN		33		16		false		          16   made a statement.  He testified and, therefore,				false

		880						LN		33		17		false		          17   again, the fact that he is a well-known lawyer, has				false

		881						LN		33		18		false		          18   been participating in this case for a long time				false

		882						LN		33		19		false		          19   really underscores the importance of keeping the				false

		883						LN		33		20		false		          20   process as has been and as has the Commission				false

		884						LN		33		21		false		          21   historically respected it and followed.  Thank you.				false

		885						LN		33		22		false		          22                  MS. SCHMID:  And may I add one more				false

		886						LN		33		23		false		          23   thing?  Mr. Peterson's summary this morning				false

		887						LN		33		24		false		          24   summarized his written testimony.  UIEC and				false

		888						LN		33		25		false		          25   others --				false
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		890						LN		34		1		false		           1                  COMMISSIONER LEVAR:  I'm not sure				false

		891						LN		34		2		false		           2   your microphone is picking up.				false

		892						LN		34		3		false		           3                  MS. SCHMID:  UIEC is not the only				false

		893						LN		34		4		false		           4   party to question the audit, so I think that it is				false

		894						LN		34		5		false		           5   unreasonable to characterize Mr. Peterson's comments				false

		895						LN		34		6		false		           6   as just addressing UIEC's public witness comments.				false

		896						LN		34		7		false		           7                  COMMISSIONER LEVAR:  Thank you.				false

		897						LN		34		8		false		           8   Before I rule on this motion, I'm just going to turn				false

		898						LN		34		9		false		           9   to my colleagues and see if a break is appropriate				false

		899						LN		34		10		false		          10   or if any discussion among the three of us -- sorry				false

		900						LN		34		11		false		          11   to put you on the spot.				false

		901						LN		34		12		false		          12                  COMMISSIONER CLARK:  I'm fine with				false

		902						LN		34		13		false		          13   you ruling on the motion, Chair LeVar, and I'll give				false

		903						LN		34		14		false		          14   you my perspective if you'd like, but I think you				false

		904						LN		34		15		false		          15   should allow the question Mr. Evans wants to ask.				false

		905						LN		34		16		false		          16   Seems to me it's a reasonable follow-up to Mr.				false

		906						LN		34		17		false		          17   Peterson's statements to us today or testimony to us				false

		907						LN		34		18		false		          18   today.  His summary, in other words.				false

		908						LN		34		19		false		          19                  COMMISSIONER WHITE:  I guess my				false

		909						LN		34		20		false		          20   concern is, I recognize that the Commission in the				false

		910						LN		34		21		false		          21   past and historically has allowed intervening				false

		911						LN		34		22		false		          22   parties who have not had a witness to participate,				false

		912						LN		34		23		false		          23   but I guess my concern is, you know, again, we have				false

		913						LN		34		24		false		          24   issued an order with respect to UIEC's comments.				false

		914						LN		34		25		false		          25   And I guess my question is, if we open this up,				false

		915						PG		35		0		false		page 35				false

		916						LN		35		1		false		           1   where does it end?  In other words, if Mr. Peterson				false

		917						LN		35		2		false		           2   introduces additional evidence beyond the scope --				false

		918						LN		35		3		false		           3   he was intending to address the comments of UIEC's				false

		919						LN		35		4		false		           4   -- does that then provide another right for				false

		920						LN		35		5		false		           5   essentially in vivo or live round of additional				false

		921						LN		35		6		false		           6   testimony on the part of other intervenors or				false

		922						LN		35		7		false		           7   parties in this case?  I guess that's my question is				false

		923						LN		35		8		false		           8   where does this end.				false

		924						LN		35		9		false		           9                  COMMISSIONER LEVAR:  So you're asking				false

		925						LN		35		10		false		          10   Mr. Evans a question?				false

		926						LN		35		11		false		          11                  COMMISSIONER WHITE:  I'm just				false

		927						LN		35		12		false		          12   responding to your -- again, maybe this is more				false

		928						LN		35		13		false		          13   appropriate to have a discussion offline, but I'm				false

		929						LN		35		14		false		          14   thinking out loud about my concerns about where				false

		930						LN		35		15		false		          15   we're heading with this.  I guess I would -- again,				false

		931						LN		35		16		false		          16   if it was very, very discreetly focused on that				false

		932						LN		35		17		false		          17   specific issue of what he's introduced today rather				false

		933						LN		35		18		false		          18   than going beyond that, that might be a				false

		934						LN		35		19		false		          19   consideration to think about.  But, you know, if				false

		935						LN		35		20		false		          20   we're going to allow additional live cross -- I mean				false

		936						LN		35		21		false		          21   additional testimony outside the scope of direct,				false

		937						LN		35		22		false		          22   that's my question is where does that end.  So with				false

		938						LN		35		23		false		          23   that, I guess the question is do you want to take it				false

		939						LN		35		24		false		          24   offline to think about this for a second or are you				false

		940						LN		35		25		false		          25   ready to -- I'll defer to you ultimately.				false
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		942						LN		36		1		false		           1                  COMMISSIONER LEVAR:  I think the				false

		943						LN		36		2		false		           2   right way -- I think I'm going to rule on this				false

		944						LN		36		3		false		           3   motion.  And as I look at the administrative ruling,				false

		945						LN		36		4		false		           4   which in R746-111-10 says, "The Commission				false

		946						LN		36		5		false		           5   discourages and may prohibit parties from making				false

		947						LN		36		6		false		           6   their cases through cross-examination."  And I think				false

		948						LN		36		7		false		           7   the line that seems appropriate to me based on				false

		949						LN		36		8		false		           8   Ms. Hogle's objection is probably one that's going				false

		950						LN		36		9		false		           9   to have to be addressed on a question-by-question				false

		951						LN		36		10		false		          10   basis.  I agree that it's inappropriate for UIEC to				false

		952						LN		36		11		false		          11   try to make its public comments into sworn testimony				false

		953						LN		36		12		false		          12   in this hearing through questions, and that's the				false

		954						LN		36		13		false		          13   line we have to be careful that we don't cross.				false

		955						LN		36		14		false		          14                  Where it's asking Mr. Peterson				false

		956						LN		36		15		false		          15   questions about his testimony, to the specific				false

		957						LN		36		16		false		          16   objection, I don't have the transcript in front of				false

		958						LN		36		17		false		          17   me and I don't have a photographic memory to				false

		959						LN		36		18		false		          18   remember exactly what Mr. Peterson has said this				false

		960						LN		36		19		false		          19   morning with respect to his testimony, and I don't				false

		961						LN		36		20		false		          20   even remember whether he specifically referred to				false

		962						LN		36		21		false		          21   the legal arguments or whether he referred to				false

		963						LN		36		22		false		          22   principles that are contained in the public comments				false

		964						LN		36		23		false		          23   from UIEC.  So it seems to me the appropriate way to				false

		965						LN		36		24		false		          24   handle this matter is to allow questioning with that				false

		966						LN		36		25		false		          25   line as the line we don't want to cross, and we may				false
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		968						LN		37		1		false		           1   have to deal with individual objections as that				false

		969						LN		37		2		false		           2   questioning goes forward.				false

		970						LN		37		3		false		           3                  MR. EVANS:  Thank you.				false

		971						LN		37		4		false		           4                  MS. SCHMID:  To facilitate narrowing				false

		972						LN		37		5		false		           5   the scope of Mr. Evans' questions and making sure				false

		973						LN		37		6		false		           6   they are appropriate, the Division would request				false

		974						LN		37		7		false		           7   that the court reporter read back the portion of Mr.				false

		975						LN		37		8		false		           8   Peterson's summary this morning addressing the				false

		976						LN		37		9		false		           9   audit.				false

		977						LN		37		10		false		          10                  COMMISSIONER LEVAR:  What's the best				false

		978						LN		37		11		false		          11   way for us to identify that portion of his				false

		979						LN		37		12		false		          12   testimony?  Should we take a brief recess and, Ms.				false

		980						LN		37		13		false		          13   Schmid, maybe communicate with the court reporter on				false

		981						LN		37		14		false		          14   that or any party that wants to do so?  I think				false

		982						LN		37		15		false		          15   that's probably an appropriate, helpful step at this				false

		983						LN		37		16		false		          16   point.  Would a five-minute break facilitate that?				false

		984						LN		37		17		false		          17                  MS. SCHMID:  I believe it would.				false

		985						LN		37		18		false		          18                  COMMISSIONER LEVAR:  Why don't we				false

		986						LN		37		19		false		          19   come back at 9:50.				false

		987						LN		37		20		false		          20                  (A brief recess was taken.)				false

		988						LN		37		21		false		          21                  COMMISSIONER LEVAR:  So then before				false

		989						LN		37		22		false		          22   we go to Mr. Evans' first question, Ms. Schmid				false

		990						LN		37		23		false		          23   wanted to make a clarification with respect to				false

		991						LN		37		24		false		          24   Mr. Peterson's testimony this morning; is that				false

		992						LN		37		25		false		          25   correct?				false
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		994						LN		38		1		false		           1                  MS. SCHMID:  Yes.  What I'd like to				false

		995						LN		38		2		false		           2   do is have the court reporter read her rough				false

		996						LN		38		3		false		           3   transcription into the record to help us focus.				false

		997						LN		38		4		false		           4                  COMMISSIONER LEVAR:  Okay.  And				false

		998						LN		38		5		false		           5   you've identified the portion?				false

		999						LN		38		6		false		           6                  MS. SCHMID:  Yes.  And Mr. Evans				false

		1000						LN		38		7		false		           7   participated in that, as did Ms. Hogle.				false

		1001						LN		38		8		false		           8                  COMMISSIONER LEVAR:  Okay.  Thank				false

		1002						LN		38		9		false		           9   you.				false

		1003						LN		38		10		false		          10       (A portion of the transcript was read back.)				false

		1004						LN		38		11		false		          11                  MR. EVANS:  Mr. Chairman, I think				false

		1005						LN		38		12		false		          12   she's read the portion that entitles me to ask the				false

		1006						LN		38		13		false		          13   question, because his testimony, in the very first				false

		1007						LN		38		14		false		          14   part, says he's addressing intervenor comments.  And				false

		1008						LN		38		15		false		          15   so I want to respond to his addressing those				false

		1009						LN		38		16		false		          16   comments.  She can read the beginning of that				false

		1010						LN		38		17		false		          17   paragraph again to confirm that his comments were				false

		1011						LN		38		18		false		          18   directed to the UIEC comments, if you'd like.				false

		1012						LN		38		19		false		          19                  COMMISSIONER LEVAR:  I'm not sure she				false

		1013						LN		38		20		false		          20   should necessarily re-read it.  Was there any more				false

		1014						LN		38		21		false		          21   you wanted read into the record, Ms. Schmid?				false

		1015						LN		38		22		false		          22                  MS. SCHMID:  Yes.  I would like to				false

		1016						LN		38		23		false		          23   have his comments on the audit read into the record				false

		1017						LN		38		24		false		          24   in totality so we aren't just taking a single				false

		1018						LN		38		25		false		          25   sentence out of context.				false
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		1020						LN		39		1		false		           1                  (The paragraph was read back.)				false

		1021						LN		39		2		false		           2                  MR. PETERSON:  May I make a comment				false

		1022						LN		39		3		false		           3   on what she just read?				false

		1023						LN		39		4		false		           4                  COMMISSIONER LEVAR:  I'm not sure how				false

		1024						LN		39		5		false		           5   appropriate that is.				false

		1025						LN		39		6		false		           6                  MR. EVANS:  Thank you, Mr. Chairman.				false

		1026						LN		39		7		false		           7   Mr. Peterson, since we're opening this back up, I				false

		1027						LN		39		8		false		           8   think you can find opportunities to comment.				false

		1028						LN		39		9		false		           9   Really, what I'm searching for is clarification, and				false

		1029						LN		39		10		false		          10   the questions are probably a lot more innocuous than				false

		1030						LN		39		11		false		          11   the lead-up to allowing the question might suggest.				false

		1031						LN		39		12		false		          12   I wonder -- statistically, you say that the Division				false

		1032						LN		39		13		false		          13   cannot attest the results are statistically				false

		1033						LN		39		14		false		          14   accurate.  Can you explain what that means?				false

		1034						LN		39		15		false		          15                  MS. HOGLE:  I'm sorry.  I'm going to				false

		1035						LN		39		16		false		          16   renew my objection.  I object because I did not hear				false

		1036						LN		39		17		false		          17   the UIEC being mentioned in any of the language that				false

		1037						LN		39		18		false		          18   was read back from the reporter, and so I don't				false

		1038						LN		39		19		false		          19   believe that Mr. Peterson was discussing the UIEC				false

		1039						LN		39		20		false		          20   comments at all.				false

		1040						LN		39		21		false		          21                  MR. EVANS:  Well, let's ask				false

		1041						LN		39		22		false		          22   Mr. Peterson.				false

		1042						LN		39		23		false		          23                  COMMISSIONER LEVAR:  Before we ask --				false

		1043						LN		39		24		false		          24   I think I'll rule on this objection.  The basis on				false

		1044						LN		39		25		false		          25   which we're allowing Mr. Evans to ask questions is				false
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		1046						LN		40		1		false		           1   not whether UIEC was referred to in Mr. Peterson's				false

		1047						LN		40		2		false		           2   statements.  It's whether he's crossing the line				false

		1048						LN		40		3		false		           3   from asking clarifying questions of Mr. Peterson's				false

		1049						LN		40		4		false		           4   testimony versus trying to rehabilitate or trying				false

		1050						LN		40		5		false		           5   to -- rehabilitate is a strong word -- trying to				false

		1051						LN		40		6		false		           6   change his unsworn comments into testimony at the				false

		1052						LN		40		7		false		           7   hearing.  That's the line I think we can't cross.				false

		1053						LN		40		8		false		           8   Although, having said that, I do recall the phrase				false

		1054						LN		40		9		false		           9   "intervenor comments," and I believe UIEC is the				false

		1055						LN		40		10		false		          10   only intervenor that's filed unsworn comments.  But				false

		1056						LN		40		11		false		          11   with that, I think I'm going to allow the question				false

		1057						LN		40		12		false		          12   to be answered.				false

		1058						LN		40		13		false		          13                  THE WITNESS:  Okay.  Would you repeat				false

		1059						LN		40		14		false		          14   the question, please?				false

		1060						LN		40		15		false		          15   BY MR. EVANS:				false

		1061						LN		40		16		false		          16        Q.   The question is what does it mean to say				false

		1062						LN		40		17		false		          17   that the Division cannot attest that the results are				false

		1063						LN		40		18		false		          18   statistically accurate?				false

		1064						LN		40		19		false		          19        A.   Well, my understanding of the audit				false

		1065						LN		40		20		false		          20   process -- when a CPA firm, for example, audits a				false

		1066						LN		40		21		false		          21   company and files an attestation of correctness to				false

		1067						LN		40		22		false		          22   financial statements, they have reviewed the				false
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		1313						LN		50		8		false		           8   trying to make, but that's what we're trying to say.				false

		1314						LN		50		9		false		           9                  COMMISSIONER CLARK:  I just wanted to				false

		1315						LN		50		10		false		          10   be sure that I could infer, at least from your				false

		1316						LN		50		11		false		          11   testimony -- and it's probably explicit here as				false

		1317						LN		50		12		false		          12   well -- that additional time would allow you to				false

		1318						LN		50		13		false		          13   check more items and feel greater confidence in your				false

		1319						LN		50		14		false		          14   work product, ultimately, at the conclusion of the				false

		1320						LN		50		15		false		          15   final review of a given period of net power costs.				false

		1321						LN		50		16		false		          16                  THE WITNESS:  Yes, that's a fair				false

		1322						LN		50		17		false		          17   statement.				false

		1323						LN		50		18		false		          18                  COMMISSIONER CLARK:  And you ask us				false

		1324						LN		50		19		false		          19   to consider implementing interim rates but recognize				false

		1325						LN		50		20		false		          20   that there may be legal issues associated with that,				false

		1326						LN		50		21		false		          21   and I'm loathe to ask you to offer a legal opinion				false

		1327						LN		50		22		false		          22   on that or to express the Division's view, but I'm				false

		1328						LN		50		23		false		          23   interested in whether or not the Division does have				false

		1329						LN		50		24		false		          24   a view.  So I guess I turn to the Division's counsel				false

		1330						LN		50		25		false		          25   to inquire, is there any reason why or any legal				false

		1331						PG		51		0		false		page 51				false

		1332						LN		51		1		false		           1   impediment in the Division's view for the Commission				false

		1333						LN		51		2		false		           2   to approve the recommendation that we employ interim				false

		1334						LN		51		3		false		           3   rates in this setting as we do in some other				false

		1335						LN		51		4		false		           4   balancing account related dockets?				false

		1336						LN		51		5		false		           5                  MS. SCHMID:  Earlier in this lengthy				false

		1337						LN		51		6		false		           6   process, the Commission did rule that interim rates				false

		1338						LN		51		7		false		           7   were not allowed under the statute.  That said,				false

		1339						LN		51		8		false		           8   there are ways to implement interim rates, such as				false

		1340						LN		51		9		false		           9   seeking a change at the legislature of the statute				false

		1341						LN		51		10		false		          10   and perhaps other means.  The Commission could also				false

		1342						LN		51		11		false		          11   change its order, but at this time I believe there				false

		1343						LN		51		12		false		          12   are impediments to having interim rates.				false

		1344						LN		51		13		false		          13                  COMMISSIONER CLARK:  Thank you.  I				false

		1345						LN		51		14		false		          14   don't have further questions.				false

		1346						LN		51		15		false		          15                  COMMISSIONER LEVAR:  Commissioner				false

		1347						LN		51		16		false		          16   White?				false

		1348						LN		51		17		false		          17                  COMMISSIONER WHITE:  Sorry to beat a				false

		1349						LN		51		18		false		          18   dead horse on this audit issue.  Question:  Are you				false

		1350						LN		51		19		false		          19   aware of any other Commission proceedings in which				false

		1351						LN		51		20		false		          20   the Division participates where an audit is				false

		1352						LN		51		21		false		          21   performed as required to be upheld to the degree of,				false

		1353						LN		51		22		false		          22   you know, the licensure of a CPA's formal audit?  I				false

		1354						LN		51		23		false		          23   mean, is that the standard or is that from the				false

		1355						LN		51		24		false		          24   Division's perspective in terms of auditing?				false

		1356						LN		51		25		false		          25                  THE WITNESS:  Personally, I'm not				false

		1357						PG		52		0		false		page 52				false

		1358						LN		52		1		false		           1   aware of anything, as I sit here, that we are making				false

		1359						LN		52		2		false		           2   a specific attestation as to the correctness of				false

		1360						LN		52		3		false		           3   those things.  I don't think we do that.  So in that				false

		1361						LN		52		4		false		           4   regard, what I'm saying is similar to what I think				false

		1362						LN		52		5		false		           5   the other audit situations are that we're involved				false

		1363						LN		52		6		false		           6   with.  The Division did not want -- given the fact				false

		1364						LN		52		7		false		           7   that we hired an outside consultant and we spent				false

		1365						LN		52		8		false		           8   several months working with the Company to				false

		1366						LN		52		9		false		           9   understand their EBA filing, I did not want any				false

		1367						LN		52		10		false		          10   parties to get the impression that we were able to				false

		1368						LN		52		11		false		          11   make such a formal attestation.				false

		1369						LN		52		12		false		          12                  COMMISSIONER WHITE:  Is it uncommon				false

		1370						LN		52		13		false		          13   or unusual in dockets or proceedings or audit				false

		1371						LN		52		14		false		          14   procedure where there's voluminous amounts of data,				false

		1372						LN		52		15		false		          15   I guess, to pull samples for auditing purposes or is				false

		1373						LN		52		16		false		          16   that unusual or is that a common practice?				false

		1374						LN		52		17		false		          17                  THE WITNESS:  That would be fairly				false

		1375						LN		52		18		false		          18   typical if you're doing any kind of auditing.  I				false

		1376						LN		52		19		false		          19   mean there's -- you could audit the whole universe				false

		1377						LN		52		20		false		          20   of something of a particular item if it only had a				false

		1378						LN		52		21		false		          21   few items involved.  But if you're looking at				false

		1379						LN		52		22		false		          22   thousands of different transactions, then it would				false

		1380						LN		52		23		false		          23   be common to do a sample and see if anything shows				false

		1381						LN		52		24		false		          24   up that causes concern.				false

		1382						LN		52		25		false		          25                  COMMISSIONER WHITE:  There's been				false

		1383						PG		53		0		false		page 53				false

		1384						LN		53		1		false		           1   some discussion about, you know, essentially,				false

		1385						LN		53		2		false		           2   bringing in or taking out typical or not typical --				false

		1386						LN		53		3		false		           3   but historically since the EBA has been going on --				false

		1387						LN		53		4		false		           4   components of what's considered NPC, net power				false

		1388						LN		53		5		false		           5   costs.  Assuming our innuendo that the current EBA				false

		1389						LN		53		6		false		           6   continues in pilot format until the legislature and				false

		1390						LN		53		7		false		           7   the reports are filed, et cetera, is there any				false

		1391						LN		53		8		false		           8   concern on the Division's part of essentially				false

		1392						LN		53		9		false		           9   altering the definition of net power cost during				false

		1393						LN		53		10		false		          10   that evaluation period?				false

		1394						LN		53		11		false		          11                  THE WITNESS:  Yes.  I think that the				false

		1395						LN		53		12		false		          12   Division thinks that that would set a bad precedent				false

		1396						LN		53		13		false		          13   that would ultimately come back and be used in any				false

		1397						LN		53		14		false		          14   future hearings about the structure of the EBA.  We				false

		1398						LN		53		15		false		          15   would be concerned about making changes like that.				false

		1399						LN		53		16		false		          16                  COMMISSIONER WHITE:  The one final				false

		1400						LN		53		17		false		          17   question is just to understand the suggestion of				false

		1401						LN		53		18		false		          18   ordering a rate case yearly and then understanding				false

		1402						LN		53		19		false		          19   that in context with the interim rate concept:  Are				false

		1403						LN		53		20		false		          20   those two concepts linked together or are those				false

		1404						LN		53		21		false		          21   mutually exclusive?				false

		1405						LN		53		22		false		          22                  THE WITNESS:  Well, they're --				false

		1406						LN		53		23		false		          23                  MS. SCHMID:  Pardon me.  Did you mean				false

		1407						LN		53		24		false		          24   to say a rate case every three years?				false

		1408						LN		53		25		false		          25                  COMMISSIONER WHITE:  Yes, but				false

		1409						PG		54		0		false		page 54				false

		1410						LN		54		1		false		           1   understanding is the first would be filed.				false

		1411						LN		54		2		false		           2                  THE WITNESS:  We asked that one be				false

		1412						LN		54		3		false		           3   filed this year and then at least every three years				false

		1413						LN		54		4		false		           4   after that.  That was our recommendation suggestion.				false

		1414						LN		54		5		false		           5   I think they're mutually exclusive.				false

		1415						LN		54		6		false		           6                  COMMISSIONER WHITE:  That's all I				false

		1416						LN		54		7		false		           7   have, Chair.				false

		1417						LN		54		8		false		           8                  COMMISSIONER LEVAR:  One other				false

		1418						LN		54		9		false		           9   question with respect to your request for interim				false

		1419						LN		54		10		false		          10   rate authority.  As I'm thinking about other cases				false

		1420						LN		54		11		false		          11   with other utilities where we grant interim rates,				false

		1421						LN		54		12		false		          12   there are some situations where the interim rates				false

		1422						LN		54		13		false		          13   have remained interim for fairly lengthy periods of				false

		1423						LN		54		14		false		          14   time, multiple years.  Are you suggesting that if we				false

		1424						LN		54		15		false		          15   consider allowing interim rates that it would have				false

		1425						LN		54		16		false		          16   to be final one way or another before the next EBA				false

		1426						LN		54		17		false		          17   is filed next year, either by Division				false

		1427						LN		54		18		false		          18   recommendation or made final in the absence of one?				false

		1428						LN		54		19		false		          19                  THE WITNESS:  That was the intent of				false

		1429						LN		54		20		false		          20   our recommendation was to avoid pancaking to have --				false

		1430						LN		54		21		false		          21   I think the suggestion is that the Commission would				false

		1431						LN		54		22		false		          22   issue an order March 1st, and that would, absent any				false

		1432						LN		54		23		false		          23   additional true-ups, that could be done relatively				false

		1433						LN		54		24		false		          24   shortly over a month or two as a result of interim				false

		1434						LN		54		25		false		          25   rates.  We would avoid pancaking cases; we would				false

		1435						PG		55		0		false		page 55				false

		1436						LN		55		1		false		           1   make them within the year.  We would make a given				false

		1437						LN		55		2		false		           2   EBA filing final and avoid the pancaking of cases				false

		1438						LN		55		3		false		           3   that seem to have in another utility.				false

		1439						LN		55		4		false		           4                  COMMISSIONER LEVAR:  Let me ask one				false

		1440						LN		55		5		false		           5   further clarification.  You said it would be your				false

		1441						LN		55		6		false		           6   desire to avoid the pancaking.  Do you believe				false

		1442						LN		55		7		false		           7   that's a necessity that interim rates have got to be				false

		1443						LN		55		8		false		           8   final before the next EBA filing?				false

		1444						LN		55		9		false		           9        A.   No, I don't think they have to be.  In the				false

		1445						LN		55		10		false		          10   absence of interim rates, the suggestion would be				false

		1446						LN		55		11		false		          11   that if the Commission were to accept the Division's				false

		1447						LN		55		12		false		          12   proposal of the process, the Commission would order				false

		1448						LN		55		13		false		          13   by March 1st of the following year the EBA -- let				false

		1449						LN		55		14		false		          14   the EBA amortization go into effect, whatever it is,				false

		1450						LN		55		15		false		          15   and then that would continue for the next 12 months.				false

		1451						LN		55		16		false		          16   So there would be the situation potentially like we				false

		1452						LN		55		17		false		          17   have now for a while that there would be overlapping				false

		1453						LN		55		18		false		          18   EBA dockets that were being amortized, but as far as				false

		1454						LN		55		19		false		          19   the process before the Commission is concerned,				false

		1455						LN		55		20		false		          20   we're hopeful that it would end before the next EBA				false

		1456						LN		55		21		false		          21   filing was made.				false

		1457						LN		55		22		false		          22             COMMISSIONER LEVAR:  Thank you.  I think				false

		1458						LN		55		23		false		          23   that's all for you, Mr. Peterson.				false

		1459						LN		55		24		false		          24                  MS. HOGLE:  Your Honor, excuse me.				false

		1460						LN		55		25		false		          25   I'm wondering if you can give me some leeway in				false

		1461						PG		56		0		false		page 56				false

		1462						LN		56		1		false		           1   asking one or two questions regarding Mr. Peterson's				false

		1463						LN		56		2		false		           2   responses.				false

		1464						LN		56		3		false		           3                  COMMISSIONER LEVAR:  We typically				false

		1465						LN		56		4		false		           4   don't allow questions after the Commissioner				false

		1466						LN		56		5		false		           5   questions for redirect from those, but I think we'll				false

		1467						LN		56		6		false		           6   allow a little leeway today to do that.				false

		1468						LN		56		7		false		           7                       EXAMINATION				false

		1469						LN		56		8		false		           8   BY MS. HOGLE:				false

		1470						LN		56		9		false		           9        Q.   I appreciate that.  Mr. Peterson, earlier				false

		1471						LN		56		10		false		          10   you were asked about limitations that the Division				false

		1472						LN		56		11		false		          11   has in auditing the Company's EBA net power costs.				false

		1473						LN		56		12		false		          12   Do you recall that?				false

		1474						LN		56		13		false		          13        A.   I recall talking about that.				false

		1475						LN		56		14		false		          14        Q.   Isn't it true that in prior DPU audit				false

		1476						LN		56		15		false		          15   reports the Division has stated that the audit				false

		1477						LN		56		16		false		          16   has -- the difficulty has not been as other parties,				false

		1478						LN		56		17		false		          17   for example, in this proceeding today have noted,				false

		1479						LN		56		18		false		          18   because the Division has been able to review				false

		1480						LN		56		19		false		          19   documentation testing and key controls that would				false

		1481						LN		56		20		false		          20   allow the error, for example, to be more noticeable.				false

		1482						LN		56		21		false		          21   Am I clear on that?  Did you get me with that?				false

		1483						LN		56		22		false		          22        A.   Let me repeat what I think you asked me,				false

		1484						LN		56		23		false		          23   if I may.  You're asking me in prior audit reports,				false

		1485						LN		56		24		false		          24   the Division has reported that it has done a				false

		1486						LN		56		25		false		          25   sampling of transactions and also reviewed the				false

		1487						PG		57		0		false		page 57				false

		1488						LN		57		1		false		           1   Company's various manuals as to how things are				false

		1489						LN		57		2		false		           2   supposed to be done and refute the general process.				false

		1490						LN		57		3		false		           3   I think that is all true.				false

		1491						LN		57		4		false		           4        Q.   And so has this allowed the Division a				false

		1492						LN		57		5		false		           5   little bit more comfort in knowing that the sampling				false

		1493						LN		57		6		false		           6   of transactions that it has reviewed is a fair				false

		1494						LN		57		7		false		           7   representation of other transactions or other				false

		1495						LN		57		8		false		           8   support that the Division has not necessarily				false

		1496						LN		57		9		false		           9   reviewed, but based on these key control and				false

		1497						LN		57		10		false		          10   documentation processes, the Division has some				false

		1498						LN		57		11		false		          11   comfort that at least it would be able to know				false

		1499						LN		57		12		false		          12   whether there are errors?				false

		1500						LN		57		13		false		          13        A.   I think that's generally correct.				false

		1501						LN		57		14		false		          14   Again -- and I guess this may be too fine of a point				false

		1502						LN		57		15		false		          15   that I was trying to make on it -- we have a certain				false

		1503						LN		57		16		false		          16   level of comfort or that we have achieved a certain				false

		1504						LN		57		17		false		          17   level of comfort over the several audit cycles that				false

		1505						LN		57		18		false		          18   we have been through as we've worked through various				false

		1506						LN		57		19		false		          19   difficulties with the Company.  So I think my				false

		1507						LN		57		20		false		          20   opening statement intended to convey that there is				false

		1508						LN		57		21		false		          21   a level of comfort that the Division has with what				false

		1509						LN		57		22		false		          22   the Company is doing.  And I do not want to convey				false

		1510						LN		57		23		false		          23   the impression that based upon our investigations we				false

		1511						LN		57		24		false		          24   have reason to believe that there is material				false

		1512						LN		57		25		false		          25   inaccuracy or imprudence with the Company's books				false

		1513						PG		58		0		false		page 58				false

		1514						LN		58		1		false		           1   and records and the Company's behavior.				false

		1515						LN		58		2		false		           2                  MS. HOGLE:  Thank you.				false

		1516						LN		58		3		false		           3                  COMMISSIONER LEVAR:  Was that all,				false

		1517						LN		58		4		false		           4   Ms. Hogle?				false

		1518						LN		58		5		false		           5                  MS. HOGLE:  That's all.  Thank you.				false

		1519						LN		58		6		false		           6                  COMMISSIONER LEVAR:  Commissioner				false

		1520						LN		58		7		false		           7   Clark or White, do you have anything further?				false

		1521						LN		58		8		false		           8                  COMMISSIONER CLARK:  I do, if I may.				false

		1522						LN		58		9		false		           9   I'm trying to understand this important testimony,				false

		1523						LN		58		10		false		          10   and I would put a question to you that I hope will				false

		1524						LN		58		11		false		          11   help us explore this a little bit better.  I'd like				false

		1525						LN		58		12		false		          12   you to compare, if you can, the Division's level of				false

		1526						LN		58		13		false		          13   comfort with its most recent EBA report -- its most				false

		1527						LN		58		14		false		          14   recent review of an EBA filing by the Company and				false

		1528						LN		58		15		false		          15   compare that, if you can, to the Division's level of				false

		1529						LN		58		16		false		          16   comfort typically with the recommendations it would				false

		1530						LN		58		17		false		          17   make in response to a rate case filing.  Is there a				false

		1531						LN		58		18		false		          18   material difference there, if you know?  I know that				false

		1532						LN		58		19		false		          19   you've been involved in rate cases in the past.				false

		1533						LN		58		20		false		          20                  THE WITNESS:  Well, that's actually a				false

		1534						LN		58		21		false		          21   difficult question for me to answer.  And maybe				false

		1535						LN		58		22		false		          22   others in the Division could answer it better.				false

		1536						LN		58		23		false		          23                  COMMISSIONER CLARK:  I'm not asking				false

		1537						LN		58		24		false		          24   you to manufacture an answer.  Just if you know or				false

		1538						LN		58		25		false		          25   have an opinion.				false

		1539						PG		59		0		false		page 59				false

		1540						LN		59		1		false		           1                  THE WITNESS:  I would say that on the				false

		1541						LN		59		2		false		           2   whole, as the situation has evolved to this point,				false

		1542						LN		59		3		false		           3   there's not a significant difference in comfort				false

		1543						LN		59		4		false		           4   level.  That said, I think we pointed out in our				false

		1544						LN		59		5		false		           5   audit reports and in my testimony that there are				false

		1545						LN		59		6		false		           6   areas that the Company operates in that, frankly,				false

		1546						LN		59		7		false		           7   without basically looking over their shoulder 24/7,				false

		1547						LN		59		8		false		           8   we might not ever be able to attain a level of				false

		1548						LN		59		9		false		           9   complete comfort.  But I am saying that we have no				false

		1549						LN		59		10		false		          10   evidence that there's material problems.  And if we				false

		1550						LN		59		11		false		          11   went out and were able to have infinite time and				false

		1551						LN		59		12		false		          12   resources and investigated the whole universe, we'd				false

		1552						LN		59		13		false		          13   probably find additional problems, but we don't see				false

		1553						LN		59		14		false		          14   that right now as likely to result in anything big.				false

		1554						LN		59		15		false		          15                  COMMISSIONER CLARK:  And so if we				false
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		1798						LN		68		25		false		          25        Q.   And so you're asking the Commission to				false

		1799						PG		69		0		false		page 69				false

		1800						LN		69		1		false		           1   opine in this matter without any context or any				false

		1801						LN		69		2		false		           2   facts as to any specific outage, correct?				false

		1802						LN		69		3		false		           3        A.   We're asking nothing specific.  We're				false

		1803						LN		69		4		false		           4   asking in a general matter to have them clarify so				false

		1804						LN		69		5		false		           5   in the future this problem won't keep coming up.				false

		1805						LN		69		6		false		           6        Q.   But right now it's not a problem, is it?				false

		1806						LN		69		7		false		           7        A.   It is a problem.  If you try and file an				false

		1807						LN		69		8		false		           8   EBA report, we have a disagreement on this subject.				false

		1808						LN		69		9		false		           9   And it will go forward with that disagreement, and				false

		1809						LN		69		10		false		          10   we're hoping the Commission will clarify that so in				false

		1810						LN		69		11		false		          11   the forward when there's outages caused by -- when				false

		1811						LN		69		12		false		          12   there's discussions whether an outage should be				false

		1812						LN		69		13		false		          13   allowed or not or talked about or ignored because it				false

		1813						LN		69		14		false		          14   was done by an agent or a principal, that that won't				false

		1814						LN		69		15		false		          15   come up anymore, that it can be discussed, not just				false

		1815						LN		69		16		false		          16   say, "Well, they're an agent so we can't talk about				false

		1816						LN		69		17		false		          17   that outage."				false

		1817						LN		69		18		false		          18        Q.   Okay.  So can you turn to the Daymark				false

		1818						LN		69		19		false		          19   report, please?				false

		1819						LN		69		20		false		          20        A.   Pardon me?				false

		1820						LN		69		21		false		          21        Q.   Can you please turn to the Daymark report				false

		1821						LN		69		22		false		          22   that you have, please?  That very first page dated				false

		1822						LN		69		23		false		          23   September 21st.  Can you read the last sentence on				false

		1823						LN		69		24		false		          24   that page, please?				false

		1824						LN		69		25		false		          25        A.   Read where?				false

		1825						PG		70		0		false		page 70				false

		1826						LN		70		1		false		           1        Q.   The last sentence on that first page of				false

		1827						LN		70		2		false		           2   that Daymark report.				false

		1828						LN		70		3		false		           3        A.   "It is self-evident that costs incurred as				false

		1829						LN		70		4		false		           4   a direct result of imprudent action are not				false

		1830						LN		70		5		false		           5   prudently incurred costs."				false

		1831						LN		70		6		false		           6        Q.   Do you agree with me that "self-evident"				false

		1832						LN		70		7		false		           7   means needing no further explanation or				false

		1833						LN		70		8		false		           8   demonstration?				false

		1834						LN		70		9		false		           9                  MS. SCHMID:  Objection to the extent				false

		1835						LN		70		10		false		          10   it calls for a legal conclusion, but he can answer				false

		1836						LN		70		11		false		          11   as to common understanding.				false

		1837						LN		70		12		false		          12                  COMMISSIONER LEVAR:  Do you have any				false

		1838						LN		70		13		false		          13   response to the objection, Ms. Hogle?				false

		1839						LN		70		14		false		          14                  MS. HOGLE:  I'm just wondering if he				false

		1840						LN		70		15		false		          15   agrees with me that generally "self-evident" means				false

		1841						LN		70		16		false		          16   needing no further explanation.				false

		1842						LN		70		17		false		          17                  COMMISSIONER LEVAR:  I'll allow the				false

		1843						LN		70		18		false		          18   question to be answered under common understanding.				false

		1844						LN		70		19		false		          19   I'll allow you to answer the question based on your				false

		1845						LN		70		20		false		          20   understanding of the term.				false

		1846						LN		70		21		false		          21        A.   If something is not prudent, then it's				false

		1847						LN		70		22		false		          22   imprudent.  If it's imprudent, then it's not				false

		1848						LN		70		23		false		          23   prudent; that's self-evident.				false

		1849						LN		70		24		false		          24   BY MS. HOGLE:				false

		1850						LN		70		25		false		          25        Q.   And do you agree with me that generally				false

		1851						PG		71		0		false		page 71				false

		1852						LN		71		1		false		           1   "self-evident" means needing no additional				false

		1853						LN		71		2		false		           2   explanation?				false

		1854						LN		71		3		false		           3        A.   No.  I think it's a case-by-case matter,				false

		1855						LN		71		4		false		           4   which we took great pains to point out in our				false

		1856						LN		71		5		false		           5   testimony -- a case-by-case matter after analysis				false

		1857						LN		71		6		false		           6   that may be self-evident.				false

		1858						LN		71		7		false		           7                  MS. HOGLE:  Thank you.  I have no				false

		1859						LN		71		8		false		           8   further questions.				false

		1860						LN		71		9		false		           9                  COMMISSIONER LEVAR:  Thank you.  Any				false

		1861						LN		71		10		false		          10   redirect, Ms. Schmid?				false

		1862						LN		71		11		false		          11                  MS. SCHMID:  Just a little.				false

		1863						LN		71		12		false		          12                  RE-DIRECT EXAMINATION				false

		1864						LN		71		13		false		          13   BY MS. SCHMID:				false

		1865						LN		71		14		false		          14        Q.   Mr. Thomson, you were asked questions				false

		1866						LN		71		15		false		          15   about this Pilot Program and outages.  And is it				false

		1867						LN		71		16		false		          16   true that you said the Division wants the Commission				false

		1868						LN		71		17		false		          17   to make a statement that the Company can be				false

		1869						LN		71		18		false		          18   responsible for outages on a case-by-case basis				false

		1870						LN		71		19		false		          19   caused by its partners, agents, or contractors?				false

		1871						LN		71		20		false		          20        A.   Yes.				false

		1872						LN		71		21		false		          21        Q.   Is it your understanding that the purpose				false

		1873						LN		71		22		false		          22   of this section of the EBA process is to evaluate				false

		1874						LN		71		23		false		          23   and take comments on the Pilot Program so we know				false

		1875						LN		71		24		false		          24   where we are?				false

		1876						LN		71		25		false		          25        A.   Yes.				false

		1877						PG		72		0		false		page 72				false

		1878						LN		72		1		false		           1                  MS. SCHMID:  Those are all my				false

		1879						LN		72		2		false		           2   questions.  Thank you.				false

		1880						LN		72		3		false		           3                  COMMISSIONER LEVAR:  Thank you.  Any				false

		1881						LN		72		4		false		           4   recross, Ms. Hogle?  Commissioner White, any				false

		1882						LN		72		5		false		           5   questions for Mr. Thomson?				false

		1883						LN		72		6		false		           6                  COMMISSIONER WHITE:  If the				false

		1884						LN		72		7		false		           7   Commissioner were harking back to Ms. Schmid's				false

		1885						LN		72		8		false		           8   statement, if the Commissioner were to make such a				false

		1886						LN		72		9		false		           9   statement, does that change anything that the				false

		1887						LN		72		10		false		          10   Commission has a right to do currently under the				false

		1888						LN		72		11		false		          11   EBA?  Is it just essentially put something, you				false

		1889						LN		72		12		false		          12   know, expressly in writing that the Commission				false

		1890						LN		72		13		false		          13   already has a right to do?				false

		1891						LN		72		14		false		          14                  THE WITNESS:  The Commission can do				false

		1892						LN		72		15		false		          15   whatever it wants, but what we're -- she kind of				false

		1893						LN		72		16		false		          16   summed up our position.  I'm not sure if I				false

		1894						LN		72		17		false		          17   understand your question.				false

		1895						LN		72		18		false		          18                  COMMISSIONER WHITE:  That's okay.  I				false

		1896						LN		72		19		false		          19   have no further questions.  Thanks, Chair.				false

		1897						LN		72		20		false		          20                  COMMISSIONER LEVAR:  Commissioner				false

		1898						LN		72		21		false		          21   Clark, any questions?				false

		1899						LN		72		22		false		          22                  COMMISSIONER CLARK:  No questions.				false

		1900						LN		72		23		false		          23   Thank you.				false

		1901						LN		72		24		false		          24                  COMMISSIONER LEVAR:  Thank you.  I				false

		1902						LN		72		25		false		          25   don't have anything further.  Thank you,				false

		1903						PG		73		0		false		page 73				false

		1904						LN		73		1		false		           1   Mr. Thomson.  Ms. Schmid?				false

		1905						LN		73		2		false		           2                  MS. SCHMID:  Those are the Division's				false

		1906						LN		73		3		false		           3   two witnesses.				false

		1907						LN		73		4		false		           4                  COMMISSIONER LEVAR:  Thank you.				false

		1908						LN		73		5		false		           5   We'll go to Ms. Hogle now.				false

		1909						LN		73		6		false		           6                  MS. HOGLE:  Rocky Mountain Power				false

		1910						LN		73		7		false		           7   calls Mr. Mike Wilding.				false

		1911						LN		73		8		false		           8                   MICHAEL G. WILDING,				false

		1912						LN		73		9		false		           9   having been first duly sworn to tell the truth, was				false

		1913						LN		73		10		false		          10            examined and testified as follows:				false

		1914						LN		73		11		false		          11                       EXAMINATION				false

		1915						LN		73		12		false		          12   BY MS. HOGLE:				false

		1916						LN		73		13		false		          13        Q.   Good morning, Mr. Wilding.				false

		1917						LN		73		14		false		          14        A.   Good morning.				false

		1918						LN		73		15		false		          15        Q.   Could you please state your name, address,				false

		1919						LN		73		16		false		          16   and position for the record?				false

		1920						LN		73		17		false		          17        A.   Yes.  My name is Michael G. Wilding.  I am				false

		1921						LN		73		18		false		          18   the manager of net power costs of PacifiCorp, and my				false

		1922						LN		73		19		false		          19   address 825 Northeast Multnomah Street, Suite 600,				false

		1923						LN		73		20		false		          20   Portland, Oregon 97232.				false

		1924						LN		73		21		false		          21        Q.   And in that capacity did you prepare or				false

		1925						LN		73		22		false		          22   cause to be prepared direct testimony and Exhibit A				false

		1926						LN		73		23		false		          23   and work papers filed on September 21st, 2016?				false

		1927						LN		73		24		false		          24        A.   Yes.				false

		1928						LN		73		25		false		          25        Q.   Rebuttal testimony filed November 16,				false

		1929						PG		74		0		false		page 74				false

		1930						LN		74		1		false		           1   2016?				false

		1931						LN		74		2		false		           2        A.   Yes.				false

		1932						LN		74		3		false		           3        Q.   And surrebuttal testimony and work papers				false

		1933						LN		74		4		false		           4   filed December 15 2016?				false

		1934						LN		74		5		false		           5        A.   Yes.				false

		1935						LN		74		6		false		           6        Q.   And do you have any changes to any of that				false

		1936						LN		74		7		false		           7   testimony?				false

		1937						LN		74		8		false		           8        A.   No.				false

		1938						LN		74		9		false		           9        Q.   So if I were to ask you the questions in				false

		1939						LN		74		10		false		          10   that testimony again here today, your answers would				false

		1940						LN		74		11		false		          11   be the same?				false

		1941						LN		74		12		false		          12        A.   Yes.				false

		1942						LN		74		13		false		          13                  MS. HOGLE:  I move for the admission				false

		1943						LN		74		14		false		          14   into evidence of Mr. Wilding's direct testimony and				false

		1944						LN		74		15		false		          15   Exhibit A, rebuttal testimony and surrebuttal				false

		1945						LN		74		16		false		          16   testimony and work papers.				false

		1946						LN		74		17		false		          17                  COMMISSIONER LEVAR:  Thank you.  If				false

		1947						LN		74		18		false		          18   anyone objects to that option, please indicate to				false

		1948						LN		74		19		false		          19   me.  And I'm not seeing any so the motion is				false

		1949						LN		74		20		false		          20   granted.				false

		1950						LN		74		21		false		          21   BY MS. HOGLE:				false

		1951						LN		74		22		false		          22        Q.   Thank you.  Mr. Wilding, what issues were				false

		1952						LN		74		23		false		          23   addressed in the direct testimony in this case?				false

		1953						LN		74		24		false		          24        A.   So pursuant to the most recent scheduling				false

		1954						LN		74		25		false		          25   order, indirect testimony's parties proposed changes				false

		1955						PG		75		0		false		page 75				false

		1956						LN		75		1		false		           1   that they would like to make to the current EBA.				false

		1957						LN		75		2		false		           2        Q.   And what issues will you be addressing				false

		1958						LN		75		3		false		           3   today?				false

		1959						LN		75		4		false		           4        A.   Because all of those issues are contested,				false

		1960						LN		75		5		false		           5   I will summarize the Company's position for each of				false

		1961						LN		75		6		false		           6   the eight issues.				false

		1962						LN		75		7		false		           7             First, the EBA is in the public interest				false

		1963						LN		75		8		false		           8   and does provide value to the Company's customers.				false

		1964						LN		75		9		false		           9   Second, the Company is proposing to include chemical				false

		1965						LN		75		10		false		          10   cost start-up fuel and production tax credits as				false

		1966						LN		75		11		false		          11   part of the EBA.  Third, the mismatch issue can be				false

		1967						LN		75		12		false		          12   best resolved by annual updates to base net power				false

		1968						LN		75		13		false		          13   costs, or if that is determined to be not in the				false

		1969						LN		75		14		false		          14   public interest, then to leave the manner in which				false

		1970						LN		75		15		false		          15   base NPC is set unchanged.  Fourth, the accounting				false

		1971						LN		75		16		false		          16   for actual net power costs in the EBA should remain				false

		1972						LN		75		17		false		          17   unchanged.  Fifth, the carrying charge in the EBA				false

		1973						LN		75		18		false		          18   should not be changed until the next general rate				false

		1974						LN		75		19		false		          19   case.  Sixth, the EBA procedural schedule could be				false

		1975						LN		75		20		false		          20   modified to allow the DPU more time to complete its				false

		1976						LN		75		21		false		          21   audit or its prudence review report, but the rounds				false

		1977						LN		75		22		false		          22   of testimony should not be changed.  Seventh, a				false

		1978						LN		75		23		false		          23   statement regarding the outages and the prudency of				false

		1979						LN		75		24		false		          24   costs related to the outages is not needed this time				false

		1980						LN		75		25		false		          25   because it will not change anything.  And then				false

		1981						PG		76		0		false		page 76				false

		1982						LN		76		1		false		           1   lastly, eight, the Company's position is that				false

		1983						LN		76		2		false		           2   wheeling revenues should be included in the EBA.				false

		1984						LN		76		3		false		           3        Q.   Why does the Company believe that the EBA				false

		1985						LN		76		4		false		           4   is in the public interest, Mr. Wilding?				false

		1986						LN		76		5		false		           5        A.   So for the Company, the EBA is an integral				false

		1987						LN		76		6		false		           6   and necessary ratemaking mechanism because it allows				false

		1988						LN		76		7		false		           7   for the timely recovery of the costs that the				false

		1989						LN		76		8		false		           8   Company incurs to provide safe and reliable energy				false

		1990						LN		76		9		false		           9   to its customers.  And the EBA ensures that				false

		1991						LN		76		10		false		          10   customers only pay the cost of the energy they				false

		1992						LN		76		11		false		          11   consume, no more and no less.  And truing-up the				false

		1993						LN		76		12		false		          12   actual net power costs to the net power costs in				false

		1994						LN		76		13		false		          13   base rates each year keeps rates just and reasonable				false

		1995						LN		76		14		false		          14   and in the public interest.  And as the net power				false

		1996						LN		76		15		false		          15   costs are a significant portion of the Company's				false

		1997						LN		76		16		false		          16   revenue requirement, one of benefits of the EBA in				false

		1998						LN		76		17		false		          17   allowing those costs -- the net power costs -- to be				false

		1999						LN		76		18		false		          18   trued-up is it mitigates the need for more frequent				false

		2000						LN		76		19		false		          19   rate cases.  And, in fact, we haven't filed a rate				false

		2001						LN		76		20		false		          20   case in Utah since 2014.				false

		2002						LN		76		21		false		          21             The EBA also helps ensure that customers				false

		2003						LN		76		22		false		          22   are serviced by a financially healthy company, or a				false

		2004						LN		76		23		false		          23   financially healthy utility, and it's a balance				false

		2005						LN		76		24		false		          24   mechanism by which neither customers nor the Company				false

		2006						LN		76		25		false		          25   benefit at the expense of others.  And the				false

		2007						PG		77		0		false		page 77				false

		2008						LN		77		1		false		           1   Commission recently acknowledged that the EBA and				false

		2009						LN		77		2		false		           2   the Pilot Program would continue through 2019 in the				false

		2010						LN		77		3		false		           3   recently approved EBA tariff.  And at this time, the				false

		2011						LN		77		4		false		           4   Company would respectfully request that the EBA be				false

		2012						LN		77		5		false		           5   made permanent and continue on after 2019.				false

		2013						LN		77		6		false		           6        Q.   Are there any modifications to the EBA				false

		2014						LN		77		7		false		           7   that the Company proposes to make at this time?				false

		2015						LN		77		8		false		           8        A.   Yes.  So as I mentioned, the Company has				false

		2016						LN		77		9		false		           9   proposed to include chemical costs, start-up fuel,				false

		2017						LN		77		10		false		          10   and production tax credits in the EBA.  And this is				false

		2018						LN		77		11		false		          11   because they have a similar profile to net power				false

		2019						LN		77		12		false		          12   costs.  Chemicals are used in the pollution control				false

		2020						LN		77		13		false		          13   and are largely dependent upon our coal generation.				false

		2021						LN		77		14		false		          14   And start-up fuel is essential in our coal				false

		2022						LN		77		15		false		          15   generation process and is also subject to market				false

		2023						LN		77		16		false		          16   exposure, and therefore start-up fuel should be				false

		2024						LN		77		17		false		          17   treated just like the coal fuel expense, which is				false

		2025						LN		77		18		false		          18   part of net power costs.				false

		2026						LN		77		19		false		          19             And then finally, the amount of production				false

		2027						LN		77		20		false		          20   tax credits received is entirely dependent upon				false

		2028						LN		77		21		false		          21   renewable generation, which in turn is dependent on				false

		2029						LN		77		22		false		          22   the variable weather conditions.				false

		2030						LN		77		23		false		          23        Q.   At this time, would you like to discuss				false

		2031						LN		77		24		false		          24   the mismatch issue that was addressed by the				false

		2032						LN		77		25		false		          25   Division in its testimony earlier today?				false

		2033						PG		78		0		false		page 78				false

		2034						LN		78		1		false		           1        A.   So the mismatch issue is the fact that the				false

		2035						LN		78		2		false		           2   time period of base net power cost is not always				false

		2036						LN		78		3		false		           3   aligned with the EBA deferral period or the period				false

		2037						LN		78		4		false		           4   of actual net power costs.  And this is because the				false

		2038						LN		78		5		false		           5   test period from the general rate case in which base				false

		2039						LN		78		6		false		           6   net power costs are set, like I said, doesn't align				false

		2040						LN		78		7		false		           7   with actual net power costs or the EBA deferral				false

		2041						LN		78		8		false		           8   period.  And sometimes, this can be one of the				false

		2042						LN		78		9		false		           9   underlying causes of the variances in the EBA.				false

		2043						LN		78		10		false		          10        Q.   And in your opinion, Mr. Wilding, what is				false

		2044						LN		78		11		false		          11   the best way to resolve the mismatch issue?				false

		2045						LN		78		12		false		          12        A.   So the Company would support the				false
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		4006						LN		153		23		false		          23   the chemical startup and correction tax costs, too.				false

		4007						LN		153		24		false		          24        A.   Just taking the carrying charge as an				false

		4008						LN		153		25		false		          25   example just to begin with, I don't know -- I				false
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		4010						LN		154		1		false		           1   understand what you're saying, is that a fact that				false

		4011						LN		154		2		false		           2   can influence whether or not you would want to make				false

		4012						LN		154		3		false		           3   it permanent.  And I don't think it probably really				false

		4013						LN		154		4		false		           4   would factor in too much.  I think that you could				false

		4014						LN		154		5		false		           5   definitely make a consideration of lowering the				false

		4015						LN		154		6		false		           6   interest rate, and I really don't see that that --				false

		4016						LN		154		7		false		           7   you're going to evaluate on the basis of whether or				false

		4017						LN		154		8		false		           8   not you think that it's been in the public interest,				false

		4018						LN		154		9		false		           9   whether or not ratepayers have been fairly charged,				false

		4019						LN		154		10		false		          10   whether or not the Company has fairly recovered its				false

		4020						LN		154		11		false		          11   costs, whether or not this is a process that meets				false

		4021						LN		154		12		false		          12   your objectives, whether or not the rate is set at a				false

		4022						LN		154		13		false		          13   2 percent rate or 6 percent rate for part of the				false

		4023						LN		154		14		false		          14   period of time.  I don't see that as having a				false

		4024						LN		154		15		false		          15   dramatic effect on that.  But I think you have a				false

		4025						LN		154		16		false		          16   valid point.  If you wanted to make the decision in				false

		4026						LN		154		17		false		          17   2019 at a point where you're making it permanent, I				false

		4027						LN		154		18		false		          18   could see the argument for doing that.				false

		4028						LN		154		19		false		          19        Q.   Okay.  Thank you.  But is any of that any				false

		4029						LN		154		20		false		          20   different with respect to the chemical costs,				false

		4030						LN		154		21		false		          21   start-up costs?				false

		4031						LN		154		22		false		          22        A.   That may have a little bit more of an				false

		4032						LN		154		23		false		          23   influence because, again, it's the whole notion of				false

		4033						LN		154		24		false		          24   loading in costs into the EBA.  And to that I may				false

		4034						LN		154		25		false		          25   answer that a little bit differently, because I				false
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		4036						LN		155		1		false		           1   think there is some dissention over whether or not				false

		4037						LN		155		2		false		           2   additional costs should be loaded into the EBA.  And				false

		4038						LN		155		3		false		           3   in that case, the Company does have another way to				false

		4039						LN		155		4		false		           4   recover its costs and that is through, you know, the				false

		4040						LN		155		5		false		           5   base rates, you know.  So if it's not moved into the				false

		4041						LN		155		6		false		           6   EBA, it still has a way to recover, which is through				false

		4042						LN		155		7		false		           7   base rates.  So I think you may -- I can see the				false

		4043						LN		155		8		false		           8   argument that that could have a bigger impact on a				false

		4044						LN		155		9		false		           9   decision you might make as to whether or not to				false

		4045						LN		155		10		false		          10   continue the EBA.				false

		4046						LN		155		11		false		          11             COMMISSIONER LEVAR:  Thank you.  That's				false

		4047						LN		155		12		false		          12   all I have.  Mr. Moore, anything else from you?				false

		4048						LN		155		13		false		          13             MR. MOORE:  No, sir.  We have no more				false

		4049						LN		155		14		false		          14   witnesses.				false

		4050						LN		155		15		false		          15             COMMISSIONER LEVAR:  Thank you.				false

		4051						LN		155		16		false		          16   Mr. Dodge?				false

		4052						LN		155		17		false		          17             MR. DODGE:  Thank you, Mr. Chairman.  UAE				false

		4053						LN		155		18		false		          18   calls Kevin Higgins.				false

		4054						LN		155		19		false		          19                      KEVIN HIGGINS,				false

		4055						LN		155		20		false		          20   having been first duly sworn to tell the truth, was				false

		4056						LN		155		21		false		          21            examined and testified as follows:				false

		4057						LN		155		22		false		          22                       EXAMINATION				false

		4058						LN		155		23		false		          23   BY MR. DODGE:				false

		4059						LN		155		24		false		          24        Q.   Mr. Higgins, will you please state for the				false

		4060						LN		155		25		false		          25   record who you are and on whose behalf you're				false
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		4062						LN		156		1		false		           1   testifying.				false

		4063						LN		156		2		false		           2        A.   My name is Kevin Higgins.  I'm here on				false

		4064						LN		156		3		false		           3   behalf of Utah Association of Energy Users.				false

		4065						LN		156		4		false		           4        Q.   Mr. Higgins, did you cause to be prepared				false

		4066						LN		156		5		false		           5   and filed under your name rebuttal testimony that's				false

		4067						LN		156		6		false		           6   been marked UAE Exhibit 1R.0 and surrebuttal				false

		4068						LN		156		7		false		           7   testimony that's been marked UAE Exhibit 1SR.0?				false

		4069						LN		156		8		false		           8        A.   Yes, I did.				false

		4070						LN		156		9		false		           9        Q.   And do those prefiled testimony documents				false

		4071						LN		156		10		false		          10   reflect your testimony here today?				false

		4072						LN		156		11		false		          11        A.   Yes.				false

		4073						LN		156		12		false		          12                  MR. DODGE:  Thank you.  Mr. Chairman				false

		4074						LN		156		13		false		          13   I'd move the admission of both documents.				false

		4075						LN		156		14		false		          14                  COMMISSIONER LEVAR:  If anyone				false

		4076						LN		156		15		false		          15   objects to that motion, please indicate to me.  I'm				false

		4077						LN		156		16		false		          16   not seeing any so the motion is granted.				false

		4078						LN		156		17		false		          17   BY MR. DODGE:				false

		4079						LN		156		18		false		          18        Q.   Thank you.  Mr. Higgins, would you provide				false

		4080						LN		156		19		false		          19   a summary of your rebuttal and surrebuttal				false

		4081						LN		156		20		false		          20   testimony?				false

		4082						LN		156		21		false		          21        A.   Yes.  Thank you.  Good afternoon.  As				false

		4083						LN		156		22		false		          22   Mr. Dodge indicated, my testimony was limited to				false

		4084						LN		156		23		false		          23   rebuttal and surrebuttal, so my summary will address				false

		4085						LN		156		24		false		          24   my responses to arguments or points that were made				false

		4086						LN		156		25		false		          25   by other parties to the case.				false
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		4089						LN		157		2		false		           2   conclusion that the sharing mechanism in the EBA				false

		4090						LN		157		3		false		           3   provided a meaningful incentive for the Company to				false

		4091						LN		157		4		false		           4   manage its net power costs.  The 70/30 sharing				false

		4092						LN		157		5		false		           5   mechanism originally adopted by the Commission as				false

		4093						LN		157		6		false		           6   part of the EBA pilot struck a reasonable balance				false

		4094						LN		157		7		false		           7   between customers and shareholders with respect to				false

		4095						LN		157		8		false		           8   the sharing of risks associated with deviations in				false

		4096						LN		157		9		false		           9   actual net power costs relative to what is				false

		4097						LN		157		10		false		          10   established in rates.  If any extension of the EBA				false

		4098						LN		157		11		false		          11   is permitted beyond December 31, 2019, I recommend				false

		4099						LN		157		12		false		          12   that the 70/30 sharing mechanism by reinstated.				false

		4100						LN		157		13		false		          13             (2)  I disagree with the Division's				false

		4101						LN		157		14		false		          14   recommendation that wheeling revenues should be				false

		4102						LN		157		15		false		          15   eliminated from the EBA.  While wheeling revenues				false

		4103						LN		157		16		false		          16   are not formally a component of net power costs,				false

		4104						LN		157		17		false		          17   wheeling expenses are.  Including wheeling revenues				false

		4105						LN		157		18		false		          18   in the EBA provides appropriate symmetry with the				false

		4106						LN		157		19		false		          19   treatment of wheeling expenses.  And this is				false

		4107						LN		157		20		false		          20   consistent with the Commission's prior finding on				false

		4108						LN		157		21		false		          21   this issue when the EBA was adopted.				false

		4109						LN		157		22		false		          22             (3)  The Commission should reject the				false

		4110						LN		157		23		false		          23   additional items that the Company proposes to add to				false

		4111						LN		157		24		false		          24   the EBA.  Utility ratemaking is not an exercise in				false

		4112						LN		157		25		false		          25   expense reimbursement.  The EBA was adopted to				false
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		4114						LN		158		1		false		           1   address the perceived problem that material changes				false

		4115						LN		158		2		false		           2   in net power costs could affect the financial health				false

		4116						LN		158		3		false		           3   of the Company in between rate cases if changes in				false

		4117						LN		158		4		false		           4   costs were to go unrecovered.  Expansion of a list				false

		4118						LN		158		5		false		           5   of EBA-eligible items is not necessary to meet this				false

		4119						LN		158		6		false		           6   objective.				false

		4120						LN		158		7		false		           7             (4)  I disagree with Mr. Wilding's				false

		4121						LN		158		8		false		           8   assertion that the EBA should be made permanent.				false

		4122						LN		158		9		false		           9   Rather, I agree with the conclusion in the				false

		4123						LN		158		10		false		          10   Division's report that as the pilot program nears				false

		4124						LN		158		11		false		          11   its end in 2019, a full evidentiary docket should be				false

		4125						LN		158		12		false		          12   established to consider changes to or elimination of				false

		4126						LN		158		13		false		          13   the EBA.  Further, I would strongly recommend				false

		4127						LN		158		14		false		          14   against making the EBA permanent without a robust				false

		4128						LN		158		15		false		          15   sharing mechanism.				false

		4129						LN		158		16		false		          16             (5)  I agree with Mr. Hayet that the				false

		4130						LN		158		17		false		          17   Commission should refrain from adopting interim				false

		4131						LN		158		18		false		          18   rates as a routine step in the EBA process.				false

		4132						LN		158		19		false		          19             (6)  And point number 6 is addressed to				false

		4133						LN		158		20		false		          20   the so-called mismatch issue.  In my opinion, the				false

		4134						LN		158		21		false		          21   mismatch issue is not a genuine problem, but a				false

		4135						LN		158		22		false		          22   natural consequence of adopting an adjusted				false

		4136						LN		158		23		false		          23   mechanism in the first place.  As I explain in my				false

		4137						LN		158		24		false		          24   testimony, it does not require any change in				false

		4138						LN		158		25		false		          25   practice.  Therefore, I recommend that the				false
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		4140						LN		159		1		false		           1   Commission reject both Mr. Peterson's rebuttal				false

		4141						LN		159		2		false		           2   proposal to require the Company to include a 3-year				false

		4142						LN		159		3		false		           3   net power cost forecast in every general rate case				false

		4143						LN		159		4		false		           4   filing, as well as Mr. Wilding's rebuttal proposal				false

		4144						LN		159		5		false		           5   to reset net power costs annually for ratemaking				false

		4145						LN		159		6		false		           6   purposes.  Each of these intended solutions is more				false

		4146						LN		159		7		false		           7   troublesome and troubling than the alleged				false

		4147						LN		159		8		false		           8   imperfection they are trying to remedy.				false

		4148						LN		159		9		false		           9             The adoption of the EBA turned on the				false

		4149						LN		159		10		false		          10   question of whether such a mechanism was needed to				false

		4150						LN		159		11		false		          11   ensure the financial health of the utility and				false

		4151						LN		159		12		false		          12   produce fair rates for customers.  Neither the				false

		4152						LN		159		13		false		          13   Division or the Company has demonstrated nor even				false

		4153						LN		159		14		false		          14   attempted to demonstrate that the very substantial				false

		4154						LN		159		15		false		          15   and burdensome changes each is proposing are				false

		4155						LN		159		16		false		          16   necessary to protect the financial health of the				false

		4156						LN		159		17		false		          17   Company.  Indeed, they could not make such a				false

		4157						LN		159		18		false		          18   demonstration.				false

		4158						LN		159		19		false		          19             Yet, on the other hand, the other key				false

		4159						LN		159		20		false		          20   factor considered by the Commission in adopting the				false

		4160						LN		159		21		false		          21   EBA, namely, fair rates to customers, would be				false

		4161						LN		159		22		false		          22   undermined by adoption of either the Division's or				false
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		4166						LN		160		1		false		           1   Division, nor would customer interests be served by				false
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		4168						LN		160		3		false		           3   proposed by the Company in an annual single-issue				false

		4169						LN		160		4		false		           4   rate case.  Under the Company's proposal, parties in				false

		4170						LN		160		5		false		           5   the Commission would be forced to contend with an				false

		4171						LN		160		6		false		           6   annual prospective reset and an annual retroactive				false

		4172						LN		160		7		false		           7   true-up to the EBA increasing the complexity of what				false

		4173						LN		160		8		false		           8   is already a very complicated and time-consuming				false

		4174						LN		160		9		false		           9   review process.				false

		4175						LN		160		10		false		          10             With respect to each of these proposals,				false

		4176						LN		160		11		false		          11   the Commission should step back and ask what problem				false

		4177						LN		160		12		false		          12   is being solved by this additional administrative				false

		4178						LN		160		13		false		          13   burden.  The answer is that there isn't a problem				false

		4179						LN		160		14		false		          14   needing resolution in the first place.				false

		4180						LN		160		15		false		          15             And, finally, I recommend that the				false

		4181						LN		160		16		false		          16   Commission reject Mr. Peterson's associated proposal				false

		4182						LN		160		17		false		          17   to require the Company to file a general rate case				false

		4183						LN		160		18		false		          18   at least every three years, which I interpret as				false

		4184						LN		160		19		false		          19   being a corollary to his proposal to address the				false

		4185						LN		160		20		false		          20   so-called mismatch issue.  That concludes my				false

		4186						LN		160		21		false		          21   summary.				false
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		4192						LN		161		1		false		           1                  MR. EVANS:  Not at this time, but if				false
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		4194						LN		161		3		false		           3   others are asking, I would appreciate a comeback on				false
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		4198						LN		161		7		false		           7                  COMMISSIONER LEVAR:  Ms. Schmid?				false
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		4206						LN		161		15		false		          15        Q.   Is it true that that carrying charge is				false

		4207						LN		161		16		false		          16   currently 6 percent?				false

		4208						LN		161		17		false		          17        A.   Yes.				false

		4209						LN		161		18		false		          18        Q.   Do you understand that that 6 percent rate				false

		4210						LN		161		19		false		          19   is an above-market rate, i.e., higher than the				false

		4211						LN		161		20		false		          20   short-term borrowing rate of PacifiCorp?				false

		4212						LN		161		21		false		          21        A.   That is my understanding, yes.				false

		4213						LN		161		22		false		          22        Q.   Since we have established that the EBA				false

		4214						LN		161		23		false		          23   carrying charge of 6 percent is an above-market				false
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		4218						LN		162		1		false		           1        A.   I believe the carrying charge at 6 percent				false

		4219						LN		162		2		false		           2   represents a premium to whomever is receiving it.				false
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		4221						LN		162		4		false		           4   amortized monthly, wouldn't the amount of the				false

		4222						LN		162		5		false		           5   carrying charge being accumulated similarly decline?				false

		4223						LN		162		6		false		           6        A.   Could you please restate your question?				false

		4224						LN		162		7		false		           7   I'm not sure I'm following it.  I'm not sure of the				false

		4225						LN		162		8		false		           8   foundation of what you're asking me.				false

		4226						LN		162		9		false		           9        Q.   Assume that we are amortizing the EBA				false
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		4230						LN		162		13		false		          13   similarly decline?				false

		4231						LN		162		14		false		          14        A.   Well, my understanding is that the EBA is				false

		4232						LN		162		15		false		          15   built on a monthly basis and tracked in that				false

		4233						LN		162		16		false		          16   fashion.  And so it is the case that to the extent				false
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		4238						LN		162		21		false		          21   the EBA -- hold on just a moment.  If the EBA				false
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		4248						LN		163		5		false		           5   the carrying costs on that.  Of course, if one is --				false

		4249						LN		163		6		false		           6   whenever one is reducing a balance and amortizing				false

		4250						LN		163		7		false		           7   it, it has consequences for what rates must be paid				false

		4251						LN		163		8		false		           8   in order to achieve that within a period of time.				false

		4252						LN		163		9		false		           9   But I don't disagree with the basic math of what				false

		4253						LN		163		10		false		          10   you're asking me.				false

		4254						LN		163		11		false		          11                  MS. SCHMID:  Thank you.  Those are				false

		4255						LN		163		12		false		          12   all my questions.				false

		4256						LN		163		13		false		          13                  COMMISSIONER LEVAR:  Thank you,				false

		4257						LN		163		14		false		          14   Ms. Schmid.  Ms. Hogle, any cross?				false

		4258						LN		163		15		false		          15                  MS. HOGLE:  I have no questions.				false

		4259						LN		163		16		false		          16                  COMMISSIONER LEVAR:  Mr. Dodge, any				false

		4260						LN		163		17		false		          17   redirect?				false

		4261						LN		163		18		false		          18                  MR. DODGE:  No.  Thank you.				false

		4262						LN		163		19		false		          19                  COMMISSIONER LEVAR:  Commissioner				false

		4263						LN		163		20		false		          20   Clark?				false

		4264						LN		163		21		false		          21                  COMMISSIONER CLARK:  No questions.				false

		4265						LN		163		22		false		          22                  COMMISSIONER LEVAR:  Commissioner				false

		4266						LN		163		23		false		          23   White?				false

		4267						LN		163		24		false		          24                  COMMISSIONER WHITE:  No questions.				false

		4268						LN		163		25		false		          25   Thank you.				false
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		4270						LN		164		1		false		           1                  COMMISSIONER LEVAR:  I don't have				false

		4271						LN		164		2		false		           2   anything further.  Thank you, Mr. Higgins.				false

		4272						LN		164		3		false		           3                  MR. DODGE:  UAE has nothing further.				false

		4273						LN		164		4		false		           4                  COMMISSIONER LEVAR:  I think that's				false

		4274						LN		164		5		false		           5   the conclusion of testimony.  Are there any other				false

		4275						LN		164		6		false		           6   matters we need to consider before we adjourn prior				false

		4276						LN		164		7		false		           7   to the public witness hearing?				false

		4277						LN		164		8		false		           8                  MR. EVANS:  Mr. Chairman, if I might?				false

		4278						LN		164		9		false		           9                  COMMISSIONER LEVAR:  Yes, Mr. Evans.				false

		4279						LN		164		10		false		          10                  MR. EVANS:  Because I don't have a				false

		4280						LN		164		11		false		          11   witness, I haven't had a chance to offer UIEC				false

		4281						LN		164		12		false		          12   comments into evidence, but I would request that				false

		4282						LN		164		13		false		          13   they be accepted into the record and that the				false

		4283						LN		164		14		false		          14   Commission treat them as it has stated in its order				false

		4284						LN		164		15		false		          15   on the motion to strike as unsworn statements.  And				false

		4285						LN		164		16		false		          16   I would also point out that much of the material in				false

		4286						LN		164		17		false		          17   the UIEC comments is offered as legal argument and				false

		4287						LN		164		18		false		          18   that it's not subject to a credibility assessment,				false

		4288						LN		164		19		false		          19   and so the Commission should be able to give them				false

		4289						LN		164		20		false		          20   due consideration as legal argument to the extent				false

		4290						LN		164		21		false		          21   they are that.  But I would offer those and also the				false

		4291						LN		164		22		false		          22   responsive brief to Rocky Mountain Power's motion to				false

		4292						LN		164		23		false		          23   strike.				false

		4293						LN		164		24		false		          24                  COMMISSIONER LEVAR:  The comments				false

		4294						LN		164		25		false		          25   have already -- your request with respect to the				false

		4295						PG		165		0		false		page 165				false

		4296						LN		165		1		false		           1   comments has been dealt with in the written order we				false

		4297						LN		165		2		false		           2   issued.  I'm not sure that we've done the same --				false

		4298						LN		165		3		false		           3   are you making the same request with your response				false

		4299						LN		165		4		false		           4   to Rocky Mountain Power's motion to strike?				false

		4300						LN		165		5		false		           5                  MR. EVANS:  I am.  I'm making the				false

		4301						LN		165		6		false		           6   same request with all those pleadings because they				false

		4302						LN		165		7		false		           7   were a continuation of the legal argument offered in				false

		4303						LN		165		8		false		           8   the comments.				false

		4304						LN		165		9		false		           9                  COMMISSIONER LEVAR:  To treat them as				false

		4305						LN		165		10		false		          10   unsworn public comments?				false

		4306						LN		165		11		false		          11                  MR. EVANS:  To treat them as legal				false

		4307						LN		165		12		false		          12   argument that they are.  Those are purely legal				false

		4308						LN		165		13		false		          13   arguments.  We're not arguing about the substance of				false

		4309						LN		165		14		false		          14   the comments in the pleadings related to the motion				false

		4310						LN		165		15		false		          15   to strike.  All we're discussing is legal issues in				false

		4311						LN		165		16		false		          16   those documents, I believe.				false

		4312						LN		165		17		false		          17                  COMMISSIONER LEVAR:  Okay.  Well, let				false

		4313						LN		165		18		false		          18   me go to other parties to discuss that request.  I				false

		4314						LN		165		19		false		          19   want to make sure I've got the request right.  We've				false

		4315						LN		165		20		false		          20   already entered your comments as unsworn public				false

		4316						LN		165		21		false		          21   comments.  I recognize they contain some legal				false

		4317						LN		165		22		false		          22   issues.				false

		4318						LN		165		23		false		          23                  MR. EVANS:  I think the rest of it is				false

		4319						LN		165		24		false		          24   part of the record because it was a motion filed				false

		4320						LN		165		25		false		          25   with the Commission so I'm not very worried about				false

		4321						PG		166		0		false		page 166				false

		4322						LN		166		1		false		           1   that.  But just if you would confirm if anyone has				false

		4323						LN		166		2		false		           2   an objection to those being part of the record, they				false

		4324						LN		166		3		false		           3   should speak up.				false

		4325						LN		166		4		false		           4                  COMMISSIONER LEVAR:  Okay.  We've had				false

		4326						LN		166		5		false		           5   a motion to strike one of those that we've dealt				false

		4327						LN		166		6		false		           6   with, so I'm just trying to ascertain do we have a				false

		4328						LN		166		7		false		           7   pending motion from you or am I asking whether				false

		4329						LN		166		8		false		           8   there's motions from any other parties.  I'm just				false

		4330						LN		166		9		false		           9   not quite sure procedurally -- and I apologize if				false

		4331						LN		166		10		false		          10   I'm just not following you very well.				false

		4332						LN		166		11		false		          11                  MR. EVANS:  I think the motion to				false

		4333						LN		166		12		false		          12   strike, then, takes care of admission of the				false

		4334						LN		166		13		false		          13   comments into the record.  There is also legal				false

		4335						LN		166		14		false		          14   argument contained in the motion to strike both from				false

		4336						LN		166		15		false		          15   the Company and the Division's argumentive support				false

		4337						LN		166		16		false		          16   and the UIEC's response, and I just want to confirm				false

		4338						LN		166		17		false		          17   those are part of the record and we can rely on the				false

		4339						LN		166		18		false		          18   Commission as having admitted those into the record,				false

		4340						LN		166		19		false		          19   correct?				false

		4341						LN		166		20		false		          20                  COMMISSIONER LEVAR:  Well, let me go				false

		4342						LN		166		21		false		          21   to other parties on that assertion.  They have not				false

		4343						LN		166		22		false		          22   been entered into evidence.  Whether they're entered				false

		4344						LN		166		23		false		          23   in the record, I mean, they're posted on the				false

		4345						LN		166		24		false		          24   website, they're in the docket, but they're not				false

		4346						LN		166		25		false		          25   evidence in the proceeding and --				false
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		4348						LN		167		1		false		           1                  MR. EVANS:  As legal argument they're				false

		4349						LN		167		2		false		           2   not meant to be evidence, but they are meant to be				false

		4350						LN		167		3		false		           3   part of the record because they may be the basis for				false

		4351						LN		167		4		false		           4   legal argument that was before the Commission.				false

		4352						LN		167		5		false		           5   Should we want to request reconsideration or appeal,				false

		4353						LN		167		6		false		           6   those arguments need to be in the record, and so I'm				false

		4354						LN		167		7		false		           7   verifying that they are.				false

		4355						LN		167		8		false		           8                  COMMISSIONER LEVAR:  Okay.  So I				false

		4356						LN		167		9		false		           9   guess I'll treat that as a motion.  It's an unusual				false

		4357						LN		167		10		false		          10   motion, I think, at least one I haven't had the				false

		4358						LN		167		11		false		          11   opportunity to get my head around.  But let me go to				false

		4359						LN		167		12		false		          12   parties now.  I'll start with Ms. Hogle.  Any				false

		4360						LN		167		13		false		          13   comment on what's been presented to us?				false

		4361						LN		167		14		false		          14                  MR. EVANS:  Yes.  So my response to				false

		4362						LN		167		15		false		          15   that is that the legal argument is also considered				false

		4363						LN		167		16		false		          16   public comment, and I believe that this was				false

		4364						LN		167		17		false		          17   acknowledged by UIEC itself either in -- probably in				false

		4365						LN		167		18		false		          18   their response to the Company's motion to strike.				false

		4366						LN		167		19		false		          19   And I believe it was a quote -- I don't have those				false

		4367						LN		167		20		false		          20   in front of me -- but it was a quote by the				false

		4368						LN		167		21		false		          21   Commission or -- UIEC justified its ability to				false

		4369						LN		167		22		false		          22   present legal argument consistent with a Commission				false

		4370						LN		167		23		false		          23   decision putting those in the context of public				false

		4371						LN		167		24		false		          24   comment.  And so I would -- I will go back and				false

		4372						LN		167		25		false		          25   review those carefully, but I would suggest that to				false
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		4374						LN		168		1		false		           1   the extent that the response to the Company's motion				false

		4375						LN		168		2		false		           2   to strike has any legal argument, that it should				false

		4376						LN		168		3		false		           3   also fall into the category of public comment				false

		4377						LN		168		4		false		           4   consistent with what I believe the Commission has				false

		4378						LN		168		5		false		           5   held in prior cases where this has become an issue				false

		4379						LN		168		6		false		           6   or has been an issue.				false

		4380						LN		168		7		false		           7                  MR. EVANS:  May I respond?				false

		4381						LN		168		8		false		           8                  COMMISSIONER LEVAR:  I'd like to see				false

		4382						LN		168		9		false		           9   where the other parties might be, if there's any				false

		4383						LN		168		10		false		          10   position on the issue.  I'll come back to you to				false

		4384						LN		168		11		false		          11   wrap up.  Ms. Schmid, do you have any position on				false

		4385						LN		168		12		false		          12   this?				false

		4386						LN		168		13		false		          13             MS. SCHMID:  I do.  This is a very unusual				false

		4387						LN		168		14		false		          14   situation.  Legal argument is something that the				false

		4388						LN		168		15		false		          15   Commission has not, in the past, just adopted on a				false

		4389						LN		168		16		false		          16   motion.  It has been put forth to the Commission in				false

		4390						LN		168		17		false		          17   the form of a brief, a response brief and things				false

		4391						LN		168		18		false		          18   like that.  So to the extent that UIEC is urging				false

		4392						LN		168		19		false		          19   that the legal argument as a whole just be accepted				false

		4393						LN		168		20		false		          20   by the Commission, the Division objects.  The				false

		4394						LN		168		21		false		          21   Division also believes that the legal -- that UIEC's				false

		4395						LN		168		22		false		          22   response must be taken as a whole, and you can't				false

		4396						LN		168		23		false		          23   necessarily parse out what is legal and what is				false

		4397						LN		168		24		false		          24   public comment.  It was all generated by the				false

		4398						LN		168		25		false		          25   objection to UIEC not filing testimony but instead				false
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		4400						LN		169		1		false		           1   filing comments.  So based on that, the Division				false

		4401						LN		169		2		false		           2   believes that if the Commission is inclined to take				false

		4402						LN		169		3		false		           3   the legal arguments set forth by UIEC under				false

		4403						LN		169		4		false		           4   consideration, the Division respectfully requests a				false

		4404						LN		169		5		false		           5   chance to file a proper response brief, and would				false

		4405						LN		169		6		false		           6   also move that the other parties, should they like,				false

		4406						LN		169		7		false		           7   have that opportunity.				false

		4407						LN		169		8		false		           8             COMMISSIONER LEVAR:  Thank you.				false

		4408						LN		169		9		false		           9   Mr. Moore, do you have a position on this?				false

		4409						LN		169		10		false		          10             MR. MOORE:  Unfortunately, I don't know if				false

		4410						LN		169		11		false		          11   I understand it properly.  My understanding is that				false

		4411						LN		169		12		false		          12   public comments can include legal arguments, and I				false

		4412						LN		169		13		false		          13   don't see any reason why the Commission should issue				false

		4413						LN		169		14		false		          14   an order segregating these comments from other				false

		4414						LN		169		15		false		          15   public comments.  But I have not thought this				false

		4415						LN		169		16		false		          16   through, and we don't have a strong position.				false

		4416						LN		169		17		false		          17                  COMMISSIONER LEVAR:  Okay.  Thank				false

		4417						LN		169		18		false		          18   you.  Mr. Dodge?				false

		4418						LN		169		19		false		          19                  MR. DODGE:  I hesitate to --				false

		4419						LN		169		20		false		          20                  COMMISSIONER LEVAR:  Well, you don't				false

		4420						LN		169		21		false		          21   have to.				false

		4421						LN		169		22		false		          22                  MR. DODGE:  I guess I view it this				false

		4422						LN		169		23		false		          23   way.  If tomorrow Professor Cassell, at 5:00,				false

		4423						LN		169		24		false		          24   Professor Cassell came down and sat on that stand,				false

		4424						LN		169		25		false		          25   gave unsworn comments that in his view a legal				false
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		4426						LN		170		1		false		           1   underpinning necessary for this Commission's				false

		4427						LN		170		2		false		           2   decision to find the EBA just and reasonable has				false

		4428						LN		170		3		false		           3   been eliminated, and therefore as a matter of law				false

		4429						LN		170		4		false		           4   you shouldn't continue it, you must stop it, you				false

		4430						LN		170		5		false		           5   wouldn't be able to accept that as sworn testimony;				false

		4431						LN		170		6		false		           6   you couldn't make a finding based on it.  But if he				false

		4432						LN		170		7		false		           7   persuaded you on the argument, then you have little				false

		4433						LN		170		8		false		           8   choice to follow that admonition.  And I believe				false

		4434						LN		170		9		false		           9   that's what UIEC is saying.  If Ms. Schmid or anyone				false

		4435						LN		170		10		false		          10   else wants to respond, I guess, theoretically they				false

		4436						LN		170		11		false		          11   could have, but they could also respond with public				false

		4437						LN		170		12		false		          12   comments this afternoon or a briefing if you wanted				false

		4438						LN		170		13		false		          13   to.  But I think that's what has been put before				false

		4439						LN		170		14		false		          14   you.  It's not a matter of testimony; it's a matter				false

		4440						LN		170		15		false		          15   of a view of what the legal underpinnings of your				false

		4441						LN		170		16		false		          16   rulings were and what's happened to them.  So I				false

		4442						LN		170		17		false		          17   don't think you have to rule on it, but I think the				false

		4443						LN		170		18		false		          18   issue is there that you at least need to decide				false

		4444						LN		170		19		false		          19   whether you're going to consider.				false

		4445						LN		170		20		false		          20                  COMMISSIONER LEVAR:  Let me ask --				false

		4446						LN		170		21		false		          21   before I go to Mr. Evans to sum up his request --				false

		4447						LN		170		22		false		          22   Commissioner Clark or Commissioner White, do you				false

		4448						LN		170		23		false		          23   want to ask any questions or wait until he concludes				false

		4449						LN		170		24		false		          24   to decide if you have any questions?				false

		4450						LN		170		25		false		          25                  COMMISSIONER CLARK.  Just to clarify,				false

		4451						PG		171		0		false		page 171				false

		4452						LN		171		1		false		           1   Mr. Evans, are you asking us to treat what I'll call				false

		4453						LN		171		2		false		           2   the first section of your initial comments -- I				false

		4454						LN		171		3		false		           3   think it was Section 1.  Section 2, actually.				false

		4455						LN		171		4		false		           4   Section 1 was the introduction.  Are you asking us				false

		4456						LN		171		5		false		           5   to treat that as a brief, basically?  Is that what				false

		4457						LN		171		6		false		           6   you're --				false

		4458						LN		171		7		false		           7                  MR. EVANS:  I think basically that				false

		4459						LN		171		8		false		           8   might be correct.  Public comments and -- let me				false

		4460						LN		171		9		false		           9   back up and address -- well, if Professor Cassell				false

		4461						LN		171		10		false		          10   were sitting here, he would not be an intervenor.				false

		4462						LN		171		11		false		          11   He wouldn't have standing to raise a legal issue				false

		4463						LN		171		12		false		          12   before the Commission.  We're intervenors, and so				false

		4464						LN		171		13		false		          13   it's not exactly the same.  And even though the				false

		4465						LN		171		14		false		          14   Commission may discount our commentary or proposals				false

		4466						LN		171		15		false		          15   for amending the EBA going forward as having been				false

		4467						LN		171		16		false		          16   submitted as unsworn comments, when we submit legal				false

		4468						LN		171		17		false		          17   argument, the credibility is not subject to the				false

		4469						LN		171		18		false		          18   credibility of any witness or whether they're sworn				false

		4470						LN		171		19		false		          19   or not.  But as Mr. Dodge says, by the strength of				false

		4471						LN		171		20		false		          20   the legal argument itself, the purpose of the UIEC				false

		4472						LN		171		21		false		          21   comments was to bring these legal issues before the				false

		4473						LN		171		22		false		          22   Commission and make them part of the record so that				false

		4474						LN		171		23		false		          23   if this all falls apart and goes awry at the end of				false

		4475						LN		171		24		false		          24   the day, we cannot say that the issue wasn't raised				false

		4476						LN		171		25		false		          25   and wasn't before the Commission.  Our concern,				false
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		4478						LN		172		1		false		           1   frankly, is we don't want to be foreclosed on				false

		4479						LN		172		2		false		           2   reconsideration or appeal because a legal issue				false

		4480						LN		172		3		false		           3   wasn't raised before the Commission.  Hence, we have				false

		4481						LN		172		4		false		           4   raised them in our comments and asked the Commission				false

		4482						LN		172		5		false		           5   to consider them.				false

		4483						LN		172		6		false		           6                  There have been other legal issues				false

		4484						LN		172		7		false		           7   raised here today apart from those raised in the				false

		4485						LN		172		8		false		           8   comments.  For example, does the Commission have				false

		4486						LN		172		9		false		           9   authority to issue interim rates?  That issue along				false

		4487						LN		172		10		false		          10   with any others, including what we have already				false

		4488						LN		172		11		false		          11   raised, the UEIC would be happy to brief and maybe				false

		4489						LN		172		12		false		          12   the Commission wants to ask for legal briefing,				false
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           1                       PROCEEDINGS

           2                  COMMISSIONER LEVAR:  Good morning.

           3   We are here in Public Service Commission Docket

           4   09-035-15 in the Matter of the Application of Rocky

           5   Mountain Power for Approval of its Proposed Energy

           6   Cost Adjustment Mechanism.  Why don't we start with

           7   appearances for the Utility.

           8                  MS. HOGLE:  Good morning.  Yvonne

           9   Hogle on behalf of Rocky Mountain Power.  With me

          10   here today is Mr. Mike Wilding, who will be a

          11   witness in the case.  Thank you.

          12                  COMMISSIONER LEVAR:  Thank you.

          13                  MS. SCHMID:  Good morning.  Patricia

          14   Schmid with the Attorney General's Office for the

          15   Division of Public Utilities.  The Division's

          16   witnesses today are Mr. Charles Peterson and

          17   Mr. David Thomson.

          18                  MR. MOORE:  Thank you.  Robert Moore

          19   with the Attorney General's office representing the

          20   Office of Consumer Services.  With me is Danny

          21   Martinez, a utility analyst for the Office of

          22   Consumer Services, and our consultant, Philip Hayet.

          23                  COMMISSIONER LEVAR:  Thank you.

          24                  MR. DODGE:  Good morning,

          25   Mr. Chairman.  Gary Dodge of Hatch, James and Dodge,
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           1   on behalf of UAE.  UAE's witness is Kevin Higgins,

           2   who will join us at some point today.

           3                  COMMISSIONER LEVAR:  Okay.  Thank

           4   you.

           5                  MR. EVANS:  I'm William Evans of

           6   Parsons, Behle and Latimer, on behalf of the Utah

           7   Industrial Energy Consumers.  We, as you know, don't

           8   have a witness this morning but have filed comments

           9   in this docket.

          10                  COMMISSIONER LEVAR:  Thank you.  Any

          11   other preliminary matters before we move forward

          12   with the testimony?  Okay.  Let me just ask the

          13   parties -- this docket started with a report from

          14   the Division of Public Utilities, but I'll seek your

          15   input on whether it makes sense to start with them

          16   or to start with the Utility first based on the way

          17   the issues are developed through the docket.  Let me

          18   go to Ms. Hogle first.  Does it make sense to start

          19   with you?

          20                  MS. HOGLE:  That is how I have been

          21   assuming the hearing would develop, but I have no

          22   preference.

          23                  COMMISSIONER LEVAR:  Okay.  Any

          24   thoughts otherwise?  Ms. Schmid?

          25                  MS. SCHMID:  Since people are
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           1   responding to the Division's report, it seems that

           2   it would be prudent to have the Division go first.

           3                  COMMISSIONER LEVAR:  Okay.  You had

           4   envisioned presenting your witness first; correct,

           5   Ms. Hogle?

           6                  MS. HOGLE:  Yes, correct.

           7                  COMMISSIONER LEVAR:  Any other

           8   parties have a position on the issue or any interest

           9   in this issue?

          10                  MR. MOORE:  The Office has no

          11   position.

          12                  MR. DODGE:  We'll leave it to you.

          13                  COMMISSIONER LEVAR:  Okay.  Well, let

          14   me just look to my colleagues.  We haven't discussed

          15   this.  This is kind of -- do you want to break for a

          16   second?

          17                  COMMISSIONER CLARK:  I'm not sure a

          18   break is necessary.  I'm going to leave it to you as

          19   well.  I don't have a preference, I really don't.

          20                  COMMISSIONER WHITE:  If Ms. Hogle has

          21   a preference and if the Division has a preference,

          22   it seems like it makes sense to defer to the

          23   Division.

          24                  COMMISSIONER LEVAR:  This docket did

          25   start with a report from the Division, so if their
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           1   desire is to present first, then that should be

           2   accommodated.

           3                  MS. SCHMID:  The Division would like

           4   to call its first witness, Mr. Charles Peterson.

           5                    CHARLES PETERSON,

           6   having been first duly sworn to tell the truth, was

           7            examined and testified as follows:

           8                       EXAMINATION

           9   BY MS. SCHMID:

          10        Q.   Good morning.  Please state your full

          11   name, business address, by whom you are employed,

          12   and title for the record.

          13        A.   Charles E. Peterson of -- my office is in

          14   the Heber Wells building on the fourth floor in Salt

          15   Lake City, Utah.  I'm a utility technical consultant

          16   with the Division of Public Utilities.

          17        Q.   In that capacity, did you participate in

          18   this docket on behalf of the Division?

          19        A.   Yes.

          20        Q.   Were you involved in the preparation of

          21   the DPU's evaluation report of Rocky Mountain

          22   Power's EBA Pilot Program?

          23        A.   Yes.

          24        Q.   Were you -- did you prepare or cause to be

          25   prepared your direct testimony, DPU No. 5.0 direct
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           1   with accompanying exhibits, your DPU direct

           2   supplemental 5.0 direct supplemental, your rebuttal

           3   DPU No. 5.0R with an exhibit -- supplemental also

           4   had an exhibit -- and your surrebuttal DPU No.

           5   5.0SR?

           6        A.   Yes, I did.

           7        Q.   Do you have any changes or corrections to

           8   those?

           9        A.   Not beyond what's contained in the direct

          10   supplemental testimony you referred to.

          11        Q.   If I were to ask you the same questions

          12   today that were presented in your testimony, would

          13   the answers be the same?

          14        A.   Yes.

          15                  MS. SCHMID:  With that, the Division

          16   would like to move the admission of the final -- the

          17   DPU's Evaluation Report and Mr. Peterson's

          18   testimony.

          19                  COMMISSIONER LEVAR:  If any party

          20   objects to that motion, please indicate to me.  And

          21   I'm not seeing any objections, so the motion is

          22   granted.

          23   BY MS. SCHMID:

          24        Q.   Do you have a summary?

          25        A.   Yes, I do.
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           1        Q.   Please proceed.

           2        A.   Good morning, Commissioners.  The Division

           3   appreciates the opportunity to evaluate PacifiCorp's

           4   EBA pilot program.

           5             The Division believes that its proposed

           6   changes to the actual EBA program are relatively

           7   minor.  While not directly a change to the structure

           8   of the EBA pilot program, in order to keep net power

           9   cost baseline somewhat current -- what the Division

          10   has referred to as the mismatch problem -- the

          11   Division proposed that PacifiCorp should be required

          12   to file in general rate cases periodically beginning

          13   with the filing in 2017.  The Division proposed that

          14   the Company file general rate cases at least every

          15   three years thereafter.  PacifiCorp holds that this

          16   is a major change to the program.  I will discuss a

          17   bit more of the mismatch problem in a moment.

          18             I propose two other changes to the EBA:

          19   The elimination of wheeling revenues from the EBA

          20   and a change to the annual EBA audit schedule.

          21   Simply put, wheeling revenues are not related to net

          22   power costs paid by the Company's retail customers.

          23   And the Division has always believed that they are

          24   inappropriately included in the EBA.  The arguments

          25   in favor of keeping wheeling revenues in the EBA
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           1   largely revolve around the idea that ratepayers

           2   today have been net beneficiaries, including revenue

           3   increments in the EBA, and therefore they should be

           4   retained.

           5             The Division does not consider this to be

           6   a compelling justification.  This is an appropriate

           7   time for the Commission to remove wheeling revenues

           8   from the EBA.  The Division proposes to change the

           9   annual EBA audit schedule as follows:  The Company

          10   would file March 15 as it currently does.  After a

          11   review by the Division, interim EBA rates could go

          12   into effect on May 1st that would amortize the EBA

          13   balance over the next 12 months.  The Division would

          14   file its audit report on November 15, following

          15   which the Commission would set a schedule for

          16   intervenors to file testimony or comments, followed

          17   by a hearing about February 1st.  The Commission

          18   could order a true-up of any interim rates beginning

          19   March 1st, which, if the incremental changes were

          20   small, could be amortized over a March or April or

          21   roughly two-month period.  Having interim rates

          22   would help minimize carrying charges and serve to

          23   allow the Company to recover its expenses or

          24   ratepayers to receive any refunds more quickly.

          25             I alluded in my direct testimony that
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           1   there may be legal issues with the imposition of

           2   interim rates.  The Division is not strongly wedded

           3   to this idea, although there are policy and

           4   practical benefits to interim rates.  Absent the

           5   imposition of interim rates, the Commission set EBA

           6   rates to go into effect on March 1st of the year

           7   following the Company's filing for then a 12-month

           8   amortization.

           9             In my direct testimony, the Division also

          10   proposed to alter the EBA carrying charge.  However,

          11   the Company reminded the Division that it had

          12   stipulated in the Deer Creek mine closure docket

          13   that it would not seek a change in the EBA carrying

          14   charge until the next general rate case.  The

          15   Division has withdrawn its request to change the

          16   carrying charge in this docket.

          17             A further comment on the mismatch issue.

          18   Mr. Higgins, in testimony filed on behalf of UAE,

          19   argues that the mismatch issue need not be decided,

          20   in part because the function of the EBA is to simply

          21   true-up net power costs that are already in rates to

          22   the actual net power costs on a dollar per megawatt

          23   basis -- dollar per megawatt hour basis.  Therefore,

          24   Mr. Higgins suggests that it doesn't really matter

          25   what the baseline that power cost in rates be.
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           1   Mr. Higgins is correct that adjusting the baseline

           2   from time to time doesn't matter a whole lot if

           3   there are no sharing bands and there are no carrying

           4   charge issues.  Of course, there are no sharing

           5   bands currently in the EBA, at least through 2019.

           6   There continues to be carrying charges that are a

           7   detriment to ratepayers that could sometimes reverse

           8   and penalize the Company.  The Division believes

           9   that some resolution of the mismatch issue is better

          10   done sooner rather than later.  The Division also

          11   believes that eventually this issue will need to be

          12   addressed.

          13             The Company proposes to add three items to

          14   the EBA that are non-net power cost items by its own

          15   admission.  The Division opposes the inclusion of

          16   any non-net power costs in the EBA.  First, by

          17   definition, the EBA is set up for the recovery of

          18   net power costs as they are usually defined.  And

          19   second -- and perhaps most importantly -- expanding

          20   the EBA in the manner the Company suggests sets a

          21   bad precedent that will only encourage efforts to

          22   further expand the EBA.  The Company also seems to

          23   ask the Commission to make the EBA program

          24   permanent.  The Division opposes any such suggestion

          25   as premature and outside the scope of the present
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           1   process.

           2             Finally, some intervenor comments uses

           3   language in the Division's final EBA evaluation

           4   report that discusses the limitations of the

           5   Division's annual audit.  They seem to hint that the

           6   Company's net power costs are or may be inaccurate

           7   or imprudent.  I want to make a couple of

           8   clarifications.  The Division perceives its audit

           9   limitations to mean that it cannot attest to the

          10   audit results as being a statistically accurate

          11   representation of the universe of net power costs,

          12   but can only be applied to the results specifically

          13   discussed in the Division's annual audit reports.

          14   Therefore, the Division is not warranting that the

          15   net power costs reported by the Company are

          16   materially accurate in a formal audit sense.

          17             However, this does not mean that the

          18   Division has any evidence that the Company's

          19   reported net power costs are materially inaccurate

          20   or imprudent beyond those items specifically called

          21   out in the Division's annual audit reports, nor does

          22   the Division currently harbor a belief that the

          23   Company's reported net power costs may be materially

          24   inaccurate or imprudent.

          25             This concludes my opening statement.
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           1        Q.   A clarifying question.  Mr. Peterson, your

           2   testimony talks about wheeling revenues and wheeling

           3   expenses.  Could you please explain what wheeling

           4   revenues are and what wheeling expenses are?

           5        A.   Well, briefly, wheeling expenses, the

           6   Division believes, are properly included in the net

           7   power costs because they are a cost incurred by the

           8   Company to deliver power to its retail customers.

           9   The wheeling revenues, however, relate to rents that

          10   third parties pay on the Company's transmission

          11   system and are not -- there is no cause and effect

          12   relationship between wheeling revenues and wheeling

          13   expenses or between wheeling revenues and net power

          14   costs.  Therefore, the Division thinks that and

          15   believes that it's inappropriate to have wheeling

          16   revenues in the EBA.

          17             Now, since the Commission has previously

          18   ordered wheeling revenues to be included in the EBA,

          19   we have effectively an implicit tracking mechanism

          20   for wheeling revenues.  So if the parties wanted to

          21   bring out wheeling revenues in a separate tracker,

          22   the Division may support such a move.  But we think

          23   it's important to keep the EBA somewhat pure with

          24   respect to the recovery of net power costs as we

          25   traditionally define them.
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           1                  MS. SCHMID:  Thank you.  Mr. Peterson

           2   is now available for questions from the parties and

           3   from the Commission.

           4                  COMMISSIONER LEVAR:  Thank you.  I'll

           5   go to Mr. Moore next.

           6                       EXAMINATION

           7   BY MR. MOORE:

           8        Q.   Hello, Mr. Peterson.

           9        A.   Good morning.

          10        Q.   You mentioned in your summary that you

          11   have withdrawn your request for the Commission to

          12   consider carrying charges in this docket?

          13        A.   Yes.

          14        Q.   Do you have a copy of your testimony?

          15        A.   Yes.

          16        Q.   On page 8 of your surrebuttal --

          17        A.   Page 8 of surrebuttal?

          18        Q.   Yes -- you state that your reason for

          19   withdrawing the request for the Commission to

          20   consider carrying charges is due to Mr. Wilding's

          21   testimony regarding a stipulation entered in the

          22   Deer Creek mine closure; is that correct?

          23        A.   Yes.

          24        Q.   Do you have Mr. Wilding's testimony

          25   available to you?
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           1        A.   I do not.

           2        Q.   Let me read you a provision where

           3   Mr. Wilding, I'm sorry, testifies on page 7

           4   regarding the stipulation.  Mr. Wilding states that

           5   the parties agree that the carrying costs related to

           6   deferral should be 6 percent as set forth in the EBA

           7   tariff for -- and I'm paraphrasing here -- deferrals

           8   relating to the closure of the Deer Creek Mine.

           9                  COMMISSIONER LEVAR:  Mr. Moore, I

          10   don't think we're getting your voice on the

          11   streaming.

          12                  MR. MOORE:  Thank you, Commissioner.

          13   BY MR. MOORE:

          14        Q.   Let me start again.  The parties agree

          15   that the carrying costs of EBA-related deferrals

          16   should be 6 percent as set forth in the EBA tariff.

          17   And then -- I'm paraphrasing here -- with the

          18   exception of the carrying charges in the Deer Creek

          19   Mine's closure.  Again quoting, the testimony

          20   concludes with this statement:  "This condition

          21   should exist until the effective date of the

          22   Company's next general rate case."  Does that seem

          23   familiar to you?

          24        A.   Generally familiar.  I did review the

          25   stipulation as well as Mr. Wilding's testimony.
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           1        Q.   Well, so your testimony is that this

           2   stipulated language that provides the 6 percent

           3   interest rate should exist until the effective date

           4   of the next general rate case is somehow

           5   inconsistent with Mr. Martinez's surrebuttal

           6   testimony, which says, "The Office's carrying

           7   charges recommendations, if accepted by the

           8   Commission, would presumably be implemented in the

           9   next general rate case."

          10        A.   Okay. I'm sorry.  I didn't quite -- what

          11   was the specific question you're asking?

          12        Q.   The specific question is, is the

          13   stipulation inconsistent with the testimony of Mr.

          14   Martinez from the Office, who has not withdrawn the

          15   request for the Commission to consider this

          16   document -- the carrying charges -- when he sums up

          17   stating, "The Office's carrying charges

          18   recommendation, if accepted by this Commission,

          19   would presumably be implemented in the next general

          20   rate case."

          21        A.   I think that would be consistent with the

          22   stipulation.  That's not the exact position the

          23   Division has taken, but I don't see that

          24   specifically as inconsistent.  But that might be a

          25   legal question to parse out.
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           1        Q.   Turning to the question of wheeling

           2   revenues, is it not true that your position opposing

           3   the inclusion of wheeling revenues in the EBA is

           4   based on what you describe as a philosophical view

           5   that only net power costs should be included in the

           6   EBA, and in your view, in a technical sense,

           7   wheeling revenues are not precisely net power costs?

           8        A.   Well, that's essentially it.  It's a

           9   policy matter.  We believe that the EBA should be as

          10   pure as possible and letting outside items into the

          11   EBA only sets up the situation that encourages more

          12   items to be lumped into the EBA.

          13        Q.   Is it not true on page 10 of your direct

          14   testimony and in your summary you state that as an

          15   alternative to including wheeling revenues in the

          16   EBA, a separate tracker could be set up for wheeling

          17   revenues with some reservations to that proposition?

          18        A.   That is my testimony, yes.

          19        Q.   But the Division would likely support a

          20   wheeling revenue tracker; isn't that true?

          21        A.   Depending on how it's structured, we might

          22   support it, yes.

          23        Q.   Isn't it true that as a practical matter

          24   rather than a philosophical matter, a separate

          25   tracker for wheeling revenues would present the same
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           1   benefits or detriments of including wheeling

           2   revenues in the EBA, but the separate tracker would

           3   be more complex and therefore more inefficient?

           4        A.   I don't think it would be necessarily more

           5   complex or inefficient since all the parties --

           6   since the Company has to compile the data and all

           7   the parties have to analyze it.  In the current EBA

           8   docket, there might be cause to have some additional

           9   memoranda or testimony filed each year, but I don't

          10   see that as a major issue.  But in answer to the

          11   main thrust of your question as I understood it, as

          12   a practical matter, if you're looking at sheer

          13   practicality and not policy or philosophy, having a

          14   separate tracker would, in the end, have little

          15   practical difference being in or out of the EBA.  I

          16   acknowledge that, but I think there's a significant

          17   policy issue that needs to be addressed with that.

          18                  MR. MOORE:  Thank you very much,

          19   Mr. Peterson.  I have no further questions.

          20                  COMMISSIONER LEVAR:  Thank you, Mr.

          21   Moore.  Mr. Dodge?

          22                      EXAMINATION

          23   BY MR. DODGE:

          24        Q.   Thank you, Mr. Chairman.  Mr. Peterson,

          25   the Division appears to believe that the EBA ought
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           1   to be strictly limited to net power costs.  If one

           2   were to step beyond net power costs, if the Division

           3   identified an easy way to define what should and

           4   should not be in the EBA -- in other words, if you

           5   break that barrier that you're trying not to break

           6   to go beyond net power costs, fuel costs, have you

           7   identified any way to keep the EBA limited in any

           8   way?

           9        A.   Well, one of the ways the Division

          10   attempts to keep it limited is to detail

          11   specification of net power costs accounting --

          12   account numbers -- so that we know with some fair

          13   degree of precision what is allowable in the EBA,

          14   and then anything that's not in those accounting

          15   numbers would not be included in the EBA.  Even with

          16   the detail we've had published in the tariff,

          17   there's occasionally some items that under the

          18   current system of accounts, non-net power costs can

          19   slip in, but I think we're generally aware of those.

          20   I don't know if that answers your question, but it

          21   seems to be the main thrust as I understood it.

          22        Q.   Has the Division witnessed problems in the

          23   past with utilities trying to expand the scope of an

          24   energy balancing account?

          25                  MS. SCHMID:  Objection.  Beyond the
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           1   scope of Mr. Peterson's testimony.

           2                  MR. DODGE:  I believe he actually did

           3   testify to that he sees it being open to -- the

           4   Division doesn't want it open to all kinds of

           5   different costs.  I'm saying have you seen a problem

           6   with that in the past.

           7                  COMMISSIONER LEVAR:  Let me clarify.

           8   Is your question about other utilities in other

           9   jurisdictions?  Because I think that's the basis of

          10   Ms. Schmid's objection.

          11                  MR. DODGE:  I'm specifically talking

          12   about in this state.

          13                  MS. SCHMID:  Objection withdrawn.

          14                  COMMISSIONER LEVAR:  Okay.  Thank

          15   you.

          16        A.   The obvious example is that Mr. Wilding

          17   has specifically proposed to having three items that

          18   he admits are not net power costs as we've

          19   traditionally defined them, and he even suggests

          20   that there may be at least one additional item that

          21   in the future the Company may request inclusion in

          22   the EBA.

          23   BY MR. DODGE:

          24        Q.   So I guess my question is, is the Division

          25   worried about a slippery slope here?
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           1        A.   Yes.

           2        Q.   In response to Mr. Wilding's suggestion

           3   about resetting base net power costs each year, Mr.

           4   Peterson, you testified that the Division notes the

           5   proposal may have a legal problem of being

           6   tantamount to a single-item rate case.  Does the

           7   Division also recognize that there might be a legal

           8   problem with the interim rates that the Division

           9   suggests?

          10        A.   Yes.  I mentioned that specifically in my

          11   opening comments, but, you know, that's something

          12   for you attorneys to argue about.

          13        Q.   With respect to the carrying charge,

          14   Mr. Peterson, I just have a question about your view

          15   of what a stipulation means vis-a-vis the

          16   Commission.

          17        A.   Yes.

          18        Q.   You indicated that the carrying charge

          19   stipulation, when you entered into that, you

          20   contemplated a new rate case early in 2016; is that

          21   right?

          22        A.   Yes.  If you were to refer specifically to

          23   my direct testimony in that docket, I specifically

          24   mention the expectation of a January 2016 rate case

          25   filing.
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           1        Q.   In your view, if circumstances had changed

           2   and the Commission were to find that that carrying

           3   charge is no longer just and reasonable --

           4                  MS. SCHMID:  Objection.  Calls for

           5   speculation.

           6                  MR. DODGE:  I'm not asking a legal

           7   question.  I'm asking does the Division believe that

           8   the Commission can't look at that -- shouldn't look

           9   at that.

          10                  COMMISSIONER LEVAR:  I'd like to get

          11   clarification of the question again.

          12                  MR. DODGE:  The question is if

          13   circumstances have changed from those facts and

          14   circumstances assumed when that stipulation was

          15   entered into and as a result of that --

          16                  COMMISSIONER LEVAR:  The Deer Creek

          17   stipulation?

          18                  MR. DODGE:  Yes.  And I'll ask the

          19   Division if the Division believes circumstances have

          20   changed and the consequence of that interest rate is

          21   no longer just and reasonable, do you believe the

          22   Division has no ability to speak out and say it

          23   ought to be changed?

          24                  COMMISSIONER LEVAR:  Let me go to Ms.

          25   Schmid to clarify your objection.
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           1                  MS. SCHMID:  To the extent that he

           2   seems to be asking for a legal conclusion, I object.

           3   To the extent that he is asking whether or not the

           4   Division can speak to an issue, I do not object.

           5                  MR. DODGE:  Then I'll say the latter.

           6                  MS. SCHMID:  Could you please restate

           7   the question?

           8   BY MR. DODGE:

           9        Q.   Can the Division speak up if it believes

          10   that the interest rate is no longer just and

          11   reasonable, notwithstanding the stipulation, given a

          12   change in the circumstances?

          13        A.   I think the Division could stand up and

          14   speak out in spite of the stipulation.  At this

          15   point on this particular issue, the Division has

          16   elected not to press the matter in this docket.

          17        Q.   With respect to the mismatch issue,

          18   Mr. Peterson, you indicated that although you -- I

          19   forget the word you used -- you understood

          20   Mr. Higgins' points, the Division believes that the

          21   mismatch issue should be addressed sooner rather

          22   than later.  You remember that?

          23        A.   Yes.

          24        Q.   You have testified, have you not, in your

          25   testimony that prior to the expiration of the -- in
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           1   2019 -- of the sharing band elimination, there

           2   should be another docket in which the decision

           3   should be made about whether to extend the EBA and,

           4   if so, under what terms?

           5        A.   Your question is has the Division

           6   recommended another docket in perhaps a couple of

           7   years that would deal with the EBA, the major

           8   questions about the EBA?

           9        Q.   Yes.

          10        A.   Yes, we have recommended that.

          11        Q.   And wouldn't that be a good docket -- one

          12   other predicate fact.  You've also indicated you

          13   agree with Mr. Higgins that, given the elimination

          14   of the sharing band, whether or not we have an

          15   annual reset or a rate case in the middle won't

          16   change anything -- ultimately, what customers pay

          17   other than maybe carrying charge implications?

          18        A.   Well, carrying charges is an implication

          19   that continues to go forward, but Mr. Higgins is, or

          20   you, are correct that the sharing band was the

          21   larger issue relating to the reset of the baseline.

          22        Q.   So I guess my question is, wouldn't you

          23   agree that a good time to address the issue of

          24   whether, and if so, how to deal with a mismatch

          25   issue would be in the context of that case in a
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           1   couple of years when we're also dealing with whether

           2   to reinstitute a sharing band?

           3        A.   Well, that obviously would be an option.

           4   The Division also considers the carrying charge

           5   issue to be a sum in part, and so we brought it up

           6   in this process.

           7                  MR. DODGE:  Okay.  Thank you.  I have

           8   no further questions.

           9                  COMMISSIONER LEVAR:  Mr. Evans?

          10                  MR. EVANS:  Thank you, Mr. Chairman.

          11   BY MR. EVANS:

          12        Q.   Good morning, Mr. Peterson.

          13             MS. HOGLE:  Your Honor, I have an

          14   objection.  Per the Commission's order last week, I

          15   believe, UIEC has been deemed to be a public

          16   witness, and therefore the Company objects to its

          17   participation in this evidentiary hearing.  And in

          18   addition, per rule 746110-K, I believe that UIEC is

          19   well aware that the Commission generally prohibits

          20   parties from making their case on cross-examination

          21   given especially that UIEC did not present a

          22   witness.

          23             COMMISSIONER LEVAR:  Thank you.  Mr.

          24   Evans, do you want to respond to the objection?

          25                  MR. EVANS:  Yes, thank you.  I think
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           1   my questions are going to go to Mr. Peterson's

           2   comment on the stand today about the Division's

           3   ability to conduct a prudence review.  I believe

           4   that he prefaced that with the statement that it was

           5   directed toward comments that the UIEC had filed.

           6   So we're not making our case on cross, but

           7   Mr. Peterson has addressed assumptions underlying

           8   the legal argument in the UIEC's comments.  And I

           9   believe that it's fair game for me to direct some

          10   questions to him about his criticism of the

          11   assumptions that I made or that UIEC made in their

          12   comments.

          13                  So this isn't making our case on

          14   cross, it is rehabilitating our case because he has

          15   addressed it from the stand this morning.

          16                  MS. SCHMID:  May the Division weigh

          17   in as it's the Division's witness?

          18                  COMMISSIONER LEVAR:  Yes.

          19                  MS. SCHMID:  Ms. Hogle is quicker on

          20   the trigger than I am, but thank you.  The Division

          21   also objects to UIEC trying to make its case through

          22   cross-examination of Mr. Peterson, and furthermore

          23   to the extent that he is pursuing assumptions

          24   underlying his legal arguments to the extent that

          25   that calls for a legal conclusion, I object.
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           1                  COMMISSIONER LEVAR:  I'd like to ask

           2   Mr. Evans one clarifying question just to make sure

           3   that I'm following you correctly.  And I'm trying to

           4   remember Mr. Peterson's responses to questions.  I

           5   remember him making the point that he didn't want to

           6   make legal arguments in his testimony,

           7   appropriately.  Describe for me again your position

           8   of what Mr. Peterson has testified to with respect

           9   to the legal arguments that are contained in your

          10   comments.  And I apologize if I'm asking you to be

          11   repetitive, but just so I completely understand.

          12                  MR. EVANS:  In our comments, we

          13   relied on certain statements in the Division's final

          14   evaluation report in which the Division remarked

          15   that it was -- it had reservations about its ability

          16   to conduct an adequate prudence review of net power

          17   costs.  And part of our argument, legal argument,

          18   was based on the uncertainty revolving around those

          19   prudence reviews.  Mr. Peterson, on the stand this

          20   morning, said, "I'd like to"  -- he wanted to

          21   address those comments and clarify that about --

          22   make clarifications about limitations of the

          23   Division's ability to conduct a materially accurate

          24   audit.

          25                  And so I want to follow up with that
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           1   and probe a little bit the extent to which the

           2   Division is confident in the results of its prudence

           3   review.  And I think that's fair game.  It is a

           4   response to his response to my comments.  If he had

           5   said nothing about my comments, I would be able to

           6   waive cross, but having attacked the basis for my

           7   comments, I think I need to rehabilitate them.  I

           8   think I'm entitled to do that since he offered the

           9   testimony from the stand.

          10                  MR. DODGE:  Chairman, may I weigh in

          11   briefly?  I apologize for this.  Other than -- I'm

          12   very resistant -- I strongly resist any argument

          13   that an intervenor in the docket who chooses not to

          14   file testimony cannot show up and cross-exam

          15   witnesses of parties trying to make affirmative

          16   changes.  That certainly has not been the practice

          17   before this Commission.  I've done it many times.  I

          18   agree that the rule says you can't make your case

          19   through cross, so someone who shows up and tries to

          20   make an affirmative case for some changes ought to

          21   be restricted.  But not just because they're a party

          22   without testimony -- that shouldn't restrict their

          23   ability to ask questions.

          24                  And primarily I submit that the

          25   objections are premature because he hasn't asked a
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           1   question yet.  If your Honor believes that a

           2   question or if any parties believe that a question

           3   is aimed at making an affirmative case as opposed to

           4   probing the case of the parties before the

           5   Commission proposing something, then I think that

           6   the objection may be well-founded.  But it's

           7   certainly, you know, objectionable to me to think

           8   that people of parties can't show up who have not

           9   filed direct testimony and question those that are

          10   proposing something before this Commission.

          11                  MS. SCHMID:  That is not the

          12   Division's position.  The Division believes that

          13   parties are entitled to show up and question, just

          14   not to make their case.

          15                  COMMISSIONER LEVAR:  Did you have a

          16   question, Commissioner White?

          17                  COMMISSIONER WHITE:  I just had a

          18   clarifying question.  Are the questions of the

          19   issues you'd like to probe, were they the subject of

          20   the prefiled direct testimony or something that

          21   Mr. Peterson has brought up today in his summary?

          22                  MR. EVANS:  They are the subject of

          23   the Division's final evaluation report and subject

          24   matter that he brought up this morning from the

          25   stand.
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           1                  COMMISSIONER LEVAR:  Mr. Clark, did

           2   you want to ask any questions of anybody?

           3                  COMMISSIONER CLARK:  No, no

           4   questions.

           5                  COMMISSIONER LEVAR:  And, Mr. Moore,

           6   did you have any position on this?

           7                  MR. MOORE:  The Office has no

           8   position other than to concur with Mr. Dodge that an

           9   intervenor has the right to cross appropriately,

          10   even though they don't submit a witness testimony.

          11                  COMMISSIONER LEVAR:  Anything further

          12   from anybody?  Ms. Hogle, this is your objection so

          13   I'll let you sum.

          14                  MS. HOGLE:  Yes, your Honor.  What

          15   Mr. Dodge and Mr. Moore and, I believe, Mr. Evans,

          16   are attempting to do would undermine the process and

          17   has been undermining the process that is going on

          18   today.  I believe the Commission was clear in its

          19   order last week about UIEC being a public witness.

          20   I believe that UIEC is making a case or did, in

          21   fact, make a case in its comments regarding the EBA.

          22   It's not just defending its position or it's not

          23   just wanting to clarify comments or testimony made

          24   by Mr. Peterson this morning.  UIEC laid out its

          25   case very clearly in its comments, and the
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           1   Commission has already determined that those

           2   comments are public.  It follows then that it should

           3   be treated just like a public witness would be

           4   treated.

           5                  And this is even more important when

           6   the attorney representing the UIEC has been

           7   participating in this proceeding for a very long

           8   time and knows the process very well, and in the

           9   Company's case, is attempting to undermine it and

          10   changing the rules as we speak.  That is its attempt

          11   and therefore the Commission -- excuse me, the

          12   Company -- again moves for the Commission to strike

          13   any of Mr. Evans' testimony that comes out as a

          14   result of this and deems his questioning to be

          15   inappropriate.

          16                  MR. EVANS:  May I respond?

          17                  COMMISSIONER LEVAR:  I mean, at some

          18   point, we don't want to continue back and forth.  I

          19   think she has the right to sum her motion, but if

          20   you want to comment a little bit further --

          21                  MR. EVANS:  It isn't accurate to say

          22   that we are in the same status of a public witness.

          23   We are intervenors in this proceeding and, as

          24   Ms. Hogle points out, have been for seven years.

          25   The fact that we chose not to file testimony in this
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           1   phase of the docket shouldn't preclude us from

           2   offering legal argument to the Commission.  And when

           3   the Division's witness addresses that argument from

           4   the stand and challenges some of the assumptions

           5   that are made in that argument that are based on the

           6   Division's report, I think the cross is entirely

           7   appropriate.  I'm not trying to make my case.  I'm

           8   trying to rebut the Division's surrebuttal -- this

           9   is surrebuttal of the Division's rebuttal of my

          10   case.  If they thought that this should be treated

          11   like testimony, then they should not have addressed

          12   it from the stand this morning.

          13                  COMMISSIONER LEVAR:  Anything

          14   further, Ms. Hogle?

          15                  MS. HOGLE: I believe that he just

          16   made a statement.  He testified and, therefore,

          17   again, the fact that he is a well-known lawyer, has

          18   been participating in this case for a long time

          19   really underscores the importance of keeping the

          20   process as has been and as has the Commission

          21   historically respected it and followed.  Thank you.

          22                  MS. SCHMID:  And may I add one more

          23   thing?  Mr. Peterson's summary this morning

          24   summarized his written testimony.  UIEC and

          25   others --
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           1                  COMMISSIONER LEVAR:  I'm not sure

           2   your microphone is picking up.

           3                  MS. SCHMID:  UIEC is not the only

           4   party to question the audit, so I think that it is

           5   unreasonable to characterize Mr. Peterson's comments

           6   as just addressing UIEC's public witness comments.

           7                  COMMISSIONER LEVAR:  Thank you.

           8   Before I rule on this motion, I'm just going to turn

           9   to my colleagues and see if a break is appropriate

          10   or if any discussion among the three of us -- sorry

          11   to put you on the spot.

          12                  COMMISSIONER CLARK:  I'm fine with

          13   you ruling on the motion, Chair LeVar, and I'll give

          14   you my perspective if you'd like, but I think you

          15   should allow the question Mr. Evans wants to ask.

          16   Seems to me it's a reasonable follow-up to Mr.

          17   Peterson's statements to us today or testimony to us

          18   today.  His summary, in other words.

          19                  COMMISSIONER WHITE:  I guess my

          20   concern is, I recognize that the Commission in the

          21   past and historically has allowed intervening

          22   parties who have not had a witness to participate,

          23   but I guess my concern is, you know, again, we have

          24   issued an order with respect to UIEC's comments.

          25   And I guess my question is, if we open this up,
�                                                                          35





           1   where does it end?  In other words, if Mr. Peterson

           2   introduces additional evidence beyond the scope --

           3   he was intending to address the comments of UIEC's

           4   -- does that then provide another right for

           5   essentially in vivo or live round of additional

           6   testimony on the part of other intervenors or

           7   parties in this case?  I guess that's my question is

           8   where does this end.

           9                  COMMISSIONER LEVAR:  So you're asking

          10   Mr. Evans a question?

          11                  COMMISSIONER WHITE:  I'm just

          12   responding to your -- again, maybe this is more

          13   appropriate to have a discussion offline, but I'm

          14   thinking out loud about my concerns about where

          15   we're heading with this.  I guess I would -- again,

          16   if it was very, very discreetly focused on that

          17   specific issue of what he's introduced today rather

          18   than going beyond that, that might be a

          19   consideration to think about.  But, you know, if

          20   we're going to allow additional live cross -- I mean

          21   additional testimony outside the scope of direct,

          22   that's my question is where does that end.  So with

          23   that, I guess the question is do you want to take it

          24   offline to think about this for a second or are you

          25   ready to -- I'll defer to you ultimately.
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           1                  COMMISSIONER LEVAR:  I think the

           2   right way -- I think I'm going to rule on this

           3   motion.  And as I look at the administrative ruling,

           4   which in R746-111-10 says, "The Commission

           5   discourages and may prohibit parties from making

           6   their cases through cross-examination."  And I think

           7   the line that seems appropriate to me based on

           8   Ms. Hogle's objection is probably one that's going

           9   to have to be addressed on a question-by-question

          10   basis.  I agree that it's inappropriate for UIEC to

          11   try to make its public comments into sworn testimony

          12   in this hearing through questions, and that's the

          13   line we have to be careful that we don't cross.

          14                  Where it's asking Mr. Peterson

          15   questions about his testimony, to the specific

          16   objection, I don't have the transcript in front of

          17   me and I don't have a photographic memory to

          18   remember exactly what Mr. Peterson has said this

          19   morning with respect to his testimony, and I don't

          20   even remember whether he specifically referred to

          21   the legal arguments or whether he referred to

          22   principles that are contained in the public comments

          23   from UIEC.  So it seems to me the appropriate way to

          24   handle this matter is to allow questioning with that

          25   line as the line we don't want to cross, and we may
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           1   have to deal with individual objections as that

           2   questioning goes forward.

           3                  MR. EVANS:  Thank you.

           4                  MS. SCHMID:  To facilitate narrowing

           5   the scope of Mr. Evans' questions and making sure

           6   they are appropriate, the Division would request

           7   that the court reporter read back the portion of Mr.

           8   Peterson's summary this morning addressing the

           9   audit.

          10                  COMMISSIONER LEVAR:  What's the best

          11   way for us to identify that portion of his

          12   testimony?  Should we take a brief recess and, Ms.

          13   Schmid, maybe communicate with the court reporter on

          14   that or any party that wants to do so?  I think

          15   that's probably an appropriate, helpful step at this

          16   point.  Would a five-minute break facilitate that?

          17                  MS. SCHMID:  I believe it would.

          18                  COMMISSIONER LEVAR:  Why don't we

          19   come back at 9:50.

          20                  (A brief recess was taken.)

          21                  COMMISSIONER LEVAR:  So then before

          22   we go to Mr. Evans' first question, Ms. Schmid

          23   wanted to make a clarification with respect to

          24   Mr. Peterson's testimony this morning; is that

          25   correct?
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           1                  MS. SCHMID:  Yes.  What I'd like to

           2   do is have the court reporter read her rough

           3   transcription into the record to help us focus.

           4                  COMMISSIONER LEVAR:  Okay.  And

           5   you've identified the portion?

           6                  MS. SCHMID:  Yes.  And Mr. Evans

           7   participated in that, as did Ms. Hogle.

           8                  COMMISSIONER LEVAR:  Okay.  Thank

           9   you.

          10       (A portion of the transcript was read back.)

          11                  MR. EVANS:  Mr. Chairman, I think

          12   she's read the portion that entitles me to ask the

          13   question, because his testimony, in the very first

          14   part, says he's addressing intervenor comments.  And

          15   so I want to respond to his addressing those

          16   comments.  She can read the beginning of that

          17   paragraph again to confirm that his comments were

          18   directed to the UIEC comments, if you'd like.

          19                  COMMISSIONER LEVAR:  I'm not sure she

          20   should necessarily re-read it.  Was there any more

          21   you wanted read into the record, Ms. Schmid?

          22                  MS. SCHMID:  Yes.  I would like to

          23   have his comments on the audit read into the record

          24   in totality so we aren't just taking a single

          25   sentence out of context.
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           1                  (The paragraph was read back.)

           2                  MR. PETERSON:  May I make a comment

           3   on what she just read?

           4                  COMMISSIONER LEVAR:  I'm not sure how

           5   appropriate that is.

           6                  MR. EVANS:  Thank you, Mr. Chairman.

           7   Mr. Peterson, since we're opening this back up, I

           8   think you can find opportunities to comment.

           9   Really, what I'm searching for is clarification, and

          10   the questions are probably a lot more innocuous than

          11   the lead-up to allowing the question might suggest.

          12   I wonder -- statistically, you say that the Division

          13   cannot attest the results are statistically

          14   accurate.  Can you explain what that means?

          15                  MS. HOGLE:  I'm sorry.  I'm going to

          16   renew my objection.  I object because I did not hear

          17   the UIEC being mentioned in any of the language that

          18   was read back from the reporter, and so I don't

          19   believe that Mr. Peterson was discussing the UIEC

          20   comments at all.

          21                  MR. EVANS:  Well, let's ask

          22   Mr. Peterson.

          23                  COMMISSIONER LEVAR:  Before we ask --

          24   I think I'll rule on this objection.  The basis on

          25   which we're allowing Mr. Evans to ask questions is
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           1   not whether UIEC was referred to in Mr. Peterson's

           2   statements.  It's whether he's crossing the line

           3   from asking clarifying questions of Mr. Peterson's

           4   testimony versus trying to rehabilitate or trying

           5   to -- rehabilitate is a strong word -- trying to

           6   change his unsworn comments into testimony at the

           7   hearing.  That's the line I think we can't cross.

           8   Although, having said that, I do recall the phrase

           9   "intervenor comments," and I believe UIEC is the

          10   only intervenor that's filed unsworn comments.  But

          11   with that, I think I'm going to allow the question

          12   to be answered.

          13                  THE WITNESS:  Okay.  Would you repeat

          14   the question, please?

          15   BY MR. EVANS:

          16        Q.   The question is what does it mean to say

          17   that the Division cannot attest that the results are

          18   statistically accurate?

          19        A.   Well, my understanding of the audit

          20   process -- when a CPA firm, for example, audits a

          21   company and files an attestation of correctness to

          22   financial statements, they have reviewed the

          23   financial statements and audited them, which

          24   involves making statistical samples of selected

          25   items.  They do not look at the whole universe of
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           1   accounts.  And then based on their statistical

           2   sampling, they attribute to the financial statements

           3   as a whole the characteristic that they found in

           4   their statistical sampling.  And that allows them to

           5   say that they believe that -- I think the language

           6   now is something to the effect that it's free of all

           7   material defect or inaccuracy.  The Division does

           8   not make such an attestation.  Our sampling which we

           9   do is limited in scope and does not allow us, we

          10   believe, to attest in this outside auditor sense to

          11   the correctness of the financial statements or, in

          12   this case, the specific net power cost accounts.

          13   And so we want to be clear that we're not doing that

          14   sort of technical audit.  Does that answer that

          15   specific question?

          16        Q.   Yes.  Thank you.  And when you say that

          17   the Division does not attest in the formal sense of

          18   an audit to the accuracy of the net power cost data

          19   submitted by the Company, is it the case that -- I

          20   think you said but I'll ask you again -- that the

          21   Division also cannot attest to the prudence of those

          22   transactions?

          23             MS. SCHMID:  Objection.  I don't recall

          24   the word prudence.

          25                  MR. EVANS:  Well, if you want to
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           1   spend the Commission's time going back and looking

           2   at it, I can tell you that it's there.  And this is

           3   a question that I think is in line with what I have

           4   been given latitude to do this morning.  So,

           5   Mr. Chairman, may I proceed?

           6                  COMMISSIONER LEVAR:  I'm going to

           7   allow that question to be answered.

           8        A.   The Division is also not attesting in this

           9   audit sense to any prudence or imprudence of the

          10   Company's financial statements or net power costs

          11   taken as a whole.

          12   BY MR. EVANS:

          13        Q.   Thank you.  And would you look at the

          14   final evaluation report on page 42, if you would,

          15   please.  I'm sorry, 43.  If you look at the first

          16   full paragraph on that page, beginning "The Division

          17   is concerned," would you read that into the record,

          18   please?

          19        A.   Okay.  I must have a different pagination

          20   that starts "The Division's concern."

          21        Q.   It's on page 43 in my copy.

          22        A.   And that's the start of the paragraph?

          23                  MS. SCHMID:  I believe that I have a

          24   copy.

          25                  THE WITNESS:  I think I see it on
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           1   page 44 of my copy.  Apparently, when it prints out,

           2   it prints out different pages.  Do you want me to

           3   read that paragraph?

           4   BY MR. EVANS:

           5        Q.   Yes, please.

           6        A.   "The Division is concerned that it may be

           7   virtually impossible to meaningfully assess the

           8   prudency of daily trading transactions because of a

           9   lack of contemporaneous and verifiable source

          10   documentation supporting and justifying the trades

          11   made.  In the first two EBA audits, the Division

          12   identified several supporting documentation issues

          13   related to front office transactions.  If the

          14   Division -- excuse me -- if the Company continues to

          15   improve its written documentation as it has in fact

          16   done since the start of the EBA, the Division will

          17   be able to more adequately assess the prudence of

          18   these transactions.  But at this time, it cannot

          19   state that improved documentation will alleviate its

          20   prudency concerns stated above.  Even with

          21   supporting documentation, the Division's resource is

          22   limited to reviewing small samples and relying on

          23   the expertise of its consultant to make a prudency

          24   determination.  Expanding its scope of review in

          25   this area would require additional resources not
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           1   presently available to the Division."

           2        Q.   Thank you.  Is that still the view of the

           3   Division of Public Utilities?

           4        A.   Yes, but if you'll note, it's limited

           5   specifically to the daily trading transactions that

           6   the Company does to meet its energy balancing needs,

           7   primarily.

           8        Q.   And how many of those daily transactions

           9   are submitted to the Division for review?

          10        A.   We typically review about 60.

          11        Q.   How many are submitted for review?  How

          12   many daily transaction actions are there in an EBA

          13   review?

          14        A.   There's thousands, tens of thousands.

          15             MS. SCHMID:  Objection.  It goes beyond

          16   facts in evidence.

          17             COMMISSIONER LEVAR:  Mr. Evans, do you

          18   want to respond to that objection?

          19                  MR. EVANS:  Say what?  I'm sorry. I

          20   didn't hear it.

          21                  COMMISSIONER LEVAR:  The objection

          22   was -- will you restate your objection, Ms. Schmid?

          23                  MS. SCHMID:  Mr. Evans is going

          24   beyond facts already in evidence.

          25                  MR. EVANS:  I'm probing the meaning
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           1   of "statistically significant."  That's what this

           2   discussion is about.  Well, I'll move on.  I'll move

           3   on.

           4                  COMMISSIONER LEVAR:  The question was

           5   answered, and I think I'll let it stay there and

           6   move on.

           7   BY MR. EVANS:

           8        Q.   Would you turn over the page of the

           9   Division's report, please?  And maybe on your page

          10   45 is a paragraph that begins, "While the Division

          11   was generally supportive of the Company..."  Do you

          12   see that?

          13        A.   Yes.

          14        Q.   And halfway down that paragraph, I'll read

          15   this line in if you don't mind.  It says, "The

          16   Division continues to have concerns about

          17   determining transaction prudency."  Have I read that

          18   correctly?

          19        A.   Yes.

          20        Q.   Is that still true?

          21        A.   Yes.  And I think it refers back to what

          22   we've previously discussed.

          23        Q.   All right.  I'm going to read the next

          24   sentence.  "The Division" --

          25                  MS. HOGLE:  Excuse me.  I have an
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           1   objection.  I believe at this point Mr. Evans is

           2   actually testifying, and there's no real question

           3   there other than to confirm what's already in the

           4   report.  The report is already part of this

           5   proceeding.  I think Mr. Evans is going beyond the

           6   scope of the line of questioning that your Honors

           7   imposed based on my objection earlier this morning.

           8                  MS. SCHMID:  The Division agrees and

           9   believes that he has crossed that line.

          10                  MR. EVANS:  If I may?

          11                  COMMISSIONER LEVAR:  Yes, Mr. Evans.

          12                  MR. EVANS:  Mr. Peterson's testimony

          13   from the stand this morning threw some doubt on

          14   whether the statements in the Division's report

          15   still reflected the view of the Division.  I think

          16   as part of the scope of this cross I'm entitled to

          17   ask if the Division still holds the views stated in

          18   the report.

          19                  MS. HOGLE:  May I respond to that?

          20                  COMMISSIONER LEVAR:  Yes, Ms. Hogle.

          21                  MS. HOGLE:  I believe that at this

          22   point it appears to, at least myself, that, again,

          23   Mr. Evans is going beyond the line of questioning

          24   that was allowed this morning.  And beyond that, he

          25   is attempting to make his case, which has
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           1   specifically been prohibited and as he acknowledges

           2   and as he acknowledged this morning, and therefore I

           3   renew my objection.

           4                  MR. EVANS:  If I may, I can wrap this

           5   up in one final question if you'd like and we'll be

           6   done with it.

           7                  COMMISSIONER LEVAR:  I think the

           8   questions I've heard so far have been related to the

           9   Division's position in Mr. Peterson's testimony, and

          10   I don't think we've yet gotten repetitive on those

          11   questions, so I think I'm going to allow this to

          12   continue a little further.

          13   BY MR. EVANS:

          14        Q.   Thank you.  On page 45 of your report,

          15   Mr. Peterson, and on page 44 of mine, in the same

          16   paragraph in the following sentence from the one

          17   that I just quoted, it reads, "The Division has

          18   relied on the 70/30 sharing split to give it some

          19   confidence that the Company will generally act with

          20   prudence because of the potential loss to the

          21   Company outside of the threat of a formal prudence

          22   disallowance by regulators.  That Company incentive

          23   is now gone."  Is that still the view of the

          24   Division of Public Utilities?

          25        A.   Yes.
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           1                  MR. EVANS:  Thank you.  No more

           2   questions.

           3                  COMMISSIONER LEVAR:  Ms. Hogle, any

           4   cross-examination for Mr. Peterson?

           5                  MS. HOGLE:  None.

           6                  COMMISSIONER LEVAR:  Ms. Schmid, any

           7   redirect?

           8                  MS. SCHMID.  None.

           9                  COMMISSIONER LEVAR:  Mr. Clark, do

          10   you have anything for Mr. Peterson?

          11                  COMMISSIONER CLARK:  Couple of

          12   questions, and, again, in the same general area that

          13   we have been probing.  I'm looking at the

          14   conclusions and recommendations on page 49 of the

          15   report, and what I'd like to understand is if the

          16   request that the Commission consider employing

          17   interim rates as a means to afford more time for

          18   review to the Division, is that going to help the

          19   Division to feel more confident in the results of

          20   its review and to alleviate some of the reservations

          21   that are expressed on page 49?

          22                  THE WITNESS:  Well, the Division is

          23   asking for an extension to alleviate some of the

          24   pressures and increase the scope of our -- the

          25   time-imposed pressures to do the audit and to allow
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           1   us to increase the scope of our audit.  At this

           2   time, I cannot say that the Division believes that

           3   we will get to a point where we can make a formal

           4   attestation of the material correctness of the net

           5   power costs as a result of our audit.  But in an

           6   informal sense, it would increase our comfort level

           7   with the audit generally -- and just say it would

           8   increase our comfort level -- and it should increase

           9   the comfort level of parties that are relying on the

          10   Division's audit.  But I can't say that we will

          11   necessarily ever get to a point where we would make

          12   a formal attestation of the Company's financial

          13   statement, at least as related to net power costs.

          14                  But I think what I intended to convey

          15   in my opening comments was that part of the reason

          16   we're not making an attestation is that we're not

          17   prepared to say that our sample is a statistically

          18   accurate representation of the Company's financial

          19   statements.  And also, we do not want to convey the

          20   impression that we necessarily believe that the

          21   Company, at this point, has been doing anything --

          22   has been making inaccurate or materially inaccurate

          23   reports to the Division and the Commission.  So we

          24   have no evidence of any specific problems beyond

          25   what we have brought out in our audit reports, and
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           1   we don't have reason to believe that there are

           2   problems.  But at this point, perhaps, and probably

           3   going into the future indefinitely, we are not going

           4   to be able to say yes, indeed, we have a

           5   statistically valid audit that we can attest to the

           6   material accuracy of their financial statements.

           7   Maybe this is a fine technical distinction that I'm

           8   trying to make, but that's what we're trying to say.

           9                  COMMISSIONER CLARK:  I just wanted to

          10   be sure that I could infer, at least from your

          11   testimony -- and it's probably explicit here as

          12   well -- that additional time would allow you to

          13   check more items and feel greater confidence in your

          14   work product, ultimately, at the conclusion of the

          15   final review of a given period of net power costs.

          16                  THE WITNESS:  Yes, that's a fair

          17   statement.

          18                  COMMISSIONER CLARK:  And you ask us

          19   to consider implementing interim rates but recognize

          20   that there may be legal issues associated with that,

          21   and I'm loathe to ask you to offer a legal opinion

          22   on that or to express the Division's view, but I'm

          23   interested in whether or not the Division does have

          24   a view.  So I guess I turn to the Division's counsel

          25   to inquire, is there any reason why or any legal
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           1   impediment in the Division's view for the Commission

           2   to approve the recommendation that we employ interim

           3   rates in this setting as we do in some other

           4   balancing account related dockets?

           5                  MS. SCHMID:  Earlier in this lengthy

           6   process, the Commission did rule that interim rates

           7   were not allowed under the statute.  That said,

           8   there are ways to implement interim rates, such as

           9   seeking a change at the legislature of the statute

          10   and perhaps other means.  The Commission could also

          11   change its order, but at this time I believe there

          12   are impediments to having interim rates.

          13                  COMMISSIONER CLARK:  Thank you.  I

          14   don't have further questions.

          15                  COMMISSIONER LEVAR:  Commissioner

          16   White?

          17                  COMMISSIONER WHITE:  Sorry to beat a

          18   dead horse on this audit issue.  Question:  Are you

          19   aware of any other Commission proceedings in which

          20   the Division participates where an audit is

          21   performed as required to be upheld to the degree of,

          22   you know, the licensure of a CPA's formal audit?  I

          23   mean, is that the standard or is that from the

          24   Division's perspective in terms of auditing?

          25                  THE WITNESS:  Personally, I'm not
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           1   aware of anything, as I sit here, that we are making

           2   a specific attestation as to the correctness of

           3   those things.  I don't think we do that.  So in that

           4   regard, what I'm saying is similar to what I think

           5   the other audit situations are that we're involved

           6   with.  The Division did not want -- given the fact

           7   that we hired an outside consultant and we spent

           8   several months working with the Company to

           9   understand their EBA filing, I did not want any

          10   parties to get the impression that we were able to

          11   make such a formal attestation.

          12                  COMMISSIONER WHITE:  Is it uncommon

          13   or unusual in dockets or proceedings or audit

          14   procedure where there's voluminous amounts of data,

          15   I guess, to pull samples for auditing purposes or is

          16   that unusual or is that a common practice?

          17                  THE WITNESS:  That would be fairly

          18   typical if you're doing any kind of auditing.  I

          19   mean there's -- you could audit the whole universe

          20   of something of a particular item if it only had a

          21   few items involved.  But if you're looking at

          22   thousands of different transactions, then it would

          23   be common to do a sample and see if anything shows

          24   up that causes concern.

          25                  COMMISSIONER WHITE:  There's been
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           1   some discussion about, you know, essentially,

           2   bringing in or taking out typical or not typical --

           3   but historically since the EBA has been going on --

           4   components of what's considered NPC, net power

           5   costs.  Assuming our innuendo that the current EBA

           6   continues in pilot format until the legislature and

           7   the reports are filed, et cetera, is there any

           8   concern on the Division's part of essentially

           9   altering the definition of net power cost during

          10   that evaluation period?

          11                  THE WITNESS:  Yes.  I think that the

          12   Division thinks that that would set a bad precedent

          13   that would ultimately come back and be used in any

          14   future hearings about the structure of the EBA.  We

          15   would be concerned about making changes like that.

          16                  COMMISSIONER WHITE:  The one final

          17   question is just to understand the suggestion of

          18   ordering a rate case yearly and then understanding

          19   that in context with the interim rate concept:  Are

          20   those two concepts linked together or are those

          21   mutually exclusive?

          22                  THE WITNESS:  Well, they're --

          23                  MS. SCHMID:  Pardon me.  Did you mean

          24   to say a rate case every three years?

          25                  COMMISSIONER WHITE:  Yes, but
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           1   understanding is the first would be filed.

           2                  THE WITNESS:  We asked that one be

           3   filed this year and then at least every three years

           4   after that.  That was our recommendation suggestion.

           5   I think they're mutually exclusive.

           6                  COMMISSIONER WHITE:  That's all I

           7   have, Chair.

           8                  COMMISSIONER LEVAR:  One other

           9   question with respect to your request for interim

          10   rate authority.  As I'm thinking about other cases

          11   with other utilities where we grant interim rates,

          12   there are some situations where the interim rates

          13   have remained interim for fairly lengthy periods of

          14   time, multiple years.  Are you suggesting that if we

          15   consider allowing interim rates that it would have

          16   to be final one way or another before the next EBA

          17   is filed next year, either by Division

          18   recommendation or made final in the absence of one?

          19                  THE WITNESS:  That was the intent of

          20   our recommendation was to avoid pancaking to have --

          21   I think the suggestion is that the Commission would

          22   issue an order March 1st, and that would, absent any

          23   additional true-ups, that could be done relatively

          24   shortly over a month or two as a result of interim

          25   rates.  We would avoid pancaking cases; we would
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           1   make them within the year.  We would make a given

           2   EBA filing final and avoid the pancaking of cases

           3   that seem to have in another utility.

           4                  COMMISSIONER LEVAR:  Let me ask one

           5   further clarification.  You said it would be your

           6   desire to avoid the pancaking.  Do you believe

           7   that's a necessity that interim rates have got to be

           8   final before the next EBA filing?

           9        A.   No, I don't think they have to be.  In the

          10   absence of interim rates, the suggestion would be

          11   that if the Commission were to accept the Division's

          12   proposal of the process, the Commission would order

          13   by March 1st of the following year the EBA -- let

          14   the EBA amortization go into effect, whatever it is,

          15   and then that would continue for the next 12 months.

          16   So there would be the situation potentially like we

          17   have now for a while that there would be overlapping

          18   EBA dockets that were being amortized, but as far as

          19   the process before the Commission is concerned,

          20   we're hopeful that it would end before the next EBA

          21   filing was made.

          22             COMMISSIONER LEVAR:  Thank you.  I think

          23   that's all for you, Mr. Peterson.

          24                  MS. HOGLE:  Your Honor, excuse me.

          25   I'm wondering if you can give me some leeway in
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           1   asking one or two questions regarding Mr. Peterson's

           2   responses.

           3                  COMMISSIONER LEVAR:  We typically

           4   don't allow questions after the Commissioner

           5   questions for redirect from those, but I think we'll

           6   allow a little leeway today to do that.

           7                       EXAMINATION

           8   BY MS. HOGLE:

           9        Q.   I appreciate that.  Mr. Peterson, earlier

          10   you were asked about limitations that the Division

          11   has in auditing the Company's EBA net power costs.

          12   Do you recall that?

          13        A.   I recall talking about that.

          14        Q.   Isn't it true that in prior DPU audit

          15   reports the Division has stated that the audit

          16   has -- the difficulty has not been as other parties,

          17   for example, in this proceeding today have noted,

          18   because the Division has been able to review

          19   documentation testing and key controls that would

          20   allow the error, for example, to be more noticeable.

          21   Am I clear on that?  Did you get me with that?

          22        A.   Let me repeat what I think you asked me,

          23   if I may.  You're asking me in prior audit reports,

          24   the Division has reported that it has done a

          25   sampling of transactions and also reviewed the
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           1   Company's various manuals as to how things are

           2   supposed to be done and refute the general process.

           3   I think that is all true.

           4        Q.   And so has this allowed the Division a

           5   little bit more comfort in knowing that the sampling

           6   of transactions that it has reviewed is a fair

           7   representation of other transactions or other

           8   support that the Division has not necessarily

           9   reviewed, but based on these key control and

          10   documentation processes, the Division has some

          11   comfort that at least it would be able to know

          12   whether there are errors?

          13        A.   I think that's generally correct.

          14   Again -- and I guess this may be too fine of a point

          15   that I was trying to make on it -- we have a certain

          16   level of comfort or that we have achieved a certain

          17   level of comfort over the several audit cycles that

          18   we have been through as we've worked through various

          19   difficulties with the Company.  So I think my

          20   opening statement intended to convey that there is

          21   a level of comfort that the Division has with what

          22   the Company is doing.  And I do not want to convey

          23   the impression that based upon our investigations we

          24   have reason to believe that there is material

          25   inaccuracy or imprudence with the Company's books
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           1   and records and the Company's behavior.

           2                  MS. HOGLE:  Thank you.

           3                  COMMISSIONER LEVAR:  Was that all,

           4   Ms. Hogle?

           5                  MS. HOGLE:  That's all.  Thank you.

           6                  COMMISSIONER LEVAR:  Commissioner

           7   Clark or White, do you have anything further?

           8                  COMMISSIONER CLARK:  I do, if I may.

           9   I'm trying to understand this important testimony,

          10   and I would put a question to you that I hope will

          11   help us explore this a little bit better.  I'd like

          12   you to compare, if you can, the Division's level of

          13   comfort with its most recent EBA report -- its most

          14   recent review of an EBA filing by the Company and

          15   compare that, if you can, to the Division's level of

          16   comfort typically with the recommendations it would

          17   make in response to a rate case filing.  Is there a

          18   material difference there, if you know?  I know that

          19   you've been involved in rate cases in the past.

          20                  THE WITNESS:  Well, that's actually a

          21   difficult question for me to answer.  And maybe

          22   others in the Division could answer it better.

          23                  COMMISSIONER CLARK:  I'm not asking

          24   you to manufacture an answer.  Just if you know or

          25   have an opinion.
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           1                  THE WITNESS:  I would say that on the

           2   whole, as the situation has evolved to this point,

           3   there's not a significant difference in comfort

           4   level.  That said, I think we pointed out in our

           5   audit reports and in my testimony that there are

           6   areas that the Company operates in that, frankly,

           7   without basically looking over their shoulder 24/7,

           8   we might not ever be able to attain a level of

           9   complete comfort.  But I am saying that we have no

          10   evidence that there's material problems.  And if we

          11   went out and were able to have infinite time and

          12   resources and investigated the whole universe, we'd

          13   probably find additional problems, but we don't see

          14   that right now as likely to result in anything big.

          15                  COMMISSIONER CLARK:  And so if we

          16   were to take, for example, from a rate case setting,

          17   a projection of expense in an account that perhaps

          18   relates to some type of labor maintenance of utility

          19   facilities, is there a difference in reaching

          20   conclusions about that kind of numerical

          21   presentation by the Company versus EBA data?

          22                  THE WITNESS:  Well, as I'm thinking

          23   about it, there would probably be less review of the

          24   minutia of the Company's filing in a rate case,

          25   whereas in the EBA filing, we are attempting to look
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           1   at the minutia.  So it would depend on whether the

           2   analyst in a rate case focuses on a particular line

           3   item, for example, in the Company's filing and wants

           4   to dig deeply into it for some reason.  And that

           5   will vary from line item to line item.  Some line

           6   items will get relatively little review, and others

           7   will be more intensely reviewed.

           8                  COMMISSIONER CLARK:  Thank you.  That

           9   concludes my questions.  Thank you.  Chair Levar?

          10                  COMMISSIONER LEVAR:  Thank you,

          11   Mr. Peterson.  And I think it's an appropriate time

          12   for a short break before your next witness, Ms.

          13   Schmid.  So why don't we reconvene at 10:45.

          14                  (A brief recess was taken.)

          15                  COMMISSIONER LEVAR:  We're back on

          16   the record.  Ms. Schmid?

          17                  MS. SCHMID:  Yes.  The Division would

          18   like to call its next witness, Mr. David Thomson.

          19                      DAVID THOMSON,

          20   having been first duly sworn to tell the truth, was

          21            examined and testified as follows:

          22                       EXAMINATION

          23   BY MS. SCHMID:

          24        Q.   Good morning.

          25        A.   Good morning.
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           1        Q.   Please state your full name, business

           2   address, title and employer for the record.

           3        A.   Okay.  My name is David Thomson,

           4   T-h-o-m-s-o-n, without a "P."  I am a utility

           5   technical consultant for the Division of Public

           6   Utilities, and I have participated in the docket on

           7   behalf of the Division.  My business address is 160

           8   East 300 South, Salt Lake City, Utah 84111.

           9        Q.   Did you prepare and cause to be filed your

          10   direct testimony, designated as DPU Exhibit No. 6.0

          11   Direct with accompanying exhibits and your

          12   surrebuttal testimony, designated as DPU Exhibit No.

          13   6.0-SR?

          14        A.   Yes.

          15        Q.   Do you have any changes to that testimony?

          16        A.   I do not.

          17        Q.   If I were to ask you today the same

          18   questions that are in that testimony, would your

          19   answers today be the same as they are written?

          20        A.   Yes.

          21        Q.   With that, the Division would like to move

          22   for the admission of Mr. Thomson's direct testimony

          23   with exhibits and his surrebuttal testimony.

          24             COMMISSIONER LEVAR:  If anyone objects to

          25   that motion, please indicate to me.  I'm not seeing
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           1   any, so the motion is granted.

           2   BY MS. HOGLE:

           3        Q.   Do you have a summary?

           4        A.   I do.

           5        Q.   Please proceed.

           6        A.   Good morning, Commissioners.  I am sure

           7   that you have read my testimony applicable to this

           8   docket, so I will be brief in my summary statement.

           9   As explained in my direct testimony and surrebuttal

          10   testimony, the Division believes that cost

          11   adjustments from prior periods should not be allowed

          12   in future deferral periods where the deferral amount

          13   has, by Commission order, been closed for being

          14   filed.  If costs or benefits flow between years, the

          15   yearly rate setting mechanism of the EBA is

          16   violated.  The deferral period, in essence, starts

          17   at inception and never ends, resulting in

          18   retroactive ratemaking.  If the Company believes

          19   that its prior period account adjustments qualify,

          20   it has the option to file for a deferred accounting

          21   order with the Commission to seek the recovery of

          22   adjustment costs in future rates.  The Division

          23   recommends that retroactive ratemaking practice

          24   should not be permitted in EBA filings.

          25             Second, the Division is asking that the
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           1   Commission specifically clarify that the Company may

           2   bear the risk of imprudent outages caused by its

           3   agents and partners when facts warrant on a case by

           4   case basis.  The Company is best positioned to

           5   ensure adequate and prudent performance by its

           6   commercial agents and partners.  The risk of those

           7   business relationships is the Company's risk, not

           8   rate payers' risk.  And that concludes my summary.

           9                  MS. SCHMID:  Mr. Thomson is now

          10   available for questions from the parties and from

          11   the Commission.

          12                  COMMISSIONER LEVAR:  Thank you.  I'll

          13   go to Mr. Moore next.

          14                  MR. MOORE:  We have no cross.  Thank

          15   you.

          16                  COMMISSIONER LEVAR:  Mr. Dodge?

          17                  MR. DODGE:  I have no questions.

          18   Thank you.

          19                  COMMISSIONER LEVAR:  Mr. Evans?

          20                  MR. EVANS:  No questions.  Thank you.

          21                  COMMISSIONER LEVAR:  Ms. Hogle?

          22                       EXAMINATION

          23   BY MS. HOGLE:

          24        Q.   I just have a few based on your summary.

          25   Good morning, Mr. Thomson.  I believe you testified
�                                                                          64





           1   regarding what the Division or what you call out of

           2   period adjustments.  So I just want to explore that

           3   a little bit.  The Company's adjusted accounting

           4   entries are made to costs for future rates; is that

           5   right?

           6        A.   Yes.

           7        Q.   Okay.  And so these adjusting accounting

           8   entries are not being made to rates, correct?  Based

           9   on what you just said that they're being made to

          10   cost, not to --

          11        A.   Well, the rates are based on the costs,

          12   net power costs.

          13        Q.   But the rates are not the same as costs,

          14   correct?

          15        A.   Well, net power cost uses a cost per

          16   megawatt, so it uses the cost to figure out the cost

          17   per megawatt, which is applied to actual megawatts

          18   to come up with a historical net power cost.

          19        Q.   You would agree with me though that costs

          20   are different from rates?

          21        A.   I can't agree with that.  I must have

          22   misunderstood the original question when I said yes.

          23   Rates are based on costs.

          24        Q.   Okay.  And do you agree with me that

          25   retroactive ratemaking deals with changes to rates,
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           1   not changes to costs?

           2        A.   No.

           3        Q.   You don't agree with me that retroactive

           4   ratemaking means changing rates that have already

           5   been set?

           6        A.   I agreed that if you had just cost, it

           7   will affect your rates.

           8        Q.   Okay.  So you do agree with me that

           9   retroactive ratemaking deals with changing rates?

          10                  MS. SCHMID:  Objection.  Asked and

          11   answered.

          12                  COMMISSIONER LEVAR: I think we're

          13   back to that point.  I think I'll allow this answer.

          14        A.   If you adjust costs, it will affect your

          15   rates.

          16   BY MS. HOGLE:

          17        Q.   Okay.  So is that a "yes?"  Retroactive

          18   ratemaking means adjusting rates, means changing

          19   rates?

          20        A.   You're not allowed to do retroactive

          21   ratemaking -- retroactive adjustments to ratemaking.

          22        Q.   So I think we're back to the same

          23   question.  You agreed with me, I think, that rates

          24   are different from costs.

          25        A.   Costs are part of ratemaking.
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           1        Q.   But they're different, correct?

           2        A.   No.  The costs flow into and create rates

           3   which the people pay for, and the rates that they

           4   pay for are based upon the costs.

           5        Q.   Do you agree with me that for the EBA,

           6   rates change annually?

           7        A.   They do, but they're not based upon

           8   retroactive adjustments.  They're based on 12 months

           9   of actual costs for that period.

          10        Q.   Okay.  And so the rates that were set in

          11   last year's EBA, those -- if they're not adjusted,

          12   the rates are not adjusted, that means that they're

          13   final until new rates are put in place.  Would you

          14   agree with me?

          15        A.   That's correct.

          16        Q.   Okay.  I want to take you to your

          17   testimony regarding imprudent outages.  Do you have

          18   that in front of you?

          19        A.   My surrebuttal?

          20        Q.   Your direct testimony.

          21        A.   Okay.  The one filed September 21st?

          22        Q.   Correct.  And then you also reference as

          23   an exhibit, I think, the Daymark report; is that

          24   correct?  Do you have that in front of you as well?

          25        A.   Yes.
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           1        Q.   Okay.  So I do want to ask you a general

           2   question about outages.  Is the recovery of costs

           3   for a specific outage an issue in this case?

           4        A.   Pardon me?

           5        Q.   Is the recovery of costs for a specific

           6   outage an issue in this case?  Is the Company

           7   seeking to recover any costs for an outage in this

           8   case?  The Company isn't, correct?  The Company, in

           9   this case, is not requesting recovery of any costs

          10   for any outages, is it?

          11        A.   In this docket?

          12        Q.   In this docket.  Correct.

          13        A.   Yes.

          14        Q.   You're agreeing with me?

          15        A.   Yes.

          16        Q.   Okay.  So the Commission can't weigh in on

          17   an issue if there's no specific outage that was

          18   caused by a third-party operator, can it, in this

          19   case?

          20                  MS. SCHMID:  Objection.  Calls for a

          21   legal conclusion.

          22                  COMMISSIONER LEVAR:  Ms. Hogle, do

          23   you want to respond to the objection?

          24                  MS. HOGLE:  I'm not sure that was a

          25   legal question.  It was simply a question of whether
�                                                                          68





           1   the Commission can weigh in on an issue that is not

           2   before it.

           3                  MS. SCHMID:  That is a legal

           4   question.

           5                  COMMISSIONER LEVAR:  I think we have

           6   his answer to the fact that the issue is not before

           7   us in the docket, and so with Ms. Schmid's

           8   objection, I think that's the appropriate conclusion

           9   of his answer to that issue.

          10   BY MS. HOGLE:

          11        Q.   Okay.  And so the Division's

          12   recommendation for the Commission to make a

          13   statement about imprudent outages, do you agree that

          14   that is something that the Division is testifying to

          15   specifically in your testimony?

          16        A.   My position is stated in my testimony.

          17        Q.   Okay.

          18        A.   That we're looking for the Commission to

          19   clarify something that has been contentious and

          20   problematic in prior dockets.

          21        Q.   But that is not an issue in this case.

          22   You have already agreed with me.

          23        A.   The issue is setting EBA policy after an

          24   evaluation.  That's what we're asking for.

          25        Q.   And so you're asking the Commission to
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           1   opine in this matter without any context or any

           2   facts as to any specific outage, correct?

           3        A.   We're asking nothing specific.  We're

           4   asking in a general matter to have them clarify so

           5   in the future this problem won't keep coming up.

           6        Q.   But right now it's not a problem, is it?

           7        A.   It is a problem.  If you try and file an

           8   EBA report, we have a disagreement on this subject.

           9   And it will go forward with that disagreement, and

          10   we're hoping the Commission will clarify that so in

          11   the forward when there's outages caused by -- when

          12   there's discussions whether an outage should be

          13   allowed or not or talked about or ignored because it

          14   was done by an agent or a principal, that that won't

          15   come up anymore, that it can be discussed, not just

          16   say, "Well, they're an agent so we can't talk about

          17   that outage."

          18        Q.   Okay.  So can you turn to the Daymark

          19   report, please?

          20        A.   Pardon me?

          21        Q.   Can you please turn to the Daymark report

          22   that you have, please?  That very first page dated

          23   September 21st.  Can you read the last sentence on

          24   that page, please?

          25        A.   Read where?
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           1        Q.   The last sentence on that first page of

           2   that Daymark report.

           3        A.   "It is self-evident that costs incurred as

           4   a direct result of imprudent action are not

           5   prudently incurred costs."

           6        Q.   Do you agree with me that "self-evident"

           7   means needing no further explanation or

           8   demonstration?

           9                  MS. SCHMID:  Objection to the extent

          10   it calls for a legal conclusion, but he can answer

          11   as to common understanding.

          12                  COMMISSIONER LEVAR:  Do you have any

          13   response to the objection, Ms. Hogle?

          14                  MS. HOGLE:  I'm just wondering if he

          15   agrees with me that generally "self-evident" means

          16   needing no further explanation.

          17                  COMMISSIONER LEVAR:  I'll allow the

          18   question to be answered under common understanding.

          19   I'll allow you to answer the question based on your

          20   understanding of the term.

          21        A.   If something is not prudent, then it's

          22   imprudent.  If it's imprudent, then it's not

          23   prudent; that's self-evident.

          24   BY MS. HOGLE:

          25        Q.   And do you agree with me that generally
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           1   "self-evident" means needing no additional

           2   explanation?

           3        A.   No.  I think it's a case-by-case matter,

           4   which we took great pains to point out in our

           5   testimony -- a case-by-case matter after analysis

           6   that may be self-evident.

           7                  MS. HOGLE:  Thank you.  I have no

           8   further questions.

           9                  COMMISSIONER LEVAR:  Thank you.  Any

          10   redirect, Ms. Schmid?

          11                  MS. SCHMID:  Just a little.

          12                  RE-DIRECT EXAMINATION

          13   BY MS. SCHMID:

          14        Q.   Mr. Thomson, you were asked questions

          15   about this Pilot Program and outages.  And is it

          16   true that you said the Division wants the Commission

          17   to make a statement that the Company can be

          18   responsible for outages on a case-by-case basis

          19   caused by its partners, agents, or contractors?

          20        A.   Yes.

          21        Q.   Is it your understanding that the purpose

          22   of this section of the EBA process is to evaluate

          23   and take comments on the Pilot Program so we know

          24   where we are?

          25        A.   Yes.
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           1                  MS. SCHMID:  Those are all my

           2   questions.  Thank you.

           3                  COMMISSIONER LEVAR:  Thank you.  Any

           4   recross, Ms. Hogle?  Commissioner White, any

           5   questions for Mr. Thomson?

           6                  COMMISSIONER WHITE:  If the

           7   Commissioner were harking back to Ms. Schmid's

           8   statement, if the Commissioner were to make such a

           9   statement, does that change anything that the

          10   Commission has a right to do currently under the

          11   EBA?  Is it just essentially put something, you

          12   know, expressly in writing that the Commission

          13   already has a right to do?

          14                  THE WITNESS:  The Commission can do

          15   whatever it wants, but what we're -- she kind of

          16   summed up our position.  I'm not sure if I

          17   understand your question.

          18                  COMMISSIONER WHITE:  That's okay.  I

          19   have no further questions.  Thanks, Chair.

          20                  COMMISSIONER LEVAR:  Commissioner

          21   Clark, any questions?

          22                  COMMISSIONER CLARK:  No questions.

          23   Thank you.

          24                  COMMISSIONER LEVAR:  Thank you.  I

          25   don't have anything further.  Thank you,
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           1   Mr. Thomson.  Ms. Schmid?

           2                  MS. SCHMID:  Those are the Division's

           3   two witnesses.

           4                  COMMISSIONER LEVAR:  Thank you.

           5   We'll go to Ms. Hogle now.

           6                  MS. HOGLE:  Rocky Mountain Power

           7   calls Mr. Mike Wilding.

           8                   MICHAEL G. WILDING,

           9   having been first duly sworn to tell the truth, was

          10            examined and testified as follows:

          11                       EXAMINATION

          12   BY MS. HOGLE:

          13        Q.   Good morning, Mr. Wilding.

          14        A.   Good morning.

          15        Q.   Could you please state your name, address,

          16   and position for the record?

          17        A.   Yes.  My name is Michael G. Wilding.  I am

          18   the manager of net power costs of PacifiCorp, and my

          19   address 825 Northeast Multnomah Street, Suite 600,

          20   Portland, Oregon 97232.

          21        Q.   And in that capacity did you prepare or

          22   cause to be prepared direct testimony and Exhibit A

          23   and work papers filed on September 21st, 2016?

          24        A.   Yes.

          25        Q.   Rebuttal testimony filed November 16,
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           1   2016?

           2        A.   Yes.

           3        Q.   And surrebuttal testimony and work papers

           4   filed December 15 2016?

           5        A.   Yes.

           6        Q.   And do you have any changes to any of that

           7   testimony?

           8        A.   No.

           9        Q.   So if I were to ask you the questions in

          10   that testimony again here today, your answers would

          11   be the same?

          12        A.   Yes.

          13                  MS. HOGLE:  I move for the admission

          14   into evidence of Mr. Wilding's direct testimony and

          15   Exhibit A, rebuttal testimony and surrebuttal

          16   testimony and work papers.

          17                  COMMISSIONER LEVAR:  Thank you.  If

          18   anyone objects to that option, please indicate to

          19   me.  And I'm not seeing any so the motion is

          20   granted.

          21   BY MS. HOGLE:

          22        Q.   Thank you.  Mr. Wilding, what issues were

          23   addressed in the direct testimony in this case?

          24        A.   So pursuant to the most recent scheduling

          25   order, indirect testimony's parties proposed changes
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           1   that they would like to make to the current EBA.

           2        Q.   And what issues will you be addressing

           3   today?

           4        A.   Because all of those issues are contested,

           5   I will summarize the Company's position for each of

           6   the eight issues.

           7             First, the EBA is in the public interest

           8   and does provide value to the Company's customers.

           9   Second, the Company is proposing to include chemical

          10   cost start-up fuel and production tax credits as

          11   part of the EBA.  Third, the mismatch issue can be

          12   best resolved by annual updates to base net power

          13   costs, or if that is determined to be not in the

          14   public interest, then to leave the manner in which

          15   base NPC is set unchanged.  Fourth, the accounting

          16   for actual net power costs in the EBA should remain

          17   unchanged.  Fifth, the carrying charge in the EBA

          18   should not be changed until the next general rate

          19   case.  Sixth, the EBA procedural schedule could be

          20   modified to allow the DPU more time to complete its

          21   audit or its prudence review report, but the rounds

          22   of testimony should not be changed.  Seventh, a

          23   statement regarding the outages and the prudency of

          24   costs related to the outages is not needed this time

          25   because it will not change anything.  And then
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           1   lastly, eight, the Company's position is that

           2   wheeling revenues should be included in the EBA.

           3        Q.   Why does the Company believe that the EBA

           4   is in the public interest, Mr. Wilding?

           5        A.   So for the Company, the EBA is an integral

           6   and necessary ratemaking mechanism because it allows

           7   for the timely recovery of the costs that the

           8   Company incurs to provide safe and reliable energy

           9   to its customers.  And the EBA ensures that

          10   customers only pay the cost of the energy they

          11   consume, no more and no less.  And truing-up the

          12   actual net power costs to the net power costs in

          13   base rates each year keeps rates just and reasonable

          14   and in the public interest.  And as the net power

          15   costs are a significant portion of the Company's

          16   revenue requirement, one of benefits of the EBA in

          17   allowing those costs -- the net power costs -- to be

          18   trued-up is it mitigates the need for more frequent

          19   rate cases.  And, in fact, we haven't filed a rate

          20   case in Utah since 2014.

          21             The EBA also helps ensure that customers

          22   are serviced by a financially healthy company, or a

          23   financially healthy utility, and it's a balance

          24   mechanism by which neither customers nor the Company

          25   benefit at the expense of others.  And the
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           1   Commission recently acknowledged that the EBA and

           2   the Pilot Program would continue through 2019 in the

           3   recently approved EBA tariff.  And at this time, the

           4   Company would respectfully request that the EBA be

           5   made permanent and continue on after 2019.

           6        Q.   Are there any modifications to the EBA

           7   that the Company proposes to make at this time?

           8        A.   Yes.  So as I mentioned, the Company has

           9   proposed to include chemical costs, start-up fuel,

          10   and production tax credits in the EBA.  And this is

          11   because they have a similar profile to net power

          12   costs.  Chemicals are used in the pollution control

          13   and are largely dependent upon our coal generation.

          14   And start-up fuel is essential in our coal

          15   generation process and is also subject to market

          16   exposure, and therefore start-up fuel should be

          17   treated just like the coal fuel expense, which is

          18   part of net power costs.

          19             And then finally, the amount of production

          20   tax credits received is entirely dependent upon

          21   renewable generation, which in turn is dependent on

          22   the variable weather conditions.

          23        Q.   At this time, would you like to discuss

          24   the mismatch issue that was addressed by the

          25   Division in its testimony earlier today?
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           1        A.   So the mismatch issue is the fact that the

           2   time period of base net power cost is not always

           3   aligned with the EBA deferral period or the period

           4   of actual net power costs.  And this is because the

           5   test period from the general rate case in which base

           6   net power costs are set, like I said, doesn't align

           7   with actual net power costs or the EBA deferral

           8   period.  And sometimes, this can be one of the

           9   underlying causes of the variances in the EBA.

          10        Q.   And in your opinion, Mr. Wilding, what is

          11   the best way to resolve the mismatch issue?

          12        A.   So the Company would support the

          13   unbundling of net power costs from general rates and

          14   resetting base net power costs annually.  And this

          15   would ensure that the forecast of base net power

          16   costs never grows still, and that the test period

          17   will always line up with the deferral period.  And

          18   furthermore, it would give customers a more accurate

          19   price point by which they could more wisely

          20   determine their energy consumption.  However, if the

          21   Commission determines that annual updates are not in

          22   the public interest, then the manner in which base

          23   net power costs are set should remain unchanged.

          24        Q.   And do you have an opinion regarding the

          25   Division's proposal on how to resolve the mismatch
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           1   issue?

           2        A.   Yes.  So the Company opposes the

           3   Division's proposal for a three-year rate case cycle

           4   simply because it will not have the desired outcome

           5   of mitigating the annual EBA adjustment.  And though

           6   the Company generally supports forecasting as a

           7   rate-setting tool, the DPU's proposal goes beyond

           8   that which is reasonable in the rate-making process.

           9   And simply -- like I said -- simply matching the

          10   period for base MPC and actual MPC will not mitigate

          11   or guarantee smaller variances in the EBA because --

          12   and this is because a forecast grows still not only

          13   because the time period forecasted has passed, but

          14   the inputs upon which that forecast is based change

          15   over time.  And so, for example, if the Company were

          16   to forecast net power costs today for calendar year

          17   2020, that forecast would grow, increasing still

          18   leading up to 2020 because the things that that

          19   forecast were based on -- such as market prices for

          20   energy and natural gas load, weather conditions --

          21   all those things would change and would not

          22   guarantee a smaller variance in the EBA.

          23             And just like all those things will change

          24   in a forecast, those things are going to change when

          25   comparing actual net power costs to base net power
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           1   costs, regardless of when the forecast is set.  And

           2   so whether it's an annual update or an update three

           3   years in advance, those things are going to change

           4   and there's always going to be an EBA variance.  But

           5   the further out the forecast is, the likelihood of

           6   greater variances will occur.

           7             And then my last point would be that using

           8   a single point in time forecast to set rates three

           9   years in advance increases the likelihood that rates

          10   will not always be just and reasonable.  So, for

          11   example, if you set or you do a forecast of net

          12   power costs for three years down the road, it could

          13   show increasing net power costs and, consequently, a

          14   rate increase would be scheduled for three years

          15   down the road to capture that forecast.  However,

          16   because things change over time, when that period

          17   actually arrives, net power costs could actually be

          18   decreasing, and therefore your rates and your actual

          19   costs would be deviating.  Just increasing more

          20   variances in the EBA would also result in unjust and

          21   unreasonable rates.

          22        Q.   Do any other parties in the case agree

          23   with you regarding the Division's proposal on the

          24   mismatch issue?

          25        A.   Yes.  So UAE, they also oppose the
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           1   three-year NPC forecast in the rate case cycle.  The

           2   OCS suggests that the DPU's proposal would be

           3   equivalent to Questar's requirement to file a

           4   general rate case every three years and its

           5   infrastructure replacement tracker.  However, my

           6   understanding is that this condition exists as the

           7   result of a settlement.  And also, the

           8   infrastructure replacement tracker really can't be

           9   compared to the EBA, because one tracks capital

          10   costs and infrastructure and the other tracks

          11   variable fuel costs.  So they're apples and oranges.

          12        Q.   So, Mr. Wilding, we have just heard

          13   testimony here today about base net power costs and

          14   the fact that they haven't been set since 2014.  I

          15   believe that was the last general rate case.  Given

          16   that, why is there no need currently to reset base

          17   net power costs?

          18        A.   So there's not a current need to reset

          19   base net power costs because the base net power cost

          20   and actual net power cost right now are actually

          21   fairly close.  And the base net power cost from the

          22   2014 general rate case was a settled amount; it was

          23   based on our forecast, but it was a settlement.  And

          24   in the most recent EBA quarterly filing from the

          25   third quarter, the net power cost variance before
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           1   adjustments for Deer Creek and everything -- so

           2   simply net power costs -- was a $1.7 million

           3   giveback to customers, so we're fairly close.

           4        Q.   Can you now talk about the Division's

           5   proposal regarding the adjusting accounting entries

           6   in the EBA?

           7        A.   Yes.  So as we heard, the Division

           8   proposed to disallow adjusting accounting entries in

           9   the EBA, and this is not just and reasonable and is

          10   based on the opinion that these adjusting accounting

          11   entries constitute retroactive ratemaking.  However,

          12   in my opinion, the Utah statute is fairly clear and

          13   it explicitly states that the EBA does not

          14   constitute impermissible retroactive ratemaking.

          15   And then, additionally, the Company is not seeking

          16   to unwind rates that have been previously set by the

          17   Commission.  However, we're rather trying to set a

          18   new rate based on the current calendar year

          19   accounting of net power costs.  And the use of

          20   adjusting accounting entries are just typical and

          21   normal accounting.

          22             The accounting records are kept in

          23   accordance to generally accepted accounting

          24   principles and are subject to an independent audit

          25   each year.  And in the Company's books and records,
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           1   each accounting entry has what's called an

           2   accounting period and an operating period.  And the

           3   accounting period is just simply when the expense

           4   was incurred.  So in accordance with GAAP, the

           5   Company would book that expense or that net power

           6   cost item in the expense that it was incurred.  And

           7   then sometimes after the books have closed for that

           8   accounting period, we may receive new information

           9   for whatever reason, and, at that point, an adjusted

          10   accounting entry is necessary.  And so when that

          11   happens, what we do is we book that adjustment in

          12   the period in which it became known or the current

          13   accounting period, and so it has a current

          14   accounting period, but we would -- simply to create

          15   an audit trail so that expense or that net power

          16   cost item could be traced -- we would include an

          17   operating period that would differ from the

          18   accounting period.

          19        Q.   So why should the accounting for actual

          20   net power costs remain unchanged for purposes of the

          21   EBA?

          22        A.   So the EBA defines the deferral period as

          23   the calendar year prior to the EBA filing date.  And

          24   the DPU points out that this is the calendar year

          25   accounting period.  And the net power costs
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           1   currently included in the EBA are the net power

           2   costs booked during the calendar year accounting

           3   period or during the deferral period.  And in

           4   contrast to the DPU statement, if the net power

           5   costs reported in the EBA complies with GAAP

           6   accounting, this will create a clean accounting in

           7   the EBA of net power costs, and it will allow those

           8   net power cost items to be reconciled and tied back

           9   to the FERC 41, the annual results of the operation,

          10   the annual 10-K.  The DPU's proposal in contrast

          11   would represent a deviation from GAAP accounting and

          12   would make tying those back more difficult.

          13        Q.   Mr. Wilding, do you have any examples or

          14   any illustrations that would shed light on why the

          15   Division's proposal to do away with adjusting

          16   accounting is not in the public interest?

          17        A.   Certainly.  Thank you.  I actually outline

          18   multiple examples in my rebuttal testimony, but a

          19   real simple example would be -- say the Company had

          20   a net power cost item, and it rightfully accounted

          21   for it when it was incurred in 2015.  But then in

          22   2016, for whatever reason, it was determined that

          23   the Company was overcharged in 2015.  However, those

          24   overcharges flow through the EBA as a net power cost

          25   item.  Well, in 2016, what we would do now is we
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           1   would make an adjusted accounting entry, and we

           2   would book the incremental change or the refund of

           3   those overcharges, and it would have an accounting

           4   period of 2016 when the adjustment became known,

           5   but it would have an operating period of 2015 simply

           6   to create an audit trail that it could be traced

           7   back to the initial overcharges.  And currently,

           8   what the Company would do is that would be included

           9   in the net power costs for 2016, and it would flow

          10   through the EBA and be returned to customers.  And,

          11   in my opinion, that's just and reasonable for them

          12   to receive that refund in this scenario because they

          13   paid for the initial overages the year before.

          14   However, the DPU proposal would be that the Company

          15   would not include that item in its net power cost,

          16   and therefore the customers would not receive the

          17   benefit in this scenario.

          18        Q.   Let's switch to carrying charge, the

          19   carrying charge issue.  Can you describe what

          20   parties' positions are regarding the carrying charge

          21   issue?

          22        A.   Yes.  So all parties have proposed

          23   changing the carrying charge, and pursuant to a

          24   settlement agreement that we've already talked

          25   about, we believe the carrying charge should not be
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           1   changed until the next general rate case.  And at

           2   that time, the Company would support a carrying

           3   charge that is consistent with our other mechanisms

           4   or, namely, the average corporate bond rate of the

           5   preceding year.  The Company does not support a

           6   short-term rate, simply because the recovery of the

           7   EBA -- or the amortization of the EBA -- is not

           8   short term.  From the beginning of the deferral

           9   period until the end of the rate effective period is

          10   35 months, so just one month shy of three years, and

          11   this is clearly not short term.

          12             Additionally, the EBA is not materially

          13   different from our other mechanisms that use the

          14   average corporate bond rate, and therefore it

          15   doesn't warrant a different rate.

          16        Q.   Can you testify to the Commission's

          17   position on the Division's proposed modifications to

          18   the EBA procedural schedule?

          19        A.   The Company's position?

          20        Q.   The Company's position.

          21        A.   The Company would support a change in the

          22   EBA procedural schedule to allow the DPU more time

          23   to complete its review or its audit if that schedule

          24   included interim rates as outlined in testimony.

          25   And, in fact, there are other mechanisms we have --
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           1   namely the RBA -- that does include interim rates.

           2   However, if it's determined that interim rates are

           3   not in the public interest, we would not support a

           4   change in the procedural schedule.

           5        Q.   Does the Company have a position on the

           6   OCS's proposal to modify the EBA procedural

           7   schedule?

           8        A.   Yes.  So the Company opposes eliminating

           9   our ability to reply to the DPU audit report at the

          10   same time as all other parties, and this is because

          11   the Company bears the burden to show that our costs

          12   are prudent.  And, therefore, in my opinion, its

          13   equitable and due process would dictate that the

          14   Company be allowed to respond to the audit report at

          15   the same time as all other parties.  However, again,

          16   if the Commission were to determine that all parties

          17   should have equal rounds of testimony, then it's the

          18   Company's position that all intervening parties

          19   should have to file direct testimony at the same

          20   time or at the time of the DPU audit report.

          21                  MR. MOORE:  Excuse me.  May I

          22   interject here?  When you said due process, were you

          23   referring to a legal proposition or more of a common

          24   term for a due process such as just general

          25   fairness?
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           1                  COMMISSIONER LEVAR:  I think I'm

           2   going to ask Mr. Moore if he's making an objection.

           3   If it's a question, it should probably wait for

           4   cross-examine, but if you're making an objection --

           5                  MR. MOORE:  I will object that he

           6   offered legal conclusion to the extent that he made

           7   an opinion on the due process cause of constitution.

           8                  COMMISSIONER LEVAR:  Ms. Hogle, do

           9   you want to respond to the objection, and are you

          10   willing to strike that portion?

          11                  MR. MOORE:  I'm moving to strike that

          12   portion.  Thank you, Chairman.

          13   BY MS. HOGLE:

          14        Q.   Mr. Wilding, when you mentioned due

          15   process, what did you mean?

          16             COMMISSIONER LEVAR:  At this point, do you

          17   have a response to the objection before we ask

          18   further questions of the witness?

          19                  MS. HOGLE:  Yes, I do.  I believe

          20   that Mr. Wilding was testifying to the fairness, not

          21   necessarily the legal term "due process" but the

          22   fairness, and therefore I think that his objection

          23   is not warranted in this case.

          24                  COMMISSIONER LEVAR:  And I'm going to

          25   deny the objection.  I think due process has a legal
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           1   meaning but also has a general common meaning, and I

           2   agree that that's the meaning to which the witness

           3   was referring, so, Ms. Hogle, continue.

           4                  MS. HOGLE:  Thank you.  I'm not sure

           5   that Mr. Wilding was finished with that part of his

           6   testimony.  Are we --

           7                  COMMISSIONER LEVAR:  If it would help

           8   to restate the question and start over with the last

           9   question --

          10   BY MS. HOGLE:

          11        Q.   Okay.  So I believe that we left off on

          12   the reasoning or the reasons why the Commission or

          13   why the Company opposes the OCS's recommendation as

          14   far as the changes to the procedural schedule.  We

          15   finished that one; is that correct, Mr. Wilding?

          16        A.   I believe so, but I can restate it.

          17        Q.   No, that's fine.  Does the Company have a

          18   position regarding the Division's proposal regarding

          19   imprudent outages?

          20        A.   Yes.  A clarifying statement from the

          21   Commission regarding outages is unnecessary at this

          22   time because it will not change anything.  The

          23   Company agrees and the statute is very clear that we

          24   cannot recover imprudent costs.  And each outage is

          25   unique, and therefore it has to be reviewed on a
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           1   case-by-case basis.  Therefore, a statement is not

           2   going to -- a statement at this time from the

           3   Commission is not going to change the fact that each

           4   outage has to be reviewed on a case-by-case-basis

           5   and that there will be back and forth between

           6   parties on the prudence of the outage.

           7             And, furthermore, the Company has never

           8   argued that we cannot be held responsible simply

           9   because a third party was involved.  However, we

          10   have argued that the decision to hire a third

          11   party -- the selection process, the contract itself,

          12   and the management of that contract -- were all

          13   prudent decisions, and therefore the outage should

          14   not be deemed imprudent.  And the standard for

          15   determining prudence is super clear in that a

          16   reasonable utility -- knowing what a utility should

          17   have known -- would have incurred that cost.  And,

          18   like I said, because an outage is unique, regardless

          19   of whether or not a third party is involved, it has

          20   to be reviewed on a case-by-case basis.  And for

          21   that reason, the Company does not believe a

          22   statement from the Commission is necessary at this

          23   time.

          24        Q.   Finally, what is the Company's position

          25   regarding wheeling revenues in the EBA and including
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           1   them in the EBA?

           2        A.   So in regard to willing revenues, it's the

           3   Company's preference that they stay in the EBA

           4   simply for administrative convenience.  We already

           5   have a deferral mechanism in place for the EBA and

           6   they should just stay there.

           7        Q.   Mr. Wilding, does that conclude your

           8   testimony?

           9        A.   Yes.  Thank you for your time.

          10                  MS. HOGLE:  Mr. Wilding is available

          11   for cross-examination or questions from the

          12   Commission.  Thank you.

          13                  COMMISSIONER LEVAR:  Thank you.  Ms.

          14   Schmid?

          15                       EXAMINATION

          16   BY MS. SCHMID:

          17        Q.   Thank you.  Good morning, Mr. Wilding.

          18   Would the Division's proposal regarding the mismatch

          19   issue prevent the Company from reporting expenses,

          20   costs, and the like in its books according to GAAP?

          21        A.   No, but I don't think there's a connection

          22   between the mismatch issue and the adjusted

          23   accounting.

          24        Q.   Does the Company only keep one set of

          25   books, or are there books for tax purposes, books
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           1   for regulatory accounting, and books for GAAP

           2   accounting, for example?

           3        A.   So the Company has -- I guess you would

           4   say the Company has one set of books, and then

           5   adjustments are made for different reporting

           6   purposes.  And the outcome is, yes, a different set

           7   of reporting.

           8        Q.   Let's go to adding things into the EBA.

           9   So you propose that chemicals, start-up fuel costs,

          10   and production tax credits be included in the EBA;

          11   is that correct?

          12        A.   Yes.

          13        Q.   Is it correct that you characterize these

          14   costs as volatile and that they vary with generation

          15   and weather?

          16        A.   Yes.  They do vary with generation and

          17   weather.

          18        Q.   Are there other items that you would

          19   characterize as volatile and that vary with

          20   generation and weather?

          21        A.   At this time, no.  That's why we limited

          22   the scope of what we would want to include in the

          23   EBA to items that have a similar profile to net

          24   power costs.

          25        Q.   So is it your testimony that the Company
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           1   would not seek to expand the scope of the EBA to

           2   include other things that are volatile and that vary

           3   with generation and weather?

           4        A.   It would be my testimony that at this time

           5   we do not have plans to seek to the EBA, but I would

           6   not put a definitive stamp on that, that that will

           7   never change.

           8        Q.   So it's possible that the EBA scope could

           9   be expanded?

          10        A.   Yes, with Commission approval.  But, like

          11   I said, at this time, we have no plans as a company

          12   to ask for inclusion of additional costs besides

          13   what's already been asked for.

          14        Q.   Turning now to outages caused by

          15   contractors and agents, do you recall Mr. Thomson's

          16   statement that the Commission should clarify that

          17   ratepayers may pay -- should not pay for outage

          18   costs where imprudence is due to the actions of the

          19   Company's agents or contractors?

          20        A.   I do recall that statement, yes.

          21        Q.   And is it true that you said such a

          22   statement is not necessary?

          23        A.   Yes.

          24        Q.   So do you agree that the Commission may

          25   order the Company to pay for costs related to
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           1   imprudent actions caused by the Company's agents or

           2   contractors?

           3                  MS. HOGLE:  Objection.  I believe

           4   that Mr. Wilding does not have sufficient facts or

           5   context by which he can answer that question.

           6                  COMMISSIONER LEVAR:  Do you want do

           7   respond to the objection, Ms. Schmid?

           8   BY MS. SCHMID:

           9        Q.   Let's see if I can rephrase.  Is it your

          10   understanding that the Commission may allow or

          11   disallow recovery of certain costs?

          12        A.   Yes.  The Commission would determine the

          13   question of prudence on any issue brought before it.

          14        Q.   So given -- let's do a hypothetical.

          15   Given that an outage was caused by the Company's

          16   agents or contractors, is it possible that -- using

          17   this hypothetical -- the Commission could order that

          18   the Company not recover costs associated with those

          19   outages?

          20        A.   As I stated, each outage is unique, so I

          21   would not want to opine on a hypothetical outage

          22   without the details necessary to make a prudence

          23   call.  And each outage is unique, which is why it

          24   has to be reviewed on a case-by-case basis.

          25        Q.   Are you then saying that just because an
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           1   outage was caused by a Company's contractor or agent

           2   that the Company should not be responsible?

           3                  MS. HOGLE:  Objection.  I believe

           4   he's already stated that he cannot answer a

           5   hypothetical question without any more context or

           6   facts.

           7                  COMMISSIONER LEVAR:  Ms. Schmid, do

           8   you want to respond to the objection?

           9                  MS. SCHMID:  Let me rephrase, because

          10   I could make a hypothetical and I could give you

          11   lots and lots of facts, but that would take a lot of

          12   time.  So let's see if I can just rephrase, so just

          13   give me just a moment, please.

          14   BY MS. SCHMID:

          15        Q.   Does the Company hire contractors?

          16        A.   Yes.

          17        Q.   And there is -- and so there would be a

          18   contract between the Company and the contractor; is

          19   that correct?

          20        A.   Yes.

          21        Q.   Does the Commission determine who the

          22   Company hires?

          23        A.   No.  However, all contracts would be --

          24   any contract the Company would enter into could be

          25   subject to review at any time.
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           1        Q.   So it is the Company's determination of

           2   who to hire and under what conditions; is that

           3   correct?

           4        A.   Yes.

           5        Q.   You talked about the benefits of the EBA,

           6   and you said that one benefit of the EBA is that it

           7   helps mitigate the need for more frequent general

           8   rate cases.  Did I paraphrase that correctly?

           9        A.   Yes.

          10        Q.   Could there be a time when more frequent

          11   general rate cases could benefit ratepayers?

          12                  MS. HOGLE:  Objection.  I'm sorry.

          13   I'm not sure what the relevance is of the question

          14   with respect to the initial point that Ms. Schmid

          15   was trying to make.

          16                  COMMISSIONER LEVAR:  Ms. Schmid, do

          17   you want to respond to the objection?

          18                  MS. SCHMID:  Yes.  I'm exploring

          19   whether or not his statement that an EBA is helpful

          20   because it helps prevent more frequent general rate

          21   cases is true.

          22                  COMMISSIONER LEVAR: I'm going to

          23   allow that question to be answered.

          24   BY MS. SCHMID:

          25        Q.   Would a general rate case benefit
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           1   ratepayers if the ROE set in that rate case was,

           2   say, 9.5 instead of 9.8?

           3        A.   You know, there again, outside my realm of

           4   expertise.  I'm not involved in setting the ROE in a

           5   general rate case.  However, I would say that a

           6   financially healthy utility is beneficial to

           7   customers in that we are able to provide safe and

           8   reliable energy to customers.  And then I guess I

           9   would further that, that public interest and just

          10   and reasonable is not synonymous with lower rates.

          11        Q.   Is it true, though, that if the Company is

          12   over earning, it is the Company's shareholders that

          13   benefit, not the ratepayers?

          14                  MS. HOGLE:  Objection.  I'm not sure

          15   that is within the scope of Mr. Wilding's testimony.

          16                  MS. SCHMID:  He did talk about

          17   benefits of not having general rate cases, so I

          18   believe that it should be included.

          19                  COMMISSIONER LEVAR:  I do agree that

          20   it's within the scope of speaking of benefits of not

          21   having a general rate case.  I'll allow this

          22   question.

          23                  THE WITNESS:  Sorry.  Can you repeat

          24   the question?

          25   BY MS. SCHMID:
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           1        Q.   If the Company is over earning, do the

           2   benefits flow to the Company's stockholders rather

           3   than the ratepayers?  Financial benefits.

           4        A.   So I guess hypothetically if a utility was

           5   over earning, shareholders would benefit.

           6                  MS. SCHMID:  Thank you.  Those are

           7   all my questions.

           8                  COMMISSIONER LEVAR:  Thank you.

           9   Mr. Moore.

          10                       EXAMINATION

          11   BY MR. MOORE:

          12        Q.   Hello, Mr. Wilding.  Can I direct you to

          13   page 7 of your rebuttal testimony?

          14        A.   Okay.

          15        Q.   Did you mean to imply on page 7 of your

          16   rebuttal testimony that a settlement with the Office

          17   entered into in Docket 14-035-147, the Deer Creek

          18   docket, precludes the Office from arguing that in

          19   this present docket, the Commission should --

          20   Commission should consider -- let me start over.

          21   I'm sorry.  I know I confused you.  Did you mean to

          22   imply that on page 7 of your rebuttal testimony that

          23   the settlement the Office entered into in Docket

          24   14-035-147 precludes the Office from arguing in this

          25   docket that the Commission should consider the
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           1   carrying charge despite the fact the Office argues

           2   any changes should be implemented in the next

           3   general rate case?

           4        A.   No.  And, in fact, I think I stated that

           5   the Company would support a change at the time of

           6   the next general rate case to the rate consistent

           7   with our other mechanisms, which is the average

           8   corporate bond rate of the preceding year.

           9        Q.   May I direct you to page 8 of your

          10   rebuttal testimony, specifically, lines 163, 164,

          11   165.  Didn't you state in your rebuttal testimony

          12   that the Company must wait 23 months to recover any

          13   paid deferral?

          14        A.   I'm sorry.  My line numbering is a little

          15   different, but yes, I did say that.

          16        Q.   Did you state in your direct testimony

          17   today that the Company must wait 35 months?

          18        A.   Yes.  And so the difference in the end

          19   would be 35 months -- would be from the beginning of

          20   the deferral period to the end of the rate-effective

          21   period, and the 23 months would be from the end of

          22   the deferral period to the end of the rate-effective

          23   period.  And so the deferral period is 12 months,

          24   one year, and so that's the difference between the

          25   35 and 23.
�                                                                         100





           1        Q.   Thank you for clarifying that.  You

           2   testified that the Commission should reject the

           3   Office's suggestion to use a short-term interest

           4   rate in the carrying charge because of, say, 35

           5   months doesn't qualify as a short-term interest

           6   rate.

           7        A.   Yes, correct.

           8        Q.   Isn't it true that as a matter of simple

           9   mathematics, a 12-month period is closer to the

          10   30-month period than a period of 10 or 20 years,

          11   which would be associated with the long-term bonds?

          12        A.   Yes.

          13        Q.   It's also true, isn't it, that in your

          14   written testimony, you did not disagree with

          15   Mr. Martinez's factual assertion that the AAA and

          16   BBB corporate bond rates, the 90-day non-fiscal

          17   commercial paper rates, and the 1-year treasury bond

          18   rates are below -- and, in some cases, significantly

          19   below -- the 6 percent carrying charge; isn't that

          20   correct?

          21        A.   I'm sorry.  Will you restate that?

          22        Q.   Just as a matter of fact, you have not

          23   taken the position that the testimony offered by

          24   Mr. Martinez concerning the AAA and BBB corporate

          25   bond rates, the 90-day non-fiscal commercial paper
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           1   rates, and the 1-year treasury bond rates are

           2   below -- and, in some cases, significantly below --

           3   the 6 percent carrying charge?

           4        A.   That's correct.  In fact, the position we

           5   have taken is that the carrying charge in the EBA

           6   effective with the next general case should be

           7   consistent with the other mechanisms the Company

           8   has.

           9        Q.   And what position is that as opposed to

          10   the 6 percent carrying charge?

          11        A.   So the Company's position is that the EBA

          12   carrying charge should remain at 6 percent until the

          13   next general rate case, which is pursuant with the

          14   Deer Creek settlement.  And then at that time, the

          15   carrying charge should be changed to the average

          16   corporate bond rate of the preceding year, which is

          17   consistent with all of the other mechanisms and was

          18   recently set within the last year.

          19        Q.   What was it set during the last -- I'm

          20   sorry.  I understand you.  I misstated the question.

          21   Let me ask you a hypothetical question then.  If the

          22   carrying charge charged by an EBA deferral is higher

          23   than the short-term interest rates, isn't it true

          24   that under that situation, the Company enjoys a

          25   de facto loan of a favorable interest rate at the
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           1   expense of the EBA deferral account and therefore at

           2   the expense of the ratepayer?

           3                  MS. HOGLE:  Objection.

           4   Argumentative.

           5                  MR. MOORE:  He's on cross.

           6                  COMMISSIONER LEVAR:  Ms. Hogle, do

           7   you want to respond?

           8                  MS. HOGLE:  I'm not sure what the

           9   term "favorable" is or "at the expense of the

          10   ratepayer."  It's taken out of context.  Favorable,

          11   that could be a number of things.  So that is why I

          12   believe it's argumentative.

          13                  COMMISSIONER LEVAR:  Anything further

          14   from you, Mr. Moore?

          15                  MR. MOORE:  It was a hypothetical

          16   question.  By favorable I meant higher.

          17                  COMMISSIONER LEVAR:  I think the

          18   question is leading, but that's appropriate for

          19   cross-examination, so I think I'll allow that

          20   question to be answered.

          21                  THE WITNESS:  I'm sorry.  Can you

          22   repeat it?

          23   BY MR. MOORE:

          24        Q.   Yes.  Isn't it true in a hypothetical

          25   situation that if a carrying charge was based on
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           1   long-term interest rates, the Company would actually

           2   receive the benefit of a higher rate than short-term

           3   rates at the expense of the EBA deferral account and

           4   at the expense of the ratepayers?

           5        A.   Not necessarily, because the EBA variances

           6   can go both ways.  It can be a giveback to customers

           7   as well as a recovery from customers.  And then,

           8   also, the Commission has determined that -- the

           9   Commission ultimately determines what the prudent

          10   carrying charge is, and, so in that fact, or given

          11   that, I would say because the Commission has

          12   determined that the carrying charge is prudent that

          13   that's what it is.

          14        Q.   But the Commission hasn't determined that

          15   at this point in this docket, have they?

          16        A.   Earlier in this docket when they approved

          17   the EBA, they approved a 6 percent carrying charge.

          18        Q.   But you agree that the Commission could

          19   consider changing the carrying charge at the end of

          20   the next general rate case?

          21        A.   Yes.

          22        Q.   And isn't it true that from its inception

          23   to the date, the Company has generally almost always

          24   benefited from the payback of the EBA?  That,

          25   meaning that the true-up allowed the Company to
�                                                                         104





           1   recover more funds in addition to this high carrying

           2   charge.

           3                  MS. HOGLE:  Objection.  I'm not sure

           4   that this witness should be speaking to whether the

           5   Company has benefited or not.  He doesn't see the

           6   books on what the amounts of those rates would be in

           7   addition to what the Commission allows for recovery.

           8   He doesn't see those amounts, so he really has no

           9   context in which to respond to that question.

          10                  COMMISSIONER LEVAR:  Thank you.

          11   Mr. Moore, do you want to respond to that question?

          12                  MR. MOORE:  Yes.  He testified at

          13   length about the carrying charge, of the 6 percent

          14   carrying charge.  If he's not qualified to answer my

          15   question, he's not qualified to offer this

          16   testimony.  So I would ask the Commission to either

          17   direct the witness to testify or strike his

          18   testimony.

          19                  COMMISSIONER LEVAR:  I'm going to

          20   rule that the question is within the scope of his

          21   testimony and so allow the witness to answer within

          22   the scope of his knowledge.

          23        A.   So in answer to your question, yes, the

          24   EBA has resulted in the recovery of net power costs

          25   from customers.
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           1   BY MR. MOORE:

           2        Q.   At a 6 percent interest rate?

           3        A.   Yes.

           4        Q.   I'd like to turn really quickly to the

           5   imprudence issue and ask just one question.  I don't

           6   want to retrack your testimony with the Division,

           7   but, to clarify for me, you reject the contention

           8   that under no circumstances the Company should be

           9   held liable for prudent outages caused by third

          10   party contractors when the Company, as a result of

          11   its own actions in negotiating the contract with a

          12   third party, has no contractual ability to seek

          13   recourse from the third party?

          14        A.   I didn't quite capture your question and

          15   mostly because I couldn't hear a lot of it.

          16             COMMISSIONER LEVAR:  Ms. Hogle, were

          17   you -- I don't know if you were making an objection.

          18   I'm not sure if I caught what the question was from

          19   that, too, so I don't know if a rephrase is more

          20   appropriate than going through an objection at this

          21   point.

          22   BY MR. MOORE:

          23        Q.   Your testimony generally has been that

          24   imprudence decisions should be made on a

          25   case-by-case basis?
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           1        A.   Correct.

           2        Q.   So therefore, you reject any contention,

           3   hypothetically, that under no circumstances should a

           4   company be held liable for prudent outages caused by

           5   third party contracting partners when the company,

           6   as a result of its own acts in negotiating the

           7   contracts with the third party, has no contractual

           8   ability to seek recourse from that third party?

           9        A.   I guess what I would say is our position

          10   is that outages have to be reviewed on a

          11   case-by-case basis; that they're unique.  Whether or

          12   not a third party is involved, then the Company's

          13   actions have to be reviewed on a case-by-case basis

          14   to determine prudence.

          15        Q.   So you don't reject the notion that in a

          16   certain circumstance, a company should not be held

          17   liable for the imprudent acts of a third party

          18   despite the fact the company has chosen to negotiate

          19   the contract in such a manner that the company does

          20   not have the ability to seek recourse from the third

          21   party?

          22                  MS. HOGLE:  Objection.  Asked and

          23   answered.

          24                  COMMISSIONER LEVAR:  Do you want to

          25   respond to the objection?
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           1                  MR. MOORE:  Mr. Wilding has

           2   repeatedly stated that the prudence determination

           3   has to be made on a case-by-case basis.  My question

           4   just seeks to illustrate the fact that that

           5   question, that that position, excludes the

           6   possibility of the Company making the argument in

           7   every case that they are not liable for the manner

           8   in which they contracted with the third party.

           9                  COMMISSIONER LEVAR:  And I understand

          10   the point you're making, and I am going to rule the

          11   question has been asked and answered.

          12   BY MR. MOORE:

          13        Q.   Could you turn to page 6 of your rebuttal

          14   testimony?

          15        A.   Okay.

          16        Q.   Is it true that your testimony is that the

          17   Company should have additional rounds of testimony

          18   beyond the rounds of testimony granted to the other

          19   parties because the Company bears the burden of

          20   demonstrating the cost -- that a cost is prudent?

          21        A.   Yes.  It is our position and the Company's

          22   position that the rounds of testimony should not

          23   change and remain as they are currently set in the

          24   EBA procedure.

          25        Q.   Is it not true that in many proceedings in
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           1   front of this Commission -- outside of the EBA

           2   setting -- the Company has the burden of proof when

           3   additional rounds of testimony are not offered?

           4        A.   I cannot answer that.  My limitation to

           5   hearings and proceedings outside of an EBA docket in

           6   Utah are very limited.

           7                  MR. MOORE:  That's all I have.  Thank

           8   you.

           9                  COMMISSIONER LEVAR:  Mr. Dodge?

          10                  MR. DODGE:  Thank you, Mr. Chairman.

          11                       EXAMINATION

          12   BY MR. DODGE:

          13        Q.   Good morning, Mr. Wilding.

          14        A.   Good morning.

          15        Q.   You testified that in your view, a benefit

          16   of the EBA is reducing the amount of general rate

          17   cases.  I assume that's based on the burden to all

          18   parties of a general rate case?

          19        A.   Yes.

          20        Q.   You acknowledge that there will be a

          21   burden if the proposal to do annual net power cost

          22   updates each year is instituted, that that will also

          23   create a burden?

          24        A.   Yes.

          25        Q.   Do you agree that, effectively, the
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           1   Legislature's action in the STEP legislation

           2   effectively extended the pilot period through 2019?

           3        A.   Yes.

           4        Q.   If so, then, isn't your proposal that the

           5   Commission determine now that the EBA should be made

           6   permanent premature if the pilot is not over?

           7        A.   I think that could be one position, and I

           8   think the Company would support not making that

           9   change until the end of the pilot program.

          10        Q.   From a nonlegal perspective, Mr. Wilding,

          11   is it your view that so long as a cost item is run

          12   through the Energy Balancing Account, it is not

          13   retroactive ratemaking because the statute says that

          14   an energy balancing account is not retroactive

          15   ratemaking?

          16        A.   From a nonlegal opinion, yes, my opinion

          17   is that the EBA does not constitute retroactive

          18   ratemaking.

          19        Q.   So, for example, if a party were to

          20   propose today that the EBA include an adjustment for

          21   bonus tax depreciation that's not captured in

          22   current rates and propose that go to the EBA, would

          23   it be your nonlegal view that wouldn't be

          24   retroactive going back to 2014 and forward?

          25        A.   So I don't like your hypothetical
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           1   situation.  However, I guess I would say our

           2   position would be that bonus depreciation is not a

           3   net power cost item.

           4        Q.   And neither is chemicals, right?

           5        A.   That's true, but as a profile similar to

           6   net power costs.

           7        Q.   But with my hypothetical, if one were to

           8   successfully argue before this Commission that

           9   something like bonus tax depreciation, the impacts

          10   of that, should be reflected through the EBA, your

          11   nonlegal position would be that isn't retroactive

          12   because the EBA is declared by statute not to be

          13   retroactive?

          14                  MS. HOGLE:  Objection.  Asked and

          15   answered.

          16                  MR. DODGE:  I think he fought my

          17   hypothetical.  Now I'm asking him to not fight the

          18   hypothetical and answer the question.

          19                  COMMISSIONER LEVAR:  If you would

          20   just clarify what your answer was to the question,

          21   Mr. Wilding.

          22        A.   So yes, the Company's position is that the

          23   EBA does not constitute retroactive ratemaking and

          24   that the bonus tax depreciation is not a net power

          25   cost item.
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           1   BY MR. DODGE:

           2        Q.   But if the Commission were to rule that

           3   that will go through the EBA, your nonlegal

           4   position -- I recognize you don't make the legal

           5   arguments for the Company -- but your nonlegal

           6   position would be that retroactive ratemaking

           7   wouldn't be a problem in bringing back bonus

           8   depreciation impacts from 2014 on?

           9        A.   So my nonlegal opinion would be for the

          10   Commission to decide that because the statute

          11   regarding the EBA does identify net power cost

          12   items -- does identify specific net power cost

          13   items.  And so I guess my nonlegal opinion would be

          14   that that's something the Commission would have to

          15   determine.

          16        Q.   Help me understand.  Are you saying in

          17   your view the statute only addresses net power cost

          18   items in the EBA?  That that's all that's allowed,

          19   again, in your nonlegal view?

          20        A.   I mean, again, I'm not an attorney.  I

          21   believe the Commission has latitude to make the

          22   decisions that it deems prudent in accordance with

          23   the statute.  I think the statute identifies what

          24   net power costs are and then also states that the

          25   EBA is not retroactive ratemaking.
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           1        Q.   I'm trying to understand the basis for

           2   some of your arguments in response to Mr. Thomson,

           3   Mr. Wilding, and Mr. Thomson made two affirmative

           4   proposals for changes to the EBA as a matter of

           5   policy.  The first one was that prior period

           6   adjustments not be allowed.  On that one, as I

           7   understand it, you responded on the merits and argue

           8   and disagree with them and then urge the Commission

           9   to allow prior period adjustments to be made, and

          10   yet -- even though in this case no one is proposing

          11   a prior period adjustment, right?

          12        A.   That is true.  And I would just -- I

          13   wouldn't call it a prior period adjustment.  I'd

          14   rather call it an adjusted accounting entry, an

          15   accounting entry that's made in the normal course of

          16   business to adjust something that's already been

          17   booked.

          18        Q.   Using your characterization -- I didn't

          19   mean to mischaracterize your testimony.  On that

          20   issue, there's nothing in this case where someone is

          21   proposing either to allow or disallow a specific

          22   adjustment of that nature, is there?

          23        A.   That's correct.  It is all principled.

          24        Q.   And yet, you responded saying the

          25   Commission should rule that those kind of
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           1   adjustments are allowed, right?

           2        A.   I responded saying that the accounting for

           3   actual net power costs as reported in the EBA are

           4   the actual net power costs as booked in the deferral

           5   period and therefore should be allowed in the EBA.

           6        Q.   Right.  My point is a different one; it's

           7   a procedural one.  You're not arguing that the

           8   Commission shouldn't rule on that issue because

           9   there's nothing in this docket where someone is

          10   making a specific prior adjustment or an adjustment

          11   of the nature you described in this case.  That

          12   hasn't been your testimony, right?

          13        A.   That's correct.

          14        Q.   And yet, you did say that on the other

          15   issue, which is the contractor issue, you're saying

          16   because it's an item that requires the specifics of

          17   the circumstance, the Commission shouldn't even rule

          18   on it now.  Don't you see those two positions as

          19   inconsistent?

          20        A.   No.  Because, one, using adjusting

          21   accounting entries is just typical, standard

          22   accounting according to GAAP accounting principles.

          23   And so at that point, every single entry in our

          24   actual net power cost could still be reviewed

          25   individually on a case-by-case basis for prudence.
�                                                                         114





           1   Regardless of whether it was an adjusting accounting

           2   entry or just a regular accounting entry, it could

           3   still be reviewed for prudence.  However, with the

           4   outages, I'm saying they should be reviewed on a

           5   case-by-case basis, and it's not as clean as an

           6   accounting method the way net power costs are

           7   booked.

           8        Q.   These adjustments that you may propose

           9   from a prior period should be reviewed on its own

          10   merits under the specific circumstances, correct?

          11        A.   Yes, correct.  As with all net power

          12   costs.

          13        Q.   Right.  And so my point is if the

          14   Commission on this docket can appropriately rule on

          15   that accounting adjustment, can it not also rule as

          16   a policy matter from your perspective -- I'm not

          17   talking legally -- on whether or not contractor

          18   imprudence falls on ratepayers versus -- or can fall

          19   on the utility versus the ratepayers?

          20                  MS. HOGLE:  Objection.  Asked and

          21   answered.

          22                  MR. DODGE:  No, I don't believe he

          23   has answered this question.

          24                  COMMISSIONER LEVAR:  I'm going to

          25   deny the objection.
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           1        A.   So definitely the Commission can rule.

           2   And my position would be more along the lines that

           3   it's not necessary because it's not going to change

           4   anything.  Even if the Commission rules that an

           5   outage can be deemed as imprudent when a third party

           6   is involved, there will still be discussion about

           7   the prudence regarding the Company's actions, and it

           8   will still need -- as the DPU and the Office have

           9   both confirmed, there still needs to be a

          10   case-by-case analysis of that issue, and therefore

          11   it's not going to change anything.  And that would

          12   be my position is that it's not going to do away

          13   with the need for a case-by-case analysis or a

          14   case-by-case review, and therefore it's not really

          15   necessary.

          16   BY MR. DODGE:

          17        Q.   So it won't change the fact that they

          18   still need to do a case-by-case analysis of whether

          19   the actions leading to the outage were imprudent?

          20        A.   That's correct.

          21        Q.   There is, though, is there not, a specific

          22   policy issue that you're disputing with the Division

          23   that the Commission could resolve here?  Do you not

          24   agree with that?

          25        A.   I would maybe need you to clarify a little
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           1   bit.

           2        Q.   Then I will.  If I understood your prior

           3   testimony -- and tell me if I'm wrong, and I'm

           4   summarizing, not trying to change it --

           5        A.   I understand.

           6        Q.   -- it was that you believe that the

           7   prudence issue relative to the Company in hiring a

           8   contactor is whether it was prudent under the

           9   circumstances when they hired the contractor -- to

          10   hire that particular contractor -- and enter into

          11   the contract that was entered into, not the issue of

          12   whether the contractor was imprudent in the way it

          13   handled its obligations, which may have lead to the

          14   outage?

          15        A.   Yes.  So the Company's position is that we

          16   should be held responsible for the standards of

          17   prudence as outlined in the Utah statute, which is,

          18   by my understanding, that prudence is determined

          19   based on the actions of the utility given what the

          20   utility should have known if it would have been

          21   reasonable that the utility incur that expense.

          22        Q.   So what I'm trying to flesh out is, is

          23   there not, therefore -- do you not understand the

          24   Division to be taking a position that using that

          25   same standard, the prudence of the contractor the
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           1   Company hires falls to the Company and not to its

           2   ratepayers, and therefore, regardless of whether

           3   it's prudent to enter into the contract at the time,

           4   if the contractor was imprudent in carrying out its

           5   activities, that falls to the Company and not to

           6   the ratepayer.  Isn't that their position?

           7        A.   Yes.  I would agree with you, and I would

           8   say the Company's position is that prudence is not

           9   perfection, and therefore, the Company's management

          10   of that contract and that relationship and the

          11   Company's actions should be what determines prudence

          12   as according to the statute.

          13        Q.   See, right now, I'm not trying to argue

          14   with you over that because I didn't file testimony

          15   on that point.  I'm not trying to argue with you

          16   over how -- what is and isn't prudent.  But I'm

          17   trying to point out, isn't there a policy issue

          18   before the Commission that they can properly resolve

          19   in this one whether the Company's view of looking

          20   only at the prudence of entering into the contract

          21   under the circumstances at that time is relevant or

          22   the Division's view that the contractor's actions in

          23   undertaking its activities, its obligations under

          24   the contract, if they're imprudent, that falls back

          25   to the Company.
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           1                  MS. HOGLE:  Objection.  Asked and

           2   answered.

           3                  COMMISSIONER LEVAR:  Do you want to

           4   respond to the objection, Mr. Dodge?

           5                  MR. DODGE:  If you've answered it,

           6   please tell me what the answer was; I didn't hear

           7   it.

           8                  MS. HOGLE:  Before he answers, I'd

           9   like to renew my objection.  I think he's attempted

          10   to respond several times.

          11                  MR. DODGE:  He's responded -- if I

          12   may, Mr. Chairman -- but I'm trying to get him to

          13   acknowledge whether -- agree with me or not that

          14   there's a policy issue before the Commission that

          15   doesn't require a look into the specific

          16   circumstances of each imprudent or allegedly

          17   imprudent act.  It's whether we can even look to the

          18   allegedly imprudent acts of a contractor is the

          19   point I believe the Division was trying to make.

          20   And I'm saying does he not agree that's a policy

          21   issue before this Commission that it could resolve.

          22                  COMMISSIONER LEVAR:  And I do

          23   understand the point, but I'm going to affirm the

          24   objection that he's answered, to the extent of his

          25   knowledge and opinion that specific question.
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           1   BY MR. DODGE:

           2        Q.   Okay.  And to make sure there's no

           3   confusion on this, is it the Company's view that the

           4   Commission in this docket can and should rule on

           5   what the carrying charge should be effective at the

           6   next general rate case?

           7        A.   The Company's position is that the

           8   carrying charge should remain at 6 percent.  And

           9   whether the Commission should rule on what the

          10   change would be at the next general rate case, I

          11   would leave that to the Commission to decide whether

          12   they should rule or not.  But the Company's position

          13   is that we would support a carrying charge effective

          14   with the next general rate case consistent with our

          15   other mechanisms.  But I would leave that to the

          16   Commission whether or not they should rule or will

          17   rule.

          18        Q.   Mr. Wilding, in your surrebuttal testimony

          19   on page 11, I'll read this -- you don't necessarily

          20   have to go there, but it's starting on line 202 --

          21   you wrote, "Annual NPC updates can reduce the

          22   inevitable deviations, but parties should work

          23   together to come up with a procedural schedule that

          24   limits the amount of rate changes for customers and

          25   allows more time for the DPU's audit of the EBA."
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           1   I'd just like to ask in what context you're

           2   suggesting that working together should occur to

           3   come up with a better procedural schedule?

           4        A.   In the context that annual updates of base

           5   net power costs are implemented.

           6        Q.   You understand today that by Commission

           7   order, there's a very specific schedule.  Are you

           8   suggesting the Commission not rule on whether that

           9   should be changed here and defer that to a

          10   collaborative effort by the customers and the

          11   Company and the regulators or what?  I just want to

          12   understand what you were suggesting.

          13        A.   So only if annual updates are -- only if

          14   annual updates are implemented in the EBA would

          15   there need to be some collaborative effort to come

          16   up with a schedule.

          17                  MR. DODGE:  I had misunderstood that.

          18   Thank you.  I have no further questions.

          19                  COMMISSIONER LEVAR:  Thank you.  Mr.

          20   Evans?

          21                  MR. EVANS:  I think I'll pass on this

          22   witness.  Thank you.

          23                  COMMISSIONER LEVAR:  Any redirect,

          24   Ms. Hogle?  Or if you have lengthy redirect, should

          25   we save it for after lunch or would you rather go
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           1   ahead now?

           2                  MS. HOGLE:  We can break for lunch.

           3                  COMMISSIONER LEVAR:  Why don't we

           4   break until 1:10.  Thank you.

           5                 (A recess was taken.)

           6                  COMMISSIONER LEVAR:  Mr. Wilding,

           7   you're still under oath, and we'll go to Ms. Hogle

           8   for any redirect.

           9                   REDIRECT EXAMINATION

          10   BY MS. HOGLE:

          11        Q.   I just have a few questions.  Thank you.

          12   Mr. Wilding, do you recall Ms. Schmid asking you

          13   about over earning?

          14        A.   Yes.

          15        Q.   Isn't it true that the financial impact of

          16   both over and under earning rests with stakeholders,

          17   not customers?

          18        A.   Yes.

          19        Q.   And you were also asked about the number

          20   of books the Company keeps as it related to line of

          21   questioning related to adjusting accounting entries.

          22   Do you recall that?

          23        A.   Yes.

          24        Q.   To your knowledge, have any parties in any

          25   of the other Company's service territory, both east
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           1   and west, made similar recommendations regarding

           2   doing away with adjusting accounting entries?

           3        A.   No.

           4        Q.   And so the Company is allowed and does

           5   make adjusting accounting entries in accordance with

           6   GAAP and in the ordinary course of business in all

           7   of its jurisdictions, correct?

           8        A.   Yes.

           9        Q.   And, finally, Mr. Wilding, can you clarify

          10   what Rocky Mountain Power's position is on carrying

          11   charges?

          12        A.   Yes.  Our position is that the carrying

          13   charge should remain in place at 6 percent as

          14   approved by the Commission previously and in

          15   accordance with the Deer Creek settlement docket

          16   until the next general rate case.  And if the

          17   Commission wishes to decide or to order a change

          18   effective with the next general rate case, the

          19   carrying charge rate should be consistent with our

          20   other mechanisms, namely, the average corporate bond

          21   rate of the preceding year.

          22                  MS. HOGLE:  I have no other redirect

          23   questions for the witness.

          24                  MS. SCHMID:  Mr. Chairman, from

          25   Counsel's questions, it appears to me that she might
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           1   have misunderstood our position.  May I ask a couple

           2   of clarifying questions?

           3                  COMMISSIONER LEVAR:  I was going to

           4   allow everyone a chance for recross if they wanted

           5   to.

           6                       EXAMINATION

           7   BY MS. SCHMID:

           8        Q.   So did you understand that I was not

           9   suggesting that you forego making GAAP accounting

          10   adjustments to your non-regulatory books?

          11        A.   Yes.

          12                  MS. SCHMID:  That's my question.

          13                  COMMISSIONER LEVAR:  Mr. Moore, any

          14   recross?

          15                  MR. MOORE:  No recross.  Thank you.

          16                  COMMISSIONER LEVAR:  Thank you.

          17   Mr. Dodge?

          18                  MR. DODGE:  No questions.

          19                  COMMISSIONER LEVAR:  Mr. Evans, you

          20   didn't have any cross.  Thank you, Mr. Wilding.  I'm

          21   sorry, wait.  Commissioner Clark, any questions for

          22   you?

          23                  COMMISSIONER CLARK:  No questions.

          24                  COMMISSIONER LEVAR:  Commissioner

          25   White?
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           1                  COMMISSIONER WHITE.  Just a couple of

           2   questions.  The first one is out of curiosity.

           3                       EXAMINATION

           4   BY COMMISSIONER WHITE:

           5        Q.   Are you aware of last year's average

           6   corporate bond rate?

           7        A.   Currently, I couldn't tell you off the top

           8   of my head.

           9        Q.   The second question -- I hate to go back

          10   there, but I'm admittedly a bit confused in terms

          11   of, I guess, the Company's perspective in terms of

          12   this whole outage prudence review.  I think I

          13   heard -- I know there was some back and forth --

          14   and, I guess, disabuse me if I was incorrect on the

          15   Company's position, but is it the Company's position

          16   that once the contract is, you know, signed,

          17   whatever, that at that point -- and there's some

          18   evaluation of that but beyond that -- that's kind of

          19   the end of prudence review beyond that point?

          20        A.   No. I would say our position is that each

          21   outage is unique and has to be reviewed on a

          22   case-by-case.  But the standard of prudence is based

          23   upon what the Company should have known and if they

          24   would have reasonably incurred those costs knowing

          25   what a utility would have known.  And so regardless
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           1   of whether the third party is involved in an outage

           2   or what caused the outage, whether it was -- what

           3   part in the process caused the outage, it still has

           4   to be reviewed on a case-by-case basis.  And that's

           5   not going to change even with a statement from the

           6   Commission in my opinion.

           7        Q.   So after a contract is signed, even if

           8   there's something beyond that where it's the fault

           9   or the alleged fault of a third party, the

          10   Commission would still have discretion of whether to

          11   make a determination of whether that was, I guess,

          12   ultimately the Company's administration of the

          13   contract was prudent?

          14        A.   Yes, I believe so.  Yes.

          15        Q.   Okay.  I frankly am still not sure why

          16   that's different, you know, than what's currently

          17   the practice.  I mean, help me understand that.

          18   What is the Division trying to address here?

          19        A.   I guess I would agree with you, and that's

          20   why I think nothing will change.  And so my thought

          21   is -- I mean, I don't know.  I don't want to speak

          22   for the Commission or, excuse me, the Division and

          23   what they're trying to get.  But it's my opinion

          24   that nothing would change the Commission's statement

          25   on the outages of prudence or prudence of outages.
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           1             COMMISSIONER WHITE:  Okay.  That's all I

           2   have, Chair.

           3             COMMISSIONER LEVAR:  I don't have anything

           4   else.  Thank you, Mr. Wilding.  Ms. Hogle, anything

           5   else from you?

           6                  MS. HOGLE:  No further questions.

           7   The Company rests.

           8                  COMMISSIONER LEVAR:  Thank you.

           9   Mr. Moore?

          10                  MR. MOORE:  The Office would like to

          11   call Danny Martinez.

          12                   DANNY A.C. MARTINEZ,

          13   having been first duly sworn to tell the truth, was

          14            examined and testified as follows:

          15                       EXAMINATION

          16   BY MR. MOORE:

          17        Q.   Could you please state your name, address,

          18   and occupation for the record?

          19        A.   Yes.  My name is Danny A.C. Martinez.  I

          20   am a utility analyst for the Office of Consumer

          21   Services.  My business address 160 East 300 South,

          22   Salt Lake City, 84111.

          23        Q.   Did you prepare direct testimony on

          24   September 21st, rebuttal testimony on November 16th,

          25   and surrebuttal on December 15th in 2016 for this
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           1   docket?

           2        A.   Yes.

           3        Q.   Do you have any changes to be made to that

           4   testimony?

           5        A.   No.

           6        Q.   If I ask you the same questions, would

           7   your answers be the same?

           8        A.   Yes.

           9                  MR. MOORE:  Your Honor, at this

          10   point, I move for admission of his testimony.

          11                  COMMISSIONER LEVAR:  If any party

          12   objects, please indicate.  I'm not seeing any.  The

          13   motion is granted.

          14   BY MR. MOORE:

          15        Q.   Have you prepared a summary of your

          16   testimony?

          17        A.   I have.

          18        Q.   Would you like to give it?

          19        A.   Yes.  Good afternoon, everyone.  I filed

          20   direct, rebuttal and surrebuttal testimony in this

          21   EBA evaluation docket addressing many of the

          22   Office's concerns and positions about the EBA.

          23   Mr. Phil Hayet will also be presenting some of the

          24   Office's issues.  I addressed the following:  The

          25   EBA carrying charge modification of the filing
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           1   schedule; an additional EBA evaluation; the nature

           2   of the EBA; the test period mismatch issue; and

           3   removing wheeling revenues from the EBA deferral

           4   calculation.

           5             Regarding the EBA carrying charge, I cited

           6   docket 15-035-69 as the basis for addressing the

           7   issue in this current docket.  The Commission

           8   stated, "With respect to the EBA, we conclude

           9   PacifiCorp's argument that the EBA carrying charge

          10   interest rate should not be changed during the pilot

          11   period and should be evaluated during the EBA

          12   evaluation in 2016 is reasonable."  This docket has

          13   been established as a venue in which parties may

          14   propose changes to the EBA carrying charge.  While

          15   6 percent was considered to be reasonable as the

          16   carrying charge cost rate at the inception of the

          17   EBA, interest rates have dropped since the carrying

          18   charge rate was set and should be adjusted to

          19   reflect current financial conditions.

          20             In my direct testimony, I recommended that

          21   the Commission should adopt a short-term bond rate

          22   as the basis for establishing a new EBA carrying

          23   charge.  Since the EBA deferral period is defined as

          24   the calendar year prior to the EBA filing date,

          25   short-term rates would be applicable to the EBA's
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           1   deferral period and an appropriate carrying charge.

           2   Using long-term financing for short-term expenses

           3   creates unnecessary additional finance costs.  As

           4   such, the Office recommends the EBA carrying charge

           5   should be set at the 12-month LIBOR interest rate in

           6   effect at the end of the EBA deferral period.  The

           7   interest rate information is updated with a month

           8   lag, providing sufficient time for the Company to

           9   include in its March EBA filing.  This data is also

          10   readily available.  The Office's carrying charge

          11   recommendation, if accepted by the Commission, would

          12   be presumably implemented in the next general rate

          13   case, thus complying with the agreement signed in

          14   Docket 14-035-147 or as discussed in the Deer Creek

          15   stipulation.

          16             My testimony also made a recommendation to

          17   change the current EBA filing schedule.  The current

          18   filing schedule creates confusion on when issues are

          19   presented and appropriately rebutted.  The Office

          20   recommends that since the Company has filed direct

          21   testimony accompanying its application, the direct

          22   testimony round should be for all parties other than

          23   the Company.  Then the Company would file its

          24   response testimony to the Division's audit report

          25   and all other direct testimony during the rebuttal
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           1   phase as other parties.  This filing schedule

           2   modification would allow parties to have equal

           3   opportunity to file testimony and respond to

           4   testimony in EBA proceedings.

           5             My testimony discussed the need for

           6   further EBA evaluation resulting from the passage of

           7   Senate Bill 115 in the 2016 legislative session.

           8   SB 115 requires the Commission to report on the EBA

           9   to the Public Utilities and Technology Interim

          10   Committee before December 1st in 2017 and 2018.  In

          11   Docket 16-035-T05, the Commission further stated

          12   that SB 115 requires continued review of the EBA

          13   through 2019.  The Office recommends that the

          14   Commission develop and articulate a process though

          15   which stakeholders can provide comments that the

          16   Commission can consider in developing its reports to

          17   the Legislature.

          18             My testimony opposes making the EBA

          19   permanent at this time.  The EBA evaluation period

          20   was to end at the end of 2016, but the Commission

          21   ruled that it was effectively extended by the

          22   passage of SB 115.  Without a thorough study of the

          23   changes caused by SB 115, the public interest would

          24   not be served by making the EBA permanent at this

          25   time.  The Office asserts that the Commission should
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           1   wait to make any orders addressing the permanency of

           2   EBA until after the reports to the Legislature

           3   required by SB 115 are complete.

           4             My testimony addressed how the test period

           5   mismatch issue is a natural consequence of the

           6   current design of the EBA.  After reviewing the

           7   alternatives for addressing the test period mismatch

           8   issue, the Office supports the Division's proposal

           9   of requiring the Company to file a general rate case

          10   every three years with an updated NPC forecast.

          11   However, if the Commission approves the Company's

          12   proposal, the Office recommends that the Commission

          13   include a requirement the Company time a general

          14   rate case at a minimum of every three years starting

          15   July 2017.

          16             Lastly, my testimony opposed the

          17   Division's recommendation to remove wheeling

          18   revenues from the EBA deferral.  The Division

          19   offered no evidence other than a philosophical

          20   rational for removing wheeling revenues.

          21             I testified there were two reasons for not

          22   removing wheeling revenues.  First, removing

          23   wheeling revenues would represent an inconsistent

          24   treatment in ratemaking principles.  The Commission

          25   recognized the importance of including wheeling
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           1   revenues in maintaining consistent treatment of

           2   related rate elements in the EBA deferral

           3   calculation when it stated the following earlier in

           4   this proceeding in its order dated March 2, 2011:

           5   "We find it appropriate to include wholesale

           6   wheeling revenues, FERC account 456.1, in the

           7   balancing account calculation.  Though not modeled

           8   through GRID, wheeling revenues have always formed

           9   an offset to wheeling expenses in general rates.  To

          10   set power-related rates without recognition of this

          11   offsetting revenue would violate the matching

          12   principle."

          13             Second, with the removal of the 70/30

          14   sharing band, having wheeling revenues as an offset

          15   to wheeling costs is the only benefit the EBA

          16   currently provides ratepayers.  Including wheeling

          17   revenues in the EBA deferral calculation has

          18   decreased EBA deferrals to customers on average by

          19   5.56 percent.  Thus, the Division's proposal to

          20   remove wheeling revenues from the EBA is essentially

          21   a proposal to remove the only element of the EBA

          22   that benefits ratepayers.

          23             The Office's position since the inception

          24   of the EBA has been that wheeling revenues should be

          25   included in the EBA deferral calculation.
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           1   Mr. Wilding's and Mr. Peterson's suggestion for

           2   creating another tracker to track wheeling revenues

           3   and other variable costs merely adds an additional

           4   net power cost recovery mechanism that is redundant

           5   and unnecessary.  The Office recommends to the

           6   Commission that wheeling revenues should remain in

           7   the EBA deferral calculation and not segregated into

           8   a separate tracker.  And that concludes my summary.

           9                  MR. MOORE:  Mr. Martinez is available

          10   for cross-examination.

          11                  COMMISSIONER LEVAR:  Thank you.

          12   Ms. Schmid?

          13                       EXAMINATION

          14   BY MS. SCHMID:

          15        Q.   Good afternoon.  Were you present in the

          16   hearing room when Mr. Peterson testified this

          17   morning?

          18        A.   Yes.

          19        Q.   Notwithstanding -- did you hear

          20   Mr. Peterson say that there was not a cause and

          21   effect relationship between wheeling revenues and

          22   wheeling expenses?

          23        A.   I did.

          24        Q.   Notwithstanding that statement, you still

          25   want wheeling revenues in the EBA?
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           1        A.   Yes.

           2                  MS. SCHMID:  Thank you.  That's all

           3   my questions.

           4                  COMMISSIONER LEVAR:  Thank you.

           5   Mr. Dodge?

           6                  MR. DODGE:  I have no questions.

           7                  COMMISSIONER LEVAR:  Mr. Evans?

           8                  MR. EVANS:  No questions.

           9                  COMMISSIONER LEVAR:  Ms. Hogle?

          10                  MS. HOGLE:  I have no questions.

          11                  COMMISSIONER LEVAR:  No questions.

          12   Okay.  Any redirect, Mr. Moore?

          13                  MR. MOORE:  No.  Thank you.

          14                  COMMISSIONER LEVAR:  Mr. Clark?

          15                  COMMISSIONER CLARK:  No questions.

          16                  COMMISSIONER LEVAR:  Mr. White?

          17                  COMMISSIONER WHITE:  No questions.

          18   Thanks.

          19                  COMMISSIONER LEVAR:  I don't have any

          20   questions.  Thank you, Mr. Martinez.  Mr. Moore?

          21                  MR. MOORE:  Mr. Moore calls Philip

          22   Hayet to the stand, please.

          23                      PHILIP HAYET,

          24   having been first duly sworn to tell the truth, was

          25            examined and testified as follows:
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           1                       EXAMINATION

           2   BY MR. MOORE:

           3        Q.   Could you please state your name, address,

           4   and who you are testifying for, for the record,

           5   please.

           6        A.   Yes.  My name it Philip Hayet.  I'm

           7   testifying on behalf of the Office of Consumer

           8   Services, and my address is 570 Colonial Park Drive,

           9   Roswell, Georgia 30075.

          10        Q.   And, in this docket, have you prepared a

          11   direct testimony filed September 22, 2016, rebuttal

          12   testimony filed November 16, 2016, and surrebuttal

          13   testimony December 15, 2016?

          14        A.   Yes.

          15        Q.   Do you have any changes to make to that

          16   testimony?

          17        A.   I do not.

          18        Q.   If I asked you the same questions today,

          19   would your answers be the same?

          20        A.   They would.

          21                  MR. MOORE:  At this point, the Office

          22   would move for admission of his written testimony.

          23                  COMMISSIONER LEVAR:  Thank you.  If

          24   anyone objects to that motion, please indicate to

          25   me.  I'm not seeing any, so that motion is granted.
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           1   BY MR. MOORE:

           2        Q.   Have you prepared a summary of your

           3   testimony?

           4        A.   Yes, I have.

           5        Q.   Would you please provide it?

           6        A.   Yes.  Thank you.  Good afternoon,

           7   Commissioners.  I appreciate the opportunity to

           8   provide this testimony to support the Office's

           9   position in this docket.  In addition to Office

          10   witness Dan Martinez, I filed direct, rebuttal and

          11   surrebuttal testimony addressing some of the

          12   Office's concerns regarding evaluation of the EBA.

          13             The issues that I addressed included a

          14   change to the EBA carrying charge rate, the

          15   inclusion of interim rates of part of the Division's

          16   proposal to extend the procedural schedule, the

          17   appropriateness of including out-of-period

          18   adjustments, consideration of imprudent third party

          19   outages, and the Company's proposal to include

          20   additional costs in the EBA.

          21             In the interest of time, I will just

          22   highlight some of these issues.  Regarding the

          23   carrying charge issue, my direct testimony supports

          24   the Office's position that in the current interest

          25   rate environment, the use of a 6 percent carrying
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           1   charge rate for the EBA deferral balance is

           2   overstated, especially considering the underlying

           3   assets that make up the deferral balance.  The

           4   Office recommends that the carrying charge rate

           5   should be changed to be based on a short-term debt

           6   rate.  The period over which the deferral balance is

           7   paid off is generally just one year, and the risk of

           8   cost recovery is low, which makes the use of

           9   short-term debt rate reasonable.

          10             In my testimony, I also provided a survey

          11   of carrying charge rates used in similar proceedings

          12   by utilities in eight other states, including other

          13   states in which PacifiCorp operates.  Based on this

          14   survey, it's evident that the carrying charge rate

          15   in those states is significantly lower than what is

          16   used here.  And in five of the eight states, the

          17   rates used are consistent with short-term debt

          18   rates.  The Office recommends that the EBA carrying

          19   charge rate should be set at the 12-month LIBOR

          20   interest rate, as Mr. Martinez stated, in effect, at

          21   the end of the EBA deferral period.  And this change

          22   should be implemented beginning with the next

          23   general rate case.

          24             Regarding the Division's request to extend

          25   the procedural schedule by four months, the Office
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           1   believes this extension would be reasonable.

           2   However, the office does not support the Division's

           3   associated recommendation to implement interim rates

           4   just because a procedural schedule will be extended

           5   by four months.  This would just be a short

           6   extension period, and carrying charges would either

           7   be paid to or by the Company on the outstanding

           8   deferral balance, so there would be no need to also

           9   implement a provision for including interim rates.

          10             Furthermore, the Commission has made it

          11   clear during these proceedings that it is opposed to

          12   including interim rates in the EBA process.  The

          13   Office supports the Division's request for an

          14   extension in the EBA evaluation schedule, but

          15   opposes adding in a provision to include interim

          16   rates.

          17             Regarding the appropriateness of including

          18   out-of-period judgments in the EBA, the Office

          19   agrees with the Division that the Company should not

          20   be permitted to include in current EBA deferral

          21   periods adjustments to costs that were previously

          22   included in prior periods.  I believe this is

          23   consistent with the Commission's objectives for the

          24   EBA as is stated in a prior EBA order that it was

          25   implementing a process requiring one annual rate
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           1   change following the completion of the Division's

           2   audit without interim rates.  The Commission

           3   explained its preference for only allowing one

           4   annual rate change because it wanted to avoid

           5   litigation of these same issue occurring on multiple

           6   occasions.  This could conceivably happen if

           7   out-of-period adjustments were permitted from a

           8   prior EBA period.  The Commission found that this

           9   would be inefficient and unjustified, and the Office

          10   believes that out of period adjustments should not

          11   be permitted.

          12             Lastly, in my rebuttal testimony I

          13   supported the Division's recommendation that the

          14   Commission should clarify to the Company that

          15   whether a forced outage is caused by the action of

          16   the Company and its employees or by the actions of

          17   the third party acting on behalf of the Company, the

          18   Company is ultimately responsible for the prudence

          19   of these actions.  In the past, the Company has

          20   argued that it should not be held liable for the

          21   actions of a third party that may have caused an

          22   imprudent forced outage.  I disagree and believe

          23   that the Commission should make clear that the

          24   Company could be held liable for the imprudent

          25   actions of third parties operating on its behalf.
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           1   PacifiCorp has an obligation to provide reliable

           2   power at the lowest reasonable cost and as compared

           3   to the ratepayer, the Company is the only party in a

           4   position that could possibly ensure that its third

           5   party contractors do not cause outages that

           6   otherwise could have and should have been avoided.

           7   PacifiCorp must be responsible for the actions of

           8   its own employees and the actions of the third party

           9   contractors that it hires.  However, in fairness to

          10   the Company, I recommend that in articulating such a

          11   policy, the Commission should also state that it

          12   will continue its practice of evaluating each outage

          13   based on the facts and circumstances associated with

          14   each outage, including outages caused by third

          15   parties.  And this concludes my summary.

          16                  MR. MOORE:  Mr. Hayet is available

          17   for cross.

          18                  COMMISSIONER LEVAR:  Ms. Schmid, any

          19   cross?

          20   BY MS. SCHMID:

          21        Q.   Yes.  Just a bit.  Mr. Hayet, were you in

          22   the hearing room when PacifiCorp Rocky Mountain

          23   Power witness Mr. Wilding and I discussed adding

          24   additional items to the EBA, such as fuel start-up

          25   costs?
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           1        A.   Yes.

           2        Q.   Have you seen utilities attempt to put

           3   non-net power cost items into energy balancing

           4   accounts?

           5        A.   I have seen other utilities include fuel

           6   costs, including start-up costs if that's your

           7   question.

           8        Q.   Yes.  Are you concerned that there might

           9   be other things this company or other companies

          10   might seek to get in the EBA?

          11        A.   I definitely am, and I think I made that

          12   clear through my testimony that that is, as I have

          13   heard today, a little bit of a slippery slope.  And

          14   so I prefaced in my testimony that we do not wish to

          15   open up for having the Company -- by allowing this

          16   opening up the opportunity for the Company to

          17   continue to add in additional, additional,

          18   additional items.  We consider that when making this

          19   position.

          20                  MS. SCHMID:  Thank you.  Those are

          21   all my questions.

          22                  COMMISSIONER LEVAR:  Thank you.

          23   Mr. Dodge?

          24                       EXAMINATION

          25   BY MR. DODGE:
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           1        Q.   Thank you, Mr. Chairman.  Good afternoon,

           2   Mr. Hayet.  Just briefly, on the same subject, you

           3   touched on looking back to the Commission's order to

           4   see what its objective was in not allowing interim

           5   rates before.  So you looked for the Commission --

           6   what made it say we're not going to use them before.

           7   Did you do the same thing, look back at why the

           8   Commission concluded an EBA was in the public

           9   interest in the first place or what the reason was

          10   why an EBA might be appropriate in deciding what

          11   items should or shouldn't be included in the EBA?

          12        A.   I looked back over the proceedings that

          13   I've been a part of but not necessarily looking back

          14   further in all cases.  So I'm not sure exactly what

          15   you're suggesting.

          16        Q.   Well, I guess I'm trying to find the test,

          17   that slippery slope we've been talking about.  Where

          18   do you put the brakes on?  How does one put the

          19   brakes on without reference back either to the

          20   enabling statute that talks about net power costs or

          21   the Commission's objective in adopting the EBA and

          22   saying it was in the public interest to deal with

          23   the health of the -- the financial health of the

          24   utility?  Are those not good benchmarks for what not

          25   ought to be included in the EBA?
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           1        A.   I would say it is, yes.  So I would agree

           2   that that might be a good thing to consider prior

           3   orders of the Commission.  But in my case, it has

           4   been my experience in other jurisdictions that

           5   utilities have attempted to load in all kinds of

           6   costs into the fuel proceeding or net power costs

           7   type of proceeding.  So my concern in establishing

           8   this position was whether or not the Company is

           9   attempting to do just that, load in costs that

          10   certainly aren't related to power costs, and I came

          11   to the conclusion that fuel costs are fuel costs,

          12   and those are related to the generation.  Without

          13   starting up a unit, it's impossible to generate a

          14   megawatt hour, and therefore I consider that to be a

          15   power cost.

          16        Q.   You wouldn't say the same for chemical or

          17   PTC, right?  The exact same justifications you just

          18   gave.  They're not power costs, are they?

          19        A.   Well, with chemical costs, my

          20   justification is that those are used, they are

          21   considered in other jurisdictions as being part of

          22   net power costs, they are part of the generation.

          23   Without being able to add chemical treatment, you

          24   cannot generate a megawatt hour of power from units.

          25        Q.   Isn't it true that virtually every expense
�                                                                         144





           1   of the utility is needed to generate power from the

           2   units?

           3        A.   To a certain extent, I would agree that

           4   you could attempt to stretch the argument and say

           5   that, yes.  I think you have to be careful in

           6   allowing -- I think that gets back to the point that

           7   you would have to be very careful in allowing things

           8   that, you know, stretch it that far.  I'm not seeing

           9   that with these items, but I get the points.  We

          10   want to be very careful about allowing additional

          11   items into the EBA.

          12                  MR. DODGE:  No further questions.

          13                  COMMISSIONER LEVAR:  Thank you.  Mr.

          14   Evans?

          15                  MR. EVANS:  No questions here.  Thank

          16   you.

          17                  COMMISSIONER LEVAR:  Ms. Hogle?

          18                       EXAMINATION

          19   BY MS. HOGLE:

          20        Q.   Maybe just one.  Hello, Mr. Hayet.  You

          21   mentioned in your summary that in the past, the

          22   Company has argued that it shouldn't be held

          23   responsible for outages that are caused by third

          24   party contractors.  Was that related to a specific

          25   outage; do you recall?
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           1        A.   What I can say is I know that it might be

           2   helpful if I quoted from my testimony on that

           3   question, because I have worked on the cases as

           4   Daymark has been a part of the cases and they noted

           5   on behalf of the Division their position about how

           6   the Company has responded.  And I've also observed

           7   how the Company has responded in cases where the

           8   claim of imprudent outages that have been caused by

           9   either the third party contractors or by the third

          10   party operators.

          11        Q.   But that was with respect to a specific

          12   outage in that case, correct?  Is that true or not?

          13        A.   Those were in response, yes, to specific

          14   outages, but they were the same responses -- very

          15   typical response -- being that -- basically what I

          16   quoted, typically, as Daymark knows, the Company

          17   would argue that it is unreasonable to penalize

          18   PacifiCorp for a third party's performance when

          19   PacifiCorp has no contractual ability to seek

          20   recourse from that third party.  I'm quoting the

          21   Daymark report that was attached to Mr. Thomson's

          22   testimony, and that's in my rebuttal testimony,

          23   November 16 rebuttal testimony.  So it's a typical

          24   situation that if it's a third party outage, the

          25   Company would respond in a way that says, basically,
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           1   listen, we have no recourse, therefore, it's a third

           2   party.  And as we've also heard today, basically,

           3   because it's a third party and the Company was

           4   prudent in its hiring practice of that third party,

           5   that should be sufficient.  And all we're saying is

           6   no, the Company needs to still take ownership

           7   responsibility, that if there's an imprudent outage

           8   caused by the third party, then the Company could

           9   still be liable under that situation.

          10        Q.   And that could be determined at the time

          11   of the specific outage that is being reviewed in a

          12   specific case; is that correct?

          13        A.   Well, I don't see that it has to.  I think

          14   it could be made clear, it could be articulated so

          15   that the Company clearly understands that the events

          16   at the time will be reviewed -- the specific events

          17   will be reviewed -- but it could be articulated that

          18   there should be no distinction between the Company

          19   and its employees causing an outage and that of a

          20   third party causing an outage.  That is, that the

          21   Company could still be responsible for any imprudent

          22   acts under either of those.  That could be

          23   articulated today and that's what the ask is here.

          24        Q.   And so you think that the articulation of

          25   that here today and making that blanket statement
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           1   like that couldn't be taken out of context by

           2   parties if the Commission were to make that

           3   finding -- that blanket statement -- in a proceeding

           4   such as this where there is no specific outage at

           5   issue or in question?

           6        A.   I don't, and the reason why I don't think

           7   it would be -- what would help for it not to be

           8   taken out of context is the fact that I'm also

           9   stating that I think as part of that articulation,

          10   the Commission should say that it's going to do just

          11   like what it does today.  It should evaluate on the

          12   facts and circumstances of each particular

          13   situation, but, again, that there's no distinction.

          14   That's all I'm asking for the Commission to

          15   articulate, that there will be no distinction

          16   between an outage caused by its own employees versus

          17   an outage caused by the employees of an agent acting

          18   on behalf of the Company.  The Company should still

          19   have that responsibility.

          20        Q.   Do you disagree that parties will have an

          21   opportunity to make that argument in a specific

          22   case?

          23                  MR. MOORE:  Objection.  Asked and

          24   answered.

          25                  COMMISSIONER LEVAR:  Do you want to
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           1   respond to the objection?

           2                  MS. HOGLE:  No.  I think it's a fair

           3   question given his recommendation.

           4                  COMMISSIONER LEVAR:  I'm going to

           5   deny the objection and allow the question to be

           6   answered.

           7                  THE WITNESS:  Could you repeat the

           8   question, please?

           9   BY MS. HOGLE:

          10        Q.   Do you disagree that any party will have

          11   that opportunity to make that argument in that

          12   specific case where all of the facts will be in

          13   evidence, both legal and factual issues?

          14        A.   I did not disagree.  What I just simply

          15   think is that the Company -- it should be

          16   articulated, particularly for the Company's benefit,

          17   that the Company is clear on that the Commission

          18   believes that there should be no distinction between

          19   an outage as caused by its employees versus an

          20   outage caused by its agents.  That's all I'm

          21   suggesting.  That clarification should be made for

          22   the Company's behalf.

          23        Q.   Will that change -- will a Commission

          24   finding change anything going forward in terms of

          25   parties' opportunity to make those arguments later?
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           1        A.   It will change the Company's arguments in

           2   the future, because the Company will not go to that

           3   argument.

           4        Q.   The arguments that have been made by the

           5   Company that you just mentioned, those were made

           6   specific to specific outages, correct?

           7        A.   It was made to an outage, and it was

           8   simply stated the Company should not have

           9   responsibility because it's a third party.

          10        Q.   You agree, though, that there was more to

          11   that than what you just mentioned; there were a lot

          12   of argument made in addition to that?

          13        A.   Yes.

          14                  MS. HOGLE:  Okay.  Thank you.  No

          15   further questions.  Thank you.

          16                  COMMISSIONER LEVAR:  Thank you.  Any

          17   redirect, Mr. Moore?

          18                  MR. MOORE:  No.  Thank you.

          19                  COMMISSIONER LEVAR:  Thank you.

          20   Commissioner White, do you have any questions?

          21                  COMMISSIONER WHITE:  Just a couple.

          22                       EXAMINATION

          23   BY COMMISSIONER WHITE:

          24        Q.    Is it your understanding that contracts

          25   with third parties are different for each contract?
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           1   In other words, they contain different terms and

           2   conditions?

           3        A.   Yes.

           4        Q.   And is it your understanding that, for

           5   example, depending on who bears which risk, based

           6   upon the terms and conditions of the contract, that

           7   the costs may shift based upon that risk adjustment?

           8        A.   That could be true that the cost

           9   responsibility could shift, but it's the Company who

          10   has the responsibility for ensuring that the

          11   customers are protected.  And so, you know, if the

          12   contract shifts the risk to the vendor, to the

          13   contractor, then the Company has the obligation to

          14   go after it, but the customer still has to be

          15   protected.  If the obligation is on the Company and

          16   the ratepayers are harmed by the outage, then the

          17   Company, again, under that situation, has to ensure

          18   that the ratepayer is protected.  So in either

          19   situation, it always does come down to the Company

          20   having the responsibility.

          21        Q.   So based upon that answer, it sounds like,

          22   getting back to this concept, that prudence

          23   determination would be reviewed on a case-by-case

          24   basis based upon the context of not only the actions

          25   of the Company and the contractor, but the context
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           1   of the contractual terms and conditions?

           2        A.   One simple distinction I'm making, which

           3   is that the Company can't say, "Because it was a

           4   third party, it wasn't us."  There are situations

           5   where there's a third party operating a generating

           6   unit who is clearly at fault in this particular

           7   situation.  And the Company would say, well, look,

           8   you know they're following the proper practices, but

           9   we're not the operator.  And because we're not the

          10   operator, we shouldn't be held responsible for what

          11   the practice of that other company is doing.  And

          12   that should not by the case.  The Company has to

          13   understand that it is responsible whether it's the

          14   operator or if it is in an agreement that somebody

          15   else would be the operator.  It has to have a role

          16   and make sure that it's following proper utility

          17   best practices in operating that plant.

          18                  COMMISSIONER WHITE:  That's all the

          19   questions I have, Chair.

          20                  COMMISSIONER LEVAR:  Commissioner

          21   Clark?

          22                       EXAMINATION

          23   BY COMMMISSIONER CLARK:

          24        Q.   So I'm following up with the line of

          25   questioning.  So one fact that the Commission might
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           1   examine, or one set of facts, that it might examine

           2   in the context that you were addressing with

           3   Commissioner White is what appropriate utility

           4   practice would be or is in relation to supervising

           5   the work of a third party contractor; is that

           6   correct?

           7        A.   Yes.

           8        Q.   And regarding providing contractually for

           9   recourse or not, there could be at least a cost

          10   associated with what recourse and how much recourse

          11   is available to the Company.  Is that correct as

          12   well?

          13        A.   There could be, yes.

          14        Q.   So, again, those would be part of the

          15   factual determinations in a prudence inquiry that

          16   the Commission would make?

          17        A.   Yes, yes.

          18                  COMMISSIONER CLARK:  Thank you.  That

          19   concludes my questions.

          20                       EXAMINATION

          21   BY COMMISSIONER LEVAR:

          22        Q.   Thank you.  I'd like to ask a question

          23   based on an assumption, and I'll recognize that this

          24   assumption is still a disputed issue in this case.

          25   But assume that the EBA Pilot Program is extended to
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           1   2019 and that in 2019 this Commission and the

           2   Legislature have to do an evaluation of the success

           3   of the EBA program.  To what extent would making a

           4   change now to either the carrying charge or in the

           5   inclusion of chemical startup and correction tax

           6   credit costs, any of those things complicate an

           7   impartial analysis three years from now of the

           8   success of the EBA Pilot Program?

           9        A.   So if you were to wait for the next rate

          10   case, and let's say it was held in 2017 at some

          11   point, and there was a determination at that point

          12   to lower the carrying charge rate -- so then going

          13   forward after that point, the Company would be

          14   charging customers based on perhaps a lower -- as

          15   being requested by parties in this case.  And what I

          16   think you're saying is do you believe that -- you're

          17   asking me if I believe that could affect your

          18   evaluation of the EBA, the 2019 time point, and

          19   whether or not that it should go forward after that

          20   and whether it should be made permanent, for

          21   example.

          22        Q.   Not just the carrying charge but also for

          23   the chemical startup and correction tax costs, too.

          24        A.   Just taking the carrying charge as an

          25   example just to begin with, I don't know -- I
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           1   understand what you're saying, is that a fact that

           2   can influence whether or not you would want to make

           3   it permanent.  And I don't think it probably really

           4   would factor in too much.  I think that you could

           5   definitely make a consideration of lowering the

           6   interest rate, and I really don't see that that --

           7   you're going to evaluate on the basis of whether or

           8   not you think that it's been in the public interest,

           9   whether or not ratepayers have been fairly charged,

          10   whether or not the Company has fairly recovered its

          11   costs, whether or not this is a process that meets

          12   your objectives, whether or not the rate is set at a

          13   2 percent rate or 6 percent rate for part of the

          14   period of time.  I don't see that as having a

          15   dramatic effect on that.  But I think you have a

          16   valid point.  If you wanted to make the decision in

          17   2019 at a point where you're making it permanent, I

          18   could see the argument for doing that.

          19        Q.   Okay.  Thank you.  But is any of that any

          20   different with respect to the chemical costs,

          21   start-up costs?

          22        A.   That may have a little bit more of an

          23   influence because, again, it's the whole notion of

          24   loading in costs into the EBA.  And to that I may

          25   answer that a little bit differently, because I
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           1   think there is some dissention over whether or not

           2   additional costs should be loaded into the EBA.  And

           3   in that case, the Company does have another way to

           4   recover its costs and that is through, you know, the

           5   base rates, you know.  So if it's not moved into the

           6   EBA, it still has a way to recover, which is through

           7   base rates.  So I think you may -- I can see the

           8   argument that that could have a bigger impact on a

           9   decision you might make as to whether or not to

          10   continue the EBA.

          11             COMMISSIONER LEVAR:  Thank you.  That's

          12   all I have.  Mr. Moore, anything else from you?

          13             MR. MOORE:  No, sir.  We have no more

          14   witnesses.

          15             COMMISSIONER LEVAR:  Thank you.

          16   Mr. Dodge?

          17             MR. DODGE:  Thank you, Mr. Chairman.  UAE

          18   calls Kevin Higgins.

          19                      KEVIN HIGGINS,

          20   having been first duly sworn to tell the truth, was

          21            examined and testified as follows:

          22                       EXAMINATION

          23   BY MR. DODGE:

          24        Q.   Mr. Higgins, will you please state for the

          25   record who you are and on whose behalf you're
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           1   testifying.

           2        A.   My name is Kevin Higgins.  I'm here on

           3   behalf of Utah Association of Energy Users.

           4        Q.   Mr. Higgins, did you cause to be prepared

           5   and filed under your name rebuttal testimony that's

           6   been marked UAE Exhibit 1R.0 and surrebuttal

           7   testimony that's been marked UAE Exhibit 1SR.0?

           8        A.   Yes, I did.

           9        Q.   And do those prefiled testimony documents

          10   reflect your testimony here today?

          11        A.   Yes.

          12                  MR. DODGE:  Thank you.  Mr. Chairman

          13   I'd move the admission of both documents.

          14                  COMMISSIONER LEVAR:  If anyone

          15   objects to that motion, please indicate to me.  I'm

          16   not seeing any so the motion is granted.

          17   BY MR. DODGE:

          18        Q.   Thank you.  Mr. Higgins, would you provide

          19   a summary of your rebuttal and surrebuttal

          20   testimony?

          21        A.   Yes.  Thank you.  Good afternoon.  As

          22   Mr. Dodge indicated, my testimony was limited to

          23   rebuttal and surrebuttal, so my summary will address

          24   my responses to arguments or points that were made

          25   by other parties to the case.
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           1             (1)  I fully agree with the Division's

           2   conclusion that the sharing mechanism in the EBA

           3   provided a meaningful incentive for the Company to

           4   manage its net power costs.  The 70/30 sharing

           5   mechanism originally adopted by the Commission as

           6   part of the EBA pilot struck a reasonable balance

           7   between customers and shareholders with respect to

           8   the sharing of risks associated with deviations in

           9   actual net power costs relative to what is

          10   established in rates.  If any extension of the EBA

          11   is permitted beyond December 31, 2019, I recommend

          12   that the 70/30 sharing mechanism by reinstated.

          13             (2)  I disagree with the Division's

          14   recommendation that wheeling revenues should be

          15   eliminated from the EBA.  While wheeling revenues

          16   are not formally a component of net power costs,

          17   wheeling expenses are.  Including wheeling revenues

          18   in the EBA provides appropriate symmetry with the

          19   treatment of wheeling expenses.  And this is

          20   consistent with the Commission's prior finding on

          21   this issue when the EBA was adopted.

          22             (3)  The Commission should reject the

          23   additional items that the Company proposes to add to

          24   the EBA.  Utility ratemaking is not an exercise in

          25   expense reimbursement.  The EBA was adopted to
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           1   address the perceived problem that material changes

           2   in net power costs could affect the financial health

           3   of the Company in between rate cases if changes in

           4   costs were to go unrecovered.  Expansion of a list

           5   of EBA-eligible items is not necessary to meet this

           6   objective.

           7             (4)  I disagree with Mr. Wilding's

           8   assertion that the EBA should be made permanent.

           9   Rather, I agree with the conclusion in the

          10   Division's report that as the pilot program nears

          11   its end in 2019, a full evidentiary docket should be

          12   established to consider changes to or elimination of

          13   the EBA.  Further, I would strongly recommend

          14   against making the EBA permanent without a robust

          15   sharing mechanism.

          16             (5)  I agree with Mr. Hayet that the

          17   Commission should refrain from adopting interim

          18   rates as a routine step in the EBA process.

          19             (6)  And point number 6 is addressed to

          20   the so-called mismatch issue.  In my opinion, the

          21   mismatch issue is not a genuine problem, but a

          22   natural consequence of adopting an adjusted

          23   mechanism in the first place.  As I explain in my

          24   testimony, it does not require any change in

          25   practice.  Therefore, I recommend that the
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           1   Commission reject both Mr. Peterson's rebuttal

           2   proposal to require the Company to include a 3-year

           3   net power cost forecast in every general rate case

           4   filing, as well as Mr. Wilding's rebuttal proposal

           5   to reset net power costs annually for ratemaking

           6   purposes.  Each of these intended solutions is more

           7   troublesome and troubling than the alleged

           8   imperfection they are trying to remedy.

           9             The adoption of the EBA turned on the

          10   question of whether such a mechanism was needed to

          11   ensure the financial health of the utility and

          12   produce fair rates for customers.  Neither the

          13   Division or the Company has demonstrated nor even

          14   attempted to demonstrate that the very substantial

          15   and burdensome changes each is proposing are

          16   necessary to protect the financial health of the

          17   Company.  Indeed, they could not make such a

          18   demonstration.

          19             Yet, on the other hand, the other key

          20   factor considered by the Commission in adopting the

          21   EBA, namely, fair rates to customers, would be

          22   undermined by adoption of either the Division's or

          23   the Company's proposal.  Customer interests are not

          24   served by requiring base net power costs to be set

          25   using a three-year forecast as proposed by the
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           1   Division, nor would customer interests be served by

           2   resetting base net power costs every year as

           3   proposed by the Company in an annual single-issue

           4   rate case.  Under the Company's proposal, parties in

           5   the Commission would be forced to contend with an

           6   annual prospective reset and an annual retroactive

           7   true-up to the EBA increasing the complexity of what

           8   is already a very complicated and time-consuming

           9   review process.

          10             With respect to each of these proposals,

          11   the Commission should step back and ask what problem

          12   is being solved by this additional administrative

          13   burden.  The answer is that there isn't a problem

          14   needing resolution in the first place.

          15             And, finally, I recommend that the

          16   Commission reject Mr. Peterson's associated proposal

          17   to require the Company to file a general rate case

          18   at least every three years, which I interpret as

          19   being a corollary to his proposal to address the

          20   so-called mismatch issue.  That concludes my

          21   summary.

          22             MR. DODGE:  Thank you.  Mr. Higgins is

          23   available for cross.

          24             COMMISSIONER LEVAR:  I'll go to Mr. Evans

          25   first.  Do you have any cross?
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           1                  MR. EVANS:  Not at this time, but if

           2   I may reserve until I see the kind of questions that

           3   others are asking, I would appreciate a comeback on

           4   recross.

           5                  COMMISSIONER LEVAR:  Mr. Moore?

           6                  MR. MOORE:  No questions.

           7                  COMMISSIONER LEVAR:  Ms. Schmid?

           8                  MS. SCHMID:  A few.

           9                       EXAMINATION

          10   BY MS. SCHMID:

          11        Q.   Is it true that there currently is a

          12   carrying charge applied to the balances in the

          13   Company's EBA account?

          14        A.   Yes.

          15        Q.   Is it true that that carrying charge is

          16   currently 6 percent?

          17        A.   Yes.

          18        Q.   Do you understand that that 6 percent rate

          19   is an above-market rate, i.e., higher than the

          20   short-term borrowing rate of PacifiCorp?

          21        A.   That is my understanding, yes.

          22        Q.   Since we have established that the EBA

          23   carrying charge of 6 percent is an above-market

          24   rate, is this a bonus benefit to whomever is

          25   receiving the carrying charge?
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           1        A.   I believe the carrying charge at 6 percent

           2   represents a premium to whomever is receiving it.

           3        Q.   If the EBA balance were to be reduced or

           4   amortized monthly, wouldn't the amount of the

           5   carrying charge being accumulated similarly decline?

           6        A.   Could you please restate your question?

           7   I'm not sure I'm following it.  I'm not sure of the

           8   foundation of what you're asking me.

           9        Q.   Assume that we are amortizing the EBA

          10   balance on a monthly basis.

          11        A.   Okay.

          12        Q.   Would that -- wouldn't the carrying charge

          13   similarly decline?

          14        A.   Well, my understanding is that the EBA is

          15   built on a monthly basis and tracked in that

          16   fashion.  And so it is the case that to the extent

          17   that the EBA balance is amortized monthly, that

          18   reduces the total cost of the carrying charge.

          19        Q.   So then it's also the case that the amount

          20   of the EBA carrying charges would be much less if

          21   the EBA -- hold on just a moment.  If the EBA

          22   balance is amortized to zero starting shortly after

          23   the calendar year establishing the balance, won't

          24   the accumulated amount of carrying charges be much

          25   less than if the EBA balance were allowed to remain
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           1   unamortized for an additional year and then

           2   amortized?

           3        A.   I agree that if a balance is moved to

           4   zero, sooner rather than later, that that reduces

           5   the carrying costs on that.  Of course, if one is --

           6   whenever one is reducing a balance and amortizing

           7   it, it has consequences for what rates must be paid

           8   in order to achieve that within a period of time.

           9   But I don't disagree with the basic math of what

          10   you're asking me.

          11                  MS. SCHMID:  Thank you.  Those are

          12   all my questions.

          13                  COMMISSIONER LEVAR:  Thank you,

          14   Ms. Schmid.  Ms. Hogle, any cross?

          15                  MS. HOGLE:  I have no questions.

          16                  COMMISSIONER LEVAR:  Mr. Dodge, any

          17   redirect?

          18                  MR. DODGE:  No.  Thank you.

          19                  COMMISSIONER LEVAR:  Commissioner

          20   Clark?

          21                  COMMISSIONER CLARK:  No questions.

          22                  COMMISSIONER LEVAR:  Commissioner

          23   White?

          24                  COMMISSIONER WHITE:  No questions.

          25   Thank you.
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           1                  COMMISSIONER LEVAR:  I don't have

           2   anything further.  Thank you, Mr. Higgins.

           3                  MR. DODGE:  UAE has nothing further.

           4                  COMMISSIONER LEVAR:  I think that's

           5   the conclusion of testimony.  Are there any other

           6   matters we need to consider before we adjourn prior

           7   to the public witness hearing?

           8                  MR. EVANS:  Mr. Chairman, if I might?

           9                  COMMISSIONER LEVAR:  Yes, Mr. Evans.

          10                  MR. EVANS:  Because I don't have a

          11   witness, I haven't had a chance to offer UIEC

          12   comments into evidence, but I would request that

          13   they be accepted into the record and that the

          14   Commission treat them as it has stated in its order

          15   on the motion to strike as unsworn statements.  And

          16   I would also point out that much of the material in

          17   the UIEC comments is offered as legal argument and

          18   that it's not subject to a credibility assessment,

          19   and so the Commission should be able to give them

          20   due consideration as legal argument to the extent

          21   they are that.  But I would offer those and also the

          22   responsive brief to Rocky Mountain Power's motion to

          23   strike.

          24                  COMMISSIONER LEVAR:  The comments

          25   have already -- your request with respect to the
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           1   comments has been dealt with in the written order we

           2   issued.  I'm not sure that we've done the same --

           3   are you making the same request with your response

           4   to Rocky Mountain Power's motion to strike?

           5                  MR. EVANS:  I am.  I'm making the

           6   same request with all those pleadings because they

           7   were a continuation of the legal argument offered in

           8   the comments.

           9                  COMMISSIONER LEVAR:  To treat them as

          10   unsworn public comments?

          11                  MR. EVANS:  To treat them as legal

          12   argument that they are.  Those are purely legal

          13   arguments.  We're not arguing about the substance of

          14   the comments in the pleadings related to the motion

          15   to strike.  All we're discussing is legal issues in

          16   those documents, I believe.

          17                  COMMISSIONER LEVAR:  Okay.  Well, let

          18   me go to other parties to discuss that request.  I

          19   want to make sure I've got the request right.  We've

          20   already entered your comments as unsworn public

          21   comments.  I recognize they contain some legal

          22   issues.

          23                  MR. EVANS:  I think the rest of it is

          24   part of the record because it was a motion filed

          25   with the Commission so I'm not very worried about
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           1   that.  But just if you would confirm if anyone has

           2   an objection to those being part of the record, they

           3   should speak up.

           4                  COMMISSIONER LEVAR:  Okay.  We've had

           5   a motion to strike one of those that we've dealt

           6   with, so I'm just trying to ascertain do we have a

           7   pending motion from you or am I asking whether

           8   there's motions from any other parties.  I'm just

           9   not quite sure procedurally -- and I apologize if

          10   I'm just not following you very well.

          11                  MR. EVANS:  I think the motion to

          12   strike, then, takes care of admission of the

          13   comments into the record.  There is also legal

          14   argument contained in the motion to strike both from

          15   the Company and the Division's argumentive support

          16   and the UIEC's response, and I just want to confirm

          17   those are part of the record and we can rely on the

          18   Commission as having admitted those into the record,

          19   correct?

          20                  COMMISSIONER LEVAR:  Well, let me go

          21   to other parties on that assertion.  They have not

          22   been entered into evidence.  Whether they're entered

          23   in the record, I mean, they're posted on the

          24   website, they're in the docket, but they're not

          25   evidence in the proceeding and --
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           1                  MR. EVANS:  As legal argument they're

           2   not meant to be evidence, but they are meant to be

           3   part of the record because they may be the basis for

           4   legal argument that was before the Commission.

           5   Should we want to request reconsideration or appeal,

           6   those arguments need to be in the record, and so I'm

           7   verifying that they are.

           8                  COMMISSIONER LEVAR:  Okay.  So I

           9   guess I'll treat that as a motion.  It's an unusual

          10   motion, I think, at least one I haven't had the

          11   opportunity to get my head around.  But let me go to

          12   parties now.  I'll start with Ms. Hogle.  Any

          13   comment on what's been presented to us?

          14                  MR. EVANS:  Yes.  So my response to

          15   that is that the legal argument is also considered

          16   public comment, and I believe that this was

          17   acknowledged by UIEC itself either in -- probably in

          18   their response to the Company's motion to strike.

          19   And I believe it was a quote -- I don't have those

          20   in front of me -- but it was a quote by the

          21   Commission or -- UIEC justified its ability to

          22   present legal argument consistent with a Commission

          23   decision putting those in the context of public

          24   comment.  And so I would -- I will go back and

          25   review those carefully, but I would suggest that to
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           1   the extent that the response to the Company's motion

           2   to strike has any legal argument, that it should

           3   also fall into the category of public comment

           4   consistent with what I believe the Commission has

           5   held in prior cases where this has become an issue

           6   or has been an issue.

           7                  MR. EVANS:  May I respond?

           8                  COMMISSIONER LEVAR:  I'd like to see

           9   where the other parties might be, if there's any

          10   position on the issue.  I'll come back to you to

          11   wrap up.  Ms. Schmid, do you have any position on

          12   this?

          13             MS. SCHMID:  I do.  This is a very unusual

          14   situation.  Legal argument is something that the

          15   Commission has not, in the past, just adopted on a

          16   motion.  It has been put forth to the Commission in

          17   the form of a brief, a response brief and things

          18   like that.  So to the extent that UIEC is urging

          19   that the legal argument as a whole just be accepted

          20   by the Commission, the Division objects.  The

          21   Division also believes that the legal -- that UIEC's

          22   response must be taken as a whole, and you can't

          23   necessarily parse out what is legal and what is

          24   public comment.  It was all generated by the

          25   objection to UIEC not filing testimony but instead
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           1   filing comments.  So based on that, the Division

           2   believes that if the Commission is inclined to take

           3   the legal arguments set forth by UIEC under

           4   consideration, the Division respectfully requests a

           5   chance to file a proper response brief, and would

           6   also move that the other parties, should they like,

           7   have that opportunity.

           8             COMMISSIONER LEVAR:  Thank you.

           9   Mr. Moore, do you have a position on this?

          10             MR. MOORE:  Unfortunately, I don't know if

          11   I understand it properly.  My understanding is that

          12   public comments can include legal arguments, and I

          13   don't see any reason why the Commission should issue

          14   an order segregating these comments from other

          15   public comments.  But I have not thought this

          16   through, and we don't have a strong position.

          17                  COMMISSIONER LEVAR:  Okay.  Thank

          18   you.  Mr. Dodge?

          19                  MR. DODGE:  I hesitate to --

          20                  COMMISSIONER LEVAR:  Well, you don't

          21   have to.

          22                  MR. DODGE:  I guess I view it this

          23   way.  If tomorrow Professor Cassell, at 5:00,

          24   Professor Cassell came down and sat on that stand,

          25   gave unsworn comments that in his view a legal
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           1   underpinning necessary for this Commission's

           2   decision to find the EBA just and reasonable has

           3   been eliminated, and therefore as a matter of law

           4   you shouldn't continue it, you must stop it, you

           5   wouldn't be able to accept that as sworn testimony;

           6   you couldn't make a finding based on it.  But if he

           7   persuaded you on the argument, then you have little

           8   choice to follow that admonition.  And I believe

           9   that's what UIEC is saying.  If Ms. Schmid or anyone

          10   else wants to respond, I guess, theoretically they

          11   could have, but they could also respond with public

          12   comments this afternoon or a briefing if you wanted

          13   to.  But I think that's what has been put before

          14   you.  It's not a matter of testimony; it's a matter

          15   of a view of what the legal underpinnings of your

          16   rulings were and what's happened to them.  So I

          17   don't think you have to rule on it, but I think the

          18   issue is there that you at least need to decide

          19   whether you're going to consider.

          20                  COMMISSIONER LEVAR:  Let me ask --

          21   before I go to Mr. Evans to sum up his request --

          22   Commissioner Clark or Commissioner White, do you

          23   want to ask any questions or wait until he concludes

          24   to decide if you have any questions?

          25                  COMMISSIONER CLARK.  Just to clarify,
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           1   Mr. Evans, are you asking us to treat what I'll call

           2   the first section of your initial comments -- I

           3   think it was Section 1.  Section 2, actually.

           4   Section 1 was the introduction.  Are you asking us

           5   to treat that as a brief, basically?  Is that what

           6   you're --

           7                  MR. EVANS:  I think basically that

           8   might be correct.  Public comments and -- let me

           9   back up and address -- well, if Professor Cassell

          10   were sitting here, he would not be an intervenor.

          11   He wouldn't have standing to raise a legal issue

          12   before the Commission.  We're intervenors, and so

          13   it's not exactly the same.  And even though the

          14   Commission may discount our commentary or proposals

          15   for amending the EBA going forward as having been

          16   submitted as unsworn comments, when we submit legal

          17   argument, the credibility is not subject to the

          18   credibility of any witness or whether they're sworn

          19   or not.  But as Mr. Dodge says, by the strength of

          20   the legal argument itself, the purpose of the UIEC

          21   comments was to bring these legal issues before the

          22   Commission and make them part of the record so that

          23   if this all falls apart and goes awry at the end of

          24   the day, we cannot say that the issue wasn't raised

          25   and wasn't before the Commission.  Our concern,
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           1   frankly, is we don't want to be foreclosed on

           2   reconsideration or appeal because a legal issue

           3   wasn't raised before the Commission.  Hence, we have

           4   raised them in our comments and asked the Commission

           5   to consider them.

           6                  There have been other legal issues

           7   raised here today apart from those raised in the

           8   comments.  For example, does the Commission have

           9   authority to issue interim rates?  That issue along

          10   with any others, including what we have already

          11   raised, the UEIC would be happy to brief and maybe

          12   the Commission wants to ask for legal briefing,

          13   which I think would be appropriate to give all

          14   parties a chance to weigh in.  But I don't want to

          15   be caught up at the end of the Commission's order in

          16   a position where Rocky Mountain Power is alleging

          17   you didn't raise the legal issue below.  So I want

          18   those legal arguments to be made part of the record.

          19                  COMMISSIONER CLARK:  One reaction

          20   that I have to that is that the procedural schedule

          21   doesn't call for briefing in this matter, and so how

          22   would we -- if a party unilaterally decides to file

          23   a brief with us, what stature does that have before

          24   us without any provision in the schedule for any

          25   party to do that?
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           1                  MR. EVANS:  It is purely advisory at

           2   this point.  If and when this goes to a decision, I

           3   would agree that the legal issue must be raised

           4   again on reconsideration.  It should be considered

           5   an advisory at this point.

           6                  COMMISSIONER CLARK:  Thank you.  That

           7   concludes my questions.  Thank you, Mr. Evans.

           8                  COMMISSIONER LEVAR:  Mr. White, did

           9   you have any questions?

          10                  COMMISSIONER WHITE:  It almost sounds

          11   like a proffer, I guess.  You're just trying to get

          12   something on the record, not necessarily as a -- let

          13   me ask you this.  If today at 5:30 p.m., a member of

          14   the public comes and gets on the stand and begins to

          15   read an article they have carefully drafted, should

          16   we let that stand and do we need to allow the

          17   Company or parties a chance to respond to those

          18   arguments?  I'm kind of piggybacking on what

          19   Commissioner Clark said about -- typically, in a

          20   procedural schedule, there's time for motions,

          21   briefings, et cetera, and this is unique in the

          22   sense that I understand that there's been a motion

          23   to strike filed that I'm just trying to look at the

          24   fairness of it, I guess.

          25                  MR. EVANS:  If a public witness were
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           1   to appear and offer legal opinion on the

           2   Commission's authority, I think it would be

           3   considered advisory.  And would it be on the record?

           4   Do you put public comment on the record?  The

           5   difference is at the end of the proceeding, they

           6   wouldn't have the standing to appeal or request

           7   consideration that we would.  So because there was a

           8   motion to strike filed and because I'm unclear about

           9   the status of the motion to strike pleadings

          10   themselves as being part of the record, I raise the

          11   issue and ask for the Commission to consider it all

          12   as being part of the record and, at this point, the

          13   legal argument is advisory.

          14                  COMMISSIONER WHITE:  I have nothing

          15   further.

          16                  COMMISSIONER LEVAR:  Did you want to

          17   sum up your motion, or did you do so in response to

          18   those questions, Mr. Evans?

          19                  MR. EVANS:  I think I have said what

          20   I needed to say here today apart from what is in the

          21   written documents.

          22                  COMMISSIONER LEVAR:  I think it would

          23   be appropriate to take a short recess right now.  I

          24   don't know how long.  We might not need more than

          25   five minutes, but why didn't we say 2:30.
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           1                  COMMISSIONER CLARK:  That's fine,

           2   Chair LeVar.  I was just wondering if we might

           3   address this when we come back at 5:00, but I guess

           4   that imposes --

           5                  COMMISSIONER LEVAR:  I think that

           6   would be a larger imposition on some.  We will

           7   recess until approximately 2:30.

           8                  (A brief recess was taken.)

           9                  COMMISSIONER LEVAR:  We have reviewed

          10   our January 12 order on PacifiCorp's motion to

          11   strike.  We decline to opine on that order or to

          12   interpret its implications with respect to appellate

          13   rights, and we let that order stand as written

          14   without further comment.  And so now I'll go back to

          15   my other questions.  Are there any other matters to

          16   take up before we adjourn before the public witness

          17   hearing later today?  I'm not seeing any.

          18                  MR. DODGE:  Just a request to be

          19   excused from the 5:00 p.m. public witness hearing.

          20                  COMMISSIONER LEVAR:  I'm not aware of

          21   any rule that requires parties' attendance at public

          22   witness hearings.  Maybe there is one that I'm not

          23   aware of, but we won't be surprised if you're not

          24   here.  Anything else?  We're adjourned until 5:00.

          25      (The proceedings concluded at 2:50 p.m.)
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