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PROCEEDI NGS

COMM SSI ONER LEVAR:  Good nor ni ng.
We are here in Public Service Conm ssion Docket
09-035-15 in the Matter of the Application of Rocky
Mount ai n Power for Approval of its Proposed Energy
Cost Adj ustnent Mechanism Wiy don't we start with
appearances for the Uility.

M5. HOGLE: Good norning. Yvonne
Hogl e on behal f of Rocky Mountain Power. Wth ne
here today is M. Mke WIlding, who will be a
witness in the case. Thank you.

COW SSI ONER LEVAR:  Thank you.

M5. SCHM D: Good norning. Patricia
Schmd with the Attorney CGeneral's Ofice for the
Division of Public Uilities. The Division's
Wi t nesses today are M. Charles Peterson and
M. David Thonson.

MR. MOORE: Thank you. Robert Mbore
with the Attorney CGeneral's office representing the
O fice of Consuner Services. Wth nme is Danny
Martinez, a utility analyst for the Ofice of
Consuner Services, and our consultant, Philip Hayet.

COW SSI ONER LEVAR:  Thank you.

MR, DODGE: Good norni ng,

M. Chairman. Gary Dodge of Hatch, Janes and Dodge,
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on behalf of UAE. UAE s witness is Kevin Higgins,

who will join us at sone point today.

COW SSI ONER LEVAR:  Ckay. Thank
you.

MR EVANS: |I'm WIIiam Evans of
Parsons, Behle and Latiner, on behalf of the U ah
I ndustrial Energy Consuners. W, as you know, don't
have a wtness this norning but have filed coments
in this docket.

COW SSI ONER LEVAR:  Thank you. Any
other prelimnary matters before we nove forward
with the testinony? OCkay. Let nme just ask the
parties -- this docket started with a report from
the Division of Public Uilities, but I'll seek your
i nput on whether it nmakes sense to start with them
or to start with the Uility first based on the way
the issues are devel oped through the docket. Let ne
go to Ms. Hogle first. Does it nake sense to start
with you?

M5. HOGLE: That is how | have been
assum ng the hearing woul d devel op, but | have no
preference.

COW SSI ONER LEVAR: Ckay. Any
t houghts ot herwi se? M. Schm d?

M5. SCHM D:. Since people are

Litigation Services | 800-330-1112
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responding to the Division's report, it seens that

it would be prudent to have the Division go first.

COW SSI ONER LEVAR: kay. You had
envi si oned presenting your witness first; correct,
Ms. Hogl e?

MS. HOGLE: Yes, correct.

COMW SSI ONER LEVAR:  Any ot her
parties have a position on the issue or any interest
in this issue?

MR. MOORE: The O fice has no
posi tion.

MR DODGE: W'Ill leave it to you.

COMWM SSI ONER LEVAR: Ckay. Well, let

nme just look to ny coll eagues. W haven't discussed

this. This is kind of -- do you want to break for a
second?

COW SSI ONER CLARK:  |I'm not sure a
break is necessary. |I'mgoing to leave it to you as
well. | don't have a preference, | really don't.

COMM SSI ONER WHI TE:  If Ms. Hogl e has
a preference and if the Division has a preference,
It seems like it nmakes sense to defer to the
Di vi si on.

COW SSI ONER LEVAR:  Thi s docket did

start with a report fromthe Division, so if their

Litigation Services | 800-330-1112
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. . ] Page /
desire is to present first, then that should be

accommodat ed.

M5. SCHM D:. The Division would |ike
to call its first witness, M. Charles Peterson.

CHARLES PETERSON,
havi ng been first duly sworn to tell the truth, was
exam ned and testified as foll ows:
EXAM NATI ON

BY M5, SCHM D

Q Good norning. Please state your ful
name, business address, by whom you are enpl oyed,
and title for the record.

A Charles E. Peterson of -- ny office is in
the Heber Wells building on the fourth floor in Salt
Lake City, Utah. [I'ma utility technical consultant
with the Division of Public Uilities.

Q In that capacity, did you participate in
this docket on behalf of the D vision?

A Yes.

Q Were you involved in the preparation of
the DPU s evaluation report of Rocky Muntain
Power's EBA Pil ot Progranf

A Yes.

Q Were you -- did you prepare or cause to be

prepared your direct testinony, DPU No. 5.0 direct
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wi t h acconpanyi ng exhi bits, your DPU direct

suppl enental 5.0 direct supplenental, your rebuttal
DPU No. 5.0R with an exhibit -- supplenental also
had an exhibit -- and your surrebuttal DPU No.

5. OSR?

A Yes, | did.

Q Do you have any changes or corrections to
t hose?

A Not beyond what's contained in the direct
suppl enental testinony you referred to.

Q If | were to ask you the sanme questions
today that were presented in your testinony, would
t he answers be the sanme?

A Yes.

M5. SCHMD: Wth that, the D vision
woul d like to nove the adm ssion of the final -- the
DPU s Eval uation Report and M. Peterson's
testi nony.

COMWM SSI ONER LEVAR: | f any party
objects to that notion, please indicate to ne. And
"' m not seeing any objections, so the notion is
gr ant ed.

BY M5. SCHM D
Q Do you have a summary?

A. Yes, | do.
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1 Q Pl ease proceed. rage S
2 A Good norni ng, Conm ssioners. The D vision
3 appreci ates the opportunity to evaluate PacifiCorp's
4 EBA pil ot program

5 The Division believes that its proposed

6 changes to the actual EBA programare relatively

7 mnor. Wiile not directly a change to the structure
8 of the EBA pilot program in order to keep net power
9 cost baseline sonmewhat current -- what the Division
10 has referred to as the m smatch problem-- the
11 Di vi si on proposed that Pacifi Corp should be required
12 to file in general rate cases periodically beginning
13 with the filing in 2017. The D vision proposed that
14 the Conpany file general rate cases at |east every
15 three years thereafter. PacifiCorp holds that this
16 is a mpjor change to the program | will discuss a
17 bit nore of the msmatch problemin a nonent.
18 | propose two ot her changes to the EBA:
19 The elim nation of wheeling revenues fromthe EBA
20 and a change to the annual EBA audit schedul e.
21 Sinply put, wheeling revenues are not related to net
22 power costs paid by the Conpany's retail custoners.
23 And the Division has always believed that they are
24 I nappropriately included in the EBA. The argunents
25 in favor of keeping wheeling revenues in the EBA
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| argely revol ve around the idea that ratepayers
t oday have been net beneficiaries, including revenue
increnents in the EBA, and therefore they should be
retai ned.

The Di vision does not consider this to be
a conpelling justification. This is an appropriate
time for the Conm ssion to renove wheel i ng revenues
fromthe EBA. The D vision proposes to change the
annual EBA audit schedule as follows: The Conpany
would file March 15 as it currently does. After a
review by the Division, interimEBA rates could go
into effect on May 1st that would anortize the EBA
bal ance over the next 12 nonths. The D vision would
file its audit report on Novenber 15, follow ng
whi ch the Comm ssion would set a schedule for
intervenors to file testinmony or cooments, foll owed
by a hearing about February 1st. The Conmi ssion
could order a true-up of any interimrates begi nning
March 1st, which, if the increnmental changes were
small, could be anortized over a March or April or
roughly two-nonth period. Having interimrates
woul d help m nimze carrying charges and serve to
all ow the Conpany to recover its expenses or
ratepayers to receive any refunds nore quickly.

| alluded in ny direct testinony that

Litigation Services | 800-330-1112
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Page 11

there may be legal issues with the inposition of
interimrates. The Division is not strongly wedded
to this idea, although there are policy and
practical benefits to interimrates. Absent the

i nposition of interimrates, the Conm ssion set EBA
rates to go into effect on March 1st of the year
follow ng the Conpany's filing for then a 12-nonth
anortization.

In my direct testinony, the Division also
proposed to alter the EBA carrying charge. However,
the Conpany rem nded the Division that it had
stipulated in the Deer Creek mne closure docket
that it would not seek a change in the EBA carrying
charge until the next general rate case. The
Di vision has withdrawn its request to change the
carrying charge in this docket.

A further comment on the m smatch issue.
M. Hoggins, in testinony filed on behalf of UAE
argues that the m smatch i ssue need not be deci ded,
in part because the function of the EBAis to sinply
true-up net power costs that are already in rates to
the actual net power costs on a dollar per negawatt
basis -- dollar per nmegawatt hour basis. Therefore,
M. Higgins suggests that it doesn't really matter

what the baseline that power cost in rates be.

Litigation Services | 800-330-1112
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o . . : _Page 12
M. Hggins is correct that adjusting the baseline

fromtinme to tinme doesn't matter a whole lot if
there are no sharing bands and there are no carrying
charge issues. O course, there are no sharing
bands currently in the EBA, at |east through 20109.
There continues to be carrying charges that are a
detrinment to ratepayers that could sonetines reverse
and penalize the Conpany. The D vision believes
that sone resolution of the msmatch issue is better
done sooner rather than later. The D vision also
beli eves that eventually this issue will need to be
addr essed.

The Conpany proposes to add three itens to
the EBA that are non-net power cost itens by its own
adm ssion. The D vision opposes the inclusion of
any non-net power costs in the EBA. First, by
definition, the EBA is set up for the recovery of
net power costs as they are usually defined. And
second -- and perhaps nost inportantly -- expandi ng
the EBA in the manner the Conpany suggests sets a
bad precedent that will only encourage efforts to
further expand the EBA. The Conpany al so seens to
ask the Comm ssion to nmake the EBA program
permanent. The Divi si on opposes any such suggestion

as premature and outside the scope of the present

Litigation Services | 800-330-1112
www. | i tigationservices.com



http://www.litigationservices.com

HEARI NG PROCEEDI NGS DOCKET NO. 09-035-15 - 01/17/ 2017

© 00 N o o b~ w N P

N D N D DM DN P P P PP P PP
gag A W N B O © 00 N O 0o b~ w N+ O

Page 13
process.

Finally, sonme intervenor comments uses
| anguage in the Division's final EBA eval uation
report that discusses the |[imtations of the
Division's annual audit. They seemto hint that the
Conpany's net power costs are or may be inaccurate
or inprudent. | want to make a coupl e of
clarifications. The D vision perceives its audit
limtations to nmean that it cannot attest to the
audit results as being a statistically accurate
representation of the universe of net power costs,
but can only be applied to the results specifically
di scussed in the Division's annual audit reports.
Therefore, the Division is not warranting that the
net power costs reported by the Conpany are
materially accurate in a formal audit sense.

However, this does not mean that the
Di vi sion has any evidence that the Conpany's
reported net power costs are materially inaccurate
or inprudent beyond those itens specifically called
out in the Dvision's annual audit reports, nor does
the Division currently harbor a belief that the
Conpany's reported net power costs may be materially
I naccurate or i nprudent.

Thi s concl udes ny openi ng statenent.

Litigation Services | 800-330-1112
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_ . ] Page 14
Q A clarifying question. M. Peterson, your

testinony tal ks about wheeling revenues and wheel i ng
expenses. Could you pl ease explain what wheeling
revenues are and what wheel i ng expenses are?

A Well, briefly, wheeling expenses, the
Di vision believes, are properly included in the net
power costs because they are a cost incurred by the
Conpany to deliver power to its retail customners.
The wheel ing revenues, however, relate to rents that
third parties pay on the Conpany's transm ssion
systemand are not -- there is no cause and effect
rel ati onshi p between wheeling revenues and wheel i ng
expenses or between wheeling revenues and net power
costs. Therefore, the Division thinks that and
believes that it's inappropriate to have wheeling
revenues in the EBA

Now, since the Comm ssion has previously

ordered wheeling revenues to be included in the EBA,
we have effectively an inplicit tracking nmechani sm
for wheeling revenues. So if the parties wanted to
bri ng out wheeling revenues in a separate tracker,
the Division may support such a nove. But we think
it's inportant to keep the EBA sonmewhat pure with
respect to the recovery of net power costs as we

traditionally define them

Litigation Services | 800-330-1112
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Page 15
M5. SCHM D. Thank you. M. Peterson

is now avail able for questions fromthe parties and
fromthe Conm ssion.
COW SSI ONER LEVAR:  Thank you. 1']
go to M. Mdore next.
EXAM NATI ON

BY MR MOORE:

Q Hell o, M. Peterson

A Good norni ng.

Q You nentioned in your sunmmary that you
have w t hdrawn your request for the Comm ssion to

consider carrying charges in this docket?

A Yes.

Q Do you have a copy of your testinony?
A Yes.

Q On page 8 of your surrebuttal --

A Page 8 of surrebuttal ?

Q Yes -- you state that your reason for
wi t hdrawi ng the request for the Conm ssion to
consider carrying charges is due to M. WIlding' s
testinony regarding a stipulation entered in the
Deer Creek mne closure; is that correct?

A Yes.

Q Do you have M. WIlding' s testinony

avai l able to you?
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Page 16
A. | do not.

Q Let me read you a provision where
M. WIlding, |"'msorry, testifies on page 7
regarding the stipulation. M. WIding states that
the parties agree that the carrying costs related to
deferral should be 6 percent as set forth in the EBA
tariff for -- and |' m paraphrasing here -- deferrals
relating to the closure of the Deer Creek M ne.

COW SSI ONER LEVAR: M. Moore, |
don't think we're getting your voice on the
stream ng.

MR, MOORE: Thank you, Conm ssioner.
BY MR MOORE:

Q Let ne start again. The parties agree
that the carrying costs of EBA-rel ated deferrals
shoul d be 6 percent as set forth in the EBA tariff.
And then -- |'m paraphrasing here -- with the
exception of the carrying charges in the Deer Creek
M ne's closure. Again quoting, the testinony
concludes wth this statenent: "This condition
shoul d exist until the effective date of the
Conpany's next general rate case." Does that seem
famliar to you?

A Cenerally famliar. | did reviewthe

stipulation as well as M. WIlding s testinony.
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_ _ _ Page 17/
Q Well, so your testinony is that this

stipul ated | anguage that provides the 6 percent
interest rate should exist until the effective date
of the next general rate case is sonehow
I nconsistent with M. Martinez's surrebutta
testinony, which says, "The O fice's carrying
charges recomrendations, if accepted by the
Conmm ssi on, would presunmably be inplenented in the
next general rate case."

A Okay. I'msorry. | didn't quite -- what
was the specific question you' re asking?

Q The specific questionis, is the
stipul ation inconsistent wwth the testinony of M.
Martinez fromthe O fice, who has not w thdrawn the
request for the Conm ssion to consider this
docunent -- the carrying charges -- when he suns up
stating, "The Ofice's carrying charges
recommendation, if accepted by this Conm ssion,
woul d presumably be inplenented in the next general
rate case.”

A I think that would be consistent with the
stipulation. That's not the exact position the
Di vi sion has taken, but | don't see that
specifically as inconsistent. But that m ght be a

| egal question to parse out.
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_ _ _ Page 18
Q Turning to the question of wheeling

revenues, is it not true that your position opposing
the inclusion of wheeling revenues in the EBAis
based on what you describe as a phil osophical view
that only net power costs should be included in the
EBA, and in your view, in a technical sense,
wheel i ng revenues are not precisely net power costs?

A Well, that's essentially it. It's a
policy matter. We believe that the EBA should be as
pure as possible and letting outside itens into the
EBA only sets up the situation that encourages nore
itens to be lunped into the EBA

Q Is it not true on page 10 of your direct
testinony and in your sunmary you state that as an
alternative to including wheeling revenues in the
EBA, a separate tracker could be set up for wheeling
revenues with sone reservations to that proposition?

A That is ny testinony, yes.

Q But the Division would |ikely support a
wheel i ng revenue tracker; isn't that true?

A Dependi ng on how it's structured, we m ght
support it, yes.

Q Isn't it true that as a practical matter
rather than a philosophical matter, a separate

tracker for wheeling revenues woul d present the sane
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: . . : : Page 19
benefits or detrinments of including wheeling

revenues in the EBA, but the separate tracker woul d
be nore conplex and therefore nore inefficient?

A | don't think it would be necessarily nore
conplex or inefficient since all the parties --
since the Conpany has to conpile the data and al
the parties have to analyze it. |In the current EBA
docket, there m ght be cause to have sone additi onal
menoranda or testinony filed each year, but | don't
see that as a mgjor issue. But in answer to the
mai n thrust of your question as | understood it, as
a practical matter, if you're |ooking at sheer
practicality and not policy or philosophy, having a
separate tracker would, in the end, have little
practical difference being in or out of the EBA |
acknow edge that, but | think there's a significant
policy issue that needs to be addressed with that.

MR, MOORE: Thank you very nuch,
M. Peterson. | have no further questions.
COW SSI ONER LEVAR:  Thank you, M.
Moore. M. Dodge?
EXAM NATI ON
BY MR DODCE:

Q Thank you, M. Chairman. M. Peterson,

the Division appears to believe that the EBA ought
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1 to be strictly limted to net power costs. |If oﬁﬁge e
2 were to step beyond net power costs, if the Division
3 identified an easy way to define what should and

4 should not be in the EBA -- in other words, if you

5 break that barrier that you're trying not to break

6 to go beyond net power costs, fuel costs, have you

7 identified any way to keep the EBA limted in any

8 way ?

9 A Vel |, one of the ways the Division
10 attenpts to keep it limted is to detai
11 speci fication of net power costs accounting --
12 account nunmbers -- so that we know with sonme fair
13 degree of precision what is allowable in the EBA,
14 and then anything that's not in those accounting
15 nunbers woul d not be included in the EBA. Even with
16 the detail we've had published in the tariff,
17 there's occasionally sone itens that under the
18 current system of accounts, non-net power costs can
19 slipin, but I think we're generally aware of those.
20 | don't know if that answers your question, but it
21 seens to be the main thrust as | understood it.
22 Q Has the Division witnessed problens in the
23 past with utilities trying to expand the scope of an
24 ener gy bal anci ng account ?
25 M5. SCHM D: (Objection. Beyond the
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1 scope of M. Peterson's testinony. rage <
2 MR, DODGE: | believe he actually did
3 testify to that he sees it being open to -- the

4 Di vision doesn't want it open to all kinds of

5 different costs. |'m saying have you seen a problem
6 with that in the past.

7 COMM SSI ONER LEVAR:  Let ne clarify.
8 I s your question about other utilities in other

9 jurisdictions? Because | think that's the basis of
10 Ms. Schm d's objection.
11 MR DODGE: |'mspecifically talking
12 about in this state.

13 M5. SCHM D:  (bj ection w thdrawn.

14 COMM SSI ONER LEVAR:  Ckay. Thank

15 you.

16 A The obvious exanple is that M. WIding

17 has specifically proposed to having three itens that
18 he admts are not net power costs as we've

19 traditionally defined them and he even suggests
20 that there may be at | east one additional itemthat
21 in the future the Conpany may request inclusion in
22 t he EBA.
23 BY MR DODGE:
24 Q So | guess ny questionis, is the D vision
25 worri ed about a slippery slope here?
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1 A Yes. rage 22
2 Q In response to M. WIding s suggestion

3 about resetting base net power costs each year, M.
4 Peterson, you testified that the D vision notes the
5 proposal may have a | egal problem of being

6 tantanount to a single-itemrate case. Does the

7 Di vision al so recogni ze that there m ght be a | egal
8 problemwith the interimrates that the D vision

9 suggest s?
10 A Yes. | nentioned that specifically in ny
11 openi ng coments, but, you know, that's sonething
12 for you attorneys to argue about.
13 Q Wth respect to the carrying charge,
14 M. Peterson, | just have a question about your view
15 of what a stipulation neans vis-a-vis the
16 Conmm ssi on.
17 A Yes.
18 Q You i ndicated that the carrying charge
19 stipul ation, when you entered into that, you
20 contenplated a new rate case early in 2016; is that
21 right?
22 A Yes. If you were to refer specifically to
23 ny direct testinony in that docket, | specifically
24 nmention the expectation of a January 2016 rate case
25 filing.
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1 Q In your view, if circunstances had chaFr%geed e
2 and the Commi ssion were to find that that carrying
3 charge is no | onger just and reasonable --

4 M5. SCHM D: (bjection. Calls for

5 specul ati on.

6 MR, DODGE: |'mnot asking a |egal

7 question. |'m asking does the D vision believe that
8 the Commi ssion can't ook at that -- shouldn't | ook
9 at that.

10 COMM SSI ONER LEVAR:  1'd like to get
11 clarification of the question again.

12 MR. DODGE: The question is if

13 ci rcunst ances have changed fromthose facts and

14 ci rcunst ances assuned when that stipul ation was

15 entered into and as a result of that --

16 COW SSI ONER LEVAR:  The Deer Creek
17 stipul ati on?

18 MR. DODGE: Yes. And I'll ask the
19 Division if the Division believes circunstances have
20 changed and the consequence of that interest rate is
21 no | onger just and reasonable, do you believe the
22 Di vision has no ability to speak out and say it

23 ought to be changed?

24 COW SSI ONER LEVAR: Let ne go to M.
25 Schmd to clarify your objection.
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1 M5. SCHM D: To the extent that he

2 seens to be asking for a legal conclusion, | object.

3 To the extent that he is asking whether or not the

4 Di vision can speak to an issue, | do not object.

5 MR, DODGE: Then I'Il say the latter.

6 M5. SCHM D: Could you pl ease restate

7 t he question?

8 BY MR DODCE:

9 Q Can the Division speak up if it believes

10 that the interest rate is no |onger just and

11 reasonabl e, notw thstanding the stipulation, given a

12 change in the circunstances?

13 A | think the D vision could stand up and

14 speak out in spite of the stipulation. At this

15 point on this particular issue, the D vision has

16 el ected not to press the matter in this docket.

17 Q Wth respect to the m smatch issue,

18 M. Peterson, you indicated that although you -- |

19 forget the word you used -- you understood

20 M. H ggins' points, the D vision believes that the

21 m smat ch i ssue shoul d be addressed sooner rather

22 than later. You renenber that?

23 A Yes.

24 Q You have testified, have you not, in your

25 testinony that prior to the expiration of the -- in
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2019 -- of the sharing band elimnation, there

shoul d be anot her docket in which the decision
shoul d be made about whether to extend the EBA and,
I f so, under what terns?

A Your question is has the Division
recommended anot her docket in perhaps a coupl e of
years that would deal with the EBA, the nmjor

questi ons about the EBA?

Q Yes.
A Yes, we have recommended that.
Q And woul dn't that be a good docket -- one

ot her predicate fact. You' ve also indicated you
agree with M. Higgins that, given the elimnation
of the sharing band, whether or not we have an
annual reset or a rate case in the mddle won't
change anything -- ultimately, what custoners pay
ot her than maybe carrying charge inplications?

A Well, carrying charges is an inplication
that continues to go forward, but M. Hggins is, or
you, are correct that the sharing band was the
| arger issue relating to the reset of the baseline.

Q So | guess ny question is, wouldn't you
agree that a good tine to address the issue of
whether, and if so, howto deal with a m smatch

i ssue would be in the context of that case in a
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1 coupl e of years when we're al so dealing wth whether
2 to reinstitute a sharing band?

3 A Wel |, that obviously would be an option.
4 The Division also considers the carrying charge

5 Issue to be a sumin part, and so we brought it up
6 in this process.

7 MR. DODGE: GCkay. Thank you. | have
8 no further questions.

9 COW SSI ONER LEVAR: M. Evans?
10 MR. EVANS: Thank you, M. Chairnman.
11 BY MR EVANS:
12 Q Good norning, M. Peterson.
13 M5. HOGLE: Your Honor, | have an

14 objection. Per the Comm ssion's order |ast week, |
15 bel i eve, U EC has been deened to be a public

16 wi t ness, and therefore the Conpany objects to its
17 participation in this evidentiary hearing. And in
18 addition, per rule 746110-K, | believe that UEC is
19 wel | aware that the Conm ssion generally prohibits
20 parties from making their case on cross-exam nation
21 gi ven especially that U EC did not present a
22 Wi t ness.
23 COW SSI ONER LEVAR:  Thank you. M.
24 Evans, do you want to respond to the objection?
25 MR. EVANS: Yes, thank you. | think
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1 nmy questions are going to go to M. Peterson's rage f

2 comment on the stand today about the Division's

3 ability to conduct a prudence review. | believe

4 that he prefaced that wwth the statenent that it was

5 directed toward comments that the U EC had fil ed.

6 So we're not meking our case on cross, but

7 M. Peterson has addressed assunptions underlying

8 the legal argunment in the UEC s comments. And |

9 believe that it's fair game for ne to direct sone

10 questions to himabout his criticismof the

11 assunptions that | nmade or that U EC nade in their

12 coment s.

13 So this isn't maki ng our case on

14 cross, it is rehabilitating our case because he has

15 addressed it fromthe stand this norning.

16 M5. SCHM D: WMay the Division weigh

17 inas it's the Dvision's w tness?

18 COW SSI ONER LEVAR:  Yes.

19 M5. SCHM D:. M. Hogle is quicker on

20 the trigger than I am but thank you. The Division

21 al so objects to UEC trying to make its case through

22 cross-exam nation of M. Peterson, and furthernore

23 to the extent that he is pursuing assunptions

24 underlying his | egal argunents to the extent that

25 that calls for a | egal conclusion, | object.
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2 M. Evans one clarifying question just to make sure
3 that I"'mfollowing you correctly. And I"'mtrying to
4 remenber M. Peterson's responses to questions.

5 remenber himmaking the point that he didn't want to
6 make | egal argunments in his testinony,

7 appropriately. Describe for ne again your position
8 of what M. Peterson has testified to wth respect

9 to the | egal argunents that are contained in your
10 comments. And | apologize if |I'masking you to be
11 repetitive, but just so | conpletely understand.
12 MR. EVANS: In our coments, we

13 relied on certain statenents in the Dvision's final
14 eval uation report in which the D vision remarked

15 that it was -- it had reservations about its ability
16 to conduct an adequate prudence review of net power
17 costs. And part of our argunent, |egal argunent,

18 was based on the uncertainty revol ving around those
19 prudence reviews. M. Peterson, on the stand this
20 nmorning, said, "I'd like to" -- he wanted to
21 address those comments and clarify that about --
22 make clarifications about |imtations of the
23 Division's ability to conduct a materially accurate
24 audi t .
25 And so | want to follow up with that
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and probe a little bit the extent to which the

Division is confident in the results of its prudence

review. And | think that's fair gane. It is a
response to his response to ny comments. |f he had
sai d not hi ng about ny comments, | would be able to

wai ve cross, but having attacked the basis for ny
comments, | think | need to rehabilitate them |
think I"'mentitled to do that since he offered the
testinony fromthe stand.

MR. DODGE: Chairman, may | weigh in
briefly? | apologize for this. OQher than -- I'm
very resistant -- | strongly resist any argunent
that an intervenor in the docket who chooses not to
file testinony cannot show up and cross-exam
Wi t nesses of parties trying to make affirmative
changes. That certainly has not been the practice
before this Comm ssion. 1've done it many tinmes. |
agree that the rule says you can't make your case
t hrough cross, so soneone who shows up and tries to
nmake an affirmative case for sone changes ought to
be restricted. But not just because they're a party
wi thout testinony -- that shouldn't restrict their
ability to ask questions.

And primarily |I submt that the

obj ections are premature because he hasn't asked a
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guestion yet. |If your Honor believes that a
guestion or if any parties believe that a question
is ainmed at making an affirmative case as opposed to
probi ng the case of the parties before the
Conm ssi on proposing sonething, then I think that
the objection may be wel |l -founded. But it's
certainly, you know, objectionable to nme to think
t hat people of parties can't show up who have not
filed direct testinony and question those that are
proposi ng sonet hing before this Conm ssi on.

M5. SCHM D: That is not the
Division's position. The Division believes that
parties are entitled to show up and question, just
not to make their case.

COW SSI ONER LEVAR:  Did you have a
question, Comm ssioner Wite?

COW SSIONER WHI TE: | just had a
clarifying question. Are the questions of the
i ssues you'd |ike to probe, were they the subject of
the prefiled direct testinony or sonething that
M. Peterson has brought up today in his sunmary?

MR. EVANS: They are the subject of
the Division's final evaluation report and subject
matter that he brought up this norning fromthe

st and.
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COW SSI ONER LEVAR: M. dark, di

you want to ask any questions of anybody?

COW SSI ONER CLARK:  No, no
guesti ons.

COW SSI ONER LEVAR:  And, M. Mbore,
did you have any position on this?

MR. MOORE: The O fice has no
position other than to concur with M. Dodge that an
i ntervenor has the right to cross appropriately,
even though they don't submt a wi tness testinony.

COW SSI ONER LEVAR:  Anyt hi ng further
from anybody? M. Hogle, this is your objection so
["I'l let you sum

M5. HOGLE: Yes, your Honor. What
M. Dodge and M. More and, | believe, M. Evans,
are attenpting to do woul d underm ne the process and
has been underm ning the process that is going on
today. | believe the Commi ssion was clear inits
order | ast week about Ul EC being a public wtness.
| believe that UEC is making a case or did, in
fact, make a case in its comments regardi ng the EBA
It's not just defending its position or it's not
just wanting to clarify conments or testinony nade
by M. Peterson this norning. UEC laid out its

case very clearly in its coments, and the
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1 Conmi ssi on has al ready determ ned that those rage 5z
2 comments are public. It follows then that it should
3 be treated just |like a public witness would be

4  treated.

5 And this is even nore inportant when
6 the attorney representing the U EC has been

7 participating in this proceeding for a very |ong

8 time and knows the process very well, and in the

9 Conpany's case, is attenpting to undermne it and
10 changing the rules as we speak. That is its attenpt
11 and therefore the Conm ssion -- excuse ne, the
12 Conpany -- again noves for the Comm ssion to strike
13 any of M. Evans' testinony that cones out as a
14 result of this and deens his questioning to be
15 I nappropri ate.
16 MR. EVANS. May | respond?
17 COW SSI ONER LEVAR: | nean, at sone
18 point, we don't want to continue back and forth. |
19 think she has the right to sum her notion, but if
20 you want to comment a little bit further --
21 MR, EVANS: It isn't accurate to say
22 that we are in the sane status of a public wtness.
23 We are intervenors in this proceedi ng and, as
24 Ms. Hogl e points out, have been for seven years.
25 The fact that we chose not to file testinony in this
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phase of the docket shouldn't preclude us from

offering |l egal argunent to the Comm ssion. And when
the Division's witness addresses that argunment from
the stand and chal | enges sone of the assunptions

that are nmade in that argunent that are based on the

Division's report, | think the cross is entirely
appropriate. I'mnot trying to nake ny case. |I'm
trying to rebut the Division's surrebuttal -- this

is surrebuttal of the Division's rebuttal of ny
case. |If they thought that this should be treated
i ke testinony, then they should not have addressed
it fromthe stand this norning.

COW SSI ONER LEVAR:  Anyt hi ng
further, M. Hogle?

M5. HOGLE: | believe that he just
made a statenment. He testified and, therefore,
again, the fact that he is a well-known |awer, has
been participating in this case for a long tine
real ly underscores the inportance of keeping the
process as has been and as has the Conm ssion
historically respected it and followed. Thank you.

M5. SCHMD: And may | add one nore
thing? M. Peterson's sunmary this norning
sunmari zed his witten testinony. U EC and

ot hers --
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1 COW SSI ONER LEVAR:  |' m not sur ePage >
2 your m crophone is picking up.

3 M5. SCHMD:. WUEC is not the only

4 party to question the audit, so | think that it is

5 unreasonable to characterize M. Peterson's conments

6 as just addressing UEC s public wtness comments.

7 COW SSI ONER LEVAR:  Thank you.

8 Before I rule on this notion, |I'mjust going to turn
9 to ny colleagues and see if a break is appropriate
10 or if any discussion anong the three of us -- sorry

11 to put you on the spot.

12 COW SSI ONER CLARK:  I'mfine with

13 you ruling on the notion, Chair LeVar, and I'l| give
14  you ny perspective if you'd like, but I think you

15 should all ow the question M. Evans wants to ask.

16 Seens to ne it's a reasonable followup to M.

17 Peterson's statenents to us today or testinony to us
18 today. Hi's summary, in other words.

19 COW SSI ONER WHI TE: | guess ny

20 concern is, | recognize that the Comm ssion in the
21 past and historically has all owed intervening

22 parties who have not had a witness to participate,
23 but | guess ny concern is, you know, again, we have
24 I ssued an order with respect to UEC s comments.

25 And | guess ny questionis, if we open this up,

Litigation Services | 800-330-1112
www. | i tigationservices.com



http://www.litigationservices.com

HEARI NG PROCEEDI NGS DOCKET NO. 09-035-15 - 01/17/ 2017

Page 35

1 where does it end? In other words, if M. Peterson
2 i ntroduces additional evidence beyond the scope --

3 he was intending to address the conmments of U EC s

4 -- does that then provide another right for

5 essentially in vivo or |ive round of additional

6 testinony on the part of other intervenors or

7 parties in this case? | guess that's ny question is
8 where does this end.

9 COW SSI ONER LEVAR:  So you' re asking
10 M. Evans a question?
11 COW SSI ONER WHI TE:  |' m j ust
12 respondi ng to your -- again, maybe this is nore
13 appropriate to have a discussion offline, but I'm
14  thinking out |oud about ny concerns about where
15 we're heading with this. | guess | would -- again,
16 if it was very, very discreetly focused on that
17 specific issue of what he's introduced today rather
18 t han goi ng beyond that, that m ght be a
19 consideration to think about. But, you know, if
200 we're going to allow additional live cross -- | nean
21 addi ti onal testinony outside the scope of direct,
22 that's ny question is where does that end. So with
23 that, | guess the question is do you want to take it
24 offline to think about this for a second or are you
25 ready to -- I'll defer to you ultimtely.
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1 COW SSI ONER LEVAR: | think the rage b
2 right way -- | think I'"'mgoing to rule on this

3 notion. And as | |ook at the adm nistrative ruling,
4  which in R746-111-10 says, "The Comm ssion

5 di scourages and may prohibit parties from making

6 their cases through cross-exam nation.” And | think
7 the line that seens appropriate to ne based on

8 Ms. Hogle's objection is probably one that's going

9 to have to be addressed on a question-by-question
10 basis. | agree that it's inappropriate for UEC to
11 try to make its public comments into sworn testinony
12 in this hearing through questions, and that's the

13 line we have to be careful that we don't cross.

14 Where it's asking M. Peterson

15 guestions about his testinony, to the specific

16 objection, |I don't have the transcript in front of
17 nme and | don't have a photographic nmenory to

18 remenber exactly what M. Peterson has said this

19 norning with respect to his testinony, and | don't
20 even renenber whether he specifically referred to
21 the legal argunents or whether he referred to
22 principles that are contained in the public conments
23 fromUEC So it seens to ne the appropriate way to
24 handle this matter is to allow questioning wth that
25 line as the line we don't want to cross, and we nmay

Litigation Services | 800-330-1112
www. | i tigationservices.com



http://www.litigationservices.com

HEARI NG PROCEEDI NGS DOCKET NO. 09-035-15 - 01/17/ 2017

Page 37

1 have to deal with individual objections as that
2 guesti oni ng goes forward.
3 MR, EVANS:. Thank you.
4 M5. SCHM D: To facilitate narrow ng
5 the scope of M. Evans' questions and maki ng sure
6 they are appropriate, the Division would request
7 that the court reporter read back the portion of M.
8 Peterson's summary this norning addressing the
9 audi t .
10 COW SSI ONER LEVAR:  Wat's t he best
11 way for us to identify that portion of his
12 testinony? Should we take a brief recess and, Ms.
13 Schm d, nmaybe conmunicate with the court reporter on
14 that or any party that wants to do so? | think
15 that's probably an appropriate, hel pful step at this
16 point. Wuld a five-minute break facilitate that?
17 M5. SCHMD: | believe it would.
18 COW SSI ONER LEVAR: Wiy don't we
19 cone back at 9:50.
20 (A brief recess was taken.)
21 COMM SSI ONER LEVAR:  So then before
22 we go to M. Evans' first question, Ms. Schmd
23 wanted to make a clarification with respect to
24 M. Peterson's testinony this norning; is that
25 correct?
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M5. SCHMD: Yes. Wat I'dlike to

do is have the court reporter read her rough
transcription into the record to hel p us focus.

COW SSI ONER LEVAR: Ckay. And
you' ve identified the portion?

M5. SCHMD: Yes. And M. Evans
participated in that, as did Ms. Hogle.

COW SSI ONER LEVAR:  (Ckay. Thank
you.

(A portion of the transcript was read back.)

MR EVANS: M. Chairnman, | think
she's read the portion that entitles ne to ask the
question, because his testinony, in the very first
part, says he's addressing intervenor comments. And
so | want to respond to his addressing those
comments. She can read the beginning of that
paragraph again to confirmthat his comments were
directed to the UEC comments, if you'd like.

COW SSI ONER LEVAR:  |'m not sure she
shoul d necessarily re-read it. Was there any nore
you wanted read into the record, Ms. Schm d?

M5. SCHMD: Yes. | would like to
have his comments on the audit read into the record
intotality so we aren't just taking a single

sentence out of context.
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(The paragraph was read back.)

MR, PETERSON. May | nake a comment
on what she just read?

COMM SSI ONER LEVAR:  |' m not sure how
appropriate that is.

MR. EVANS: Thank you, M. Chairman.
M. Peterson, since we're opening this back up, |
thi nk you can find opportunities to coment.

Really, what |'m searching for is clarification, and
the questions are probably a | ot nore innocuous than
the lead-up to allow ng the question m ght suggest.

| wonder -- statistically, you say that the Division
cannot attest the results are statistically
accurate. Can you explain what that neans?

M5. HOGLE: I'msorry. |l'mgoing to
renew ny objection. | object because | did not hear
the U EC being nentioned in any of the | anguage that
was read back fromthe reporter, and so | don't
believe that M. Peterson was discussing the U EC
comments at all

MR EVANS: Well, let's ask
M. Peterson.

COMM SSI ONER LEVAR:  Before we ask --
I think I'Il rule on this objection. The basis on

which we're allowing M. Evans to ask questions is
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not whether U EC was referred to in M. Peterson's

statenments. It's whether he's crossing the line
fromasking clarifying questions of M. Peterson's
testinony versus trying to rehabilitate or trying
to -- rehabilitate is a strong word -- trying to
change his unsworn conments into testinony at the
hearing. That's the line |I think we can't cross.
Al t hough, having said that, | do recall the phrase

“intervenor coments,” and | believe UECIis the
only intervenor that's filed unsworn coments. But
with that, | think I"mgoing to allow the question
to be answer ed.

THE WTNESS: Gkay. Wuld you repeat
t he question, please?
BY MR EVANS:

Q The question is what does it nmean to say
that the D vision cannot attest that the results are
statistically accurate?

A Well, my understanding of the audit
process -- when a CPAfirm for exanple, audits a
conpany and files an attestation of correctness to
financial statenents, they have revi ewed the
financial statenents and audited them which

I nvol ves maki ng statistical sanples of selected

itenms. They do not | ook at the whol e universe of
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1 accounts. And then based on their statistica

2 sanpling, they attribute to the financial statenents
3 as a whole the characteristic that they found in

4 their statistical sanpling. And that allows themto
5 say that they believe that -- | think the | anguage

6 now i s sonmething to the effect that it's free of al
7 mat eri al defect or inaccuracy. The D vision does

8 not make such an attestation. Qur sanpling which we
9 dois limted in scope and does not allow us, we
10 believe, to attest in this outside auditor sense to
11 the correctness of the financial statenents or, in
12 this case, the specific net power cost accounts.
13 And so we want to be clear that we're not doing that
14 sort of technical audit. Does that answer that
15 speci fic question?
16 Q Yes. Thank you. And when you say that
17 the Division does not attest in the formal sense of
18 an audit to the accuracy of the net power cost data
19 submtted by the Conpany, is it the case that -- |
20 think you said but I'll ask you again -- that the
21 Di vision al so cannot attest to the prudence of those
22 transacti ons?
23 M5. SCHM D: Objection. | don't recal
24 t he word prudence.
25 MR, EVANS: Well, if you want to
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1 spend the Comm ssion's tinme going back and | ooki ng
2 at it, | cantell you that it's there. And this is
3 a question that | think is in line with what | have
4 been given latitude to do this norning. So,
5 M. Chairman, may | proceed?
6 COMM SSI ONER LEVAR:  I'mgoing to
7 al l ow that question to be answered.
8 A The Division is also not attesting in this
9 audit sense to any prudence or inprudence of the
10 Company's financial statenents or net power costs
11 taken as a whol e.
12 BY MR EVANS:
13 Q Thank you. And would you | ook at the
14 final evaluation report on page 42, if you woul d,
15 please. |I'msorry, 43. |If you look at the first
16 full paragraph on that page, beginning "The Division
17 is concerned,” would you read that into the record,
18 pl ease?
19 A kay. | nust have a different pagination
20 that starts "The Division's concern.”
21 Q It's on page 43 in ny copy.
22 A And that's the start of the paragraph?
23 M5. SCHMD: | believe that |I have a
24 copy.
25 THE WTNESS: | think | see it on
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page 44 of ny copy. Apparently, when it prints out,

it prints out different pages. Do you want ne to
read t hat paragraph?
BY MR EVANS:

Q Yes, please.

A “The Division is concerned that it may be
virtually inpossible to neaningfully assess the
prudency of daily trading transactions because of a
| ack of contenporaneous and verifiable source
docunentati on supporting and justifying the trades
made. |In the first two EBA audits, the Division
identified several supporting docunentation issues
related to front office transactions. |[If the
Division -- excuse nme -- if the Conpany continues to
inprove its witten docunentation as it has in fact
done since the start of the EBA, the Division wll
be able to nore adequately assess the prudence of
these transactions. But at this tinme, it cannot
state that inproved docunentation will alleviate its
prudency concerns stated above. Even with
supporting docunentation, the Division's resource is
limted to reviewing snmall sanples and relying on
the expertise of its consultant to nake a prudency
determ nation. Expanding its scope of review in

this area would require additional resources not
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1 presently available to the Division." rage 44

2 Q Thank you. |Is that still the view of the

3 Division of Public Uilities?

4 A Yes, but if you'll note, it's limted

5 specifically to the daily trading transactions that

6 the Conpany does to neet its energy bal anci ng needs,

7 primrily.

8 Q And how many of those daily transactions

9 are submtted to the Division for review?

10 A We typically review about 60.

11 Q How many are submtted for review? How

12 many daily transaction actions are there in an EBA

13 revi ew?

14 A There's thousands, tens of thousands.

15 M5. SCHM D: (Objection. 1t goes beyond

16 facts in evidence.

17 COW SSI ONER LEVAR: M. Evans, do you

18 want to respond to that objection?

19 MR, EVANS: Say what? |'msorry. |

20 didn't hear it.

21 COW SSI ONER LEVAR:  The obj ection

22 was -- Wll you restate your objection, Ms. Schm d?

23 M5. SCHMD: M. Evans is going

24 beyond facts already in evidence.

25 MR. EVANS: |'m probing the neaning
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1 of "statistically significant.” That's what thiF:;age 45

2 di scussion is about. Well, I'll nove on. [I'll nove

3 on.

4 COWMW SSI ONER LEVAR:  The questi on was

5 answered, and | think I'lIl let it stay there and

6 nove on.

7 BY MR EVANS:

8 Q Wul d you turn over the page of the

9 Division's report, please? And maybe on your page

10 45 i s a paragraph that begins, "Wile the D vision

11 was general ly supportive of the Conpany..." Do you

12 see that?

13 A Yes.

14 Q And hal fway down that paragraph, 1'll read

15 this linein if you don't mnd. It says, "The

16 Di vi sion continues to have concerns about

17 determ ning transacti on prudency."” Have | read that

18 correctly?

19 A Yes.

20 Q Is that still true?

21 A Yes. And | think it refers back to what

22 we've previously discussed.

23 Q Al right. |I'mgoing to read the next

24 sentence. "The D vision" --

25 M5. HOGLE: Excuse ne. | have an
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1 objection. | believe at this point M. Evans iSPage 0
2 actually testifying, and there's no real question

3 there other than to confirmwhat's already in the
4 report. The report is already part of this

5 proceeding. | think M. Evans is going beyond the
6 scope of the line of questioning that your Honors

7 I nposed based on ny objection earlier this norning.
8 M5. SCHM D:. The Division agrees and
9 bel i eves that he has crossed that |ine.

10 MR, EVANS:. If | may?

11 COW SSI ONER LEVAR:  Yes, M. Evans.
12 MR. EVANS. M. Peterson's testinony
13 fromthe stand this norning threw sone doubt on

14 whet her the statenents in the Division's report

15 still reflected the view of the Division. | think
16 as part of the scope of this cross I'"mentitled to
17 ask if the Division still holds the views stated in
18 the report.

19 M5. HOGLE: May | respond to that?
20 COMW SSI ONER LEVAR:  Yes, Ms. Hogl e.
21 M5. HOGLE: | believe that at this
22 point it appears to, at |east nyself, that, again,
23 M. Evans is going beyond the |ine of questioning
24 that was allowed this norning. And beyond that, he
25 Is attenpting to make his case, which has
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1 specifically been prohibited and as he acknow edges
2 and as he acknow edged this norning, and therefore |
3 renew ny objection.
4 MR, EVANS: If | may, | can wap this
5 up in one final question if you'd like and we'll be
6 done with it.
7 COW SSI ONER LEVAR: | think the
8 questions |'ve heard so far have been related to the
9 Division's position in M. Peterson's testinony, and
10 | don't think we've yet gotten repetitive on those
11 guestions, so | think I'"'mgoing to allowthis to
12 continue a little further.
13 BY MR EVANS:
14 Q Thank you. On page 45 of your report,
15 M. Peterson, and on page 44 of mne, in the sane
16 paragraph in the foll ow ng sentence fromthe one
17 that | just quoted, it reads, "The D vision has
18 relied on the 70/30 sharing split to give it sone
19 confidence that the Conpany wll generally act with
20 prudence because of the potential loss to the
21 Conpany outside of the threat of a formal prudence
22 di sal | owance by regulators. That Conpany incentive
23 IS now gone." |Is that still the view of the
24 Division of Public Utilities?
25 A Yes.
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MR. EVANS:. Thank you. No nore

guesti ons.

COW SSI ONER LEVAR: Ms. Hogl e, any
cross-exam nation for M. Peterson?

M5. HOGLE: None.

COW SSI ONER LEVAR: Ms. Schnid, any
redirect?

M5. SCHM D. None.

COW SSI ONER LEVAR: M. dark, do
you have anything for M. Peterson?

COW SSI ONER CLARK:  Coupl e of
qguestions, and, again, in the sane general area that
we have been probing. |'mlooking at the
concl usi ons and recommendati ons on page 49 of the
report, and what 1'd like to understand is if the
request that the Comm ssion consider enploying
interimrates as a neans to afford nore tine for
reviewto the Division, is that going to help the
Division to feel nore confident in the results of
its review and to alleviate sone of the reservations
that are expressed on page 49?

THE WTNESS: Well, the Division is
asking for an extension to alleviate sone of the
pressures and increase the scope of our -- the

time-inposed pressures to do the audit and to all ow
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1 us to increase the scope of our audit. At this rage 4
2 time, | cannot say that the Division believes that

3 we will get to a point where we can nmake a fornal

4 attestation of the material correctness of the net

5 power costs as a result of our audit. But in an

6 i nformal sense, it would increase our confort |evel
7 with the audit generally -- and just say it would

8 I ncrease our confort level -- and it should increase
9 the confort level of parties that are relying on the
10 Division's audit. But | can't say that we wl|
11 necessarily ever get to a point where we woul d nake
12 a formal attestation of the Conpany's financi al
13 statenent, at |least as related to net power costs.
14 But | think what | intended to convey
15 in ny opening conments was that part of the reason
16 we're not making an attestation is that we're not
17 prepared to say that our sanple is a statistically
18 accurate representation of the Conpany's financi al
19 statenments. And also, we do not want to convey the
20 | npression that we necessarily believe that the
21 Conpany, at this point, has been doing anything --
22 has been neki ng i naccurate or materially inaccurate
23 reports to the Division and the Conm ssion. So we
24 have no evi dence of any specific problens beyond
25 what we have brought out in our audit reports, and
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we don't have reason to believe that there are
problenms. But at this point, perhaps, and probably
going into the future indefinitely, we are not going
to be able to say yes, indeed, we have a
statistically valid audit that we can attest to the
mat eri al accuracy of their financial statenents.
Maybe this is a fine technical distinction that I'm
trying to make, but that's what we're trying to say.

COMM SSI ONER CLARK: | just wanted to
be sure that | could infer, at |least from your
testinony -- and it's probably explicit here as
well -- that additional time would allow you to
check nore itens and feel greater confidence in your
wor k product, ultimtely, at the conclusion of the
final review of a given period of net power costs.

THE WTNESS: Yes, that's a fair
st at ermrent .

COMWM SSI ONER CLARK:  And you ask us
to consider inplenenting interimrates but recognize
that there may be | egal issues associated with that,
and |"'mloathe to ask you to offer a | egal opinion
on that or to express the Division's view, but I'm
Interested in whether or not the Division does have
aview So |l guess | turn to the Dvision' s counse

to inquire, is there any reason why or any | egal
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i npedinment in the Division's view for the Conm ssion

to approve the recommendation that we enploy interim
rates in this setting as we do in sone other
bal anci ng account rel ated dockets?

M5. SCHM D: Earlier in this |engthy
process, the Comm ssion did rule that interimrates
were not allowed under the statute. That said,
there are ways to inplenent interimrates, such as
seeking a change at the legislature of the statute
and perhaps other means. The Conmm ssion could al so
change its order, but at this tine | believe there
are inpedinments to having interimrates.

COW SSI ONER CLARK:  Thank you. |
don't have further questions.

COW SSI ONER LEVAR:  Conmi ssi oner
Vi t e?

COW SSIONER WHI TE:  Sorry to beat a
dead horse on this audit issue. Question: Are you
awar e of any ot her Conm ssion proceedi ngs in which
the Division participates where an audit is
performed as required to be upheld to the degree of,
you know, the licensure of a CPA's formal audit? |
mean, is that the standard or is that fromthe
Division's perspective in terns of auditing?

THE WTNESS: Personally, |'m not
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, : Page 57
aware of anything, as | sit here, that we are making

a specific attestation as to the correctness of
those things. | don't think we do that. So in that
regard, what I'msaying is simlar to what | think
the other audit situations are that we're invol ved
with. The Division did not want -- given the fact
that we hired an outside consultant and we spent
several nonths working with the Conpany to
understand their EBA filing, | did not want any
parties to get the inpression that we were able to
make such a formal attestation.

COW SSIONER VHITE:  Is it uncommon
or unusual in dockets or proceedings or audit
procedure where there's vol um nous anounts of data,
| guess, to pull sanples for auditing purposes or is
that unusual or is that a conmon practice?

THE WTNESS: That would be fairly
typical if you' re doing any kind of auditing. |
nmean there's -- you could audit the whol e universe
of sonmething of a particular itemif it only had a
fewitens involved. But if you're | ooking at
t housands of different transactions, then it would
be common to do a sanple and see if anything shows
up that causes concern.

COMW SSI ONER VWHI TE: There's been
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. . , Page 53
sone di scussi on about, you know, essentially,

bringing in or taking out typical or not typical --
but historically since the EBA has been going on --
conponents of what's considered NPC, net power
costs. Assum ng our innuendo that the current EBA
continues in pilot format until the |egislature and
the reports are filed, et cetera, is there any
concern on the Division's part of essentially
altering the definition of net power cost during
t hat eval uation period?

THE WTNESS: Yes. | think that the
Di vision thinks that that would set a bad precedent
that would ultimately conme back and be used in any
future hearings about the structure of the EBA. W
woul d be concerned about nmaking changes |ike that.

COW SSI ONER WHI TE:  The one fi nal
guestion is just to understand the suggestion of
ordering a rate case yearly and then understandi ng
that in context with the interimrate concept: Are
those two concepts |inked together or are those
mut ual Iy excl usi ve?

THE WTNESS: Well, they're --

M5. SCHM D: Pardon ne. D d you nean
to say a rate case every three years?

COW SSI ONER WHI TE:  Yes, but
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understanding is the first would be filed.

THE W TNESS: W asked that one be
filed this year and then at |east every three years
after that. That was our recomrendati on suggesti on.
I think they're nmutually excl usive.

COW SSI ONER WHI TE:  That's all
have, Chair.

COMWM SSI ONER LEVAR:  One ot her
guestion with respect to your request for interim
rate authority. As |I'mthinking about other cases
With other utilities where we grant interimrates,
there are sone situations where the interimrates
have remained interimfor fairly | engthy periods of
time, nmultiple years. Are you suggesting that if we
consider allowing interimrates that it would have
to be final one way or another before the next EBA
is filed next year, either by D vision
reconmendati on or nade final in the absence of one?

THE WTNESS: That was the intent of
our recommendati on was to avoid pancaking to have --
I think the suggestion is that the Conmm ssion woul d
I ssue an order March 1st, and that woul d, absent any
addi tional true-ups, that could be done relatively
shortly over a nonth or two as a result of interim

rates. We would avoid pancaking cases; we woul d
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make themw thin the year. W would make a given

EBA filing final and avoid the pancaki ng of cases
that seemto have in another utility.

COMW SSI ONER LEVAR:  Let ne ask one
further clarification. You said it would be your
desire to avoid the pancaking. Do you believe
that's a necessity that interimrates have got to be
final before the next EBA filing?

A No, | don't think they have to be. 1In the
absence of interimrates, the suggestion would be
that if the Conm ssion were to accept the Division's
proposal of the process, the Conm ssion would order
by March 1st of the follow ng year the EBA -- |et
the EBA anortization go into effect, whatever it is,
and then that would continue for the next 12 nonths.
So there would be the situation potentially Iike we
have now for a while that there would be overl apping
EBA dockets that were being anortized, but as far as
the process before the Conm ssion is concerned,
we're hopeful that it would end before the next EBA
filing was nade.

COW SSI ONER LEVAR:  Thank you. | think
that's all for you, M. Peterson.

M5. HOGLE: Your Honor, excuse ne.

"' mwondering if you can give ne sone |eeway in
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. . _ Page 56
aski ng one or two questions regarding M. Peterson' s

responses.
COW SSI ONER LEVAR: W typically
don't allow questions after the Conm ssioner
guestions for redirect fromthose, but | think we'l
allowa little | eeway today to do that.
EXAM NATI ON
BY Ms. HOGLE:

Q | appreciate that. M. Peterson, earlier
you were asked about limtations that the D vision
has in auditing the Conpany's EBA net power costs.
Do you recall that?

A | recall talking about that.

Q Isn't it true that in prior DPU audit
reports the Division has stated that the audit
has -- the difficulty has not been as other parties,
for exanple, in this proceedi ng today have not ed,
because the Division has been able to review
docunentation testing and key controls that woul d
allow the error, for exanple, to be nore noticeable.
Am | clear on that? D d you get ne with that?

A Let ne repeat what | think you asked ne,
if I may. You're asking nme in prior audit reports,
the Division has reported that it has done a

sanpling of transactions and al so revi ewed the
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Conpany's various manuals as to how things are

supposed to be done and refute the general process.
I think that is all true.

Q And so has this allowed the D vision a
little bit nore confort in know ng that the sanpling
of transactions that it has reviewed is a fair
representation of other transactions or other
support that the Division has not necessarily
revi ewed, but based on these key control and
docunent ati on processes, the Division has sone
confort that at least it would be able to know

whet her there are errors?

A | think that's generally correct.
Again -- and | guess this may be too fine of a point
that | was trying to make on it -- we have a certain

| evel of confort or that we have achieved a certain
| evel of confort over the several audit cycles that
we have been through as we've worked through vari ous
difficulties wwth the Conpany. So | think ny
openi ng statenent intended to convey that there is

a level of confort that the D vision has with what
the Conmpany is doing. And | do not want to convey
the inpression that based upon our investigations we
have reason to believe that there is material

I naccuracy or inprudence with the Conpany's books
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1 and records and the Conpany's behavi or. rage 59
2 M5. HOGLE: Thank you.

3 COW SSI ONER LEVAR:  Was that all,

4 Ms. Hogl e?

5 M5. HOGLE: That's all. Thank you.

6 COW SSI ONER LEVAR:  Conmi ssi oner

7 Clark or Wiite, do you have anything further?

8 COW SSI ONER CLARK: | do, if | may.
9 ["'mtrying to understand this inportant testinony,
10 and | would put a question to you that | hope w |
11 help us explore this a little bit better. 1'd |ike
12 you to conpare, if you can, the Division's |evel of
13 confort wwth its nost recent EBA report -- its nost
14 recent review of an EBA filing by the Conpany and
15 conpare that, if you can, to the Division's |evel of
16 confort typically with the recommendations it woul d
17 make in response to a rate case filing. 1Is there a
18 material difference there, if you know? | know that
19 you' ve been involved in rate cases in the past.
20 THE WTNESS: Well, that's actually a
21 difficult question for me to answer. And maybe
22 others in the Division could answer it better.
23 COW SSI ONER CLARK:  |' m not asking
24 you to manufacture an answer. Just if you know or
25 have an opi ni on.
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1 THE WTNESS: | would say that onpat ee >
2 whol e, as the situation has evolved to this point,

3 there's not a significant difference in confort

4 | evel. That said, | think we pointed out in our

5 audit reports and in ny testinony that there are

6 areas that the Conpany operates in that, frankly,

7 wthout basically | ooking over their shoul der 24/7,
8 we m ght not ever be able to attain a | evel of

9 conpl ete confort. But | am saying that we have no
10 evidence that there's material problens. And if we
11 went out and were able to have infinite tinme and

12 resources and investigated the whole universe, we'd
13 probably find additional problens, but we don't see
14 that right now as likely to result in anything big.
15 COW SSI ONER CLARK:  And so if we
16 were to take, for exanple, froma rate case setting,
17 a projection of expense in an account that perhaps
18 relates to sone type of |abor maintenance of utility
19 facilities, is there a difference in reaching
20 concl usi ons about that kind of nuneri cal
21 presentation by the Conpany versus EBA data?
22 THE WTNESS: Well, as |'mthinking
23 about it, there would probably be | ess review of the
24 mnutia of the Conpany's filing in a rate case,
25 whereas in the EBAfiling, we are attenpting to | ook
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_ _ _ Page 60
at the mnutia. So it would depend on whether the

analyst in a rate case focuses on a particular |ine
item for exanple, in the Conpany's filing and wants
to dig deeply into it for sone reason. And that
wll vary fromline itemto line item Sone |ine
items will get relatively little review, and others
will be nore intensely reviewed.

COW SSI ONER CLARK:  Thank you. That
concl udes ny questions. Thank you. Chair Levar?

COW SSI ONER LEVAR:  Thank you,
M. Peterson. And | think it's an appropriate tine
for a short break before your next wtness, M.
Schmd. So why don't we reconvene at 10:45.

(A brief recess was taken.)

COW SSI ONER LEVAR: W' re back on
the record. Ms. Schm d?

M5. SCHM D: Yes. The D vision would
like to call its next witness, M. David Thonson.

DAVI D THOVSON,
havi ng been first duly sworn to tell the truth, was
exam ned and testified as foll ows:
EXAM NATI ON
BY M5. SCHM D
Q Good nor ni ng.
A Good norni ng.
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1 Q Pl ease state your full nane, business

2 address, title and enployer for the record.

3 A kay. M nane is David Thonson,

4 T-h-o-ms-o0-n, without a "P." | ama utility

5 technical consultant for the D vision of Public

6 Utilities, and | have participated in the docket on

7 behal f of the Division. M business address is 160

8 East 300 South, Salt Lake City, Uah 84111.

9 Q Did you prepare and cause to be filed your
10 di rect testinony, designated as DPU Exhibit No. 6.0
11 Direct with acconpanying exhibits and your
12 surrebuttal testinony, designated as DPU Exhi bit No.
13 6.0-SR?

14 A Yes.

15 Q Do you have any changes to that testinony?

16 A | do not.

17 Q If I were to ask you today the sane

18 questions that are in that testinony, would your

19 answers today be the sane as they are witten?

20 A Yes.

21 Q Wth that, the Division would |i ke to nove

22 for the adm ssion of M. Thonson's direct testinony

23 with exhibits and his surrebuttal testinony.

24 COW SSI ONER LEVAR: | f anyone objects to

25 that notion, please indicate to ne. |'mnot seeing
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1 any, so the notion is granted. rage b2
2 BY M5. HOGLE:

3 Q Do you have a summary?

4 A | do.

5 Q Pl ease proceed.

6 A Good norning, Conm ssioners. | amsure

7 that you have read ny testinony applicable to this

8 docket, so | wll be brief in ny summary statenent.
9 As explained in nmy direct testinony and surrebuttal
10 testinony, the D vision believes that cost
11 adj ustnents from prior periods should not be all owed
12 in future deferral periods where the deferral anount
13 has, by Conm ssion order, been closed for being

14 filed. |If costs or benefits flow between years, the
15 yearly rate setting nechanismof the EBA is

16 violated. The deferral period, in essence, starts
17 at inception and never ends, resulting in

18 retroactive ratemaking. |f the Conpany believes

19 that its prior period account adjustnents qualify,
20 it has the option to file for a deferred accounti ng
21 order with the Comm ssion to seek the recovery of
22 adj ustnent costs in future rates. The D vision
23 recommends that retroactive ratemaking practice
24 shoul d not be permitted in EBA filings.
25 Second, the Division is asking that the
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1 Conmmi ssion specifically clarify that the Conpany nmay
2 bear the risk of inprudent outages caused by its

3 agents and partners when facts warrant on a case by
4 case basis. The Conpany is best positioned to

5 ensure adequate and prudent performance by its

6 commer ci al agents and partners. The risk of those
7 busi ness rel ationships is the Conpany's risk, not

8 rate payers' risk. And that concludes ny sunmary.
9 M5. SCHM D: M. Thonson is now
10 available for questions fromthe parties and from
11 t he Conmmi ssi on.
12 COW SSI ONER LEVAR:  Thank you. |'l
13 go to M. Mbore next.

14 MR. MOORE: We have no cross. Thank
15 you.

16 COW SSI ONER LEVAR: M. Dodge?

17 MR, DODGE: | have no questions.

18 Thank you.

19 COW SSI ONER LEVAR: M. Evans?
20 MR. EVANS: No questions. Thank you.
21 COW SSI ONER LEVAR:  Ms. Hogl e?
22 EXAM NATI ON
23 BY M5, HOGLE:
24 Q | just have a few based on your summary.
25 Good norning, M. Thonson. | believe you testified
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regardi ng what the Division or what you call out of

period adjustnents. So | just want to explore that
alittle bit. The Conpany's adjusted accounting
entries are made to costs for future rates; is that
right?

A Yes.

Q kay. And so these adjusting accounting
entries are not being nade to rates, correct? Based
on what you just said that they're being nade to
cost, not to --

A. VWll, the rates are based on the costs,

net power costs.

Q But the rates are not the sane as costs,
correct?
A Wl |, net power cost uses a cost per

nmegawatt, so it uses the cost to figure out the cost
per negawatt, which is applied to actual negawatts
to conme up with a historical net power cost.

Q You woul d agree with nme though that costs
are different fromrates?

A | can't agree with that. | nust have
m sunder stood the original question when | said yes.
Rates are based on costs.

Q Ckay. And do you agree with ne that

retroactive ratemaking deals with changes to rates,
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1 not changes to costs?

2 A No.

3 Q You don't agree with me that retroactive
4 rat emaki ng neans changi ng rates that have al ready
5 been set?

6 A | agreed that if you had just cost, it

7 will affect your rates.

8 Q Ckay. So you do agree with ne that

9 retroactive ratemaki ng deals with changing rates?
10 M5. SCHM D: (bjection. Asked and
11 answer ed.
12 COW SSI ONER LEVAR: | think we're
13 back to that point. | think I'lIl allow this answer.
14 A If you adjust costs, it wll affect your
15 rates.
16 BY M5. HOGLE:
17 Q Ckay. So is that a "yes?" Retroactive
18 rat emaki ng neans adjusting rates, neans changi ng
19 rates?
20 A You're not allowed to do retroactive
21 ratemaking -- retroactive adjustnents to ratenaking.
22 Q So | think we're back to the sane
23 question. You agreed with ne, | think, that rates
24 are different fromcosts.
25 A Costs are part of ratenaking.
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1 Q But they're different, correct? rage B0
2 A No. The costs flowinto and create rates
3 whi ch the people pay for, and the rates that they

4 pay for are based upon the costs.

5 Q Do you agree with ne that for the EBA

6 rat es change annual | y?

7 A They do, but they're not based upon

8 retroactive adjustnents. They're based on 12 nonths
9 of actual costs for that period.
10 Q kay. And so the rates that were set in
11 | ast year's EBA, those -- if they're not adjusted,
12 the rates are not adjusted, that neans that they're
13 final until new rates are put in place. Wuld you
14 agree with ne?
15 A That's correct.
16 Q kay. | want to take you to your
17 testinony regardi ng i nprudent outages. Do you have
18 that in front of you?
19 A My surrebuttal ?
20 Q Your direct testinony.
21 A kay. The one filed Septenber 21st?
22 Q Correct. And then you al so reference as
23 an exhibit, | think, the Daymark report; is that
24 correct? Do you have that in front of you as well?
25 A Yes.
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1 Q Ckay. So | do want to ask you a generZﬁge >
2 guesti on about outages. |s the recovery of costs

3 for a specific outage an issue in this case?

4 A Par don nme?

5 Q Is the recovery of costs for a specific

6 outage an issue in this case? Is the Conpany

7 seeking to recover any costs for an outage in this
8 case? The Conpany isn't, correct? The Conpany, in
9 this case, is not requesting recovery of any costs
10 for any outages, is it?
11 A In this docket?
12 Q In this docket. Correct.
13 A Yes.
14 Q You're agreeing with nme?
15 A Yes.
16 Q kay. So the Conm ssion can't weigh in on
17 an issue if there's no specific outage that was
18 caused by a third-party operator, can it, in this
19 case?
20 M5. SCHM D: Objection. Calls for a
21 | egal concl usi on.
22 COMW SSI ONER LEVAR:  Ms. Hogle, do
23 you want to respond to the objection?
24 M5. HOGLE: |'mnot sure that was a
25 | egal question. It was sinply a question of whether
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the Conmmi ssion can weigh in on an issue that is ?ﬁﬂe >
before it.

M5. SCHM D: That is a | egal
guesti on.

COMM SSI ONER LEVAR: | think we have
his answer to the fact that the issue is not before
us in the docket, and so wwth Ms. Schmd's
objection, | think that's the appropriate concl usion
of his answer to that issue.

BY Ms. HOGLE:

Q Ckay. And so the Division's
reconmendation for the Conmi ssion to nmake a
st at enment about inprudent outages, do you agree that
that is sonething that the Division is testifying to
specifically in your testinony?

A My position is stated in ny testinony.

Q Ckay.

A That we're | ooking for the Conm ssion to
clarify sonmething that has been contentious and
problematic in prior dockets.

Q But that is not an issue in this case.

You have already agreed with ne.

A The issue is setting EBA policy after an

eval uation. That's what we're asking for.

Q And so you're asking the Conm ssion to
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_ _ . _ Page 69
opine in this matter w thout any context or any

facts as to any specific outage, correct?

A W' re asking nothing specific. W're
asking in a general matter to have themclarify so
in the future this problemwon't keep com ng up.

Q But right nowit's not a problem is it?

A It is a problem |If youtry and file an
EBA report, we have a di sagreenent on this subject.
And it will go forward with that disagreenent, and
we' re hoping the Comm ssion will clarify that so in
the forward when there's outages caused by -- when
t here' s di scussi ons whet her an outage shoul d be
al l owed or not or tal ked about or ignored because it
was done by an agent or a principal, that that won't
come up anynore, that it can be discussed, not just
say, "Well, they're an agent so we can't tal k about
t hat outage."

Q Ckay. So can you turn to the Daymark
report, please?

A Par don nme?

Q Can you please turn to the Daymark report
that you have, please? That very first page dated
Septenber 21st. Can you read the |ast sentence on
t hat page, please?

A. Read where?
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Q The | ast sentence on that first page of

that Daymark report.

A "It is self-evident that costs incurred as
a direct result of inprudent action are not
prudently incurred costs.”

Q Do you agree with ne that "self-evident"”
means needi ng no further explanation or
denonstrati on?

M5. SCHM D: (Objection to the extent
it calls for a | egal conclusion, but he can answer
as to common under st andi ng.

COW SSI ONER LEVAR: Do you have any
response to the objection, M. Hogle?

M5. HOGLE: |'mjust wondering if he
agrees with nme that generally "self-evident" neans
needi ng no further explanation.

COM SSI ONER LEVAR: 'l allow the
qguestion to be answered under common under st andi ng.
"Il allow you to answer the question based on your
understandi ng of the term

A If sonmething is not prudent, then it's
i nprudent. If it's inprudent, then it's not
prudent; that's self-evident.

BY Ms. HOGLE:

Q And do you agree with ne that generally
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1 "sel f-evident" neans needi ng no additi onal rage 72
2 expl anati on?

3 A No. | think it's a case-by-case natter,
4 whi ch we took great pains to point out in our

5 testinony -- a case-by-case nmatter after analysis

6 that may be self-evident.

7 M5. HOGLE: Thank you. | have no

8 further questions.

9 COW SSI ONER LEVAR:  Thank you. Any
10 redirect, Ms. Schm d?
11 M5. SCHM D: Just a little.
12 RE- DI RECT EXAM NATI ON
13 BY Ms. SCHM D.
14 Q M. Thonson, you were asked questions
15 about this Pilot Programand outages. And is it
16 true that you said the Division wants the Conmmi ssi on
17 to nake a statenent that the Conpany can be
18 responsi bl e for outages on a case-by-case basis
19 caused by its partners, agents, or contractors?
20 A Yes.
21 Q Is it your understanding that the purpose
22 of this section of the EBA process is to evaluate
23 and take coments on the Pilot Program so we know
24 where we are?
25 A Yes.
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Page /2
M5. SCHM D: Those are all ny

qguestions. Thank you.

COW SSI ONER LEVAR:  Thank you. Any
recross, Ms. Hogle? Conm ssioner Wite, any
guestions for M. Thonmson?

COW SSI ONER VHI TE: | f the
Conmm ssi oner were harking back to Ms. Schmd's
statenent, if the Comm ssioner were to nmake such a
statenent, does that change anything that the
Conmmi ssion has a right to do currently under the
EBA? 1Is it just essentially put sonething, you
know, expressly in witing that the Comm ssion
al ready has a right to do?

THE WTNESS: The Conm ssion can do
what ever it wants, but what we're -- she kind of
sumred up our position. |I'mnot sure if |
under st and your questi on.

COW SSI ONER WHI TE:  That's okay. |
have no further questions. Thanks, Chair.

COW SSI ONER LEVAR:  Conmi ssi oner
Gl ark, any questions?

COW SSI ONER CLARK:  No questi ons.
Thank you.

COW SSI ONER LEVAR:  Thank you. |

don't have anything further. Thank you,
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M. Thonson. M. Schm d?

M5. SCHM D: Those are the Division's
two w tnesses.

COW SSI ONER LEVAR:  Thank you.
We'll go to Ms. Hogle now.

M5. HOGLE: Rocky Mountai n Power
calls M. Mke WIding.

M CHAEL G W LDI NG
havi ng been first duly sworn to tell the truth, was
exam ned and testified as follows:
EXAM NATI ON

BY MS. HOGLE:

Q Good norning, M. WIding.

A Good nor ni ng.

Q Coul d you pl ease state your nane, address,
and position for the record?

A Yes. My nanme is Mchael G WIlding. | am
t he manager of net power costs of Pacifi Corp, and ny
address 825 Northeast Miltnomah Street, Suite 600,
Portl and, Oregon 97232.

Q And in that capacity did you prepare or
cause to be prepared direct testinony and Exhibit A
and work papers filed on Septenber 21st, 20167

A Yes.

Q Rebuttal testinony filed Novenber 16,
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20167?

A Yes.

Q And surrebuttal testinony and work papers
filed Decenber 15 20167

A Yes.

Q And do you have any changes to any of that
testi nony?

A No.

Q So if I were to ask you the questions in
that testinony again here today, your answers would
be the sane?

A Yes.

M5. HOGLE: | nove for the adm ssion
into evidence of M. WIlding's direct testinony and
Exhibit A rebuttal testinony and surrebuttal
testi nony and wor k papers.

COMWM SSI ONER LEVAR:  Thank you. If
anyone objects to that option, please indicate to
nme. And |'mnot seeing any so the notion is
gr ant ed.

BY Ms. HOGLE:

Q Thank you. M. WIding, what issues were
addressed in the direct testinony in this case?

A So pursuant to the nost recent scheduling

order, indirect testinony's parties proposed changes
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1 that they would Iike to nake to the current EBA

2 Q And what issues will you be addressing

3 t oday?

4 A Because all of those issues are contested,
5 I wll summarize the Conpany's position for each of
6 the eight issues.

7 First, the EBAis in the public interest

8 and does provide value to the Conpany's custoners.

9 Second, the Conpany is proposing to include chem cal
10 cost start-up fuel and production tax credits as

11 part of the EBA. Third, the msmatch issue can be
12 best resolved by annual updates to base net power
13 costs, or if that is determned to be not in the
14 public interest, then to | eave the manner in which
15 base NPC is set unchanged. Fourth, the accounting
16 for actual net power costs in the EBA should remain
17 unchanged. Fifth, the carrying charge in the EBA
18 shoul d not be changed until the next general rate
19 case. Sixth, the EBA procedural schedul e could be
20 nodified to allow the DPU nore tine to conplete its
21 audit or its prudence review report, but the rounds
22 of testinmony should not be changed. Seventh, a
23 statenment regardi ng the outages and the prudency of
24 costs related to the outages is not needed this tine
25 because it wll not change anything. And then
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| astly, eight, the Conpany's position is that

wheel i ng revenues should be included in the EBA

Q Why does the Conpany believe that the EBA
is in the public interest, M. WIding?

A So for the Conpany, the EBA is an integral
and necessary ratenaki ng nmechani sm because it allows
for the tinely recovery of the costs that the
Conpany incurs to provide safe and reliable energy
to its custoners. And the EBA ensures that
custoners only pay the cost of the energy they
consune, no nore and no less. And truing-up the
actual net power costs to the net power costs in
base rates each year keeps rates just and reasonable
and in the public interest. And as the net power
costs are a significant portion of the Conpany's
revenue requiremnment, one of benefits of the EBA in
al l owi ng those costs -- the net power costs -- to be
trued-up is it mtigates the need for nore frequent
rate cases. And, in fact, we haven't filed a rate
case in Uah since 2014.

The EBA al so hel ps ensure that custoners
are serviced by a financially healthy conpany, or a
financially healthy utility, and it's a bal ance
nmechani sm by whi ch neither custoners nor the Conpany

benefit at the expense of others. And the
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. : Page 7/
Comm ssion recently acknow edged that the EBA and

the Pilot Programwould continue through 2019 in the
recently approved EBA tariff. And at this tinme, the
Conpany woul d respectfully request that the EBA be
made per manent and continue on after 2019.

Q Are there any nodifications to the EBA
that the Conpany proposes to nmake at this tine?

A Yes. So as | nentioned, the Conpany has
proposed to include chem cal costs, start-up fuel,
and production tax credits in the EBA. And this is
because they have a simlar profile to net power
costs. Chenmicals are used in the pollution control
and are | argely dependent upon our coal generation.
And start-up fuel is essential in our coa
generation process and is al so subject to narket
exposure, and therefore start-up fuel should be
treated just like the coal fuel expense, which is
part of net power costs.

And then finally, the anount of production
tax credits received is entirely dependent upon
renewabl e generation, which in turn is dependent on
the vari abl e weat her conditions.

Q At this tine, would you like to discuss
the msmatch issue that was addressed by the

Division in its testinony earlier today?

Litigation Services | 800-330-1112
www. | i tigationservices.com



http://www.litigationservices.com

HEARI NG PROCEEDI NGS DOCKET NO. 09-035-15 - 01/17/ 2017

1 A So the m smatch issue is the fact thatpat ee78
2 time period of base net power cost is not always

3 aligned with the EBA deferral period or the period

4 of actual net power costs. And this is because the
5 test period fromthe general rate case in which base
6 net power costs are set, like |I said, doesn't align
7 wi th actual net power costs or the EBA deferral

8 period. And sonetines, this can be one of the

9 under | yi ng causes of the variances in the EBA
10 Q And in your opinion, M. WIlding, what is
11 the best way to resolve the m smatch i ssue?
12 A So the Conpany woul d support the
13 unbundl i ng of net power costs from general rates and
14 resetting base net power costs annually. And this
15 woul d ensure that the forecast of base net power
16 costs never grows still, and that the test period
17 will always |line up with the deferral period. And
18 furthernore, it would give custoners a nore accurate
19 price point by which they could nore w sely
20 determ ne their energy consunption. However, if the
21 Conmm ssion determ nes that annual updates are not in
22 the public interest, then the manner in which base
23 net power costs are set should remai n unchanged.
24 Q And do you have an opinion regarding the
25 Division's proposal on how to resolve the m snatch
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I ssue?

A Yes. So the Conpany opposes the
Division's proposal for a three-year rate case cycle
sinply because it wll not have the desired outcone
of mtigating the annual EBA adjustnment. And though
t he Conpany generally supports forecasting as a
rate-setting tool, the DPU s proposal goes beyond
that which is reasonable in the rate-mking process.
And sinmply -- like | said -- sinply matching the
period for base MPC and actual MPC will not mtigate
or guarantee snaller variances in the EBA because --
and this is because a forecast grows still not only
because the tine period forecasted has passed, but
the inputs upon which that forecast is based change
over tinme. And so, for exanple, if the Conpany were
to forecast net power costs today for cal endar year
2020, that forecast would grow, increasing stil
| eading up to 2020 because the things that that
forecast were based on -- such as market prices for
energy and natural gas | oad, weather conditions --
all those things would change and woul d not
guarantee a snal |l er variance in the EBA

And just like all those things will change
in a forecast, those things are going to change when

conpari ng actual net power costs to base net power
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Page
costs, regardless of when the forecast is set. And

so whether it's an annual update or an update three
years i n advance, those things are going to change
and there's always going to be an EBA variance. But
the further out the forecast is, the Iikelihood of
greater variances wll occur.
And then ny | ast point would be that using

a single point intime forecast to set rates three
years i n advance increases the likelihood that rates
wi |l not always be just and reasonable. So, for
exanple, if you set or you do a forecast of net
power costs for three years down the road, it could
show i ncreasi ng net power costs and, consequently, a
rate increase would be schedul ed for three years
down the road to capture that forecast. However,
because things change over tine, when that period
actually arrives, net power costs could actually be
decreasing, and therefore your rates and your actual
costs woul d be deviating. Just increasing nore
variances in the EBA would also result in unjust and
unr easonabl e rates.

Q Do any other parties in the case agree
with you regarding the Division's proposal on the
m smat ch i ssue?

A Yes. So UAE, they al so oppose the

30
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three-year NPC forecast in the rate case cycle. H#ﬁESI
OCS suggests that the DPU s proposal woul d be

equi valent to Questar's requirenent to file a
general rate case every three years and its

I nfrastructure replacenent tracker. However, ny
understanding is that this condition exists as the
result of a settlenent. And also, the

i nfrastructure replacenent tracker really can't be
conpared to the EBA, because one tracks capital
costs and infrastructure and the other tracks

vari able fuel costs. So they're apples and oranges.

Q So, M. WIding, we have just heard
testinony here today about base net power costs and
the fact that they haven't been set since 2014. |
believe that was the | ast general rate case. @Gven
that, why is there no need currently to reset base
net power costs?

A So there's not a current need to reset
base net power costs because the base net power cost
and actual net power cost right now are actually
fairly close. And the base net power cost fromthe
2014 general rate case was a settled amount; it was
based on our forecast, but it was a settlenent. And
in the nost recent EBA quarterly filing fromthe

third quarter, the net power cost variance before
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adj ustnments for Deer Creek and everything -- so

sinply net power costs -- was a $1.7 million
gi veback to custoners, so we're fairly close.

Q Can you now tal k about the Division's
proposal regarding the adjusting accounting entries
in the EBA?

A Yes. So as we heard, the Division
proposed to disallow adjusting accounting entries in
the EBA, and this is not just and reasonable and is
based on the opinion that these adjusting accounting
entries constitute retroactive ratemaking. However,
in ny opinion, the Utah statute is fairly clear and
It explicitly states that the EBA does not
constitute inperm ssible retroactive ratenaking.

And then, additionally, the Conpany is not seeking
to unwi nd rates that have been previously set by the
Conmm ssion. However, we're rather trying to set a
new rate based on the current cal endar year
accounting of net power costs. And the use of
adj usting accounting entries are just typical and
normal accounti ng.

The accounting records are kept in
accordance to generally accepted accounting
principles and are subject to an i ndependent audit

each year. And in the Conpany's books and records,
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each accounting entry has what's called an

accounting period and an operating period. And the
accounting period is just sinply when the expense
was incurred. So in accordance with GAAP, the
Conpany woul d book that expense or that net power
cost itemin the expense that it was incurred. And
then sonetines after the books have closed for that
accounting period, we may receive new i nformation
for whatever reason, and, at that point, an adjusted
accounting entry is necessary. And so when that
happens, what we do is we book that adjustnent in
the period in which it becane known or the current
accounting period, and so it has a current
accounting period, but we would -- sinply to create
an audit trail so that expense or that net power
cost itemcould be traced -- we would include an
operating period that would differ fromthe
accounting peri od.

Q So why shoul d the accounting for actua
net power costs renmain unchanged for purposes of the
EBA?

A So the EBA defines the deferral period as
the cal endar year prior to the EBAfiling date. And
the DPU points out that this is the cal endar year

accounting period. And the net power costs
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1 currently included in the EBA are the net power

2 costs booked during the cal endar year accounting

3 period or during the deferral period. And in

4 contrast to the DPU statenent, if the net power

5 costs reported in the EBA conplies with GAAP

6 accounting, this will create a clean accounting in

7 the EBA of net power costs, and it will allow those
8 net power cost itens to be reconciled and tied back
9 to the FERC 41, the annual results of the operation,
10 the annual 10-K. The DPU s proposal in contrast
11 woul d represent a deviation from GAAP accounting and
12 woul d make tying those back nore difficult.
13 Q M. WIding, do you have any exanples or
14 any illustrations that would shed |ight on why the
15 Division's proposal to do away wi th adjusting

16 accounting is not in the public interest?

17 A Certainly. Thank you. | actually outline
18 mul tiple exanples in ny rebuttal testinony, but a

19 real sinple exanple would be -- say the Conpany had
20 a net power cost item and it rightfully accounted
21 for it when it was incurred in 2015. But then in
22 2016, for whatever reason, it was determ ned that
23 the Conpany was overcharged in 2015. However, those
24 overcharges flow through the EBA as a net power cost
25 item Well, in 2016, what we would do now is we
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woul d nake an adjusted accounting entry, and we

woul d book the increnental change or the refund of

t hose overcharges, and it woul d have an accounti ng
period of 2016 when the adjustnent becanme known,

but it would have an operating period of 2015 sinply
to create an audit trail that it could be traced
back to the initial overcharges. And currently,

what the Conpany would do is that would be included
in the net power costs for 2016, and it would fl ow

t hrough the EBA and be returned to custoners. And,
in my opinion, that's just and reasonable for them
to receive that refund in this scenario because they
paid for the initial overages the year before.
However, the DPU proposal would be that the Conpany
woul d not include that itemin its net power cost,
and therefore the custoners woul d not receive the
benefit in this scenario.

Q Let's swtch to carrying charge, the
carrying charge issue. Can you describe what
parties' positions are regarding the carrying charge
I ssue?

A Yes. So all parties have proposed
changi ng the carrying charge, and pursuant to a
settl enent agreenent that we've already tal ked

about, we believe the carrying charge shoul d not be

Litigation Services | 800-330-1112
www. | i tigationservices.com



http://www.litigationservices.com

HEARI NG PROCEEDI NGS DOCKET NO. 09-035-15 - 01/17/ 2017

© 00 N o o b~ w N P

N D N D DM DN P P P PP P PP
gag A W N B O © 00 N O 0o b~ w N+ O

. Page 86
changed until the next general rate case. And at

that tine, the Conpany woul d support a carrying
charge that is consistent with our other nechani sns
or, nanely, the average corporate bond rate of the
precedi ng year. The Conpany does not support a
short-termrate, sinply because the recovery of the
EBA -- or the anortization of the EBA -- is not
short term Fromthe begi nning of the deferral
period until the end of the rate effective period is
35 nonths, so just one nonth shy of three years, and
this is clearly not short term

Additionally, the EBAis not materially
different fromour other nechani sns that use the
average corporate bond rate, and therefore it
doesn't warrant a different rate.

Q Can you testify to the Comm ssion's
position on the Division's proposed nodifications to
t he EBA procedural schedul e?

A The Conpany's position?

Q The Conpany's position.

A The Conpany woul d support a change in the
EBA procedural schedule to allow the DPU nore tine
to conplete its reviewor its audit if that schedule
included interimrates as outlined in testinony.

And, in fact, there are other nechani sns we have --
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1 nanmely the RBA -- that does include interimrater,.a.lge o
2 However, if it's determned that interimrates are

3 not in the public interest, we would not support a

4 change in the procedural schedul e.

5 Q Does the Conpany have a position on the

6 OCS' s proposal to nodify the EBA procedural

7 schedul e?

8 A Yes. So the Conpany opposes elimnating

9 our ability to reply to the DPU audit report at the
10 sanme tinme as all other parties, and this is because
11 t he Conpany bears the burden to show that our costs
12 are prudent. And, therefore, in ny opinion, its
13 equi tabl e and due process would dictate that the

14 Conpany be allowed to respond to the audit report at
15 the sanme tinme as all other parties. However, again,
16 if the Commi ssion were to determine that all parties
17 shoul d have equal rounds of testinony, then it's the
18 Conpany's position that all intervening parties

19 shoul d have to file direct testinony at the sane
20 time or at the tine of the DPU audit report.
21 MR MOORE: [Excuse ne. My |
22 interject here? Wen you said due process, were you
23 referring to a |l egal proposition or nore of a common
24 termfor a due process such as just general
25 fairness?
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1 COMM SSI ONER LEVAR: | think I'm

2 going to ask M. More if he's naking an objection.
3 If it's a question, it should probably wait for

4 cross-examne, but if you' re making an objection --
5 MR MOORE: | will object that he

6 of fered | egal conclusion to the extent that he nade
7 an opinion on the due process cause of constitution.
8 COW SSI ONER LEVAR:  Ms. Hogle, do

9 you want to respond to the objection, and are you
10 wlling to strike that portion?
11 MR MOORE: |'mnoving to strike that
12 portion. Thank you, Chairnman.
13 BY M5. HOGLE:
14 Q M. WIding, when you nentioned due
15 process, what did you nean?
16 COW SSI ONER LEVAR: At this point, do you
17 have a response to the objection before we ask
18 further questions of the wtness?
19 M5. HOGLE: Yes, | do. | believe
20 that M. WIlding was testifying to the fairness, not
21 necessarily the legal term "due process" but the
22 fairness, and therefore | think that his objection
23 Is not warranted in this case.
24 COW SSI ONER LEVAR:  And I'mgoing to
25 deny the objection. | think due process has a | ega
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nmeani ng but al so has a general commobn neani ng, and |

agree that that's the nmeaning to which the w tness
was referring, so, Ms. Hogle, continue.

M5. HOGLE: Thank you. |'mnot sure
that M. WIlding was finished with that part of his
testinony. Are we --

COMM SSI ONER LEVAR:  If it would help
to restate the question and start over wth the | ast
guestion --

BY Ms. HOGLE:

Q Ckay. So | believe that we left off on
the reasoning or the reasons why the Comm ssion or
why t he Conpany opposes the OCS s reconmendati on as
far as the changes to the procedural schedule. W
finished that one; is that correct, M. WIding?

A | believe so, but | can restate it.

Q No, that's fine. Does the Conpany have a
position regarding the D vision's proposal regarding
I nprudent out ages?

A Yes. A clarifying statenment fromthe
Conmm ssi on regardi ng outages i s unnecessary at this
time because it will not change anything. The
Conpany agrees and the statute is very clear that we
cannot recover inprudent costs. And each outage is

uni que, and therefore it has to be reviewed on a
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case-by-case basis. Therefore, a statenment is not
going to -- a statenent at this tinme fromthe

Commi ssion is not going to change the fact that each
outage has to be reviewed on a case-by-case-basis
and that there wll be back and forth between
parties on the prudence of the outage.

And, furthernore, the Conpany has never
argued that we cannot be held responsible sinply
because a third party was involved. However, we
have argued that the decision to hire a third
party -- the selection process, the contract itself,
and the managenent of that contract -- were all
prudent decisions, and therefore the outage should
not be deened inprudent. And the standard for
determ ni ng prudence is super clear in that a
reasonabl e utility -- knowing what a utility shoul d
have known -- woul d have incurred that cost. And,
like | said, because an outage is unique, regardl ess
of whether or not a third party is involved, it has
to be reviewed on a case-by-case basis. And for
that reason, the Conpany does not believe a
statenent fromthe Conm ssion is necessary at this
tinme.

Q Finally, what is the Conpany's position

regardi ng wheeling revenues in the EBA and i ncl uding
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1 themin the EBA? rage o2
2 A So inregard to willing revenues, it's the
3 Conpany's preference that they stay in the EBA
4 sinply for adm nistrative conveni ence. W already
5 have a deferral nechanismin place for the EBA and
6 they should just stay there.
7 Q M. WIding, does that conclude your
8 testinony?
9 A Yes. Thank you for your tine.
10 M5. HOGLE: M. WIlding is avail able
11 for cross-exam nation or questions fromthe
12 Comm ssion. Thank you.
13 COMW SSI ONER LEVAR:  Thank you. M.
14  Schm d?
15 EXAM NATI ON
16 BY M5. SCHM Dt
17 Q Thank you. Good norning, M. WIding.
18 Wul d the Division's proposal regarding the m smatch
19 i ssue prevent the Conpany fromreporting expenses,
20 costs, and the like in its books according to GAAP?
21 A. No, but | don't think there's a connection
22 bet ween the m smatch i ssue and t he adj usted
23 accounti ng.
24 Q Does the Conpany only keep one set of
25 books, or are there books for tax purposes, books
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1 for regulatory accounting, and books for GAAP rage 52
2 accounting, for exanple?

3 A So the Conpany has -- | guess you woul d

4 say the Conpany has one set of books, and then

5 adjustnents are made for different reporting

6 purposes. And the outcone is, yes, a different set
7 of reporting.

8 Q Let's go to adding things into the EBA

9 So you propose that chem cals, start-up fuel costs,
10 and production tax credits be included in the EBA;
11 Is that correct?
12 A Yes.
13 Q Is it correct that you characterize these
14 costs as volatile and that they vary with generation
15 and weat her?
16 A Yes. They do vary with generation and
17 weat her.
18 Q Are there other itens that you would
19 characterize as volatile and that vary with
20 generati on and weat her?
21 A. At this tinme, no. That's why we limted
22 t he scope of what we would want to include in the
23 EBA to itens that have a simlar profile to net
24 power costs.
25 Q So is it your testinony that the Conpany
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woul d not seek to expand the scope of the EBA to

i ncl ude other things that are volatile and that vary
wi th generation and weat her?

A It would be ny testinony that at this tine
we do not have plans to seek to the EBA, but | would
not put a definitive stanp on that, that that wll
never change.

Q So it's possible that the EBA scope could
be expanded?

A Yes, with Conmm ssion approval. But, |ike
| said, at this tine, we have no plans as a conpany
to ask for inclusion of additional costs besides
what's al ready been asked for.

Q Turni ng now t o outages caused by
contractors and agents, do you recall M. Thonson's
statenent that the Comm ssion should clarify that
rat epayers nmay pay -- should not pay for outage
costs where inprudence is due to the actions of the
Conpany's agents or contractors?

A | do recall that statenent, yes.

Q And is it true that you said such a
statenment is not necessary?

A Yes.

Q So do you agree that the Conmm ssion may

order the Conpany to pay for costs related to
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I nprudent actions caused by the Conpany's agents or

contractors?

M5. HOGLE: bjection. | believe
that M. WIding does not have sufficient facts or
context by which he can answer that question.

COW SSI ONER LEVAR: Do you want do
respond to the objection, Ms. Schm d?

BY M5. SCHM D

Q Let's see if | can rephrase. 1Is it your
under st andi ng that the Conm ssion may all ow or
di sall ow recovery of certain costs?
A Yes. The Comm ssion woul d determ ne the
question of prudence on any issue brought before it.
Q So given -- let's do a hypot heti cal.
G ven that an outage was caused by the Conpany's
agents or contractors, is it possible that -- using
this hypothetical -- the Conm ssion could order that
t he Conpany not recover costs associated with those
out ages?

A As | stated, each outage is unique, so |
woul d not want to opine on a hypothetical outage
wi thout the details necessary to nake a prudence
call. And each outage is unique, which is why it
has to be reviewed on a case-by-case basis.

Q Are you then saying that just because an
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out age was caused by a Conpany's contractor or agent

that the Conpany shoul d not be responsi bl e?

M5. HOGLE: bjection. | believe
he's already stated that he cannot answer a
hypot heti cal question w thout any nore context or
facts.

COW SSI ONER LEVAR: Ms. Schmid, do
you want to respond to the objection?

M5. SCHM D: Let ne rephrase, because
I could make a hypothetical and | could give you
|ots and |ots of facts, but that would take a | ot of
time. So let's see if | can just rephrase, so just
give nme just a nonent, please.
BY Ms. SCHM D.

Q Does the Conpany hire contractors?

A Yes.

Q And there is -- and so there would be a
contract between the Conmpany and the contractor; is
that correct?

A Yes.

Q Does the Conm ssion determ ne who the
Conpany hires?

A No. However, all contracts would be --
any contract the Conpany would enter into could be

subject to review at any tine.
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Q So it is the Conpany's determ nation of

who to hire and under what conditions; is that
correct?

A Yes.

Q You tal ked about the benefits of the EBA,
and you said that one benefit of the EBAis that it
hel ps mtigate the need for nore frequent general
rate cases. Did | paraphrase that correctly?

A Yes.

Q Coul d there be a tine when nore frequent
general rate cases could benefit ratepayers?

M5. HOGLE: nbjection. |'msorry.
[''mnot sure what the relevance is of the question
With respect to the initial point that Ms. Schm d
was trying to nmake.

COW SSI ONER LEVAR: Ms. Schnid, do
you want to respond to the objection?

M5. SCHM D: Yes. |'mexploring
whet her or not his statenment that an EBA is hel pful
because it hel ps prevent nore frequent general rate
cases is true.

COW SSI ONER LEVAR: 1'm going to
al l ow that question to be answered.

BY M5. SCHM D

Q Wul d a general rate case benefit
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1 ratepayers if the ROE set in that rate case mas,Page >
2 say, 9.5 instead of 9.8?

3 A You know, there again, outside ny real mof
4 expertise. |I'mnot involved in setting the ROE in a
5 general rate case. However, | would say that a

6 financially healthy utility is beneficial to

7 custonmers in that we are able to provide safe and

8 reliable energy to custoners. And then | guess |

9 woul d further that, that public interest and j ust
10 and reasonable is not synonynous with | ower rates.
11 Q Is it true, though, that if the Conpany is
12 over earning, it is the Conpany's sharehol ders that
13 benefit, not the ratepayers?
14 M5. HOGLE: Objection. |'mnot sure
15 that is within the scope of M. WIlding s testinony.
16 M5. SCHMD: He did tal k about
17 benefits of not having general rate cases, so |
18 believe that it should be included.
19 COMW SSI ONER LEVAR: | do agree that
20 it'"s wwthin the scope of speaking of benefits of not
21 having a general rate case. |[|'ll allowthis
22 questi on.
23 THE WTNESS: Sorry. Can you repeat
24 t he question?
25 BY M5. SCHM D
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Q If the Conpany is over earning, do the

benefits flow to the Conpany's stockhol ders rat her
than the ratepayers? Financial benefits.

A So | guess hypothetically if a utility was
over earning, shareholders would benefit.

M5. SCHM D. Thank you. Those are
all ny questions.
COW SSI ONER LEVAR:  Thank you.
M. Mbore.
EXAM NATI ON
BY MR MOORE:

Q Hello, M. WIlding. Can | direct you to
page 7 of your rebuttal testinony?

A kay.

Q Did you nean to inply on page 7 of your
rebuttal testinony that a settlenent with the Ofice
entered into in Docket 14-035-147, the Deer Creek
docket, precludes the Ofice fromarguing that in
this present docket, the Comm ssion should --

Comm ssi on should consider -- let me start over.
|"'msorry. | know | confused you. D d you nean to
inmply that on page 7 of your rebuttal testinony that
the settlenment the Ofice entered into in Docket

14- 035- 147 precludes the Ofice fromarguing in this

docket that the Comm ssion should consider the
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1 carrying charge despite the fact the O fice argues
2 any changes shoul d be inplenented in the next

3 general rate case?

4 A No. And, in fact, | think | stated that
5 t he Conpany woul d support a change at the tine of

6 the next general rate case to the rate consi stent

7 wi th our other nechanisns, which is the average

8 corporate bond rate of the preceding year.

9 Q May | direct you to page 8 of your
10 rebuttal testinony, specifically, lines 163, 164,
11 165. Didn't you state in your rebuttal testinony
12 that the Conpany nust wait 23 nonths to recover any
13 pai d deferral ?
14 A ["'msorry. M line nunbering is alittle
15 different, but yes, | did say that.
16 Q Did you state in your direct testinony
17 today that the Conpany nust wait 35 nont hs?
18 A Yes. And so the difference in the end
19 woul d be 35 nonths -- would be fromthe begi nning of
20 the deferral period to the end of the rate-effective
21 period, and the 23 nonths would be fromthe end of
22 the deferral period to the end of the rate-effective
23 period. And so the deferral period is 12 nonths,
24 one year, and so that's the difference between the
25 35 and 23.
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Q Thank you for clarifying that. You

testified that the Comm ssion should reject the
O fice's suggestion to use a short-terminterest
rate in the carrying charge because of, say, 35
nont hs doesn't qualify as a short-termi nterest

rate.

A Yes, correct.

Q Isn't it true that as a matter of sinple
mat hematics, a 12-nonth period is closer to the
30-nonth period than a period of 10 or 20 years,
whi ch woul d be associated with the | ong-term bonds?

A Yes.

Q It's also true, isn't it, that in your
witten testinony, you did not disagree with
M. Mrtinez's factual assertion that the AAA and
BBB corporate bond rates, the 90-day non-fi scal
comerci al paper rates, and the 1-year treasury bond
rates are below -- and, in sone cases, significantly
bel ow -- the 6 percent carrying charge; isn't that
correct?

A ["'msorry. WII you restate that?

Q Just as a matter of fact, you have not
taken the position that the testinony offered by
M. Martinez concerning the AAA and BBB corporate

bond rates, the 90-day non-fiscal conmercial paper
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1 rates, and the l-year treasury bond rates are rage 102
2 bel ow -- and, in sone cases, significantly bel ow --
3 the 6 percent carrying charge?

4 A That's correct. In fact, the position we
5 have taken is that the carrying charge in the EBA

6 effective with the next general case should be

7 consi stent with the other nmechani sns the Conpany

8 has.

9 Q And what position is that as opposed to
10 the 6 percent carrying charge?
11 A So the Conpany's position is that the EBA
12 carrying charge should remain at 6 percent until the
13 next general rate case, which is pursuant with the
14 Deer Creek settlement. And then at that time, the
15 carryi ng charge shoul d be changed to the average
16 corporate bond rate of the preceding year, which is
17 consistent with all of the other nechani sns and was
18 recently set within the |ast year.
19 Q What was it set during the last -- I'm
20 sorry. | understand you. | msstated the question.
21 Let me ask you a hypothetical question then. |If the
22 carrying charge charged by an EBA deferral is higher
23 than the short-terminterest rates, isn't it true
24 that under that situation, the Conpany enjoys a
25 de facto loan of a favorable interest rate at the

Litigation Services | 800-330-1112
www. | i tigationservices.com



http://www.litigationservices.com

HEARI NG PROCEEDI NGS DOCKET NO. 09-035-15 - 01/17/ 2017

© 00 N o o b~ w N P

N D N D DM DN P P P PP P PP
gag A W N B O © 00 N O 0o b~ w N+ O

Page 102
expense of the EBA deferral account and therefore at

t he expense of the ratepayer?

M5. HOGLE: njection.
Argunent ati ve.

MR MOCORE: He's on cross.

COW SSI ONER LEVAR: Ms. Hogle, do
you want to respond?

M5. HOGLE: |'mnot sure what the
term"favorable” is or "at the expense of the
ratepayer."” It's taken out of context. Favorable,
that could be a nunber of things. So that is why |
believe it's argunentative.

COW SSI ONER LEVAR:  Anyt hi ng furt her
fromyou, M. Nbore?

MR MOORE: It was a hypothetical
question. By favorable |I neant higher.

COW SSI ONER LEVAR: | think the
question is leading, but that's appropriate for
cross-examnation, so | think I'll allow that
guestion to be answered.

THE WTNESS: |'msorry. Can you
repeat it?

BY MR MOORE:
Q Yes. Isn't it true in a hypothetica

situation that if a carrying charge was based on
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| ong-terminterest rates, the Conpany woul d actually
receive the benefit of a higher rate than short-term
rates at the expense of the EBA deferral account and
at the expense of the ratepayers?

A Not necessarily, because the EBA vari ances
can go both ways. It can be a giveback to custoners
as well as a recovery fromcustoners. And then,
al so, the Comm ssion has determned that -- the
Conmmi ssion ultimately determ nes what the prudent
carrying charge is, and, so in that fact, or given
that, | would say because the Conm ssion has
determ ned that the carrying charge is prudent that
that's what it is.

Q But the Conmi ssion hasn't determ ned that
at this point in this docket, have they?

A Earlier in this docket when they approved
the EBA, they approved a 6 percent carrying charge.

Q But you agree that the Conmm ssion could
consi der changing the carrying charge at the end of
t he next general rate case?

A Yes.

Q And isn't it true that fromits inception
to the date, the Conpany has general ly al nost al ways
benefited fromthe payback of the EBA? That,

nmeani ng that the true-up allowed the Conpany to
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recover nore funds in addition to this high carrying

char ge.

M5. HOGLE: bjection. |'mnot sure
that this witness should be speaking to whether the
Conpany has benefited or not. He doesn't see the
books on what the anmounts of those rates would be in
addition to what the Comm ssion allows for recovery.
He doesn't see those anounts, so he really has no
context in which to respond to that question.

COW SSI ONER LEVAR:  Thank you.

M. ©Moore, do you want to respond to that question?

MR. MOORE: Yes. He testified at
| engt h about the carrying charge, of the 6 percent
carrying charge. If he's not qualified to answer ny
qguestion, he's not qualified to offer this
testinony. So | would ask the Conmi ssion to either
direct the witness to testify or strike his
testi nony.

COMM SSI ONER LEVAR:  I'mgoing to
rule that the question is within the scope of his
testinony and so allow the witness to answer within
t he scope of his know edge.

A So in answer to your question, yes, the
EBA has resulted in the recovery of net power costs

from cust oners.
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1 BY MR MOORE: rage 205
2 Q At a 6 percent interest rate?

3 A Yes.

4 Q l"d like to turn really quickly to the

5 I nprudence issue and ask just one question. | don't
6 want to retrack your testinmony with the D vision,

7 but, to clarify for nme, you reject the contention

8 t hat under no circunstances the Conpany shoul d be

9 hel d Iiable for prudent outages caused by third
10 party contractors when the Conpany, as a result of
11 iIts own actions in negotiating the contract wth a
12 third party, has no contractual ability to seek

13 recourse fromthe third party?

14 A | didn't quite capture your guestion and
15 nostly because | couldn't hear a ot of it.

16 COW SSI ONER LEVAR:  Ms. Hogle, were

17 you -- | don't know if you were naking an objection.
18 I'"'mnot sure if | caught what the question was from
19 that, too, so | don't knowif a rephrase is nore
20 appropriate than going through an objection at this
21 poi nt .
22 BY MR MOORE:
23 Q Your testinony generally has been that
24 I nprudence deci sions should be made on a
25 case- by-case basis?
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1 A Correct. rage 0
2 Q So therefore, you reject any contention,

3 hypot heti cal |y, that under no circunstances should a
4 conpany be held |iable for prudent outages caused by
5 third party contracting partners when the conpany,

6 as aresult of its own acts in negotiating the

7 contracts with the third party, has no contractua

8 ability to seek recourse fromthat third party?

9 A | guess what | would say is our position
10 Is that outages have to be reviewed on a
11 case-by-case basis; that they're unique. Wether or
12 not a third party is involved, then the Conpany's
13 actions have to be reviewed on a case-by-case basis
14 to determ ne prudence.
15 Q So you don't reject the notion that in a
16 certain circunstance, a conpany should not be held
17 liable for the inprudent acts of a third party
18 despite the fact the conpany has chosen to negotiate
19 the contract in such a manner that the conpany does
20 not have the ability to seek recourse fromthe third
21 party?
22 M5. HOGLE: nbjection. Asked and
23 answer ed.
24 COW SSI ONER LEVAR: Do you want to
25 respond to the objection?

Litigation Services | 800-330-1112
www. | i tigationservices.com



http://www.litigationservices.com

HEARI NG PROCEEDI NGS DOCKET NO. 09-035-15 - 01/17/ 2017

Page 107

1 MR MOORE: M. WIding has

2 repeatedly stated that the prudence determn nation

3 has to be nade on a case-by-case basis. M question

4 just seeks to illustrate the fact that that

5 guestion, that that position, excludes the

6 possi bility of the Conpany making the argunent in

7 every case that they are not |iable for the manner

8 in which they contracted with the third party.

9 COW SSI ONER LEVAR:  And | under st and
10 the point you' re nmaking, and | amgoing to rule the
11 guesti on has been asked and answer ed.

12 BY MR MOORE:

13 Q Could you turn to page 6 of your rebuttal

14 testinony?

15 A Ckay.

16 Q Is it true that your testinony is that the

17 Conmpany shoul d have additional rounds of testinony

18 beyond the rounds of testinony granted to the other

19 parti es because the Conpany bears the burden of

20 denonstrating the cost -- that a cost is prudent?

21 A Yes. It is our position and the Conpany's

22 position that the rounds of testinony should not

23 change and remain as they are currently set in the

24 EBA procedure.

25 Q Is it not true that in many proceedings in
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front of this Conm ssion -- outside of the EBA

setting -- the Conpany has the burden of proof when
addi ti onal rounds of testinony are not offered?

A | cannot answer that. M limtation to
heari ngs and proceedi ngs outside of an EBA docket in

Utah are very |imted.

MR. MOORE: That's all | have. Thank
you.
COW SSI ONER LEVAR: M. Dodge?
MR, DODGE: Thank you, M. Chairman.
EXAM NATI ON
BY MR DODCE:

Q Good norning, M. WIding.

A Good nor ni ng.

Q You testified that in your view, a benefit
of the EBA is reducing the amount of general rate
cases. | assunme that's based on the burden to al
parties of a general rate case?

A Yes.

Q You acknow edge that there will be a
burden if the proposal to do annual net power cost
updates each year is instituted, that that will also
create a burden?

A Yes.

Q Do you agree that, effectively, the
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Legislature's action in the STEP | egi sl ation

effectively extended the pilot period through 20197

A Yes.

Q If so, then, isn't your proposal that the
Conmm ssion determ ne now that the EBA shoul d be nmade
permanent prenmature if the pilot is not over?

A | think that could be one position, and |
t hi nk t he Conpany woul d support not naki ng that
change until the end of the pilot program

Q From a nonl egal perspective, M. WIding,
Is it your viewthat so long as a cost itemis run
t hrough the Energy Bal anci ng Account, it is not
retroacti ve ratemaki ng because the statute says that
an energy bal anci ng account is not retroactive
r at emaki ng?

A From a nonl egal opinion, yes, ny opinion
Is that the EBA does not constitute retroactive
r at emaki ng.

Q So, for exanple, if a party were to
propose today that the EBA include an adjustnent for
bonus tax depreciation that's not captured in
current rates and propose that go to the EBA woul d
It be your nonlegal view that wouldn't be
retroactive going back to 2014 and forward?

A So | don't |ike your hypothetical
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1 situation. However, | guess | would say our

2 position would be that bonus depreciation is not a
3 net power cost item

4 Q And neither is chemcals, right?

5 A That's true, but as a profile simlar to
6 net power costs.

7 Q But with nmy hypothetical, if one were to
8 successful ly argue before this Conm ssion that

9 sonet hing |i ke bonus tax depreciation, the inpacts
10 of that, should be reflected through the EBA, your
11 nonl egal position would be that isn't retroactive
12 because the EBA is declared by statute not to be
13 retroactive?
14 M5. HOGLE: (bjection. Asked and
15 answer ed.
16 MR, DODGE: | think he fought ny
17 hypot hetical. Now |I'm asking himto not fight the
18 hypot heti cal and answer the question.
19 COW SSI ONER LEVAR: I f you woul d
20 just clarify what your answer was to the question,
21 M. WIding.
22 A So yes, the Conpany's position is that the
23 EBA does not constitute retroactive ratenaking and
24 that the bonus tax depreciation is not a net power
25 cost item

Litigation Services | 800-330-1112

www. | i tigationservices.com



http://www.litigationservices.com

HEARI NG PROCEEDI NGS DOCKET NO. 09-035-15 - 01/17/ 2017

1 BY MR DODCE: rage L
2 Q But if the Commi ssion were to rule that

3 that will go through the EBA, your nonl egal

4 position -- | recognize you don't nake the | ega

5 argunents for the Conpany -- but your nonl ega

6 position would be that retroactive ratenmaking

7 wouldn't be a problemin bringing back bonus

8 depreci ation inpacts from 2014 on?

9 A So ny nonl egal opinion would be for the
10 Conmm ssion to decide that because the statute
11 regardi ng the EBA does identify net power cost
12 itenms -- does identify specific net power cost
13 items. And so | guess ny nonl egal opinion would be
14 that that's sonething the Conm ssion would have to
15 det er m ne.
16 Q Hel p nme understand. Are you saying in
17 your view the statute only addresses net power cost
18 itenms in the EBA? That that's all that's all owed,
19 again, in your nonlegal view?
20 A | mean, again, |I'mnot an attorney. |
21 bel i eve the Comm ssion has latitude to nake the
22 decisions that it deens prudent in accordance with
23 the statute. | think the statute identifies what
24 net power costs are and then also states that the
25 EBA i s not retroactive ratenaking.

Litigation Services | 800-330-1112
www. | i tigationservices.com



http://www.litigationservices.com

HEARI NG PROCEEDI NGS DOCKET NO. 09-035-15 - 01/17/ 2017

1 Q I"'mtrying to understand the basis foliage e
2 sonme of your argunents in response to M. Thonson,

3 M. WIlding, and M. Thonson made two affirnmative

4 proposals for changes to the EBA as a matter of

5 policy. The first one was that prior period

6 adj ustnents not be allowed. On that one, as |

7 understand it, you responded on the nerits and argue
8 and di sagree with them and then urge the Conmm ssion
9 to allow prior period adjustnents to be nade, and
10 yet -- even though in this case no one is proposing
11 a prior period adjustnent, right?
12 A That is true. And | would just -- |
13 woul dn't call it a prior period adjustnent. 1'd
14 rather call it an adjusted accounting entry, an
15 accounting entry that's nade in the normal course of
16 busi ness to adjust sonething that's already been
17 booked.
18 Q Usi ng your characterization -- | didn't
19 mean to m scharacterize your testinony. On that
20 I ssue, there's nothing in this case where soneone is
21 proposing either to allow or disallow a specific
22 adj ustnent of that nature, is there?
23 A That's correct. It is all principled.
24 Q And yet, you responded saying the
25 Conmm ssi on should rule that those kind of
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1 adj ustnents are allowed, right? rage LS
2 A | responded saying that the accounting for
3 actual net power costs as reported in the EBA are

4 the actual net power costs as booked in the deferral
5 period and therefore should be allowed in the EBA

6 Q Right. M point is a different one; it's
7 a procedural one. You're not arguing that the

8 Conmm ssion shouldn't rule on that issue because

9 there's nothing in this docket where soneone is
10 maki ng a specific prior adjustnent or an adjustnent
11 of the nature you described in this case. That
12 hasn't been your testinony, right?
13 A That's correct.
14 Q And yet, you did say that on the other
15 i ssue, which is the contractor issue, you' re saying
16 because it's an itemthat requires the specifics of
17 the circunstance, the Conmm ssion shouldn't even rule
18 on it now. Don't you see those two positions as
19 I nconsi stent ?
20 A No. Because, one, using adjusting
21 accounting entries is just typical, standard
22 accounting according to GAAP accounting principles.
23 And so at that point, every single entry in our
24 actual net power cost could still be reviewed
25 i ndividually on a case-by-case basis for prudence.
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Regar dl ess of whether it was an adjusting accounting

entry or just a regular accounting entry, it could
still be reviewed for prudence. However, with the
out ages, |'m saying they should be reviewed on a
case-by-case basis, and it's not as clean as an
accounting nethod the way net power costs are
booked.

Q These adjustnents that you nmay propose
froma prior period should be reviewed on its own
nmerits under the specific circunstances, correct?

A. Yes, correct. As with all net power
costs.

Q Right. And so ny point is if the
Conmm ssion on this docket can appropriately rule on

that accounting adjustnent, can it not also rule as

a policy matter fromyour perspective -- |'m not
talking legally -- on whether or not contractor
i nprudence falls on ratepayers versus -- or can fal

on the utility versus the ratepayers?

M5. HOGLE: (njection. Asked and
answer ed.

MR. DODGE: No, | don't believe he
has answered this question.

COW SSI ONER LEVAR:  1'mgoing to

deny the objection.
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1 A So definitely the Comm ssion can ruIeI.Dage o
2 And ny position would be nore along the |ines that
3 it's not necessary because it's not going to change
4 anything. Even if the Comm ssion rules that an
5 out age can be deened as i nprudent when a third party
6 Is involved, there will still be discussion about
7 t he prudence regardi ng the Conpany's actions, and it
8 will still need -- as the DPU and the O fice have
9 both confirmed, there still needs to be a
10 case- by-case analysis of that issue, and therefore
11 it's not going to change anything. And that woul d
12 be ny position is that it's not going to do away
13 with the need for a case-by-case analysis or a
14 case-by-case review, and therefore it's not really
15 necessary.
16 BY MR DODCE:
17 Q So it won't change the fact that they
18 still need to do a case-by-case anal ysis of whet her
19 the actions |eading to the outage were inprudent?
20 A That's correct.
21 Q There is, though, is there not, a specific
22 policy issue that you're disputing wth the Division
23 that the Comm ssion could resolve here? Do you not
24 agree with that?
25 A | woul d maybe need you to clarify a little
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2 Q Then I will. If | understood your prior

3 testinony -- and tell nme if I"'mwong, and |I'm

4 summari zing, not trying to change it --

5 A | understand.

6 Q -- it was that you believe that the

7 prudence issue relative to the Conpany in hiring a
8 contactor is whether it was prudent under the

9 ci rcunstances when they hired the contractor -- to
10 hire that particular contractor -- and enter into
11 the contract that was entered into, not the issue of
12 whet her the contractor was inprudent in the way it
13 handl ed its obligations, which nmay have lead to the
14 out age?
15 A Yes. So the Conpany's position is that we
16 shoul d be hel d responsible for the standards of
17 prudence as outlined in the Uah statute, which is,
18 by ny understandi ng, that prudence is determ ned
19 based on the actions of the utility given what the
20 utility should have known if it would have been
21 reasonabl e that the utility incur that expense.
22 Q So what I'mtrying to flesh out is, is
23 there not, therefore -- do you not understand the
24 Division to be taking a position that using that
25 sanme standard, the prudence of the contractor the
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Conpany hires falls to the Conpany and not to its

rat epayers, and therefore, regardl ess of whether
it's prudent to enter into the contract at the tine,
if the contractor was inprudent in carrying out its
activities, that falls to the Conpany and not to
the ratepayer. 1Isn't that their position?

A Yes. | would agree wth you, and | woul d
say the Conpany's position is that prudence is not
perfection, and therefore, the Conpany's nanagenent
of that contract and that relationship and the
Conpany's actions should be what determ nes prudence
as according to the statute.

Q See, right now, I'mnot trying to argue
wi th you over that because | didn't file testinony
on that point. |I'mnot trying to argue with you
over how -- what is and isn't prudent. But |I'm
trying to point out, isn't there a policy issue
before the Conm ssion that they can properly resolve
in this one whether the Conpany's view of | ooking
only at the prudence of entering into the contract
under the circunstances at that tine is relevant or
the Division's view that the contractor's actions in
undertaking its activities, its obligations under
the contract, if they're inprudent, that falls back

to the Conpany.
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M5. HOGLE: (njection. Asked and

answer ed.

COW SSI ONER LEVAR: Do you want to
respond to the objection, M. Dodge?

MR DODGE: |If you've answered it,
pl ease tell me what the answer was; | didn't hear
it.

MS. HOGLE: Before he answers, |'d
like to renew ny objection. | think he's attenpted
to respond several tines.

MR DODGE: He's responded -- if |
may, M. Chairman -- but I'mtrying to get himto
acknow edge whether -- agree with me or not that
there's a policy issue before the Comm ssion that
doesn't require a look into the specific
ci rcunstances of each inprudent or allegedly
I nprudent act. It's whether we can even | ook to the
al l egedly inprudent acts of a contractor is the
point | believe the Division was trying to nake.
And |'m saying does he not agree that's a policy
I ssue before this Commission that it could resol ve.

COW SSI ONER LEVAR:  And | do
understand the point, but I"'mgoing to affirmthe
objection that he's answered, to the extent of his

know edge and opinion that specific question.
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BY MR DODCE:

Q kay. And to nmke sure there's no
confusion on this, is it the Conpany's view that the
Commi ssion in this docket can and should rule on
what the carrying charge should be effective at the
next general rate case?

A The Conpany's position is that the
carrying charge should remain at 6 percent. And
whet her the Conmm ssion should rule on what the
change woul d be at the next general rate case, |
woul d | eave that to the Conm ssion to deci de whet her
they should rule or not. But the Conpany's position
Is that we would support a carrying charge effective
with the next general rate case consistent with our
ot her mechanisnms. But | would | eave that to the
Comm ssi on whet her or not they should rule or wll
rul e.

Q M. WIlding, in your surrebuttal testinony
on page 11, I'll read this -- you don't necessarily
have to go there, but it's starting on |line 202 --
you wote, "Annual NPC updates can reduce the
i nevitabl e deviations, but parties should work
together to conme up with a procedural schedul e that
limts the anobunt of rate changes for custoners and

allows nore tine for the DPU s audit of the EBA. "
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I'd just like to ask in what context you're

suggesting that working together should occur to
come up with a better procedural schedul e?

A In the context that annual updates of base
net power costs are inplenented.

Q You under stand today that by Conmm ssion
order, there's a very specific schedule. Are you
suggesting the Conm ssion not rule on whether that
shoul d be changed here and defer that to a
col | aborative effort by the custoners and the
Conpany and the regulators or what? | just want to
under stand what you were suggesting.

A So only if annual updates are -- only if
annual updates are inplenented in the EBA woul d
there need to be sone coll aborative effort to cone
up with a schedul e.

MR, DODGE: | had m sunderstood that.
Thank you. | have no further questions.

COW SSI ONER LEVAR:  Thank you. M.
Evans?

MR, EVANS: | think I'Il pass on this
wi t ness. Thank you.

COMWM SSI ONER LEVAR:  Any redirect,
Ms. Hogle? O if you have lengthy redirect, should

we save it for after lunch or would you rather go
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ahead now?

M5. HOGLE: W can break for [unch.

COW SSI ONER LEVAR: Wiy don't we
break until 1:10. Thank you.

(A recess was taken.)

COW SSI ONER LEVAR: M. W di ng,
you're still under oath, and we'll go to Ms. Hogle
for any redirect.

REDI RECT EXAM NATI ON
BY M5, HOGLE:

Q | just have a few questions. Thank you
M. WIding, do you recall M. Schm d asking you
about over earning?

A Yes.

Q Isn't it true that the financial inpact of
bot h over and under earning rests w th stakehol ders,
not custoners?

A Yes.

Q And you were al so asked about the nunber
of books the Conpany keeps as it related to |line of
questioning related to adjusting accounting entries.
Do you recall that?

A Yes.

Q To your know edge, have any parties in any

of the other Conpany's service territory, both east
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and west, made simlar recomendati ons regarding

doi ng away with adjusting accounting entries?

A No.

Q And so the Conpany is allowed and does
make adj usting accounting entries in accordance with
GAAP and in the ordinary course of business in all
of its jurisdictions, correct?

A Yes.

Q And, finally, M. WIding, can you clarify
what Rocky Mountain Power's position is on carrying
char ges?

A Yes. Qur position is that the carrying
charge should remain in place at 6 percent as
approved by the Conmm ssion previously and in
accordance with the Deer Creek settl enent docket
until the next general rate case. And if the
Conmm ssion Wi shes to decide or to order a change
effective with the next general rate case, the
carrying charge rate should be consistent with our
ot her nechani sns, nanely, the average corporate bond
rate of the preceding year.

M5. HOGLE: | have no other redirect
questions for the w tness.
M5. SCHMD: M. Chairman, from

Counsel 's questions, it appears to ne that she m ght
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have m sunderstood our position. May | ask a couple
of clarifying questions?

COMM SSI ONER LEVAR: | was going to
al l ow everyone a chance for recross if they wanted
to.

EXAM NATI ON
BY Ms. SCHM D
Q So did you understand that | was not
suggesting that you forego nmaki ng GAAP accounti ng

adj ustnents to your non-regul atory books?

A Yes.
M5. SCHM D:. That's my question.
COW SSI ONER LEVAR: M. Moore, any
recross?
MR, MOORE: No recross. Thank you.
COW SSI ONER LEVAR:  Thank you.
M . Dodge?
MR, DODGE: No questi ons.
COW SSI ONER LEVAR: M. Evans, you
didn't have any cross. Thank you, M. WIlding. I'm

sorry, wait. Comm ssioner Cark, any questions for
you?
COW SSI ONER CLARK:  No questi ons.
COMWM SSI ONER LEVAR:  Conmi ssi oner
Vi t e?
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COMM SSI ONER WHI TE.  Just a coupl e of

questions. The first one is out of curiosity.
EXAM NATI ON

BY COW SSI ONER WHI TE:

Q Are you aware of |ast year's average
corporate bond rate?

A Currently, | couldn't tell you off the top
of ny head.

Q The second question -- | hate to go back

there, but I"'madmttedly a bit confused in terns

of, | guess, the Conpany's perspective in terns of
t hi s whol e outage prudence review. | think I

heard -- | know there was sone back and forth --
and, | guess, disabuse ne if I was incorrect on the

Conpany's position, but is it the Conpany's position
that once the contract is, you know, signed,
what ever, that at that point -- and there's sone
eval uation of that but beyond that -- that's kind of
the end of prudence revi ew beyond that point?

A No. | would say our position is that each
outage is unique and has to be reviewed on a
case- by-case. But the standard of prudence is based
upon what the Conpany shoul d have known and if they
woul d have reasonably incurred those costs know ng

what a utility would have known. And so regardl ess
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of whether the third party is involved in an outage
or what caused the outage, whether it was -- what
part in the process caused the outage, it still has

to be reviewed on a case-by-case basis. And that's
not going to change even wwth a statenent fromthe
Conmmi ssion in ny opinion.

Q So after a contract is signed, even if
there's sonething beyond that where it's the fault
or the alleged fault of a third party, the
Conmmi ssion would still have discretion of whether to
nmake a determ nation of whether that was, | guess,
ultimately the Conpany's adm nistration of the
contract was prudent?

A Yes, | believe so. Yes.

Q kay. | frankly amstill not sure why
that's different, you know, than what's currently
the practice. | nean, help ne understand that.

What is the Division trying to address here?

A | guess | would agree with you, and that's
why | think nothing will change. And so ny thought
iIs -- 1 nean, | don't know. | don't want to speak
for the Conmm ssion or, excuse ne, the Division and
what they're trying to get. But it's ny opinion
t hat not hi ng woul d change the Conm ssion's statenent

on the outages of prudence or prudence of outages.
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1 COW SSI ONER WHI TE:  Ckay. That's al Irag;e Hee
2 have, Chair.

3 COW SSI ONER LEVAR: | don't have anyt hing
4 el se. Thank you, M. WIlding. M. Hogle, anything
5 el se fromyou?

6 M5. HOGLE: No further questions.

7 The Conpany rests.

8 COW SSI ONER LEVAR:  Thank you.

9 M. Moore?

10 MR. MOORE: The Ofice would like to
11 call Danny Martinez.

12 DANNY A. C. MARTI NEZ,

13 havi ng been first duly sworn to tell the truth, was
14 exam ned and testified as foll ows:

15 EXAM NATI ON

16 BY MR MOORE:

17 Q Coul d you pl ease state your nane, address,
18 and occupation for the record?

19 A Yes. M nane is Danny A.C. Martinez. |
20 ama utility analyst for the Ofice of Consuner

21 Services. M business address 160 East 300 Sout h,
22 Salt Lake City, 84111.

23 Q Did you prepare direct testinony on

24 Septenber 21st, rebuttal testinony on Novenber 16th,
25 and surrebuttal on Decenber 15th in 2016 for this
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2 A Yes.

3 Q Do you have any changes to be namde to that
4 testinony?

5 A No.

6 Q If | ask you the sanme questions, would

7 your answers be the sane?

8 A Yes.

9 MR. MOORE: Your Honor, at this

10 point, | nove for adm ssion of his testinony.

11 COW SSI ONER LEVAR: I f any party

12 obj ects, please indicate. |'mnot seeing any. The
13 notion is granted.

14 BY MR MOORE:

15 Q Have you prepared a summary of your

16 testi nony?

17 A | have.

18 Q Wuld you like to give it?

19 A Yes. Good afternoon, everyone. | filed
20 direct, rebuttal and surrebuttal testinony in this
21 EBA eval uati on docket addressing many of the

22 O fice's concerns and positions about the EBA

23 M. Phil Hayet will also be presenting sone of the
24 Ofice's issues. | addressed the follow ng: The
25 EBA carrying charge nodification of the filing

Litigation Services | 800-330-1112
www. | i tigationservices.com



http://www.litigationservices.com

HEARI NG PROCEEDI NGS DOCKET NO. 09-035-15 - 01/17/ 2017

© 00 N o o b~ w N P

N D N D DM DN P P P PP P PP
gag A W N B O © 00 N O 0o b~ w N+ O

. . Page 128
schedul e; an additional EBA eval uation; the nature

of the EBA;, the test period m smatch issue; and
renmovi ng wheel ing revenues fromthe EBA deferral
cal cul ati on.

Regardi ng the EBA carrying charge, | cited
docket 15-035-69 as the basis for addressing the
issue in this current docket. The Comm ssion
stated, "Wth respect to the EBA, we concl ude
Paci fi Corp's argunment that the EBA carrying charge
interest rate should not be changed during the pil ot
peri od and shoul d be eval uated during the EBA
eval uation in 2016 is reasonable.” This docket has
been established as a venue in which parties may
propose changes to the EBA carrying charge. Wile
6 percent was considered to be reasonable as the
carrying charge cost rate at the inception of the
EBA, interest rates have dropped since the carrying
charge rate was set and should be adjusted to
reflect current financial conditions.

In ny direct testinony, | recommended t hat
t he Commi ssion should adopt a short-term bond rate
as the basis for establishing a new EBA carrying
charge. Since the EBA deferral period is defined as
the cal endar year prior to the EBA filing date,

short-termrates would be applicable to the EBA s
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_ _ _ Page 129
deferral period and an appropriate carrying charge.

Usi ng long-term financing for short-term expenses
creates unnecessary additional finance costs. As
such, the Ofice recommends the EBA carrying charge
shoul d be set at the 12-nonth LIBOR interest rate in
effect at the end of the EBA deferral period. The
interest rate information is updated with a nonth

| ag, providing sufficient tinme for the Conpany to
include in its March EBA filing. This data is also
readily available. The Ofice's carrying charge
recommendation, if accepted by the Conm ssion, would
be presunably inplenented in the next general rate
case, thus conplying with the agreenent signed in
Docket 14-035-147 or as discussed in the Deer Creek
stipul ation.

My testinony al so nade a recomendation to
change the current EBA filing schedule. The current
filing schedul e creates confusion on when issues are
presented and appropriately rebutted. The Ofice
recommends that since the Conpany has filed direct
testinony acconpanying its application, the direct
testinony round should be for all parties other than
t he Conpany. Then the Conpany would file its
response testinony to the Division's audit report

and all other direct testinony during the rebuttal
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phase as other parties. This filing schedule

nodi fication would all ow parties to have equa
opportunity to file testinony and respond to
testinony in EBA proceedi ngs.

My testinony discussed the need for
further EBA evaluation resulting fromthe passage of
Senate Bill 115 in the 2016 | egislative session.

SB 115 requires the Conmm ssion to report on the EBA
to the Public Uilities and Technology Interim

Commi ttee before Decenber 1st in 2017 and 2018. In
Docket 16-035-TO05, the Conm ssion further stated
that SB 115 requires continued revi ew of the EBA

t hrough 2019. The O fice recomends that the

Conmmi ssi on devel op and articul ate a process though
whi ch st akehol ders can provide conments that the
Conmmi ssion can consider in developing its reports to
the Legi sl ature.

My testinony opposes making the EBA
permanent at this time. The EBA eval uation period
was to end at the end of 2016, but the Conmm ssion
ruled that it was effectively extended by the
passage of SB 115. Wthout a thorough study of the
changes caused by SB 115, the public interest would
not be served by making the EBA permanent at this

time. The Ofice asserts that the Comm ssion shoul d
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wait to make any orders addressing the pernmanency of

EBA until after the reports to the Legislature
required by SB 115 are conpl ete.

My testinony addressed how the test period
m smatch issue is a natural consequence of the
current design of the EBA. After review ng the
alternatives for addressing the test period m smatch
I ssue, the O fice supports the Division's proposa
of requiring the Conpany to file a general rate case
every three years with an updated NPC forecast.
However, if the Conm ssion approves the Conpany's
proposal, the Ofice recommends that the Comm ssion
i nclude a requirenent the Conpany tine a genera
rate case at a mninmumof every three years starting
July 2017.

Lastly, ny testinony opposed the
Di vision's recomendation to renove wheeling
revenues fromthe EBA deferral. The Division
of fered no evidence other than a phil osophica
rational for renoving wheeling revenues.

| testified there were two reasons for not
renmovi ng wheeling revenues. First, renoving
wheel i ng revenues woul d represent an inconsistent
treatnent in ratenmaking principles. The Conm ssion

recogni zed the inportance of including wheeling
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revenues in maintaining consistent treatnent of

related rate elenents in the EBA deferral

cal cul ation when it stated the following earlier in
this proceeding in its order dated March 2, 2011:
“"We find it appropriate to include whol esal e
wheel i ng revenues, FERC account 456.1, in the

bal anci ng account cal cul ati on. Though not nodel ed
t hrough GRI D, wheeling revenues have al ways forned
an offset to wheeling expenses in general rates. To
set power-related rates without recognition of this
of fsetting revenue would violate the nmatching
principle."

Second, with the renoval of the 70/ 30
shari ng band, having wheeling revenues as an offset
to wheeling costs is the only benefit the EBA
currently provides ratepayers. Including wheeling
revenues in the EBA deferral cal cul ation has
decreased EBA deferrals to custoners on average by
5.56 percent. Thus, the Division's proposal to
renmove wheeling revenues fromthe EBA is essentially
a proposal to renove the only elenent of the EBA
t hat benefits ratepayers.

The O fice's position since the inception
of the EBA has been that wheeling revenues should be

included in the EBA deferral cal cul ati on.
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M. WIding's and M. Peterson's suggestion for

creating another tracker to track wheeling revenues
and ot her variable costs nerely adds an additi onal
net power cost recovery nechanismthat is redundant
and unnecessary. The Ofice recommends to the
Conmmi ssion that wheeling revenues should remain in
the EBA deferral calculation and not segregated into
a separate tracker. And that concludes ny summary.
MR MOORE: M. Martinez is available
for cross-exam nation.

COW SSI ONER LEVAR:  Thank you.

Ms. Schmi d?
EXAM NATI ON
BY M5. SCHM D
Q Good afternoon. Were you present in the

heari ng room when M. Peterson testified this
nor ni ng?

A Yes.

Q Not wi t hstanding -- did you hear
M. Peterson say that there was not a cause and
effect rel ationship between wheeling revenues and
wheel i ng expenses?

A | did.

Q Notw t hst andi ng that statenent, you stil

want wheeling revenues in the EBA?
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1 A Yes. rage 28
2 M5. SCHM D:. Thank you. That's all
3 nmy questi ons.

4 COW SSI ONER LEVAR:  Thank you.

5 M . Dodge?

6 MR, DODGE: | have no questions.

7 COW SSI ONER LEVAR: M. Evans?

8 MR, EVANS: No questi ons.

9 COMW SSI ONER LEVAR:  Ms. Hogl e?

10 M5. HOGLE: | have no questions.

11 COW SSI ONER LEVAR:  No questi ons.
12 kay. Any redirect, M. Mbore?

13 MR, MOORE: No. Thank you.

14 COMW SSI ONER LEVAR: M. d ark?

15 COW SSI ONER CLARK:  No questi ons.
16 COW SSI ONER LEVAR: M. Wite?

17 COW SSI ONER WHI TE: No questi ons.
18  Thanks.

19 COW SSI ONER LEVAR: | don't have any
20 questions. Thank you, M. Martinez. M. Mbore?
21 MR MOORE: M. More calls Philip
22 Hayet to the stand, please.

23 PHI LI P HAYET,

24 havi ng been first duly sworn to tell the truth, was
25 exam ned and testified as foll ows:
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2 BY MR MOORE:

3 Q Coul d you pl ease state your nane, address,

4 and who you are testifying for, for the record,

5 pl ease.

6 A Yes. My nanme it Philip Hayet. 1'm

7 testifying on behalf of the Ofice of Consuner

8 Services, and ny address is 570 Col onial Park Drive,

9 Roswel |, Georgi a 30075.

10 Q And, in this docket, have you prepared a

11 direct testinony filed Septenber 22, 2016, rebuttal

12 testinony filed Novenber 16, 2016, and surrebutt al

13 testi nony Decenber 15, 20167

14 A Yes.

15 Q Do you have any changes to make to that

16 testi nony?

17 A | do not.

18 Q If | asked you the sane questions today,

19 woul d your answers be the sane?

20 A They woul d.

21 MR MOCORE: At this point, the Ofice

22 would nove for admi ssion of his witten testinony.

23 COW SSI ONER LEVAR:  Thank you. If

24 anyone objects to that notion, please indicate to

25 me. |'mnot seeing any, so that notion is granted.
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1 BY MR MOORE: rage 198
2 Q Have you prepared a summary of your

3 testi nony?

4 A Yes, | have.

5 Q Wul d you pl ease provide it?

6 A Yes. Thank you. Good afternoon,

7 Conmmi ssioners. | appreciate the opportunity to

8 provide this testinony to support the Ofice's

9 position in this docket. |In addition to Ofice

10 wtness Dan Martinez, | filed direct, rebuttal and
11 surrebuttal testinony addressing sone of the

12 O fice's concerns regardi ng eval uati on of the EBA
13 The issues that | addressed included a

14 change to the EBA carrying charge rate, the

15 inclusion of interimrates of part of the Division's
16 proposal to extend the procedural schedule, the

17 appropri ateness of including out-of-period

18 adj ustnents, consideration of inprudent third party
19 out ages, and the Conpany's proposal to include

20 addi tional costs in the EBA

21 In the interest of time, | wll just

22 hi ghl i ght sone of these issues. Regarding the

23 carrying charge issue, nmy direct testinony supports
24 the Ofice's position that in the current interest
25 rate environnent, the use of a 6 percent carrying
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charge rate for the EBA deferral balance is

overstated, especially considering the underlying
assets that make up the deferral balance. The

O fice recoomends that the carrying charge rate
shoul d be changed to be based on a short-term debt
rate. The period over which the deferral balance is
paid off is generally just one year, and the risk of
cost recovery is |low, which makes the use of
short-term debt rate reasonabl e.

In my testinmony, | also provided a survey
of carrying charge rates used in simlar proceedings
by utilities in eight other states, including other
states in which PacifiCorp operates. Based on this
survey, it's evident that the carrying charge rate
in those states is significantly | ower than what is
used here. And in five of the eight states, the
rates used are consistent with short-term debt
rates. The Ofice reconmmends that the EBA carrying
charge rate should be set at the 12-nonth LIBOR
interest rate, as M. Martinez stated, in effect, at
the end of the EBA deferral period. And this change
shoul d be inpl enented begi nning with the next
general rate case.

Regarding the Division's request to extend

t he procedural schedule by four nonths, the Ofice
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believes this extensi on woul d be reasonabl e.

However, the office does not support the Division's
associ ated recommendation to inplenent interimrates
just because a procedural schedule will be extended
by four nonths. This would just be a short
extensi on period, and carrying charges would either
be paid to or by the Conpany on the outstanding
deferral bal ance, so there would be no need to al so
I npl ement a provision for including interimrates.

Furt hernore, the Comm ssion has nade it
cl ear during these proceedings that it is opposed to
including interimrates in the EBA process. The
O fice supports the Division's request for an
extension in the EBA eval uati on schedul e, but
opposes adding in a provision to include interim
rates.

Regar di ng the appropri ateness of incl uding
out - of - peri od judgnents in the EBA the Ofice
agrees with the Dvision that the Conpany shoul d not
be permtted to include in current EBA deferral
periods adjustnents to costs that were previously
included in prior periods. | believe this is
consistent with the Conm ssion's objectives for the
EBA as is stated in a prior EBA order that it was

I npl ementing a process requiring one annual rate
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change follow ng the conpletion of the Division's

audit wthout interimrates. The Conm ssion
explained its preference for only all ow ng one
annual rate change because it wanted to avoid
litigation of these sane issue occurring on nultiple
occasions. This could conceivably happen if

out - of - peri od adjustnents were permtted froma
prior EBA period. The Comm ssion found that this
woul d be inefficient and unjustified, and the O fice
bel i eves that out of period adjustnents shoul d not
be permtted.

Lastly, in ny rebuttal testinony I
supported the Division's recommendati on that the
Conmmi ssion should clarify to the Conpany that
whet her a forced outage is caused by the action of
the Conmpany and its enpl oyees or by the actions of
the third party acting on behalf of the Conpany, the
Conpany is ultimately responsi ble for the prudence
of these actions. |In the past, the Conpany has
argued that it should not be held |iable for the
actions of a third party that nay have caused an
i nprudent forced outage. | disagree and believe
t hat the Conm ssion shoul d make clear that the
Conpany could be held liable for the inprudent

actions of third parties operating on its behalf.
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Paci fi Corp has an obligation to provide reliable

power at the | owest reasonabl e cost and as conpared
to the ratepayer, the Conpany is the only party in a
position that could possibly ensure that its third
party contractors do not cause outages that
ot herwi se coul d have and shoul d have been avoi ded.
Paci fi Corp nust be responsible for the actions of
its own enpl oyees and the actions of the third party
contractors that it hires. However, in fairness to
the Conmpany, | recommend that in articulating such a
policy, the Comm ssion should also state that it
will continue its practice of evaluating each outage
based on the facts and circunstances associated with
each outage, including outages caused by third
parties. And this concludes ny summary.

MR, MOORE: M. Hayet is avail able
for cross.

COW SSI ONER LEVAR: Ms. Schnid, any
Cross?
BY Ms. SCHM D.

Q Yes. Just a bit. M. Hayet, were you in

t he hearing room when Pacifi Corp Rocky Muntain
Power witness M. WIding and | discussed addi ng
additional itens to the EBA, such as fuel start-up

costs?
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1 A Yes.

2 Q Have you seen utilities attenpt to put

3 non- net power cost itens into energy bal anci ng

4 account s?

5 A | have seen other utilities include fuel
6 costs, including start-up costs if that's your

7 questi on.

8 Q Yes. Are you concerned that there m ght
9 be other things this conpany or other conpanies
10 m ght seek to get in the EBA?
11 A. | definitely am and | think |I nade that
12 clear through ny testinony that that is, as | have
13 heard today, a little bit of a slippery slope. And
14 so | prefaced in ny testinony that we do not wish to
15 open up for having the Conpany -- by allowing this
16 opening up the opportunity for the Conpany to

17 continue to add in additional, additional,

18 additional itens. W consider that when nmaking this
19 posi tion.
20 M5. SCHM D:. Thank you. Those are
21 all ny questions.
22 COW SSI ONER LEVAR:  Thank you.
23 M . Dodge?
24 EXAM NATI ON
25 BY MR DODGE:
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Q Thank you, M. Chairman. Good afternoon,

M. Hayet. Just briefly, on the same subject, you
touched on | ooking back to the Conmm ssion's order to
see what its objective was in not allowng interim
rates before. So you | ooked for the Comm ssion --
what made it say we're not going to use them before.
Did you do the same thing, |ook back at why the

Conmm ssi on concl uded an EBA was in the public
interest in the first place or what the reason was
why an EBA m ght be appropriate in decidi ng what
items should or shouldn't be included in the EBA?

A | | ooked back over the proceedi ngs that
|'ve been a part of but not necessarily | ooking back
further in all cases. So |I'mnot sure exactly what
you' re suggesti ng.

Q Wll, | guess I'mtrying to find the test,
that slippery slope we've been tal king about. \Were
do you put the brakes on? How does one put the
brakes on without reference back either to the
enabling statute that tal ks about net power costs or
the Commi ssion's objective in adopting the EBA and
saying it was in the public interest to deal with
the health of the -- the financial health of the
utility? Are those not good benchmarks for what not

ought to be included in the EBA?
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1 A | would say it is, yes. So | would az?%ial43
2 that that m ght be a good thing to consider prior

3 orders of the Conm ssion. But in ny case, it has

4 been ny experience in other jurisdictions that

5 utilities have attenpted to load in all kinds of

6 costs into the fuel proceeding or net power costs

7 type of proceeding. So my concern in establishing

8 this position was whether or not the Conpany is

9 attenpting to do just that, load in costs that

10 certainly aren't related to power costs, and | cane
11 to the conclusion that fuel costs are fuel costs,

12 and those are related to the generation. Wthout

13 starting up a unit, it's inpossible to generate a
14 megawatt hour, and therefore | consider that to be a
15 power cost.
16 Q You woul dn't say the sanme for chem cal or
17 PTC, right? The exact sane justifications you just
18 gave. They're not power costs, are they?
19 A Well, with chem cal costs, ny
20 justification is that those are used, they are
21 considered in other jurisdictions as being part of
22 net power costs, they are part of the generation.
23 Wt hout being able to add chem cal treatnent, you
24 cannot generate a negawatt hour of power fromunits.
25 Q Isn't it true that virtually every expense
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of the utility is needed to generate power fromthe
uni ts?
A To a certain extent, | would agree that

you could attenpt to stretch the argunent and say
that, yes. | think you have to be careful in
allowing -- | think that gets back to the point that
you woul d have to be very careful in allow ng things
that, you know, stretch it that far. 1'mnot seeing
that with these itens, but | get the points. W
want to be very careful about allow ng additional
items into the EBA

MR, DODGE: No further questions.

COW SSI ONER LEVAR:  Thank you. M.

Evans?
MR, EVANS: No questions here. Thank
you.
COW SSI ONER LEVAR:  Ms. Hogl e?
EXAM NATI ON
BY MS. HOGLE:

Q Maybe just one. Hello, M. Hayet. You
nmentioned in your summary that in the past, the
Conpany has argued that it shouldn't be held
responsi bl e for outages that are caused by third
party contractors. Was that related to a specific

out age; do you recall?
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A What | can say is | know that it mght be

hel pful if | quoted frommy testinony on that
question, because |I have worked on the cases as
Daymar k has been a part of the cases and they noted
on behalf of the Division their position about how
t he Conmpany has responded. And |I've al so observed
how t he Conpany has responded in cases where the
cl ai m of inprudent outages that have been caused by
either the third party contractors or by the third
party operators.

Q But that was with respect to a specific

outage in that case, correct? |Is that true or not?

A Those were in response, yes, to specific
out ages, but they were the sanme responses -- very
typi cal response -- being that -- basically what |

quot ed, typically, as Daymark knows, the Conpany
woul d argue that it is unreasonable to penalize
PacifiCorp for a third party's performnce when
Paci fi Corp has no contractual ability to seek
recourse fromthat third party. 1|'mquoting the
Daymark report that was attached to M. Thonson's
testinony, and that's in ny rebuttal testinony,
Novenber 16 rebuttal testinobny. So it's a typica
situation that if it's a third party outage, the

Conpany woul d respond in a way that says, basically,
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| i sten, we have no recourse, therefore, it's athird

party. And as we've also heard today, basically,
because it's a third party and the Conpany was
prudent in its hiring practice of that third party,
that should be sufficient. And all we're saying is
no, the Conpany needs to still take ownership
responsibility, that if there's an inprudent outage
caused by the third party, then the Conpany could
still be |liable under that situation.

Q And that could be determned at the tine
of the specific outage that is being reviewed in a
specific case; is that correct?

A Vell, | don't see that it has to. | think
it could be made clear, it could be articulated so
that the Conpany clearly understands that the events
at the tinme will be reviewed -- the specific events
wll be reviewed -- but it could be articul ated that
there should be no distinction between the Conpany
and its enpl oyees causing an outage and that of a
third party causing an outage. That is, that the
Conpany could still be responsible for any inprudent
acts under either of those. That could be
articul ated today and that's what the ask is here.

Q And so you think that the articul ati on of

that here today and maki ng that bl anket statenent
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1 i ke that couldn't be taken out of context by rage 4
2 parties if the Comm ssion were to make that

3 finding -- that blanket statement -- in a proceeding
4 such as this where there is no specific outage at

5 I ssue or in question?

6 A I don't, and the reason why |I don't think
7 it would be -- what would help for it not to be

8 taken out of context is the fact that |I'mal so

9 stating that | think as part of that articul ation,
10 the Comm ssion should say that it's going to do just
11 i ke what it does today. It should evaluate on the
12 facts and circunstances of each particular
13 situation, but, again, that there's no distinction.
14 That's all 1'"masking for the Comm ssion to
15 articulate, that there will be no distinction
16 bet ween an outage caused by its own enpl oyees versus
17 an outage caused by the enpl oyees of an agent acting
18 on behal f of the Conpany. The Conpany should stil
19 have that responsibility.
20 Q Do you disagree that parties wll have an
21 opportunity to nmake that argunent in a specific
22 case?
23 MR, MOORE: njection. Asked and
24 answer ed.
25 COW SSI ONER LEVAR: Do you want to
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2 M5. HOGLE: No. | think it's a fair
3 qguestion given his recommendati on.

4 COMM SSI ONER LEVAR:  I'mgoing to

5 deny the objection and allow the question to be

6 answer ed.

7 THE WTNESS: Coul d you repeat the

8 qguestion, please?

9 BY Ms. HOGLE:
10 Q Do you di sagree that any party will have
11 that opportunity to nmake that argunent in that
12 specific case where all of the facts will be in

13 evi dence, both legal and factual issues?

14 A | did not disagree. Wat | just sinply
15 think is that the Conpany -- it should be

16 articulated, particularly for the Conpany's benefit,
17 that the Conpany is clear on that the Conm ssion

18 bel i eves that there should be no distinction between
19 an outage as caused by its enpl oyees versus an
20 out age caused by its agents. That's all I'm
21 suggesting. That clarification should be nmade for
22 t he Conpany's behal f.
23 Q WI Il that change -- will a Conmm ssion
24 finding change anything going forward in terns of
25 parties' opportunity to make those argunents |ater?
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1 A It will change the Conpany's ar gurrentza?en e
2 the future, because the Conpany will not go to that
3 argunment .

4 Q The argunents that have been made by the
5 Conpany that you just nentioned, those were nade

6 specific to specific outages, correct?

7 A It was nade to an outage, and it was

8 sinply stated the Conpany shoul d not have

9 responsibility because it's a third party.

10 Q You agree, though, that there was nore to
11 that than what you just nentioned; there were a | ot
12 of argunment made in addition to that?

13 A Yes.

14 M5. HOGLE: Okay. Thank you. No

15 further questions. Thank you.

16 COW SSI ONER LEVAR:  Thank you. Any
17 redirect, M. Moore?

18 MR, MOORE: No. Thank you.

19 COW SSI ONER LEVAR:  Thank you.

20 Conmm ssi oner Wiite, do you have any questions?

21 COW SSI ONER WHI TE:  Just a coupl e.
22 EXAM NATI ON

23 BY COW SSI ONER WHI TE:

24 Q Is it your understanding that contracts
25 with third parties are different for each contract?
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In other words, they contain different terns and

condi ti ons?

A Yes.

Q And is it your understandi ng that, for
exanpl e, dependi ng on who bears which risk, based
upon the ternms and conditions of the contract, that
the costs may shift based upon that risk adjustnent?

A That could be true that the cost
responsibility could shift, but it's the Conpany who
has the responsibility for ensuring that the
custoners are protected. And so, you know, if the
contract shifts the risk to the vendor, to the
contractor, then the Conpany has the obligation to
go after it, but the custoner still has to be
protected. |If the obligation is on the Conpany and
the ratepayers are harned by the outage, then the
Conpany, again, under that situation, has to ensure
that the ratepayer is protected. So in either
situation, it always does cone down to the Conpany
having the responsibility.

Q So based upon that answer, it sounds Iike,
getting back to this concept, that prudence
determ nati on woul d be reviewed on a case-by-case
basi s based upon the context of not only the actions

of the Conpany and the contractor, but the context
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of the contractual terns and conditions?

A One sinple distinction I'm maki ng, which

is that the Conpany can't say, "Because it was a
third party, it wasn't us." There are situations
where there's a third party operating a generating
unit who is clearly at fault in this particul ar
situation. And the Conpany would say, well, | ook,
you know they're follow ng the proper practices, but
we're not the operator. And because we're not the
operator, we shouldn't be held responsible for what
the practice of that other conpany is doing. And
that should not by the case. The Conpany has to
understand that it is responsible whether it's the
operator or if it is in an agreenent that sonebody
el se woul d be the operator. It has to have a role
and make sure that it's follow ng proper utility
best practices in operating that plant.

COW SSI ONER VHI TE:  That's all the
guestions | have, Chair.

COW SSI ONER LEVAR:  Conmi ssi oner
A ark?

EXAM NATI ON
BY COMMM SSI ONER CLARK:
Q Sol'mfollowng up with the Iine of

guestioning. So one fact that the Conm ssion m ght
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exam ne, or one set of facts, that it m ght exam ne

in the context that you were addressing with
Conmm ssioner Wihite is what appropriate utility
practice would be or is in relation to supervising

the work of a third party contractor; is that

correct?
A Yes.
Q And regardi ng providing contractually for

recourse or not, there could be at |east a cost
associ ated with what recourse and how nuch recourse
Is available to the Conpany. |s that correct as
wel | ?

A There coul d be, yes.

Q So, again, those would be part of the
factual determ nations in a prudence inquiry that
t he Comm ssion woul d nmake?

A Yes, yes.

COW SSI ONER CLARK:  Thank you. That
concl udes ny questi ons.
EXAM NATI ON

BY COW SSI ONER LEVAR

Q Thank you. [|'d like to ask a question
based on an assunption, and I'll recognize that this
assunption is still a disputed issue in this case.

But assune that the EBA Pilot Programis extended to
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1 2019 and that in 2019 this Conm ssion and the

2 Legi sl ature have to do an eval uation of the success

3 of the EBA program To what extent would nmaking a

4 change now to either the carrying charge or in the

5 I nclusion of chem cal startup and correction tax

6 credit costs, any of those things conplicate an

7 impartial analysis three years from now of the

8 success of the EBA Pil ot Progranf

9 A So if you were to wait for the next rate

10 case, and let's say it was held in 2017 at sone

11 point, and there was a determ nation at that point

12 to lower the carrying charge rate -- so then going

13 forward after that point, the Conpany woul d be

14 chargi ng custoners based on perhaps a lower -- as

15 bei ng requested by parties in this case. And what |

16 think you're saying is do you believe that -- you're

17 asking nme if | believe that could affect your

18 eval uation of the EBA, the 2019 tine point, and

19 whet her or not that it should go forward after that

20 and whether it should be nmade pernmanent, for

21 exanpl e.

22 Q Not just the carrying charge but also for

23 the chem cal startup and correction tax costs, too.

24 A Just taking the carrying charge as an

25 exanple just to begin with, I don't know -- |
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under stand what you're saying, is that a fact that

can influence whether or not you would want to nake
it permanent. And | don't think it probably really
woul d factor in too nmuch. | think that you could
definitely nmake a consideration of |owering the
interest rate, and | really don't see that that --
you're going to evaluate on the basis of whether or
not you think that it's been in the public interest,
whet her or not ratepayers have been fairly charged,
whet her or not the Conpany has fairly recovered its
costs, whether or not this is a process that neets
your objectives, whether or not the rate is set at a
2 percent rate or 6 percent rate for part of the
period of time. | don't see that as having a
dramatic effect on that. But | think you have a
valid point. If you wanted to nmake the decision in
2019 at a point where you're making it permanent, |
coul d see the argunent for doing that.

Q kay. Thank you. But is any of that any
different wwth respect to the chem cal costs,
start-up costs?

A That may have a little bit nore of an
i nfl uence because, again, it's the whole notion of
| oading in costs into the EBA. And to that | may

answer that a little bit differently, because |
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think there is sone di ssention over whether or not

addi ti onal costs should be |oaded into the EBA. And
in that case, the Conpany does have another way to
recover its costs and that is through, you know, the
base rates, you know. So if it's not noved into the
EBA, it still has a way to recover, which is through
base rates. So | think you may -- | can see the
argunent that that could have a bigger inpact on a
deci sion you m ght nmake as to whether or not to
conti nue the EBA
COW SSI ONER LEVAR:  Thank you. That's
all I have. M. Mbore, anything else fromyou?
MR MOORE: No, sir. W have no nore
W t nesses.
COWM SSI ONER LEVAR:  Thank you.
M . Dodge?
MR. DODGE: Thank you, M. Chairman. UAE
cal | s Kevin Higgins.
KEVI N H G4 NS,
havi ng been first duly sworn to tell the truth, was
exam ned and testified as foll ows:
EXAM NATI ON
BY MR DODGE:
Q M. Hggins, wll you please state for the

record who you are and on whose behal f you're
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1 testifying. rage 198
2 A My nane is Kevin Higgins. |'mhere on

3 behal f of U ah Associ ation of Energy Users.

4 Q M. Higgins, did you cause to be prepared
5 and filed under your name rebuttal testinony that's
6 been marked UAE Exhibit 1R 0 and surrebuttal

7 testinony that's been marked UAE Exhibit 1SR 0?

8 A. Yes, | did.

9 Q And do those prefiled testinony docunents
10 refl ect your testinony here today?

11 A Yes.

12 MR, DODGE: Thank you. M. Chairnan
13 I"d nove the adm ssion of both docunents.

14 COW SSI ONER LEVAR: | f anyone

15 objects to that notion, please indicate to nme. |I'm
16 not seeing any so the notion is granted.

17 BY MR DODGE:

18 Q Thank you. M. Hi ggins, would you provide
19 a summary of your rebuttal and surrebuttal

20 testinony?

21 A Yes. Thank you. Good afternoon. As

22 M. Dodge indicated, ny testinony was limted to

23 rebuttal and surrebuttal, so ny summary w || address
24 nmy responses to argunents or points that were made
25 by other parties to the case.
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1 (1) | fully agree with the Division'zage Y
2 conclusion that the sharing nmechanismin the EBA

3 provi ded a neani ngful incentive for the Conpany to
4 manage its net power costs. The 70/30 sharing

5 nmechani smoriginally adopted by the Comm ssion as

6 part of the EBA pilot struck a reasonabl e bal ance

7 bet ween custoners and sharehol ders with respect to
8 the sharing of risks associated with deviations in
9 actual net power costs relative to what is
10 established in rates. |[If any extension of the EBA
11 Is permtted beyond Decenber 31, 2019, | recomend
12 that the 70/ 30 sharing nmechani sm by reinstat ed.

13 (2) | disagree with the Division's

14 reconmmendati on that wheeling revenues shoul d be

15 elimnated fromthe EBA. Wil e wheeling revenues
16 are not formally a conponent of net power costs,

17 wheel i ng expenses are. |ncluding wheeling revenues
18 in the EBA provides appropriate symretry with the
19 treatnent of wheeling expenses. And this is
20 consistent with the Comm ssion's prior finding on
21 this issue when the EBA was adopt ed.
22 (3) The Conmmi ssion should reject the
23 additional itens that the Conpany proposes to add to
24 the EBA. Uility ratemaking is not an exercise in
25 expense rei nbursenent. The EBA was adopted to
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1 address the perceived problemthat material changes
2 in net power costs could affect the financial health
3 of the Conpany in between rate cases if changes in
4 costs were to go unrecovered. Expansion of a list

5 of EBA-eligible itens is not necessary to neet this
6 obj ecti ve.

7 (4) | disagree with M. WIding s

8 assertion that the EBA should be nade pernmanent.

9 Rat her, | agree with the conclusion in the
10 Division's report that as the pilot program nears
11 its end in 2019, a full evidentiary docket should be
12 establ i shed to consider changes to or elimnation of
13 the EBA. Further, | would strongly reconmend
14 agai nst maki ng the EBA pernmanent w thout a robust
15 shari ng mechani sm
16 (5 | agree with M. Hayet that the
17 Comm ssion should refrain fromadopting interim
18 rates as a routine step in the EBA process.
19 (6) And point nunber 6 is addressed to
20 the so-called msmatch issue. In ny opinion, the
21 m smatch i ssue is not a genuine problem but a
22 nat ural consequence of adopting an adj usted
23 mechanismin the first place. As | explain in ny
24 testinony, it does not require any change in
25 practice. Therefore, | recommend that the
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Conmmi ssion reject both M. Peterson's rebuttal

proposal to require the Conpany to include a 3-year
net power cost forecast in every general rate case
filing, as well as M. WIlding's rebuttal proposal
to reset net power costs annually for ratenaking
pur poses. Each of these intended solutions is nore
troubl esone and troubling than the all eged

I nperfection they are trying to renedy.

The adoption of the EBA turned on the
questi on of whether such a nechani smwas needed to
ensure the financial health of the utility and
produce fair rates for custoners. Neither the
Di vision or the Conpany has denonstrated nor even
attenpted to denonstrate that the very substantia
and burdensonme changes each is proposing are
necessary to protect the financial health of the
Conpany. |ndeed, they could not nake such a
denonstrati on.

Yet, on the other hand, the other key
factor considered by the Comm ssion in adopting the
EBA, nanely, fair rates to custoners, would be
under m ned by adoption of either the Division' s or
t he Conpany's proposal. Custoner interests are not
served by requiring base net power costs to be set

using a three-year forecast as proposed by the
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Di vi sion, nor would custoner interests be served by

resetting base net power costs every year as
proposed by the Conpany in an annual single-issue
rate case. Under the Conpany's proposal, parties in
t he Commi ssion would be forced to contend wth an
annual prospective reset and an annual retroactive
true-up to the EBA increasing the conplexity of what
Is already a very conplicated and tinme-consum ng
revi ew process.

Wth respect to each of these proposals,
t he Conm ssion should step back and ask what probl em
is being solved by this additional adm nistrative
burden. The answer is that there isn't a problem
needi ng resolution in the first place.

And, finally, | reconmend that the
Conmmi ssion reject M. Peterson's associ ated proposa
to require the Conpany to file a general rate case
at | east every three years, which | interpret as
being a corollary to his proposal to address the
so-called msmatch issue. That concludes ny
sunmary.

MR. DODGE: Thank you. M. Higgins is
avai |l abl e for cross.

COW SSI ONER LEVAR:  1'll go to M. Evans

first. Do you have any cross?
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MR. EVANS: Not at this tine, bu?a?% o
| may reserve until | see the kind of questions that
ot hers are asking, | would appreciate a coneback on
recross.

COW SSI ONER LEVAR: M. Mbore?
MR. MOORE: No questi ons.
COW SSI ONER LEVAR:  Ms. Schm d?
M5. SCHM D: A few.
EXAM NATI ON
BY M5. SCHM D

Q Is it true that there currently is a
carrying charge applied to the bal ances in the
Conpany's EBA account ?

A Yes.

Q Is it true that that carrying charge is
currently 6 percent?

A Yes.

Q Do you understand that that 6 percent rate
is an above-market rate, i.e., higher than the
short-term borrow ng rate of Pacifi Corp?

A That is ny understanding, yes.

Q Si nce we have established that the EBA
carrying charge of 6 percent is an above- narket
rate, is this a bonus benefit to whonever is

receiving the carrying charge?
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1 A | believe the carrying charge at 6 pe?%gzﬁﬁz
2 represents a premumto whonmever is receiving it.

3 Q If the EBA bal ance were to be reduced or

4 anortized nonthly, wouldn't the anmount of the

5 carrying charge being accunulated simlarly decline?
6 A Coul d you pl ease restate your question?

7 ["'mnot sure I'mfollowing it. [I'mnot sure of the
8 foundati on of what you're asking ne.

9 Q Assunme that we are anortizing the EBA

10 bal ance on a nonthly basis.

11 A Ckay.

12 Q Wuld that -- wouldn't the carrying charge
13 simlarly decline?

14 A Well, nmy understanding is that the EBA is
15 built on a nonthly basis and tracked in that

16 fashion. And so it is the case that to the extent
17 that the EBA bal ance is anortized nonthly, that

18 reduces the total cost of the carrying charge.

19 Q So then it's also the case that the anpunt
20 of the EBA carrying charges would be nuch less if

21 the EBA -- hold on just a nonent. |If the EBA

22 bal ance is anortized to zero starting shortly after
23 the cal endar year establishing the bal ance, won't

24 t he accunul ated anount of carrying charges be nuch
25 |l ess than if the EBA bal ance were allowed to remain
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1 unanortized for an additional year and then rage 169
2 anorti zed?

3 A | agree that if a balance is noved to

4 zero, sooner rather than later, that that reduces

5 the carrying costs on that. O course, if oneis --
6 whenever one is reducing a balance and anorti zi ng

7 it, it has consequences for what rates nust be paid
8 in order to achieve that wthin a period of tine.

9 But | don't disagree with the basic math of what
10 you' re asking ne.
11 M5. SCHM D:. Thank you. Those are
12 all ny questions.
13 COW SSI ONER LEVAR:  Thank you,

14 Ms. Schmd. Ms. Hogle, any cross?

15 M5. HOGLE: | have no questions.

16 COW SSI ONER LEVAR: M. Dodge, any
17 redirect?

18 MR, DODGE: No. Thank you.

19 COW SSI ONER LEVAR:  Conmi ssi oner
20 a ark?
21 COMM SSI ONER CLARK:  No questi ons.
22 COWMW SSI ONER LEVAR:  Conmi ssi oner
23  Wite?
24 COW SSI ONER WHI TE:  No questi ons.
25 Thank you.
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1 COMM SSI ONER LEVAR: | don't havZ?ge o
2 anything further. Thank you, M. Hi ggins.

3 MR, DODGE: UAE has nothing further.
4 COMM SSI ONER LEVAR: | think that's

5 the conclusion of testinony. Are there any other

6 matters we need to consider before we adjourn prior
7 to the public wtness hearing?

8 MR EVANS. M. Chairman, if | mght?
9 COW SSI ONER LEVAR:  Yes, M. Evans.
10 MR. EVANS: Because | don't have a
11 witness, | haven't had a chance to offer U EC
12 coments into evidence, but | would request that
13 they be accepted into the record and that the
14 Conmmi ssion treat themas it has stated in its order
15 on the notion to strike as unsworn statenents. And
16 | would al so point out that nuch of the material in
17 the U EC comments is offered as | egal argunent and
18 that it's not subject to a credibility assessnent,
19 and so the Comm ssion should be able to give them
20 due consideration as |egal argunent to the extent
21 they are that. But | would offer those and also the
22 responsive brief to Rocky Muuntain Power's notion to
23 strike.
24 COW SSI ONER LEVAR:  The comment s
25 have already -- your request with respect to the
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_ _ _ Page 165
comments has been dealt with in the witten order we

issued. |'mnot sure that we've done the sane --
are you neki ng the sane request with your response
to Rocky Mountain Power's notion to strike?

MR, EVANS: | am |'m nmaking the
sanme request with all those pleadi ngs because they
were a continuation of the | egal argunent offered in
the comments.

COMWM SSI ONER LEVAR:  To treat them as
unsworn public comments?

MR. EVANS: To treat them as | egal
argunent that they are. Those are purely | egal
argunents. We're not arguing about the substance of
the comments in the pleadings related to the notion
to strike. Al we're discussing is legal issues in
t hose docunents, | believe.

COW SSI ONER LEVAR: Ckay. Wwell, let
nme go to other parties to discuss that request. |
want to nmake sure |'ve got the request right. W' ve
al ready entered your comments as unsworn public
comments. | recognize they contain sone |ega
| Ssues.

MR, EVANS: | think the rest of it is
part of the record because it was a notion filed

with the Commi ssion so |'mnot very worried about
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that. But just if you would confirmif anyone has
an objection to those being part of the record, they
shoul d speak up.

COW SSI ONER LEVAR: Ckay. We've had
a notion to stri ke one of those that we've dealt
with, so l'mjust trying to ascertain do we have a
pendi ng notion fromyou or am | asking whet her
there's notions fromany other parties. |'m]just
not quite sure procedurally -- and | apol ogize if
["mjust not follow ng you very well.

MR, EVANS: | think the notion to
stri ke, then, takes care of adm ssion of the
comments into the record. There is also |ega
argunent contained in the notion to strike both from
t he Conmpany and the Division' s argunentive support
and the U EC s response, and | just want to confirm
those are part of the record and we can rely on the
Comm ssion as having admtted those into the record,
correct?

COW SSI ONER LEVAR: Wl l, let ne go
to other parties on that assertion. They have not
been entered into evidence. Wether they're entered
in the record, | nean, they're posted on the
website, they're in the docket, but they're not

evi dence in the proceeding and --
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MR, EVANS. As |egal argunent they' re

not neant to be evidence, but they are neant to be
part of the record because they may be the basis for
| egal argunent that was before the Conm ssion.

Shoul d we want to request reconsideration or appeal,
those argunents need to be in the record, and so |I'm
verifying that they are.

COW SSI ONER LEVAR: Ckay. So |
guess I'll treat that as a notion. It's an unusual
notion, | think, at |east one | haven't had the
opportunity to get ny head around. But let ne go to
parties now. |'Il start with Ms. Hogle. Any
comment on what's been presented to us?

MR. EVANS. Yes. So ny response to
that is that the | egal argunment is al so considered
public coment, and | believe that this was
acknow edged by UEC itself either in -- probably in

their response to the Conpany's notion to strike.

And | believe it was a quote -- | don't have those
in front of ne -- but it was a quote by the
Comm ssion or -- UEC justified its ability to

present |egal argunent consistent with a Comm ssion
deci sion putting those in the context of public
comment. And so | would -- | wll go back and

review those carefully, but | would suggest that to
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the extent that the response to the Conpany's notion

to strike has any |legal argunent, that it should
also fall into the category of public comrent
consistent with what | believe the Conm ssion has
held in prior cases where this has becone an issue
or has been an issue.

MR. EVANS: My | respond?

COW SSIONER LEVAR:  1'd like to see
where the other parties mght be, if there's any
position on the issue. [|'ll cone back to you to
wrap up. M. Schm d, do you have any position on
t his?

M5. SCHMD: | do. This is a very unusua
situation. Legal argunent is sonething that the
Conmm ssion has not, in the past, just adopted on a
notion. It has been put forth to the Commi ssion in
the formof a brief, a response brief and things
like that. So to the extent that U EC is urging
that the | egal argunment as a whole just be accepted
by the Comm ssion, the D vision objects. The
Di vision al so believes that the legal -- that UEC s
response nust be taken as a whole, and you can't
necessarily parse out what is |legal and what is
public coimment. It was all generated by the

objection to UEC not filing testinony but instead
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filing cooments. So based on that, the D vision

believes that if the Comm ssion is inclined to take
the | egal argunents set forth by U EC under
consideration, the Division respectfully requests a
chance to file a proper response brief, and would
al so nove that the other parties, should they Ilike,
have that opportunity.

COW SSI ONER LEVAR:  Thank you.

M. Moore, do you have a position on this?

MR. MOORE: Unfortunately, | don't knowif
| understand it properly. M understanding is that
public comrents can include | egal argunents, and |
don't see any reason why the Comm ssion should issue
an order segregating these comments from ot her
public coments. But | have not thought this
t hrough, and we don't have a strong position.

COMWM SSI ONER LEVAR:  Ckay. Thank
you. M. Dodge?

MR. DODGE: | hesitate to --

COMW SSI ONER LEVAR: Wl |, you don't
have to.

MR DODGE: | guess | viewit this
way. |f tonorrow Professor Cassell, at 5:00,
Pr of essor Cassell cane down and sat on that stand,

gave unsworn comments that in his view a | ega
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under pi nni ng necessary for this Conm ssion's

decision to find the EBA just and reasonabl e has
been elimnated, and therefore as a matter of |aw
you shouldn't continue it, you nust stop it, you
woul dn't be able to accept that as sworn testinony;
you couldn't make a finding based on it. But if he
per suaded you on the argunent, then you have little
choice to follow that adnonition. And | believe
that's what UEC is saying. |If Ms. Schmd or anyone
el se wants to respond, | guess, theoretically they
coul d have, but they could also respond wth public
coments this afternoon or a briefing if you wanted
to. But | think that's what has been put before
you. It's not a matter of testinony; it's a matter
of a view of what the |egal underpinnings of your
rulings were and what's happened to them So |
don't think you have to rule on it, but I think the
issue is there that you at |east need to decide
whet her you're going to consider.

COMW SSI ONER LEVAR:  Let ne ask --
before | go to M. Evans to sumup his request --
Conmmi ssi oner Clark or Conm ssioner Wiite, do you
want to ask any questions or wait until he concl udes
to decide if you have any questions?

COW SSI ONER CLARK. Just to clarify,
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1 M. Evans, are you asking us to treat what I'IIP%25I171
2 the first section of your initial comrents -- |

3 think it was Section 1. Section 2, actually.

4 Section 1 was the introduction. Are you asking us
5 to treat that as a brief, basically? |Is that what
6 you're --

7 MR, EVANS:. | think basically that

8 m ght be correct. Public comments and -- let ne

9 back up and address -- well, if Professor Cassel

10 were sitting here, he would not be an intervenor.
11 He woul dn't have standing to raise a | egal issue

12 before the Commi ssion. W're intervenors, and so
13 iIt's not exactly the sane. And even though the

14 Comm ssi on may di scount our commentary or proposals
15 for anendi ng the EBA going forward as havi ng been
16 subm tted as unsworn coments, when we subnit | egal
17 argunent, the credibility is not subject to the

18 credibility of any witness or whether they' re sworn
19 or not. But as M. Dodge says, by the strength of
20 the legal argunent itself, the purpose of the U EC
21 comments was to bring these | egal issues before the
22 Conmm ssion and make them part of the record so that
23 if this all falls apart and goes awy at the end of
24 t he day, we cannot say that the issue wasn't raised
25 and wasn't before the Comm ssion. Qur concern,
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frankly, is we don't want to be forecl osed on
reconsi derati on or appeal because a | egal issue
wasn't raised before the Conm ssion. Hence, we have
rai sed themin our comments and asked the Conmm ssion
to consider them

There have been other |egal issues
rai sed here today apart fromthose raised in the
comments. For exanpl e, does the Conmm ssion have
authority to issue interimrates? That issue al ong
with any others, including what we have al ready
rai sed, the UEIC woul d be happy to brief and nmaybe
the Commi ssion wants to ask for |egal briefing,
which I think would be appropriate to give al
parties a chance to weigh in. But | don't want to
be caught up at the end of the Commi ssion's order in
a position where Rocky Mountain Power is alleging
you didn't raise the legal issue below So |I want
those | egal argunents to be nmade part of the record.

COW SSI ONER CLARK:  One reaction
that | have to that is that the procedural schedul e
doesn't call for briefing in this matter, and so how
would we -- if a party unilaterally decides to file
a brief wwth us, what stature does that have before
us W thout any provision in the schedule for any

party to do that?
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MR EVANS. It is purely advisory at

this point. |f and when this goes to a decision, |
woul d agree that the |legal issue nust be raised
again on reconsideration. It should be considered
an advisory at this point.

COW SSI ONER CLARK:  Thank you. That
concl udes ny questions. Thank you, M. Evans.

COW SSI ONER LEVAR: M. Wite, did
you have any questions?

COW SSI ONER VHI TE: It al nost sounds
like a proffer, | guess. You're just trying to get
sonet hing on the record, not necessarily as a -- |et
me ask you this. |If today at 5:30 p.m, a nenber of
the public conmes and gets on the stand and begins to
read an article they have carefully drafted, should
we | et that stand and do we need to allow the
Conpany or parties a chance to respond to those
argunents? |'mkind of piggybacki ng on what
Conmm ssioner Clark said about -- typically, in a
procedural schedule, there's tinme for notions,
briefings, et cetera, and this is unique in the
sense that | understand that there's been a notion
to strike filed that I"'mjust trying to |l ook at the
fairness of it, | guess.

MR. EVANS: [If a public witness were
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to appear and offer |egal opinion on the

Commi ssion's authority, | think it would be

consi dered advisory. And would it be on the record?
Do you put public comment on the record? The
difference is at the end of the proceeding, they
woul dn't have the standing to appeal or request

consi deration that we would. So because there was a
notion to strike filed and because |' muncl ear about
the status of the notion to strike pleadings

thensel ves as being part of the record, | raise the
I ssue and ask for the Comm ssion to consider it al
as being part of the record and, at this point, the
| egal argunment is advisory.

COMM SSI ONER WHI TE: | have not hi ng
further.

COW SSI ONER LEVAR:  Did you want to
sum up your notion, or did you do so in response to
t hose questions, M. Evans?

MR. EVANS: | think I have said what
| needed to say here today apart fromwhat is in the
witten docunents.

COW SSI ONER LEVAR: | think it would
be appropriate to take a short recess right now |
don't know how | ong. W m ght not need nore than

five mnutes, but why didn't we say 2:30.
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COW SSI ONER CLARK: That's fi ne,

Chair LevVar. | was just wondering if we m ght
address this when we conme back at 5:00, but | guess
t hat i nposes --

COW SSI ONER LEVAR: | think that
woul d be a larger inposition on sone. W wl|
recess until approximately 2: 30.

(A brief recess was taken.)

COW SSI ONER LEVAR: W have revi ewed
our January 12 order on PacifiCorp's notion to
strike. W decline to opine on that order or to
interpret its inplications with respect to appellate
rights, and we let that order stand as witten
Wi t hout further coment. And so now |l'll go back to
nmy other questions. Are there any other nmatters to
take up before we adjourn before the public wtness
hearing |l ater today? |'m not seeing any.

MR, DODGE: Just a request to be
excused fromthe 5:00 p.m public wtness hearing.

COMM SSI ONER LEVAR:  |' m not aware of
any rule that requires parties' attendance at public
Wi tness hearings. Maybe there is one that |'m not
aware of, but we won't be surprised if you're not
here. Anything else? W're adjourned until 5:00.

(The proceedi ngs concluded at 2:50 p.m)
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REPORTER S CERTI FI CATE
STATE OF UTAH )
COUNTY OF SUM T )

|, Mary R Honi gman, a Registered
Prof essi onal Reporter, hereby certify:

THAT the foregoi ng proceedi ngs were taken
before ne at the tine and place set forth in the caption
hereof; that the w tness was placed under oath to tell the
truth, the whole truth, and nothing but the truth; that the
proceedi ngs were taken down by ne in shorthand and
thereafter my notes were transcribed through conputer-aided
transcription; and the foregoing transcript constitutes a
full, true, and accurate record of such testinony adduced
and oral proceedi ngs had, and of the whol e thereof.

| have subscribed nmy nane on this 25th day of

Uy

Mary R Honi gman
Regi stered Professional Reporter

January, 2017.
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 1                       PROCEEDINGS

 2                  COMMISSIONER LEVAR:  Good morning.

 3   We are here in Public Service Commission Docket

 4   09-035-15 in the Matter of the Application of Rocky

 5   Mountain Power for Approval of its Proposed Energy

 6   Cost Adjustment Mechanism.  Why don't we start with

 7   appearances for the Utility.

 8                  MS. HOGLE:  Good morning.  Yvonne

 9   Hogle on behalf of Rocky Mountain Power.  With me

10   here today is Mr. Mike Wilding, who will be a

11   witness in the case.  Thank you.

12                  COMMISSIONER LEVAR:  Thank you.

13                  MS. SCHMID:  Good morning.  Patricia

14   Schmid with the Attorney General's Office for the

15   Division of Public Utilities.  The Division's

16   witnesses today are Mr. Charles Peterson and

17   Mr. David Thomson.

18                  MR. MOORE:  Thank you.  Robert Moore

19   with the Attorney General's office representing the

20   Office of Consumer Services.  With me is Danny

21   Martinez, a utility analyst for the Office of

22   Consumer Services, and our consultant, Philip Hayet.

23                  COMMISSIONER LEVAR:  Thank you.

24                  MR. DODGE:  Good morning,

25   Mr. Chairman.  Gary Dodge of Hatch, James and Dodge,
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 1   on behalf of UAE.  UAE's witness is Kevin Higgins,

 2   who will join us at some point today.

 3                  COMMISSIONER LEVAR:  Okay.  Thank

 4   you.

 5                  MR. EVANS:  I'm William Evans of

 6   Parsons, Behle and Latimer, on behalf of the Utah

 7   Industrial Energy Consumers.  We, as you know, don't

 8   have a witness this morning but have filed comments

 9   in this docket.

10                  COMMISSIONER LEVAR:  Thank you.  Any

11   other preliminary matters before we move forward

12   with the testimony?  Okay.  Let me just ask the

13   parties -- this docket started with a report from

14   the Division of Public Utilities, but I'll seek your

15   input on whether it makes sense to start with them

16   or to start with the Utility first based on the way

17   the issues are developed through the docket.  Let me

18   go to Ms. Hogle first.  Does it make sense to start

19   with you?

20                  MS. HOGLE:  That is how I have been

21   assuming the hearing would develop, but I have no

22   preference.

23                  COMMISSIONER LEVAR:  Okay.  Any

24   thoughts otherwise?  Ms. Schmid?

25                  MS. SCHMID:  Since people are

0006

 1   responding to the Division's report, it seems that

 2   it would be prudent to have the Division go first.

 3                  COMMISSIONER LEVAR:  Okay.  You had

 4   envisioned presenting your witness first; correct,

 5   Ms. Hogle?

 6                  MS. HOGLE:  Yes, correct.

 7                  COMMISSIONER LEVAR:  Any other

 8   parties have a position on the issue or any interest

 9   in this issue?

10                  MR. MOORE:  The Office has no

11   position.

12                  MR. DODGE:  We'll leave it to you.

13                  COMMISSIONER LEVAR:  Okay.  Well, let

14   me just look to my colleagues.  We haven't discussed

15   this.  This is kind of -- do you want to break for a

16   second?

17                  COMMISSIONER CLARK:  I'm not sure a

18   break is necessary.  I'm going to leave it to you as

19   well.  I don't have a preference, I really don't.

20                  COMMISSIONER WHITE:  If Ms. Hogle has

21   a preference and if the Division has a preference,

22   it seems like it makes sense to defer to the

23   Division.

24                  COMMISSIONER LEVAR:  This docket did

25   start with a report from the Division, so if their
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 1   desire is to present first, then that should be

 2   accommodated.

 3                  MS. SCHMID:  The Division would like

 4   to call its first witness, Mr. Charles Peterson.

 5                    CHARLES PETERSON,

 6   having been first duly sworn to tell the truth, was

 7            examined and testified as follows:

 8                       EXAMINATION

 9   BY MS. SCHMID:

10        Q.   Good morning.  Please state your full

11   name, business address, by whom you are employed,

12   and title for the record.

13        A.   Charles E. Peterson of -- my office is in

14   the Heber Wells building on the fourth floor in Salt

15   Lake City, Utah.  I'm a utility technical consultant

16   with the Division of Public Utilities.

17        Q.   In that capacity, did you participate in

18   this docket on behalf of the Division?

19        A.   Yes.

20        Q.   Were you involved in the preparation of

21   the DPU's evaluation report of Rocky Mountain

22   Power's EBA Pilot Program?

23        A.   Yes.

24        Q.   Were you -- did you prepare or cause to be

25   prepared your direct testimony, DPU No. 5.0 direct
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 1   with accompanying exhibits, your DPU direct

 2   supplemental 5.0 direct supplemental, your rebuttal

 3   DPU No. 5.0R with an exhibit -- supplemental also

 4   had an exhibit -- and your surrebuttal DPU No.

 5   5.0SR?

 6        A.   Yes, I did.

 7        Q.   Do you have any changes or corrections to

 8   those?

 9        A.   Not beyond what's contained in the direct

10   supplemental testimony you referred to.

11        Q.   If I were to ask you the same questions

12   today that were presented in your testimony, would

13   the answers be the same?

14        A.   Yes.

15                  MS. SCHMID:  With that, the Division

16   would like to move the admission of the final -- the

17   DPU's Evaluation Report and Mr. Peterson's

18   testimony.

19                  COMMISSIONER LEVAR:  If any party

20   objects to that motion, please indicate to me.  And

21   I'm not seeing any objections, so the motion is

22   granted.

23   BY MS. SCHMID:

24        Q.   Do you have a summary?

25        A.   Yes, I do.
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 1        Q.   Please proceed.

 2        A.   Good morning, Commissioners.  The Division

 3   appreciates the opportunity to evaluate PacifiCorp's

 4   EBA pilot program.

 5             The Division believes that its proposed

 6   changes to the actual EBA program are relatively

 7   minor.  While not directly a change to the structure

 8   of the EBA pilot program, in order to keep net power

 9   cost baseline somewhat current -- what the Division

10   has referred to as the mismatch problem -- the

11   Division proposed that PacifiCorp should be required

12   to file in general rate cases periodically beginning

13   with the filing in 2017.  The Division proposed that

14   the Company file general rate cases at least every

15   three years thereafter.  PacifiCorp holds that this

16   is a major change to the program.  I will discuss a

17   bit more of the mismatch problem in a moment.

18             I propose two other changes to the EBA:

19   The elimination of wheeling revenues from the EBA

20   and a change to the annual EBA audit schedule.

21   Simply put, wheeling revenues are not related to net

22   power costs paid by the Company's retail customers.

23   And the Division has always believed that they are

24   inappropriately included in the EBA.  The arguments

25   in favor of keeping wheeling revenues in the EBA
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 1   largely revolve around the idea that ratepayers

 2   today have been net beneficiaries, including revenue

 3   increments in the EBA, and therefore they should be

 4   retained.

 5             The Division does not consider this to be

 6   a compelling justification.  This is an appropriate

 7   time for the Commission to remove wheeling revenues

 8   from the EBA.  The Division proposes to change the

 9   annual EBA audit schedule as follows:  The Company

10   would file March 15 as it currently does.  After a

11   review by the Division, interim EBA rates could go

12   into effect on May 1st that would amortize the EBA

13   balance over the next 12 months.  The Division would

14   file its audit report on November 15, following

15   which the Commission would set a schedule for

16   intervenors to file testimony or comments, followed

17   by a hearing about February 1st.  The Commission

18   could order a true-up of any interim rates beginning

19   March 1st, which, if the incremental changes were

20   small, could be amortized over a March or April or

21   roughly two-month period.  Having interim rates

22   would help minimize carrying charges and serve to

23   allow the Company to recover its expenses or

24   ratepayers to receive any refunds more quickly.

25             I alluded in my direct testimony that
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 1   there may be legal issues with the imposition of

 2   interim rates.  The Division is not strongly wedded

 3   to this idea, although there are policy and

 4   practical benefits to interim rates.  Absent the

 5   imposition of interim rates, the Commission set EBA

 6   rates to go into effect on March 1st of the year

 7   following the Company's filing for then a 12-month

 8   amortization.

 9             In my direct testimony, the Division also

10   proposed to alter the EBA carrying charge.  However,

11   the Company reminded the Division that it had

12   stipulated in the Deer Creek mine closure docket

13   that it would not seek a change in the EBA carrying

14   charge until the next general rate case.  The

15   Division has withdrawn its request to change the

16   carrying charge in this docket.

17             A further comment on the mismatch issue.

18   Mr. Higgins, in testimony filed on behalf of UAE,

19   argues that the mismatch issue need not be decided,

20   in part because the function of the EBA is to simply

21   true-up net power costs that are already in rates to

22   the actual net power costs on a dollar per megawatt

23   basis -- dollar per megawatt hour basis.  Therefore,

24   Mr. Higgins suggests that it doesn't really matter

25   what the baseline that power cost in rates be.
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 1   Mr. Higgins is correct that adjusting the baseline

 2   from time to time doesn't matter a whole lot if

 3   there are no sharing bands and there are no carrying

 4   charge issues.  Of course, there are no sharing

 5   bands currently in the EBA, at least through 2019.

 6   There continues to be carrying charges that are a

 7   detriment to ratepayers that could sometimes reverse

 8   and penalize the Company.  The Division believes

 9   that some resolution of the mismatch issue is better

10   done sooner rather than later.  The Division also

11   believes that eventually this issue will need to be

12   addressed.

13             The Company proposes to add three items to

14   the EBA that are non-net power cost items by its own

15   admission.  The Division opposes the inclusion of

16   any non-net power costs in the EBA.  First, by

17   definition, the EBA is set up for the recovery of

18   net power costs as they are usually defined.  And

19   second -- and perhaps most importantly -- expanding

20   the EBA in the manner the Company suggests sets a

21   bad precedent that will only encourage efforts to

22   further expand the EBA.  The Company also seems to

23   ask the Commission to make the EBA program

24   permanent.  The Division opposes any such suggestion

25   as premature and outside the scope of the present
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 1   process.

 2             Finally, some intervenor comments uses

 3   language in the Division's final EBA evaluation

 4   report that discusses the limitations of the

 5   Division's annual audit.  They seem to hint that the

 6   Company's net power costs are or may be inaccurate

 7   or imprudent.  I want to make a couple of

 8   clarifications.  The Division perceives its audit

 9   limitations to mean that it cannot attest to the

10   audit results as being a statistically accurate

11   representation of the universe of net power costs,

12   but can only be applied to the results specifically

13   discussed in the Division's annual audit reports.

14   Therefore, the Division is not warranting that the

15   net power costs reported by the Company are

16   materially accurate in a formal audit sense.

17             However, this does not mean that the

18   Division has any evidence that the Company's

19   reported net power costs are materially inaccurate

20   or imprudent beyond those items specifically called

21   out in the Division's annual audit reports, nor does

22   the Division currently harbor a belief that the

23   Company's reported net power costs may be materially

24   inaccurate or imprudent.

25             This concludes my opening statement.
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 1        Q.   A clarifying question.  Mr. Peterson, your

 2   testimony talks about wheeling revenues and wheeling

 3   expenses.  Could you please explain what wheeling

 4   revenues are and what wheeling expenses are?

 5        A.   Well, briefly, wheeling expenses, the

 6   Division believes, are properly included in the net

 7   power costs because they are a cost incurred by the

 8   Company to deliver power to its retail customers.

 9   The wheeling revenues, however, relate to rents that

10   third parties pay on the Company's transmission

11   system and are not -- there is no cause and effect

12   relationship between wheeling revenues and wheeling

13   expenses or between wheeling revenues and net power

14   costs.  Therefore, the Division thinks that and

15   believes that it's inappropriate to have wheeling

16   revenues in the EBA.

17             Now, since the Commission has previously

18   ordered wheeling revenues to be included in the EBA,

19   we have effectively an implicit tracking mechanism

20   for wheeling revenues.  So if the parties wanted to

21   bring out wheeling revenues in a separate tracker,

22   the Division may support such a move.  But we think

23   it's important to keep the EBA somewhat pure with

24   respect to the recovery of net power costs as we

25   traditionally define them.
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 1                  MS. SCHMID:  Thank you.  Mr. Peterson

 2   is now available for questions from the parties and

 3   from the Commission.

 4                  COMMISSIONER LEVAR:  Thank you.  I'll

 5   go to Mr. Moore next.

 6                       EXAMINATION

 7   BY MR. MOORE:

 8        Q.   Hello, Mr. Peterson.

 9        A.   Good morning.

10        Q.   You mentioned in your summary that you

11   have withdrawn your request for the Commission to

12   consider carrying charges in this docket?

13        A.   Yes.

14        Q.   Do you have a copy of your testimony?

15        A.   Yes.

16        Q.   On page 8 of your surrebuttal --

17        A.   Page 8 of surrebuttal?

18        Q.   Yes -- you state that your reason for

19   withdrawing the request for the Commission to

20   consider carrying charges is due to Mr. Wilding's

21   testimony regarding a stipulation entered in the

22   Deer Creek mine closure; is that correct?

23        A.   Yes.

24        Q.   Do you have Mr. Wilding's testimony

25   available to you?
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 1        A.   I do not.

 2        Q.   Let me read you a provision where

 3   Mr. Wilding, I'm sorry, testifies on page 7

 4   regarding the stipulation.  Mr. Wilding states that

 5   the parties agree that the carrying costs related to

 6   deferral should be 6 percent as set forth in the EBA

 7   tariff for -- and I'm paraphrasing here -- deferrals

 8   relating to the closure of the Deer Creek Mine.

 9                  COMMISSIONER LEVAR:  Mr. Moore, I

10   don't think we're getting your voice on the

11   streaming.

12                  MR. MOORE:  Thank you, Commissioner.

13   BY MR. MOORE:

14        Q.   Let me start again.  The parties agree

15   that the carrying costs of EBA-related deferrals

16   should be 6 percent as set forth in the EBA tariff.

17   And then -- I'm paraphrasing here -- with the

18   exception of the carrying charges in the Deer Creek

19   Mine's closure.  Again quoting, the testimony

20   concludes with this statement:  "This condition

21   should exist until the effective date of the

22   Company's next general rate case."  Does that seem

23   familiar to you?

24        A.   Generally familiar.  I did review the

25   stipulation as well as Mr. Wilding's testimony.
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 1        Q.   Well, so your testimony is that this

 2   stipulated language that provides the 6 percent

 3   interest rate should exist until the effective date

 4   of the next general rate case is somehow

 5   inconsistent with Mr. Martinez's surrebuttal

 6   testimony, which says, "The Office's carrying

 7   charges recommendations, if accepted by the

 8   Commission, would presumably be implemented in the

 9   next general rate case."

10        A.   Okay. I'm sorry.  I didn't quite -- what

11   was the specific question you're asking?

12        Q.   The specific question is, is the

13   stipulation inconsistent with the testimony of Mr.

14   Martinez from the Office, who has not withdrawn the

15   request for the Commission to consider this

16   document -- the carrying charges -- when he sums up

17   stating, "The Office's carrying charges

18   recommendation, if accepted by this Commission,

19   would presumably be implemented in the next general

20   rate case."

21        A.   I think that would be consistent with the

22   stipulation.  That's not the exact position the

23   Division has taken, but I don't see that

24   specifically as inconsistent.  But that might be a

25   legal question to parse out.
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 1        Q.   Turning to the question of wheeling

 2   revenues, is it not true that your position opposing

 3   the inclusion of wheeling revenues in the EBA is

 4   based on what you describe as a philosophical view

 5   that only net power costs should be included in the

 6   EBA, and in your view, in a technical sense,

 7   wheeling revenues are not precisely net power costs?

 8        A.   Well, that's essentially it.  It's a

 9   policy matter.  We believe that the EBA should be as

10   pure as possible and letting outside items into the

11   EBA only sets up the situation that encourages more

12   items to be lumped into the EBA.

13        Q.   Is it not true on page 10 of your direct

14   testimony and in your summary you state that as an

15   alternative to including wheeling revenues in the

16   EBA, a separate tracker could be set up for wheeling

17   revenues with some reservations to that proposition?

18        A.   That is my testimony, yes.

19        Q.   But the Division would likely support a

20   wheeling revenue tracker; isn't that true?

21        A.   Depending on how it's structured, we might

22   support it, yes.

23        Q.   Isn't it true that as a practical matter

24   rather than a philosophical matter, a separate

25   tracker for wheeling revenues would present the same
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 1   benefits or detriments of including wheeling

 2   revenues in the EBA, but the separate tracker would

 3   be more complex and therefore more inefficient?

 4        A.   I don't think it would be necessarily more

 5   complex or inefficient since all the parties --

 6   since the Company has to compile the data and all

 7   the parties have to analyze it.  In the current EBA

 8   docket, there might be cause to have some additional

 9   memoranda or testimony filed each year, but I don't

10   see that as a major issue.  But in answer to the

11   main thrust of your question as I understood it, as

12   a practical matter, if you're looking at sheer

13   practicality and not policy or philosophy, having a

14   separate tracker would, in the end, have little

15   practical difference being in or out of the EBA.  I

16   acknowledge that, but I think there's a significant

17   policy issue that needs to be addressed with that.

18                  MR. MOORE:  Thank you very much,

19   Mr. Peterson.  I have no further questions.

20                  COMMISSIONER LEVAR:  Thank you, Mr.

21   Moore.  Mr. Dodge?

22                      EXAMINATION

23   BY MR. DODGE:

24        Q.   Thank you, Mr. Chairman.  Mr. Peterson,

25   the Division appears to believe that the EBA ought
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 1   to be strictly limited to net power costs.  If one

 2   were to step beyond net power costs, if the Division

 3   identified an easy way to define what should and

 4   should not be in the EBA -- in other words, if you

 5   break that barrier that you're trying not to break

 6   to go beyond net power costs, fuel costs, have you

 7   identified any way to keep the EBA limited in any

 8   way?

 9        A.   Well, one of the ways the Division

10   attempts to keep it limited is to detail

11   specification of net power costs accounting --

12   account numbers -- so that we know with some fair

13   degree of precision what is allowable in the EBA,

14   and then anything that's not in those accounting

15   numbers would not be included in the EBA.  Even with

16   the detail we've had published in the tariff,

17   there's occasionally some items that under the

18   current system of accounts, non-net power costs can

19   slip in, but I think we're generally aware of those.

20   I don't know if that answers your question, but it

21   seems to be the main thrust as I understood it.

22        Q.   Has the Division witnessed problems in the

23   past with utilities trying to expand the scope of an

24   energy balancing account?

25                  MS. SCHMID:  Objection.  Beyond the
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 1   scope of Mr. Peterson's testimony.

 2                  MR. DODGE:  I believe he actually did

 3   testify to that he sees it being open to -- the

 4   Division doesn't want it open to all kinds of

 5   different costs.  I'm saying have you seen a problem

 6   with that in the past.

 7                  COMMISSIONER LEVAR:  Let me clarify.

 8   Is your question about other utilities in other

 9   jurisdictions?  Because I think that's the basis of

10   Ms. Schmid's objection.

11                  MR. DODGE:  I'm specifically talking

12   about in this state.

13                  MS. SCHMID:  Objection withdrawn.

14                  COMMISSIONER LEVAR:  Okay.  Thank

15   you.

16        A.   The obvious example is that Mr. Wilding

17   has specifically proposed to having three items that

18   he admits are not net power costs as we've

19   traditionally defined them, and he even suggests

20   that there may be at least one additional item that

21   in the future the Company may request inclusion in

22   the EBA.

23   BY MR. DODGE:

24        Q.   So I guess my question is, is the Division

25   worried about a slippery slope here?
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 1        A.   Yes.

 2        Q.   In response to Mr. Wilding's suggestion

 3   about resetting base net power costs each year, Mr.

 4   Peterson, you testified that the Division notes the

 5   proposal may have a legal problem of being

 6   tantamount to a single-item rate case.  Does the

 7   Division also recognize that there might be a legal

 8   problem with the interim rates that the Division

 9   suggests?

10        A.   Yes.  I mentioned that specifically in my

11   opening comments, but, you know, that's something

12   for you attorneys to argue about.

13        Q.   With respect to the carrying charge,

14   Mr. Peterson, I just have a question about your view

15   of what a stipulation means vis-a-vis the

16   Commission.

17        A.   Yes.

18        Q.   You indicated that the carrying charge

19   stipulation, when you entered into that, you

20   contemplated a new rate case early in 2016; is that

21   right?

22        A.   Yes.  If you were to refer specifically to

23   my direct testimony in that docket, I specifically

24   mention the expectation of a January 2016 rate case

25   filing.
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 1        Q.   In your view, if circumstances had changed

 2   and the Commission were to find that that carrying

 3   charge is no longer just and reasonable --

 4                  MS. SCHMID:  Objection.  Calls for

 5   speculation.

 6                  MR. DODGE:  I'm not asking a legal

 7   question.  I'm asking does the Division believe that

 8   the Commission can't look at that -- shouldn't look

 9   at that.

10                  COMMISSIONER LEVAR:  I'd like to get

11   clarification of the question again.

12                  MR. DODGE:  The question is if

13   circumstances have changed from those facts and

14   circumstances assumed when that stipulation was

15   entered into and as a result of that --

16                  COMMISSIONER LEVAR:  The Deer Creek

17   stipulation?

18                  MR. DODGE:  Yes.  And I'll ask the

19   Division if the Division believes circumstances have

20   changed and the consequence of that interest rate is

21   no longer just and reasonable, do you believe the

22   Division has no ability to speak out and say it

23   ought to be changed?

24                  COMMISSIONER LEVAR:  Let me go to Ms.

25   Schmid to clarify your objection.
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 1                  MS. SCHMID:  To the extent that he

 2   seems to be asking for a legal conclusion, I object.

 3   To the extent that he is asking whether or not the

 4   Division can speak to an issue, I do not object.

 5                  MR. DODGE:  Then I'll say the latter.

 6                  MS. SCHMID:  Could you please restate

 7   the question?

 8   BY MR. DODGE:

 9        Q.   Can the Division speak up if it believes

10   that the interest rate is no longer just and

11   reasonable, notwithstanding the stipulation, given a

12   change in the circumstances?

13        A.   I think the Division could stand up and

14   speak out in spite of the stipulation.  At this

15   point on this particular issue, the Division has

16   elected not to press the matter in this docket.

17        Q.   With respect to the mismatch issue,

18   Mr. Peterson, you indicated that although you -- I

19   forget the word you used -- you understood

20   Mr. Higgins' points, the Division believes that the

21   mismatch issue should be addressed sooner rather

22   than later.  You remember that?

23        A.   Yes.

24        Q.   You have testified, have you not, in your

25   testimony that prior to the expiration of the -- in
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 1   2019 -- of the sharing band elimination, there

 2   should be another docket in which the decision

 3   should be made about whether to extend the EBA and,

 4   if so, under what terms?

 5        A.   Your question is has the Division

 6   recommended another docket in perhaps a couple of

 7   years that would deal with the EBA, the major

 8   questions about the EBA?

 9        Q.   Yes.

10        A.   Yes, we have recommended that.

11        Q.   And wouldn't that be a good docket -- one

12   other predicate fact.  You've also indicated you

13   agree with Mr. Higgins that, given the elimination

14   of the sharing band, whether or not we have an

15   annual reset or a rate case in the middle won't

16   change anything -- ultimately, what customers pay

17   other than maybe carrying charge implications?

18        A.   Well, carrying charges is an implication

19   that continues to go forward, but Mr. Higgins is, or

20   you, are correct that the sharing band was the

21   larger issue relating to the reset of the baseline.

22        Q.   So I guess my question is, wouldn't you

23   agree that a good time to address the issue of

24   whether, and if so, how to deal with a mismatch

25   issue would be in the context of that case in a
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 1   couple of years when we're also dealing with whether

 2   to reinstitute a sharing band?

 3        A.   Well, that obviously would be an option.

 4   The Division also considers the carrying charge

 5   issue to be a sum in part, and so we brought it up

 6   in this process.

 7                  MR. DODGE:  Okay.  Thank you.  I have

 8   no further questions.

 9                  COMMISSIONER LEVAR:  Mr. Evans?

10                  MR. EVANS:  Thank you, Mr. Chairman.

11   BY MR. EVANS:

12        Q.   Good morning, Mr. Peterson.

13             MS. HOGLE:  Your Honor, I have an

14   objection.  Per the Commission's order last week, I

15   believe, UIEC has been deemed to be a public

16   witness, and therefore the Company objects to its

17   participation in this evidentiary hearing.  And in

18   addition, per rule 746110-K, I believe that UIEC is

19   well aware that the Commission generally prohibits

20   parties from making their case on cross-examination

21   given especially that UIEC did not present a

22   witness.

23             COMMISSIONER LEVAR:  Thank you.  Mr.

24   Evans, do you want to respond to the objection?

25                  MR. EVANS:  Yes, thank you.  I think
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 1   my questions are going to go to Mr. Peterson's

 2   comment on the stand today about the Division's

 3   ability to conduct a prudence review.  I believe

 4   that he prefaced that with the statement that it was

 5   directed toward comments that the UIEC had filed.

 6   So we're not making our case on cross, but

 7   Mr. Peterson has addressed assumptions underlying

 8   the legal argument in the UIEC's comments.  And I

 9   believe that it's fair game for me to direct some

10   questions to him about his criticism of the

11   assumptions that I made or that UIEC made in their

12   comments.

13                  So this isn't making our case on

14   cross, it is rehabilitating our case because he has

15   addressed it from the stand this morning.

16                  MS. SCHMID:  May the Division weigh

17   in as it's the Division's witness?

18                  COMMISSIONER LEVAR:  Yes.

19                  MS. SCHMID:  Ms. Hogle is quicker on

20   the trigger than I am, but thank you.  The Division

21   also objects to UIEC trying to make its case through

22   cross-examination of Mr. Peterson, and furthermore

23   to the extent that he is pursuing assumptions

24   underlying his legal arguments to the extent that

25   that calls for a legal conclusion, I object.
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 1                  COMMISSIONER LEVAR:  I'd like to ask

 2   Mr. Evans one clarifying question just to make sure

 3   that I'm following you correctly.  And I'm trying to

 4   remember Mr. Peterson's responses to questions.  I

 5   remember him making the point that he didn't want to

 6   make legal arguments in his testimony,

 7   appropriately.  Describe for me again your position

 8   of what Mr. Peterson has testified to with respect

 9   to the legal arguments that are contained in your

10   comments.  And I apologize if I'm asking you to be

11   repetitive, but just so I completely understand.

12                  MR. EVANS:  In our comments, we

13   relied on certain statements in the Division's final

14   evaluation report in which the Division remarked

15   that it was -- it had reservations about its ability

16   to conduct an adequate prudence review of net power

17   costs.  And part of our argument, legal argument,

18   was based on the uncertainty revolving around those

19   prudence reviews.  Mr. Peterson, on the stand this

20   morning, said, "I'd like to"  -- he wanted to

21   address those comments and clarify that about --

22   make clarifications about limitations of the

23   Division's ability to conduct a materially accurate

24   audit.

25                  And so I want to follow up with that
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 1   and probe a little bit the extent to which the

 2   Division is confident in the results of its prudence

 3   review.  And I think that's fair game.  It is a

 4   response to his response to my comments.  If he had

 5   said nothing about my comments, I would be able to

 6   waive cross, but having attacked the basis for my

 7   comments, I think I need to rehabilitate them.  I

 8   think I'm entitled to do that since he offered the

 9   testimony from the stand.

10                  MR. DODGE:  Chairman, may I weigh in

11   briefly?  I apologize for this.  Other than -- I'm

12   very resistant -- I strongly resist any argument

13   that an intervenor in the docket who chooses not to

14   file testimony cannot show up and cross-exam

15   witnesses of parties trying to make affirmative

16   changes.  That certainly has not been the practice

17   before this Commission.  I've done it many times.  I

18   agree that the rule says you can't make your case

19   through cross, so someone who shows up and tries to

20   make an affirmative case for some changes ought to

21   be restricted.  But not just because they're a party

22   without testimony -- that shouldn't restrict their

23   ability to ask questions.

24                  And primarily I submit that the

25   objections are premature because he hasn't asked a
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 1   question yet.  If your Honor believes that a

 2   question or if any parties believe that a question

 3   is aimed at making an affirmative case as opposed to

 4   probing the case of the parties before the

 5   Commission proposing something, then I think that

 6   the objection may be well-founded.  But it's

 7   certainly, you know, objectionable to me to think

 8   that people of parties can't show up who have not

 9   filed direct testimony and question those that are

10   proposing something before this Commission.

11                  MS. SCHMID:  That is not the

12   Division's position.  The Division believes that

13   parties are entitled to show up and question, just

14   not to make their case.

15                  COMMISSIONER LEVAR:  Did you have a

16   question, Commissioner White?

17                  COMMISSIONER WHITE:  I just had a

18   clarifying question.  Are the questions of the

19   issues you'd like to probe, were they the subject of

20   the prefiled direct testimony or something that

21   Mr. Peterson has brought up today in his summary?

22                  MR. EVANS:  They are the subject of

23   the Division's final evaluation report and subject

24   matter that he brought up this morning from the

25   stand.
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 1                  COMMISSIONER LEVAR:  Mr. Clark, did

 2   you want to ask any questions of anybody?

 3                  COMMISSIONER CLARK:  No, no

 4   questions.

 5                  COMMISSIONER LEVAR:  And, Mr. Moore,

 6   did you have any position on this?

 7                  MR. MOORE:  The Office has no

 8   position other than to concur with Mr. Dodge that an

 9   intervenor has the right to cross appropriately,

10   even though they don't submit a witness testimony.

11                  COMMISSIONER LEVAR:  Anything further

12   from anybody?  Ms. Hogle, this is your objection so

13   I'll let you sum.

14                  MS. HOGLE:  Yes, your Honor.  What

15   Mr. Dodge and Mr. Moore and, I believe, Mr. Evans,

16   are attempting to do would undermine the process and

17   has been undermining the process that is going on

18   today.  I believe the Commission was clear in its

19   order last week about UIEC being a public witness.

20   I believe that UIEC is making a case or did, in

21   fact, make a case in its comments regarding the EBA.

22   It's not just defending its position or it's not

23   just wanting to clarify comments or testimony made

24   by Mr. Peterson this morning.  UIEC laid out its

25   case very clearly in its comments, and the
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 1   Commission has already determined that those

 2   comments are public.  It follows then that it should

 3   be treated just like a public witness would be

 4   treated.

 5                  And this is even more important when

 6   the attorney representing the UIEC has been

 7   participating in this proceeding for a very long

 8   time and knows the process very well, and in the

 9   Company's case, is attempting to undermine it and

10   changing the rules as we speak.  That is its attempt

11   and therefore the Commission -- excuse me, the

12   Company -- again moves for the Commission to strike

13   any of Mr. Evans' testimony that comes out as a

14   result of this and deems his questioning to be

15   inappropriate.

16                  MR. EVANS:  May I respond?

17                  COMMISSIONER LEVAR:  I mean, at some

18   point, we don't want to continue back and forth.  I

19   think she has the right to sum her motion, but if

20   you want to comment a little bit further --

21                  MR. EVANS:  It isn't accurate to say

22   that we are in the same status of a public witness.

23   We are intervenors in this proceeding and, as

24   Ms. Hogle points out, have been for seven years.

25   The fact that we chose not to file testimony in this
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 1   phase of the docket shouldn't preclude us from

 2   offering legal argument to the Commission.  And when

 3   the Division's witness addresses that argument from

 4   the stand and challenges some of the assumptions

 5   that are made in that argument that are based on the

 6   Division's report, I think the cross is entirely

 7   appropriate.  I'm not trying to make my case.  I'm

 8   trying to rebut the Division's surrebuttal -- this

 9   is surrebuttal of the Division's rebuttal of my

10   case.  If they thought that this should be treated

11   like testimony, then they should not have addressed

12   it from the stand this morning.

13                  COMMISSIONER LEVAR:  Anything

14   further, Ms. Hogle?

15                  MS. HOGLE: I believe that he just

16   made a statement.  He testified and, therefore,

17   again, the fact that he is a well-known lawyer, has

18   been participating in this case for a long time

19   really underscores the importance of keeping the

20   process as has been and as has the Commission

21   historically respected it and followed.  Thank you.

22                  MS. SCHMID:  And may I add one more

23   thing?  Mr. Peterson's summary this morning

24   summarized his written testimony.  UIEC and

25   others --
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 1                  COMMISSIONER LEVAR:  I'm not sure

 2   your microphone is picking up.

 3                  MS. SCHMID:  UIEC is not the only

 4   party to question the audit, so I think that it is

 5   unreasonable to characterize Mr. Peterson's comments

 6   as just addressing UIEC's public witness comments.

 7                  COMMISSIONER LEVAR:  Thank you.

 8   Before I rule on this motion, I'm just going to turn

 9   to my colleagues and see if a break is appropriate

10   or if any discussion among the three of us -- sorry

11   to put you on the spot.

12                  COMMISSIONER CLARK:  I'm fine with

13   you ruling on the motion, Chair LeVar, and I'll give

14   you my perspective if you'd like, but I think you

15   should allow the question Mr. Evans wants to ask.

16   Seems to me it's a reasonable follow-up to Mr.

17   Peterson's statements to us today or testimony to us

18   today.  His summary, in other words.

19                  COMMISSIONER WHITE:  I guess my

20   concern is, I recognize that the Commission in the

21   past and historically has allowed intervening

22   parties who have not had a witness to participate,

23   but I guess my concern is, you know, again, we have

24   issued an order with respect to UIEC's comments.

25   And I guess my question is, if we open this up,
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 1   where does it end?  In other words, if Mr. Peterson

 2   introduces additional evidence beyond the scope --

 3   he was intending to address the comments of UIEC's

 4   -- does that then provide another right for

 5   essentially in vivo or live round of additional

 6   testimony on the part of other intervenors or

 7   parties in this case?  I guess that's my question is

 8   where does this end.

 9                  COMMISSIONER LEVAR:  So you're asking

10   Mr. Evans a question?

11                  COMMISSIONER WHITE:  I'm just

12   responding to your -- again, maybe this is more

13   appropriate to have a discussion offline, but I'm

14   thinking out loud about my concerns about where

15   we're heading with this.  I guess I would -- again,

16   if it was very, very discreetly focused on that

17   specific issue of what he's introduced today rather

18   than going beyond that, that might be a

19   consideration to think about.  But, you know, if

20   we're going to allow additional live cross -- I mean

21   additional testimony outside the scope of direct,

22   that's my question is where does that end.  So with

23   that, I guess the question is do you want to take it

24   offline to think about this for a second or are you

25   ready to -- I'll defer to you ultimately.
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 1                  COMMISSIONER LEVAR:  I think the

 2   right way -- I think I'm going to rule on this

 3   motion.  And as I look at the administrative ruling,

 4   which in R746-111-10 says, "The Commission

 5   discourages and may prohibit parties from making

 6   their cases through cross-examination."  And I think

 7   the line that seems appropriate to me based on

 8   Ms. Hogle's objection is probably one that's going

 9   to have to be addressed on a question-by-question

10   basis.  I agree that it's inappropriate for UIEC to

11   try to make its public comments into sworn testimony

12   in this hearing through questions, and that's the

13   line we have to be careful that we don't cross.

14                  Where it's asking Mr. Peterson

15   questions about his testimony, to the specific

16   objection, I don't have the transcript in front of

17   me and I don't have a photographic memory to

18   remember exactly what Mr. Peterson has said this

19   morning with respect to his testimony, and I don't

20   even remember whether he specifically referred to

21   the legal arguments or whether he referred to

22   principles that are contained in the public comments

23   from UIEC.  So it seems to me the appropriate way to

24   handle this matter is to allow questioning with that

25   line as the line we don't want to cross, and we may
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 1   have to deal with individual objections as that

 2   questioning goes forward.

 3                  MR. EVANS:  Thank you.

 4                  MS. SCHMID:  To facilitate narrowing

 5   the scope of Mr. Evans' questions and making sure

 6   they are appropriate, the Division would request

 7   that the court reporter read back the portion of Mr.

 8   Peterson's summary this morning addressing the

 9   audit.

10                  COMMISSIONER LEVAR:  What's the best

11   way for us to identify that portion of his

12   testimony?  Should we take a brief recess and, Ms.

13   Schmid, maybe communicate with the court reporter on

14   that or any party that wants to do so?  I think

15   that's probably an appropriate, helpful step at this

16   point.  Would a five-minute break facilitate that?

17                  MS. SCHMID:  I believe it would.

18                  COMMISSIONER LEVAR:  Why don't we

19   come back at 9:50.

20                  (A brief recess was taken.)

21                  COMMISSIONER LEVAR:  So then before

22   we go to Mr. Evans' first question, Ms. Schmid

23   wanted to make a clarification with respect to

24   Mr. Peterson's testimony this morning; is that

25   correct?
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 1                  MS. SCHMID:  Yes.  What I'd like to

 2   do is have the court reporter read her rough

 3   transcription into the record to help us focus.

 4                  COMMISSIONER LEVAR:  Okay.  And

 5   you've identified the portion?

 6                  MS. SCHMID:  Yes.  And Mr. Evans

 7   participated in that, as did Ms. Hogle.

 8                  COMMISSIONER LEVAR:  Okay.  Thank

 9   you.

10       (A portion of the transcript was read back.)

11                  MR. EVANS:  Mr. Chairman, I think

12   she's read the portion that entitles me to ask the

13   question, because his testimony, in the very first

14   part, says he's addressing intervenor comments.  And

15   so I want to respond to his addressing those

16   comments.  She can read the beginning of that

17   paragraph again to confirm that his comments were

18   directed to the UIEC comments, if you'd like.

19                  COMMISSIONER LEVAR:  I'm not sure she

20   should necessarily re-read it.  Was there any more

21   you wanted read into the record, Ms. Schmid?

22                  MS. SCHMID:  Yes.  I would like to

23   have his comments on the audit read into the record

24   in totality so we aren't just taking a single

25   sentence out of context.
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 1                  (The paragraph was read back.)

 2                  MR. PETERSON:  May I make a comment

 3   on what she just read?

 4                  COMMISSIONER LEVAR:  I'm not sure how

 5   appropriate that is.

 6                  MR. EVANS:  Thank you, Mr. Chairman.

 7   Mr. Peterson, since we're opening this back up, I

 8   think you can find opportunities to comment.

 9   Really, what I'm searching for is clarification, and

10   the questions are probably a lot more innocuous than

11   the lead-up to allowing the question might suggest.

12   I wonder -- statistically, you say that the Division

13   cannot attest the results are statistically

14   accurate.  Can you explain what that means?

15                  MS. HOGLE:  I'm sorry.  I'm going to

16   renew my objection.  I object because I did not hear

17   the UIEC being mentioned in any of the language that

18   was read back from the reporter, and so I don't

19   believe that Mr. Peterson was discussing the UIEC

20   comments at all.

21                  MR. EVANS:  Well, let's ask

22   Mr. Peterson.

23                  COMMISSIONER LEVAR:  Before we ask --

24   I think I'll rule on this objection.  The basis on

25   which we're allowing Mr. Evans to ask questions is
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 1   not whether UIEC was referred to in Mr. Peterson's

 2   statements.  It's whether he's crossing the line

 3   from asking clarifying questions of Mr. Peterson's

 4   testimony versus trying to rehabilitate or trying

 5   to -- rehabilitate is a strong word -- trying to

 6   change his unsworn comments into testimony at the

 7   hearing.  That's the line I think we can't cross.

 8   Although, having said that, I do recall the phrase

 9   "intervenor comments," and I believe UIEC is the

10   only intervenor that's filed unsworn comments.  But

11   with that, I think I'm going to allow the question

12   to be answered.

13                  THE WITNESS:  Okay.  Would you repeat

14   the question, please?

15   BY MR. EVANS:

16        Q.   The question is what does it mean to say

17   that the Division cannot attest that the results are

18   statistically accurate?

19        A.   Well, my understanding of the audit

20   process -- when a CPA firm, for example, audits a

21   company and files an attestation of correctness to

22   financial statements, they have reviewed the

23   financial statements and audited them, which

24   involves making statistical samples of selected

25   items.  They do not look at the whole universe of
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 1   accounts.  And then based on their statistical

 2   sampling, they attribute to the financial statements

 3   as a whole the characteristic that they found in

 4   their statistical sampling.  And that allows them to

 5   say that they believe that -- I think the language

 6   now is something to the effect that it's free of all

 7   material defect or inaccuracy.  The Division does

 8   not make such an attestation.  Our sampling which we

 9   do is limited in scope and does not allow us, we

10   believe, to attest in this outside auditor sense to

11   the correctness of the financial statements or, in

12   this case, the specific net power cost accounts.

13   And so we want to be clear that we're not doing that

14   sort of technical audit.  Does that answer that

15   specific question?

16        Q.   Yes.  Thank you.  And when you say that

17   the Division does not attest in the formal sense of

18   an audit to the accuracy of the net power cost data

19   submitted by the Company, is it the case that -- I

20   think you said but I'll ask you again -- that the

21   Division also cannot attest to the prudence of those

22   transactions?

23             MS. SCHMID:  Objection.  I don't recall

24   the word prudence.

25                  MR. EVANS:  Well, if you want to
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 1   spend the Commission's time going back and looking

 2   at it, I can tell you that it's there.  And this is

 3   a question that I think is in line with what I have

 4   been given latitude to do this morning.  So,

 5   Mr. Chairman, may I proceed?

 6                  COMMISSIONER LEVAR:  I'm going to

 7   allow that question to be answered.

 8        A.   The Division is also not attesting in this

 9   audit sense to any prudence or imprudence of the

10   Company's financial statements or net power costs

11   taken as a whole.

12   BY MR. EVANS:

13        Q.   Thank you.  And would you look at the

14   final evaluation report on page 42, if you would,

15   please.  I'm sorry, 43.  If you look at the first

16   full paragraph on that page, beginning "The Division

17   is concerned," would you read that into the record,

18   please?

19        A.   Okay.  I must have a different pagination

20   that starts "The Division's concern."

21        Q.   It's on page 43 in my copy.

22        A.   And that's the start of the paragraph?

23                  MS. SCHMID:  I believe that I have a

24   copy.

25                  THE WITNESS:  I think I see it on
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 1   page 44 of my copy.  Apparently, when it prints out,

 2   it prints out different pages.  Do you want me to

 3   read that paragraph?

 4   BY MR. EVANS:

 5        Q.   Yes, please.

 6        A.   "The Division is concerned that it may be

 7   virtually impossible to meaningfully assess the

 8   prudency of daily trading transactions because of a

 9   lack of contemporaneous and verifiable source

10   documentation supporting and justifying the trades

11   made.  In the first two EBA audits, the Division

12   identified several supporting documentation issues

13   related to front office transactions.  If the

14   Division -- excuse me -- if the Company continues to

15   improve its written documentation as it has in fact

16   done since the start of the EBA, the Division will

17   be able to more adequately assess the prudence of

18   these transactions.  But at this time, it cannot

19   state that improved documentation will alleviate its

20   prudency concerns stated above.  Even with

21   supporting documentation, the Division's resource is

22   limited to reviewing small samples and relying on

23   the expertise of its consultant to make a prudency

24   determination.  Expanding its scope of review in

25   this area would require additional resources not
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 1   presently available to the Division."

 2        Q.   Thank you.  Is that still the view of the

 3   Division of Public Utilities?

 4        A.   Yes, but if you'll note, it's limited

 5   specifically to the daily trading transactions that

 6   the Company does to meet its energy balancing needs,

 7   primarily.

 8        Q.   And how many of those daily transactions

 9   are submitted to the Division for review?

10        A.   We typically review about 60.

11        Q.   How many are submitted for review?  How

12   many daily transaction actions are there in an EBA

13   review?

14        A.   There's thousands, tens of thousands.

15             MS. SCHMID:  Objection.  It goes beyond

16   facts in evidence.

17             COMMISSIONER LEVAR:  Mr. Evans, do you

18   want to respond to that objection?

19                  MR. EVANS:  Say what?  I'm sorry. I

20   didn't hear it.

21                  COMMISSIONER LEVAR:  The objection

22   was -- will you restate your objection, Ms. Schmid?

23                  MS. SCHMID:  Mr. Evans is going

24   beyond facts already in evidence.

25                  MR. EVANS:  I'm probing the meaning
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 1   of "statistically significant."  That's what this

 2   discussion is about.  Well, I'll move on.  I'll move

 3   on.

 4                  COMMISSIONER LEVAR:  The question was

 5   answered, and I think I'll let it stay there and

 6   move on.

 7   BY MR. EVANS:

 8        Q.   Would you turn over the page of the

 9   Division's report, please?  And maybe on your page

10   45 is a paragraph that begins, "While the Division

11   was generally supportive of the Company..."  Do you

12   see that?

13        A.   Yes.

14        Q.   And halfway down that paragraph, I'll read

15   this line in if you don't mind.  It says, "The

16   Division continues to have concerns about

17   determining transaction prudency."  Have I read that

18   correctly?

19        A.   Yes.

20        Q.   Is that still true?

21        A.   Yes.  And I think it refers back to what

22   we've previously discussed.

23        Q.   All right.  I'm going to read the next

24   sentence.  "The Division" --

25                  MS. HOGLE:  Excuse me.  I have an
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 1   objection.  I believe at this point Mr. Evans is

 2   actually testifying, and there's no real question

 3   there other than to confirm what's already in the

 4   report.  The report is already part of this

 5   proceeding.  I think Mr. Evans is going beyond the

 6   scope of the line of questioning that your Honors

 7   imposed based on my objection earlier this morning.

 8                  MS. SCHMID:  The Division agrees and

 9   believes that he has crossed that line.

10                  MR. EVANS:  If I may?

11                  COMMISSIONER LEVAR:  Yes, Mr. Evans.

12                  MR. EVANS:  Mr. Peterson's testimony

13   from the stand this morning threw some doubt on

14   whether the statements in the Division's report

15   still reflected the view of the Division.  I think

16   as part of the scope of this cross I'm entitled to

17   ask if the Division still holds the views stated in

18   the report.

19                  MS. HOGLE:  May I respond to that?

20                  COMMISSIONER LEVAR:  Yes, Ms. Hogle.

21                  MS. HOGLE:  I believe that at this

22   point it appears to, at least myself, that, again,

23   Mr. Evans is going beyond the line of questioning

24   that was allowed this morning.  And beyond that, he

25   is attempting to make his case, which has
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 1   specifically been prohibited and as he acknowledges

 2   and as he acknowledged this morning, and therefore I

 3   renew my objection.

 4                  MR. EVANS:  If I may, I can wrap this

 5   up in one final question if you'd like and we'll be

 6   done with it.

 7                  COMMISSIONER LEVAR:  I think the

 8   questions I've heard so far have been related to the

 9   Division's position in Mr. Peterson's testimony, and

10   I don't think we've yet gotten repetitive on those

11   questions, so I think I'm going to allow this to

12   continue a little further.

13   BY MR. EVANS:

14        Q.   Thank you.  On page 45 of your report,

15   Mr. Peterson, and on page 44 of mine, in the same

16   paragraph in the following sentence from the one

17   that I just quoted, it reads, "The Division has

18   relied on the 70/30 sharing split to give it some

19   confidence that the Company will generally act with

20   prudence because of the potential loss to the

21   Company outside of the threat of a formal prudence

22   disallowance by regulators.  That Company incentive

23   is now gone."  Is that still the view of the

24   Division of Public Utilities?

25        A.   Yes.
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 1                  MR. EVANS:  Thank you.  No more

 2   questions.

 3                  COMMISSIONER LEVAR:  Ms. Hogle, any

 4   cross-examination for Mr. Peterson?

 5                  MS. HOGLE:  None.

 6                  COMMISSIONER LEVAR:  Ms. Schmid, any

 7   redirect?

 8                  MS. SCHMID.  None.

 9                  COMMISSIONER LEVAR:  Mr. Clark, do

10   you have anything for Mr. Peterson?

11                  COMMISSIONER CLARK:  Couple of

12   questions, and, again, in the same general area that

13   we have been probing.  I'm looking at the

14   conclusions and recommendations on page 49 of the

15   report, and what I'd like to understand is if the

16   request that the Commission consider employing

17   interim rates as a means to afford more time for

18   review to the Division, is that going to help the

19   Division to feel more confident in the results of

20   its review and to alleviate some of the reservations

21   that are expressed on page 49?

22                  THE WITNESS:  Well, the Division is

23   asking for an extension to alleviate some of the

24   pressures and increase the scope of our -- the

25   time-imposed pressures to do the audit and to allow
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 1   us to increase the scope of our audit.  At this

 2   time, I cannot say that the Division believes that

 3   we will get to a point where we can make a formal

 4   attestation of the material correctness of the net

 5   power costs as a result of our audit.  But in an

 6   informal sense, it would increase our comfort level

 7   with the audit generally -- and just say it would

 8   increase our comfort level -- and it should increase

 9   the comfort level of parties that are relying on the

10   Division's audit.  But I can't say that we will

11   necessarily ever get to a point where we would make

12   a formal attestation of the Company's financial

13   statement, at least as related to net power costs.

14                  But I think what I intended to convey

15   in my opening comments was that part of the reason

16   we're not making an attestation is that we're not

17   prepared to say that our sample is a statistically

18   accurate representation of the Company's financial

19   statements.  And also, we do not want to convey the

20   impression that we necessarily believe that the

21   Company, at this point, has been doing anything --

22   has been making inaccurate or materially inaccurate

23   reports to the Division and the Commission.  So we

24   have no evidence of any specific problems beyond

25   what we have brought out in our audit reports, and
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 1   we don't have reason to believe that there are

 2   problems.  But at this point, perhaps, and probably

 3   going into the future indefinitely, we are not going

 4   to be able to say yes, indeed, we have a

 5   statistically valid audit that we can attest to the

 6   material accuracy of their financial statements.

 7   Maybe this is a fine technical distinction that I'm

 8   trying to make, but that's what we're trying to say.

 9                  COMMISSIONER CLARK:  I just wanted to

10   be sure that I could infer, at least from your

11   testimony -- and it's probably explicit here as

12   well -- that additional time would allow you to

13   check more items and feel greater confidence in your

14   work product, ultimately, at the conclusion of the

15   final review of a given period of net power costs.

16                  THE WITNESS:  Yes, that's a fair

17   statement.

18                  COMMISSIONER CLARK:  And you ask us

19   to consider implementing interim rates but recognize

20   that there may be legal issues associated with that,

21   and I'm loathe to ask you to offer a legal opinion

22   on that or to express the Division's view, but I'm

23   interested in whether or not the Division does have

24   a view.  So I guess I turn to the Division's counsel

25   to inquire, is there any reason why or any legal
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 1   impediment in the Division's view for the Commission

 2   to approve the recommendation that we employ interim

 3   rates in this setting as we do in some other

 4   balancing account related dockets?

 5                  MS. SCHMID:  Earlier in this lengthy

 6   process, the Commission did rule that interim rates

 7   were not allowed under the statute.  That said,

 8   there are ways to implement interim rates, such as

 9   seeking a change at the legislature of the statute

10   and perhaps other means.  The Commission could also

11   change its order, but at this time I believe there

12   are impediments to having interim rates.

13                  COMMISSIONER CLARK:  Thank you.  I

14   don't have further questions.

15                  COMMISSIONER LEVAR:  Commissioner

16   White?

17                  COMMISSIONER WHITE:  Sorry to beat a

18   dead horse on this audit issue.  Question:  Are you

19   aware of any other Commission proceedings in which

20   the Division participates where an audit is

21   performed as required to be upheld to the degree of,

22   you know, the licensure of a CPA's formal audit?  I

23   mean, is that the standard or is that from the

24   Division's perspective in terms of auditing?

25                  THE WITNESS:  Personally, I'm not
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 1   aware of anything, as I sit here, that we are making

 2   a specific attestation as to the correctness of

 3   those things.  I don't think we do that.  So in that

 4   regard, what I'm saying is similar to what I think

 5   the other audit situations are that we're involved

 6   with.  The Division did not want -- given the fact

 7   that we hired an outside consultant and we spent

 8   several months working with the Company to

 9   understand their EBA filing, I did not want any

10   parties to get the impression that we were able to

11   make such a formal attestation.

12                  COMMISSIONER WHITE:  Is it uncommon

13   or unusual in dockets or proceedings or audit

14   procedure where there's voluminous amounts of data,

15   I guess, to pull samples for auditing purposes or is

16   that unusual or is that a common practice?

17                  THE WITNESS:  That would be fairly

18   typical if you're doing any kind of auditing.  I

19   mean there's -- you could audit the whole universe

20   of something of a particular item if it only had a

21   few items involved.  But if you're looking at

22   thousands of different transactions, then it would

23   be common to do a sample and see if anything shows

24   up that causes concern.

25                  COMMISSIONER WHITE:  There's been
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 1   some discussion about, you know, essentially,

 2   bringing in or taking out typical or not typical --

 3   but historically since the EBA has been going on --

 4   components of what's considered NPC, net power

 5   costs.  Assuming our innuendo that the current EBA

 6   continues in pilot format until the legislature and

 7   the reports are filed, et cetera, is there any

 8   concern on the Division's part of essentially

 9   altering the definition of net power cost during

10   that evaluation period?

11                  THE WITNESS:  Yes.  I think that the

12   Division thinks that that would set a bad precedent

13   that would ultimately come back and be used in any

14   future hearings about the structure of the EBA.  We

15   would be concerned about making changes like that.

16                  COMMISSIONER WHITE:  The one final

17   question is just to understand the suggestion of

18   ordering a rate case yearly and then understanding

19   that in context with the interim rate concept:  Are

20   those two concepts linked together or are those

21   mutually exclusive?

22                  THE WITNESS:  Well, they're --

23                  MS. SCHMID:  Pardon me.  Did you mean

24   to say a rate case every three years?

25                  COMMISSIONER WHITE:  Yes, but
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 1   understanding is the first would be filed.

 2                  THE WITNESS:  We asked that one be

 3   filed this year and then at least every three years

 4   after that.  That was our recommendation suggestion.

 5   I think they're mutually exclusive.

 6                  COMMISSIONER WHITE:  That's all I

 7   have, Chair.

 8                  COMMISSIONER LEVAR:  One other

 9   question with respect to your request for interim

10   rate authority.  As I'm thinking about other cases

11   with other utilities where we grant interim rates,

12   there are some situations where the interim rates

13   have remained interim for fairly lengthy periods of

14   time, multiple years.  Are you suggesting that if we

15   consider allowing interim rates that it would have

16   to be final one way or another before the next EBA

17   is filed next year, either by Division

18   recommendation or made final in the absence of one?

19                  THE WITNESS:  That was the intent of

20   our recommendation was to avoid pancaking to have --

21   I think the suggestion is that the Commission would

22   issue an order March 1st, and that would, absent any

23   additional true-ups, that could be done relatively

24   shortly over a month or two as a result of interim

25   rates.  We would avoid pancaking cases; we would
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 1   make them within the year.  We would make a given

 2   EBA filing final and avoid the pancaking of cases

 3   that seem to have in another utility.

 4                  COMMISSIONER LEVAR:  Let me ask one

 5   further clarification.  You said it would be your

 6   desire to avoid the pancaking.  Do you believe

 7   that's a necessity that interim rates have got to be

 8   final before the next EBA filing?

 9        A.   No, I don't think they have to be.  In the

10   absence of interim rates, the suggestion would be

11   that if the Commission were to accept the Division's

12   proposal of the process, the Commission would order

13   by March 1st of the following year the EBA -- let

14   the EBA amortization go into effect, whatever it is,

15   and then that would continue for the next 12 months.

16   So there would be the situation potentially like we

17   have now for a while that there would be overlapping

18   EBA dockets that were being amortized, but as far as

19   the process before the Commission is concerned,

20   we're hopeful that it would end before the next EBA

21   filing was made.

22             COMMISSIONER LEVAR:  Thank you.  I think

23   that's all for you, Mr. Peterson.

24                  MS. HOGLE:  Your Honor, excuse me.

25   I'm wondering if you can give me some leeway in
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 1   asking one or two questions regarding Mr. Peterson's

 2   responses.

 3                  COMMISSIONER LEVAR:  We typically

 4   don't allow questions after the Commissioner

 5   questions for redirect from those, but I think we'll

 6   allow a little leeway today to do that.

 7                       EXAMINATION

 8   BY MS. HOGLE:

 9        Q.   I appreciate that.  Mr. Peterson, earlier

10   you were asked about limitations that the Division

11   has in auditing the Company's EBA net power costs.

12   Do you recall that?

13        A.   I recall talking about that.

14        Q.   Isn't it true that in prior DPU audit

15   reports the Division has stated that the audit

16   has -- the difficulty has not been as other parties,

17   for example, in this proceeding today have noted,

18   because the Division has been able to review

19   documentation testing and key controls that would

20   allow the error, for example, to be more noticeable.

21   Am I clear on that?  Did you get me with that?

22        A.   Let me repeat what I think you asked me,

23   if I may.  You're asking me in prior audit reports,

24   the Division has reported that it has done a

25   sampling of transactions and also reviewed the
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 1   Company's various manuals as to how things are

 2   supposed to be done and refute the general process.

 3   I think that is all true.

 4        Q.   And so has this allowed the Division a

 5   little bit more comfort in knowing that the sampling

 6   of transactions that it has reviewed is a fair

 7   representation of other transactions or other

 8   support that the Division has not necessarily

 9   reviewed, but based on these key control and

10   documentation processes, the Division has some

11   comfort that at least it would be able to know

12   whether there are errors?

13        A.   I think that's generally correct.

14   Again -- and I guess this may be too fine of a point

15   that I was trying to make on it -- we have a certain

16   level of comfort or that we have achieved a certain

17   level of comfort over the several audit cycles that

18   we have been through as we've worked through various

19   difficulties with the Company.  So I think my

20   opening statement intended to convey that there is

21   a level of comfort that the Division has with what

22   the Company is doing.  And I do not want to convey

23   the impression that based upon our investigations we

24   have reason to believe that there is material

25   inaccuracy or imprudence with the Company's books
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 1   and records and the Company's behavior.

 2                  MS. HOGLE:  Thank you.

 3                  COMMISSIONER LEVAR:  Was that all,

 4   Ms. Hogle?

 5                  MS. HOGLE:  That's all.  Thank you.

 6                  COMMISSIONER LEVAR:  Commissioner

 7   Clark or White, do you have anything further?

 8                  COMMISSIONER CLARK:  I do, if I may.

 9   I'm trying to understand this important testimony,

10   and I would put a question to you that I hope will

11   help us explore this a little bit better.  I'd like

12   you to compare, if you can, the Division's level of

13   comfort with its most recent EBA report -- its most

14   recent review of an EBA filing by the Company and

15   compare that, if you can, to the Division's level of

16   comfort typically with the recommendations it would

17   make in response to a rate case filing.  Is there a

18   material difference there, if you know?  I know that

19   you've been involved in rate cases in the past.

20                  THE WITNESS:  Well, that's actually a

21   difficult question for me to answer.  And maybe

22   others in the Division could answer it better.

23                  COMMISSIONER CLARK:  I'm not asking

24   you to manufacture an answer.  Just if you know or

25   have an opinion.
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 1                  THE WITNESS:  I would say that on the

 2   whole, as the situation has evolved to this point,

 3   there's not a significant difference in comfort

 4   level.  That said, I think we pointed out in our

 5   audit reports and in my testimony that there are

 6   areas that the Company operates in that, frankly,

 7   without basically looking over their shoulder 24/7,

 8   we might not ever be able to attain a level of

 9   complete comfort.  But I am saying that we have no

10   evidence that there's material problems.  And if we

11   went out and were able to have infinite time and

12   resources and investigated the whole universe, we'd

13   probably find additional problems, but we don't see

14   that right now as likely to result in anything big.

15                  COMMISSIONER CLARK:  And so if we

16   were to take, for example, from a rate case setting,

17   a projection of expense in an account that perhaps

18   relates to some type of labor maintenance of utility

19   facilities, is there a difference in reaching

20   conclusions about that kind of numerical

21   presentation by the Company versus EBA data?

22                  THE WITNESS:  Well, as I'm thinking

23   about it, there would probably be less review of the

24   minutia of the Company's filing in a rate case,

25   whereas in the EBA filing, we are attempting to look
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 1   at the minutia.  So it would depend on whether the

 2   analyst in a rate case focuses on a particular line

 3   item, for example, in the Company's filing and wants

 4   to dig deeply into it for some reason.  And that

 5   will vary from line item to line item.  Some line

 6   items will get relatively little review, and others

 7   will be more intensely reviewed.

 8                  COMMISSIONER CLARK:  Thank you.  That

 9   concludes my questions.  Thank you.  Chair Levar?

10                  COMMISSIONER LEVAR:  Thank you,

11   Mr. Peterson.  And I think it's an appropriate time

12   for a short break before your next witness, Ms.

13   Schmid.  So why don't we reconvene at 10:45.

14                  (A brief recess was taken.)

15                  COMMISSIONER LEVAR:  We're back on

16   the record.  Ms. Schmid?

17                  MS. SCHMID:  Yes.  The Division would

18   like to call its next witness, Mr. David Thomson.

19                      DAVID THOMSON,

20   having been first duly sworn to tell the truth, was

21            examined and testified as follows:

22                       EXAMINATION

23   BY MS. SCHMID:

24        Q.   Good morning.

25        A.   Good morning.
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 1        Q.   Please state your full name, business

 2   address, title and employer for the record.

 3        A.   Okay.  My name is David Thomson,

 4   T-h-o-m-s-o-n, without a "P."  I am a utility

 5   technical consultant for the Division of Public

 6   Utilities, and I have participated in the docket on

 7   behalf of the Division.  My business address is 160

 8   East 300 South, Salt Lake City, Utah 84111.

 9        Q.   Did you prepare and cause to be filed your

10   direct testimony, designated as DPU Exhibit No. 6.0

11   Direct with accompanying exhibits and your

12   surrebuttal testimony, designated as DPU Exhibit No.

13   6.0-SR?

14        A.   Yes.

15        Q.   Do you have any changes to that testimony?

16        A.   I do not.

17        Q.   If I were to ask you today the same

18   questions that are in that testimony, would your

19   answers today be the same as they are written?

20        A.   Yes.

21        Q.   With that, the Division would like to move

22   for the admission of Mr. Thomson's direct testimony

23   with exhibits and his surrebuttal testimony.

24             COMMISSIONER LEVAR:  If anyone objects to

25   that motion, please indicate to me.  I'm not seeing
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 1   any, so the motion is granted.

 2   BY MS. HOGLE:

 3        Q.   Do you have a summary?

 4        A.   I do.

 5        Q.   Please proceed.

 6        A.   Good morning, Commissioners.  I am sure

 7   that you have read my testimony applicable to this

 8   docket, so I will be brief in my summary statement.

 9   As explained in my direct testimony and surrebuttal

10   testimony, the Division believes that cost

11   adjustments from prior periods should not be allowed

12   in future deferral periods where the deferral amount

13   has, by Commission order, been closed for being

14   filed.  If costs or benefits flow between years, the

15   yearly rate setting mechanism of the EBA is

16   violated.  The deferral period, in essence, starts

17   at inception and never ends, resulting in

18   retroactive ratemaking.  If the Company believes

19   that its prior period account adjustments qualify,

20   it has the option to file for a deferred accounting

21   order with the Commission to seek the recovery of

22   adjustment costs in future rates.  The Division

23   recommends that retroactive ratemaking practice

24   should not be permitted in EBA filings.

25             Second, the Division is asking that the
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 1   Commission specifically clarify that the Company may

 2   bear the risk of imprudent outages caused by its

 3   agents and partners when facts warrant on a case by

 4   case basis.  The Company is best positioned to

 5   ensure adequate and prudent performance by its

 6   commercial agents and partners.  The risk of those

 7   business relationships is the Company's risk, not

 8   rate payers' risk.  And that concludes my summary.

 9                  MS. SCHMID:  Mr. Thomson is now

10   available for questions from the parties and from

11   the Commission.

12                  COMMISSIONER LEVAR:  Thank you.  I'll

13   go to Mr. Moore next.

14                  MR. MOORE:  We have no cross.  Thank

15   you.

16                  COMMISSIONER LEVAR:  Mr. Dodge?

17                  MR. DODGE:  I have no questions.

18   Thank you.

19                  COMMISSIONER LEVAR:  Mr. Evans?

20                  MR. EVANS:  No questions.  Thank you.

21                  COMMISSIONER LEVAR:  Ms. Hogle?

22                       EXAMINATION

23   BY MS. HOGLE:

24        Q.   I just have a few based on your summary.

25   Good morning, Mr. Thomson.  I believe you testified
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 1   regarding what the Division or what you call out of

 2   period adjustments.  So I just want to explore that

 3   a little bit.  The Company's adjusted accounting

 4   entries are made to costs for future rates; is that

 5   right?

 6        A.   Yes.

 7        Q.   Okay.  And so these adjusting accounting

 8   entries are not being made to rates, correct?  Based

 9   on what you just said that they're being made to

10   cost, not to --

11        A.   Well, the rates are based on the costs,

12   net power costs.

13        Q.   But the rates are not the same as costs,

14   correct?

15        A.   Well, net power cost uses a cost per

16   megawatt, so it uses the cost to figure out the cost

17   per megawatt, which is applied to actual megawatts

18   to come up with a historical net power cost.

19        Q.   You would agree with me though that costs

20   are different from rates?

21        A.   I can't agree with that.  I must have

22   misunderstood the original question when I said yes.

23   Rates are based on costs.

24        Q.   Okay.  And do you agree with me that

25   retroactive ratemaking deals with changes to rates,
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 1   not changes to costs?

 2        A.   No.

 3        Q.   You don't agree with me that retroactive

 4   ratemaking means changing rates that have already

 5   been set?

 6        A.   I agreed that if you had just cost, it

 7   will affect your rates.

 8        Q.   Okay.  So you do agree with me that

 9   retroactive ratemaking deals with changing rates?

10                  MS. SCHMID:  Objection.  Asked and

11   answered.

12                  COMMISSIONER LEVAR: I think we're

13   back to that point.  I think I'll allow this answer.

14        A.   If you adjust costs, it will affect your

15   rates.

16   BY MS. HOGLE:

17        Q.   Okay.  So is that a "yes?"  Retroactive

18   ratemaking means adjusting rates, means changing

19   rates?

20        A.   You're not allowed to do retroactive

21   ratemaking -- retroactive adjustments to ratemaking.

22        Q.   So I think we're back to the same

23   question.  You agreed with me, I think, that rates

24   are different from costs.

25        A.   Costs are part of ratemaking.
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 1        Q.   But they're different, correct?

 2        A.   No.  The costs flow into and create rates

 3   which the people pay for, and the rates that they

 4   pay for are based upon the costs.

 5        Q.   Do you agree with me that for the EBA,

 6   rates change annually?

 7        A.   They do, but they're not based upon

 8   retroactive adjustments.  They're based on 12 months

 9   of actual costs for that period.

10        Q.   Okay.  And so the rates that were set in

11   last year's EBA, those -- if they're not adjusted,

12   the rates are not adjusted, that means that they're

13   final until new rates are put in place.  Would you

14   agree with me?

15        A.   That's correct.

16        Q.   Okay.  I want to take you to your

17   testimony regarding imprudent outages.  Do you have

18   that in front of you?

19        A.   My surrebuttal?

20        Q.   Your direct testimony.

21        A.   Okay.  The one filed September 21st?

22        Q.   Correct.  And then you also reference as

23   an exhibit, I think, the Daymark report; is that

24   correct?  Do you have that in front of you as well?

25        A.   Yes.
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 1        Q.   Okay.  So I do want to ask you a general

 2   question about outages.  Is the recovery of costs

 3   for a specific outage an issue in this case?

 4        A.   Pardon me?

 5        Q.   Is the recovery of costs for a specific

 6   outage an issue in this case?  Is the Company

 7   seeking to recover any costs for an outage in this

 8   case?  The Company isn't, correct?  The Company, in

 9   this case, is not requesting recovery of any costs

10   for any outages, is it?

11        A.   In this docket?

12        Q.   In this docket.  Correct.

13        A.   Yes.

14        Q.   You're agreeing with me?

15        A.   Yes.

16        Q.   Okay.  So the Commission can't weigh in on

17   an issue if there's no specific outage that was

18   caused by a third-party operator, can it, in this

19   case?

20                  MS. SCHMID:  Objection.  Calls for a

21   legal conclusion.

22                  COMMISSIONER LEVAR:  Ms. Hogle, do

23   you want to respond to the objection?

24                  MS. HOGLE:  I'm not sure that was a

25   legal question.  It was simply a question of whether
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 1   the Commission can weigh in on an issue that is not

 2   before it.

 3                  MS. SCHMID:  That is a legal

 4   question.

 5                  COMMISSIONER LEVAR:  I think we have

 6   his answer to the fact that the issue is not before

 7   us in the docket, and so with Ms. Schmid's

 8   objection, I think that's the appropriate conclusion

 9   of his answer to that issue.

10   BY MS. HOGLE:

11        Q.   Okay.  And so the Division's

12   recommendation for the Commission to make a

13   statement about imprudent outages, do you agree that

14   that is something that the Division is testifying to

15   specifically in your testimony?

16        A.   My position is stated in my testimony.

17        Q.   Okay.

18        A.   That we're looking for the Commission to

19   clarify something that has been contentious and

20   problematic in prior dockets.

21        Q.   But that is not an issue in this case.

22   You have already agreed with me.

23        A.   The issue is setting EBA policy after an

24   evaluation.  That's what we're asking for.

25        Q.   And so you're asking the Commission to
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 1   opine in this matter without any context or any

 2   facts as to any specific outage, correct?

 3        A.   We're asking nothing specific.  We're

 4   asking in a general matter to have them clarify so

 5   in the future this problem won't keep coming up.

 6        Q.   But right now it's not a problem, is it?

 7        A.   It is a problem.  If you try and file an

 8   EBA report, we have a disagreement on this subject.

 9   And it will go forward with that disagreement, and

10   we're hoping the Commission will clarify that so in

11   the forward when there's outages caused by -- when

12   there's discussions whether an outage should be

13   allowed or not or talked about or ignored because it

14   was done by an agent or a principal, that that won't

15   come up anymore, that it can be discussed, not just

16   say, "Well, they're an agent so we can't talk about

17   that outage."

18        Q.   Okay.  So can you turn to the Daymark

19   report, please?

20        A.   Pardon me?

21        Q.   Can you please turn to the Daymark report

22   that you have, please?  That very first page dated

23   September 21st.  Can you read the last sentence on

24   that page, please?

25        A.   Read where?
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 1        Q.   The last sentence on that first page of

 2   that Daymark report.

 3        A.   "It is self-evident that costs incurred as

 4   a direct result of imprudent action are not

 5   prudently incurred costs."

 6        Q.   Do you agree with me that "self-evident"

 7   means needing no further explanation or

 8   demonstration?

 9                  MS. SCHMID:  Objection to the extent

10   it calls for a legal conclusion, but he can answer

11   as to common understanding.

12                  COMMISSIONER LEVAR:  Do you have any

13   response to the objection, Ms. Hogle?

14                  MS. HOGLE:  I'm just wondering if he

15   agrees with me that generally "self-evident" means

16   needing no further explanation.

17                  COMMISSIONER LEVAR:  I'll allow the

18   question to be answered under common understanding.

19   I'll allow you to answer the question based on your

20   understanding of the term.

21        A.   If something is not prudent, then it's

22   imprudent.  If it's imprudent, then it's not

23   prudent; that's self-evident.

24   BY MS. HOGLE:

25        Q.   And do you agree with me that generally
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 1   "self-evident" means needing no additional

 2   explanation?

 3        A.   No.  I think it's a case-by-case matter,

 4   which we took great pains to point out in our

 5   testimony -- a case-by-case matter after analysis

 6   that may be self-evident.

 7                  MS. HOGLE:  Thank you.  I have no

 8   further questions.

 9                  COMMISSIONER LEVAR:  Thank you.  Any

10   redirect, Ms. Schmid?

11                  MS. SCHMID:  Just a little.

12                  RE-DIRECT EXAMINATION

13   BY MS. SCHMID:

14        Q.   Mr. Thomson, you were asked questions

15   about this Pilot Program and outages.  And is it

16   true that you said the Division wants the Commission

17   to make a statement that the Company can be

18   responsible for outages on a case-by-case basis

19   caused by its partners, agents, or contractors?

20        A.   Yes.

21        Q.   Is it your understanding that the purpose

22   of this section of the EBA process is to evaluate

23   and take comments on the Pilot Program so we know

24   where we are?

25        A.   Yes.
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 1                  MS. SCHMID:  Those are all my

 2   questions.  Thank you.

 3                  COMMISSIONER LEVAR:  Thank you.  Any

 4   recross, Ms. Hogle?  Commissioner White, any

 5   questions for Mr. Thomson?

 6                  COMMISSIONER WHITE:  If the

 7   Commissioner were harking back to Ms. Schmid's

 8   statement, if the Commissioner were to make such a

 9   statement, does that change anything that the

10   Commission has a right to do currently under the

11   EBA?  Is it just essentially put something, you

12   know, expressly in writing that the Commission

13   already has a right to do?

14                  THE WITNESS:  The Commission can do

15   whatever it wants, but what we're -- she kind of

16   summed up our position.  I'm not sure if I

17   understand your question.

18                  COMMISSIONER WHITE:  That's okay.  I

19   have no further questions.  Thanks, Chair.

20                  COMMISSIONER LEVAR:  Commissioner

21   Clark, any questions?

22                  COMMISSIONER CLARK:  No questions.

23   Thank you.

24                  COMMISSIONER LEVAR:  Thank you.  I

25   don't have anything further.  Thank you,
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 1   Mr. Thomson.  Ms. Schmid?

 2                  MS. SCHMID:  Those are the Division's

 3   two witnesses.

 4                  COMMISSIONER LEVAR:  Thank you.

 5   We'll go to Ms. Hogle now.

 6                  MS. HOGLE:  Rocky Mountain Power

 7   calls Mr. Mike Wilding.

 8                   MICHAEL G. WILDING,

 9   having been first duly sworn to tell the truth, was

10            examined and testified as follows:

11                       EXAMINATION

12   BY MS. HOGLE:

13        Q.   Good morning, Mr. Wilding.

14        A.   Good morning.

15        Q.   Could you please state your name, address,

16   and position for the record?

17        A.   Yes.  My name is Michael G. Wilding.  I am

18   the manager of net power costs of PacifiCorp, and my

19   address 825 Northeast Multnomah Street, Suite 600,

20   Portland, Oregon 97232.

21        Q.   And in that capacity did you prepare or

22   cause to be prepared direct testimony and Exhibit A

23   and work papers filed on September 21st, 2016?

24        A.   Yes.

25        Q.   Rebuttal testimony filed November 16,
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 1   2016?

 2        A.   Yes.

 3        Q.   And surrebuttal testimony and work papers

 4   filed December 15 2016?

 5        A.   Yes.

 6        Q.   And do you have any changes to any of that

 7   testimony?

 8        A.   No.

 9        Q.   So if I were to ask you the questions in

10   that testimony again here today, your answers would

11   be the same?

12        A.   Yes.

13                  MS. HOGLE:  I move for the admission

14   into evidence of Mr. Wilding's direct testimony and

15   Exhibit A, rebuttal testimony and surrebuttal

16   testimony and work papers.

17                  COMMISSIONER LEVAR:  Thank you.  If

18   anyone objects to that option, please indicate to

19   me.  And I'm not seeing any so the motion is

20   granted.

21   BY MS. HOGLE:

22        Q.   Thank you.  Mr. Wilding, what issues were

23   addressed in the direct testimony in this case?

24        A.   So pursuant to the most recent scheduling

25   order, indirect testimony's parties proposed changes
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 1   that they would like to make to the current EBA.

 2        Q.   And what issues will you be addressing

 3   today?

 4        A.   Because all of those issues are contested,

 5   I will summarize the Company's position for each of

 6   the eight issues.

 7             First, the EBA is in the public interest

 8   and does provide value to the Company's customers.

 9   Second, the Company is proposing to include chemical

10   cost start-up fuel and production tax credits as

11   part of the EBA.  Third, the mismatch issue can be

12   best resolved by annual updates to base net power

13   costs, or if that is determined to be not in the

14   public interest, then to leave the manner in which

15   base NPC is set unchanged.  Fourth, the accounting

16   for actual net power costs in the EBA should remain

17   unchanged.  Fifth, the carrying charge in the EBA

18   should not be changed until the next general rate

19   case.  Sixth, the EBA procedural schedule could be

20   modified to allow the DPU more time to complete its

21   audit or its prudence review report, but the rounds

22   of testimony should not be changed.  Seventh, a

23   statement regarding the outages and the prudency of

24   costs related to the outages is not needed this time

25   because it will not change anything.  And then
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 1   lastly, eight, the Company's position is that

 2   wheeling revenues should be included in the EBA.

 3        Q.   Why does the Company believe that the EBA

 4   is in the public interest, Mr. Wilding?

 5        A.   So for the Company, the EBA is an integral

 6   and necessary ratemaking mechanism because it allows

 7   for the timely recovery of the costs that the

 8   Company incurs to provide safe and reliable energy

 9   to its customers.  And the EBA ensures that

10   customers only pay the cost of the energy they

11   consume, no more and no less.  And truing-up the

12   actual net power costs to the net power costs in

13   base rates each year keeps rates just and reasonable

14   and in the public interest.  And as the net power

15   costs are a significant portion of the Company's

16   revenue requirement, one of benefits of the EBA in

17   allowing those costs -- the net power costs -- to be

18   trued-up is it mitigates the need for more frequent

19   rate cases.  And, in fact, we haven't filed a rate

20   case in Utah since 2014.

21             The EBA also helps ensure that customers

22   are serviced by a financially healthy company, or a

23   financially healthy utility, and it's a balance

24   mechanism by which neither customers nor the Company

25   benefit at the expense of others.  And the
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 1   Commission recently acknowledged that the EBA and

 2   the Pilot Program would continue through 2019 in the

 3   recently approved EBA tariff.  And at this time, the

 4   Company would respectfully request that the EBA be

 5   made permanent and continue on after 2019.

 6        Q.   Are there any modifications to the EBA

 7   that the Company proposes to make at this time?

 8        A.   Yes.  So as I mentioned, the Company has

 9   proposed to include chemical costs, start-up fuel,

10   and production tax credits in the EBA.  And this is

11   because they have a similar profile to net power

12   costs.  Chemicals are used in the pollution control

13   and are largely dependent upon our coal generation.

14   And start-up fuel is essential in our coal

15   generation process and is also subject to market

16   exposure, and therefore start-up fuel should be

17   treated just like the coal fuel expense, which is

18   part of net power costs.

19             And then finally, the amount of production

20   tax credits received is entirely dependent upon

21   renewable generation, which in turn is dependent on

22   the variable weather conditions.

23        Q.   At this time, would you like to discuss

24   the mismatch issue that was addressed by the

25   Division in its testimony earlier today?
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 1        A.   So the mismatch issue is the fact that the

 2   time period of base net power cost is not always

 3   aligned with the EBA deferral period or the period

 4   of actual net power costs.  And this is because the

 5   test period from the general rate case in which base

 6   net power costs are set, like I said, doesn't align

 7   with actual net power costs or the EBA deferral

 8   period.  And sometimes, this can be one of the

 9   underlying causes of the variances in the EBA.

10        Q.   And in your opinion, Mr. Wilding, what is

11   the best way to resolve the mismatch issue?

12        A.   So the Company would support the

13   unbundling of net power costs from general rates and

14   resetting base net power costs annually.  And this

15   would ensure that the forecast of base net power

16   costs never grows still, and that the test period

17   will always line up with the deferral period.  And

18   furthermore, it would give customers a more accurate

19   price point by which they could more wisely

20   determine their energy consumption.  However, if the

21   Commission determines that annual updates are not in

22   the public interest, then the manner in which base

23   net power costs are set should remain unchanged.

24        Q.   And do you have an opinion regarding the

25   Division's proposal on how to resolve the mismatch
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 1   issue?

 2        A.   Yes.  So the Company opposes the

 3   Division's proposal for a three-year rate case cycle

 4   simply because it will not have the desired outcome

 5   of mitigating the annual EBA adjustment.  And though

 6   the Company generally supports forecasting as a

 7   rate-setting tool, the DPU's proposal goes beyond

 8   that which is reasonable in the rate-making process.

 9   And simply -- like I said -- simply matching the

10   period for base MPC and actual MPC will not mitigate

11   or guarantee smaller variances in the EBA because --

12   and this is because a forecast grows still not only

13   because the time period forecasted has passed, but

14   the inputs upon which that forecast is based change

15   over time.  And so, for example, if the Company were

16   to forecast net power costs today for calendar year

17   2020, that forecast would grow, increasing still

18   leading up to 2020 because the things that that

19   forecast were based on -- such as market prices for

20   energy and natural gas load, weather conditions --

21   all those things would change and would not

22   guarantee a smaller variance in the EBA.

23             And just like all those things will change

24   in a forecast, those things are going to change when

25   comparing actual net power costs to base net power
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 1   costs, regardless of when the forecast is set.  And

 2   so whether it's an annual update or an update three

 3   years in advance, those things are going to change

 4   and there's always going to be an EBA variance.  But

 5   the further out the forecast is, the likelihood of

 6   greater variances will occur.

 7             And then my last point would be that using

 8   a single point in time forecast to set rates three

 9   years in advance increases the likelihood that rates

10   will not always be just and reasonable.  So, for

11   example, if you set or you do a forecast of net

12   power costs for three years down the road, it could

13   show increasing net power costs and, consequently, a

14   rate increase would be scheduled for three years

15   down the road to capture that forecast.  However,

16   because things change over time, when that period

17   actually arrives, net power costs could actually be

18   decreasing, and therefore your rates and your actual

19   costs would be deviating.  Just increasing more

20   variances in the EBA would also result in unjust and

21   unreasonable rates.

22        Q.   Do any other parties in the case agree

23   with you regarding the Division's proposal on the

24   mismatch issue?

25        A.   Yes.  So UAE, they also oppose the
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 1   three-year NPC forecast in the rate case cycle.  The

 2   OCS suggests that the DPU's proposal would be

 3   equivalent to Questar's requirement to file a

 4   general rate case every three years and its

 5   infrastructure replacement tracker.  However, my

 6   understanding is that this condition exists as the

 7   result of a settlement.  And also, the

 8   infrastructure replacement tracker really can't be

 9   compared to the EBA, because one tracks capital

10   costs and infrastructure and the other tracks

11   variable fuel costs.  So they're apples and oranges.

12        Q.   So, Mr. Wilding, we have just heard

13   testimony here today about base net power costs and

14   the fact that they haven't been set since 2014.  I

15   believe that was the last general rate case.  Given

16   that, why is there no need currently to reset base

17   net power costs?

18        A.   So there's not a current need to reset

19   base net power costs because the base net power cost

20   and actual net power cost right now are actually

21   fairly close.  And the base net power cost from the

22   2014 general rate case was a settled amount; it was

23   based on our forecast, but it was a settlement.  And

24   in the most recent EBA quarterly filing from the

25   third quarter, the net power cost variance before
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 1   adjustments for Deer Creek and everything -- so

 2   simply net power costs -- was a $1.7 million

 3   giveback to customers, so we're fairly close.

 4        Q.   Can you now talk about the Division's

 5   proposal regarding the adjusting accounting entries

 6   in the EBA?

 7        A.   Yes.  So as we heard, the Division

 8   proposed to disallow adjusting accounting entries in

 9   the EBA, and this is not just and reasonable and is

10   based on the opinion that these adjusting accounting

11   entries constitute retroactive ratemaking.  However,

12   in my opinion, the Utah statute is fairly clear and

13   it explicitly states that the EBA does not

14   constitute impermissible retroactive ratemaking.

15   And then, additionally, the Company is not seeking

16   to unwind rates that have been previously set by the

17   Commission.  However, we're rather trying to set a

18   new rate based on the current calendar year

19   accounting of net power costs.  And the use of

20   adjusting accounting entries are just typical and

21   normal accounting.

22             The accounting records are kept in

23   accordance to generally accepted accounting

24   principles and are subject to an independent audit

25   each year.  And in the Company's books and records,
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 1   each accounting entry has what's called an

 2   accounting period and an operating period.  And the

 3   accounting period is just simply when the expense

 4   was incurred.  So in accordance with GAAP, the

 5   Company would book that expense or that net power

 6   cost item in the expense that it was incurred.  And

 7   then sometimes after the books have closed for that

 8   accounting period, we may receive new information

 9   for whatever reason, and, at that point, an adjusted

10   accounting entry is necessary.  And so when that

11   happens, what we do is we book that adjustment in

12   the period in which it became known or the current

13   accounting period, and so it has a current

14   accounting period, but we would -- simply to create

15   an audit trail so that expense or that net power

16   cost item could be traced -- we would include an

17   operating period that would differ from the

18   accounting period.

19        Q.   So why should the accounting for actual

20   net power costs remain unchanged for purposes of the

21   EBA?

22        A.   So the EBA defines the deferral period as

23   the calendar year prior to the EBA filing date.  And

24   the DPU points out that this is the calendar year

25   accounting period.  And the net power costs
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 1   currently included in the EBA are the net power

 2   costs booked during the calendar year accounting

 3   period or during the deferral period.  And in

 4   contrast to the DPU statement, if the net power

 5   costs reported in the EBA complies with GAAP

 6   accounting, this will create a clean accounting in

 7   the EBA of net power costs, and it will allow those

 8   net power cost items to be reconciled and tied back

 9   to the FERC 41, the annual results of the operation,

10   the annual 10-K.  The DPU's proposal in contrast

11   would represent a deviation from GAAP accounting and

12   would make tying those back more difficult.

13        Q.   Mr. Wilding, do you have any examples or

14   any illustrations that would shed light on why the

15   Division's proposal to do away with adjusting

16   accounting is not in the public interest?

17        A.   Certainly.  Thank you.  I actually outline

18   multiple examples in my rebuttal testimony, but a

19   real simple example would be -- say the Company had

20   a net power cost item, and it rightfully accounted

21   for it when it was incurred in 2015.  But then in

22   2016, for whatever reason, it was determined that

23   the Company was overcharged in 2015.  However, those

24   overcharges flow through the EBA as a net power cost

25   item.  Well, in 2016, what we would do now is we
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 1   would make an adjusted accounting entry, and we

 2   would book the incremental change or the refund of

 3   those overcharges, and it would have an accounting

 4   period of 2016 when the adjustment became known,

 5   but it would have an operating period of 2015 simply

 6   to create an audit trail that it could be traced

 7   back to the initial overcharges.  And currently,

 8   what the Company would do is that would be included

 9   in the net power costs for 2016, and it would flow

10   through the EBA and be returned to customers.  And,

11   in my opinion, that's just and reasonable for them

12   to receive that refund in this scenario because they

13   paid for the initial overages the year before.

14   However, the DPU proposal would be that the Company

15   would not include that item in its net power cost,

16   and therefore the customers would not receive the

17   benefit in this scenario.

18        Q.   Let's switch to carrying charge, the

19   carrying charge issue.  Can you describe what

20   parties' positions are regarding the carrying charge

21   issue?

22        A.   Yes.  So all parties have proposed

23   changing the carrying charge, and pursuant to a

24   settlement agreement that we've already talked

25   about, we believe the carrying charge should not be
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 1   changed until the next general rate case.  And at

 2   that time, the Company would support a carrying

 3   charge that is consistent with our other mechanisms

 4   or, namely, the average corporate bond rate of the

 5   preceding year.  The Company does not support a

 6   short-term rate, simply because the recovery of the

 7   EBA -- or the amortization of the EBA -- is not

 8   short term.  From the beginning of the deferral

 9   period until the end of the rate effective period is

10   35 months, so just one month shy of three years, and

11   this is clearly not short term.

12             Additionally, the EBA is not materially

13   different from our other mechanisms that use the

14   average corporate bond rate, and therefore it

15   doesn't warrant a different rate.

16        Q.   Can you testify to the Commission's

17   position on the Division's proposed modifications to

18   the EBA procedural schedule?

19        A.   The Company's position?

20        Q.   The Company's position.

21        A.   The Company would support a change in the

22   EBA procedural schedule to allow the DPU more time

23   to complete its review or its audit if that schedule

24   included interim rates as outlined in testimony.

25   And, in fact, there are other mechanisms we have --
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 1   namely the RBA -- that does include interim rates.

 2   However, if it's determined that interim rates are

 3   not in the public interest, we would not support a

 4   change in the procedural schedule.

 5        Q.   Does the Company have a position on the

 6   OCS's proposal to modify the EBA procedural

 7   schedule?

 8        A.   Yes.  So the Company opposes eliminating

 9   our ability to reply to the DPU audit report at the

10   same time as all other parties, and this is because

11   the Company bears the burden to show that our costs

12   are prudent.  And, therefore, in my opinion, its

13   equitable and due process would dictate that the

14   Company be allowed to respond to the audit report at

15   the same time as all other parties.  However, again,

16   if the Commission were to determine that all parties

17   should have equal rounds of testimony, then it's the

18   Company's position that all intervening parties

19   should have to file direct testimony at the same

20   time or at the time of the DPU audit report.

21                  MR. MOORE:  Excuse me.  May I

22   interject here?  When you said due process, were you

23   referring to a legal proposition or more of a common

24   term for a due process such as just general

25   fairness?
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 1                  COMMISSIONER LEVAR:  I think I'm

 2   going to ask Mr. Moore if he's making an objection.

 3   If it's a question, it should probably wait for

 4   cross-examine, but if you're making an objection --

 5                  MR. MOORE:  I will object that he

 6   offered legal conclusion to the extent that he made

 7   an opinion on the due process cause of constitution.

 8                  COMMISSIONER LEVAR:  Ms. Hogle, do

 9   you want to respond to the objection, and are you

10   willing to strike that portion?

11                  MR. MOORE:  I'm moving to strike that

12   portion.  Thank you, Chairman.

13   BY MS. HOGLE:

14        Q.   Mr. Wilding, when you mentioned due

15   process, what did you mean?

16             COMMISSIONER LEVAR:  At this point, do you

17   have a response to the objection before we ask

18   further questions of the witness?

19                  MS. HOGLE:  Yes, I do.  I believe

20   that Mr. Wilding was testifying to the fairness, not

21   necessarily the legal term "due process" but the

22   fairness, and therefore I think that his objection

23   is not warranted in this case.

24                  COMMISSIONER LEVAR:  And I'm going to

25   deny the objection.  I think due process has a legal
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 1   meaning but also has a general common meaning, and I

 2   agree that that's the meaning to which the witness

 3   was referring, so, Ms. Hogle, continue.

 4                  MS. HOGLE:  Thank you.  I'm not sure

 5   that Mr. Wilding was finished with that part of his

 6   testimony.  Are we --

 7                  COMMISSIONER LEVAR:  If it would help

 8   to restate the question and start over with the last

 9   question --

10   BY MS. HOGLE:

11        Q.   Okay.  So I believe that we left off on

12   the reasoning or the reasons why the Commission or

13   why the Company opposes the OCS's recommendation as

14   far as the changes to the procedural schedule.  We

15   finished that one; is that correct, Mr. Wilding?

16        A.   I believe so, but I can restate it.

17        Q.   No, that's fine.  Does the Company have a

18   position regarding the Division's proposal regarding

19   imprudent outages?

20        A.   Yes.  A clarifying statement from the

21   Commission regarding outages is unnecessary at this

22   time because it will not change anything.  The

23   Company agrees and the statute is very clear that we

24   cannot recover imprudent costs.  And each outage is

25   unique, and therefore it has to be reviewed on a
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 1   case-by-case basis.  Therefore, a statement is not

 2   going to -- a statement at this time from the

 3   Commission is not going to change the fact that each

 4   outage has to be reviewed on a case-by-case-basis

 5   and that there will be back and forth between

 6   parties on the prudence of the outage.

 7             And, furthermore, the Company has never

 8   argued that we cannot be held responsible simply

 9   because a third party was involved.  However, we

10   have argued that the decision to hire a third

11   party -- the selection process, the contract itself,

12   and the management of that contract -- were all

13   prudent decisions, and therefore the outage should

14   not be deemed imprudent.  And the standard for

15   determining prudence is super clear in that a

16   reasonable utility -- knowing what a utility should

17   have known -- would have incurred that cost.  And,

18   like I said, because an outage is unique, regardless

19   of whether or not a third party is involved, it has

20   to be reviewed on a case-by-case basis.  And for

21   that reason, the Company does not believe a

22   statement from the Commission is necessary at this

23   time.

24        Q.   Finally, what is the Company's position

25   regarding wheeling revenues in the EBA and including
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 1   them in the EBA?

 2        A.   So in regard to willing revenues, it's the

 3   Company's preference that they stay in the EBA

 4   simply for administrative convenience.  We already

 5   have a deferral mechanism in place for the EBA and

 6   they should just stay there.

 7        Q.   Mr. Wilding, does that conclude your

 8   testimony?

 9        A.   Yes.  Thank you for your time.

10                  MS. HOGLE:  Mr. Wilding is available

11   for cross-examination or questions from the

12   Commission.  Thank you.

13                  COMMISSIONER LEVAR:  Thank you.  Ms.

14   Schmid?

15                       EXAMINATION

16   BY MS. SCHMID:

17        Q.   Thank you.  Good morning, Mr. Wilding.

18   Would the Division's proposal regarding the mismatch

19   issue prevent the Company from reporting expenses,

20   costs, and the like in its books according to GAAP?

21        A.   No, but I don't think there's a connection

22   between the mismatch issue and the adjusted

23   accounting.

24        Q.   Does the Company only keep one set of

25   books, or are there books for tax purposes, books
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 1   for regulatory accounting, and books for GAAP

 2   accounting, for example?

 3        A.   So the Company has -- I guess you would

 4   say the Company has one set of books, and then

 5   adjustments are made for different reporting

 6   purposes.  And the outcome is, yes, a different set

 7   of reporting.

 8        Q.   Let's go to adding things into the EBA.

 9   So you propose that chemicals, start-up fuel costs,

10   and production tax credits be included in the EBA;

11   is that correct?

12        A.   Yes.

13        Q.   Is it correct that you characterize these

14   costs as volatile and that they vary with generation

15   and weather?

16        A.   Yes.  They do vary with generation and

17   weather.

18        Q.   Are there other items that you would

19   characterize as volatile and that vary with

20   generation and weather?

21        A.   At this time, no.  That's why we limited

22   the scope of what we would want to include in the

23   EBA to items that have a similar profile to net

24   power costs.

25        Q.   So is it your testimony that the Company
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 1   would not seek to expand the scope of the EBA to

 2   include other things that are volatile and that vary

 3   with generation and weather?

 4        A.   It would be my testimony that at this time

 5   we do not have plans to seek to the EBA, but I would

 6   not put a definitive stamp on that, that that will

 7   never change.

 8        Q.   So it's possible that the EBA scope could

 9   be expanded?

10        A.   Yes, with Commission approval.  But, like

11   I said, at this time, we have no plans as a company

12   to ask for inclusion of additional costs besides

13   what's already been asked for.

14        Q.   Turning now to outages caused by

15   contractors and agents, do you recall Mr. Thomson's

16   statement that the Commission should clarify that

17   ratepayers may pay -- should not pay for outage

18   costs where imprudence is due to the actions of the

19   Company's agents or contractors?

20        A.   I do recall that statement, yes.

21        Q.   And is it true that you said such a

22   statement is not necessary?

23        A.   Yes.

24        Q.   So do you agree that the Commission may

25   order the Company to pay for costs related to
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 1   imprudent actions caused by the Company's agents or

 2   contractors?

 3                  MS. HOGLE:  Objection.  I believe

 4   that Mr. Wilding does not have sufficient facts or

 5   context by which he can answer that question.

 6                  COMMISSIONER LEVAR:  Do you want do

 7   respond to the objection, Ms. Schmid?

 8   BY MS. SCHMID:

 9        Q.   Let's see if I can rephrase.  Is it your

10   understanding that the Commission may allow or

11   disallow recovery of certain costs?

12        A.   Yes.  The Commission would determine the

13   question of prudence on any issue brought before it.

14        Q.   So given -- let's do a hypothetical.

15   Given that an outage was caused by the Company's

16   agents or contractors, is it possible that -- using

17   this hypothetical -- the Commission could order that

18   the Company not recover costs associated with those

19   outages?

20        A.   As I stated, each outage is unique, so I

21   would not want to opine on a hypothetical outage

22   without the details necessary to make a prudence

23   call.  And each outage is unique, which is why it

24   has to be reviewed on a case-by-case basis.

25        Q.   Are you then saying that just because an
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 1   outage was caused by a Company's contractor or agent

 2   that the Company should not be responsible?

 3                  MS. HOGLE:  Objection.  I believe

 4   he's already stated that he cannot answer a

 5   hypothetical question without any more context or

 6   facts.

 7                  COMMISSIONER LEVAR:  Ms. Schmid, do

 8   you want to respond to the objection?

 9                  MS. SCHMID:  Let me rephrase, because

10   I could make a hypothetical and I could give you

11   lots and lots of facts, but that would take a lot of

12   time.  So let's see if I can just rephrase, so just

13   give me just a moment, please.

14   BY MS. SCHMID:

15        Q.   Does the Company hire contractors?

16        A.   Yes.

17        Q.   And there is -- and so there would be a

18   contract between the Company and the contractor; is

19   that correct?

20        A.   Yes.

21        Q.   Does the Commission determine who the

22   Company hires?

23        A.   No.  However, all contracts would be --

24   any contract the Company would enter into could be

25   subject to review at any time.
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 1        Q.   So it is the Company's determination of

 2   who to hire and under what conditions; is that

 3   correct?

 4        A.   Yes.

 5        Q.   You talked about the benefits of the EBA,

 6   and you said that one benefit of the EBA is that it

 7   helps mitigate the need for more frequent general

 8   rate cases.  Did I paraphrase that correctly?

 9        A.   Yes.

10        Q.   Could there be a time when more frequent

11   general rate cases could benefit ratepayers?

12                  MS. HOGLE:  Objection.  I'm sorry.

13   I'm not sure what the relevance is of the question

14   with respect to the initial point that Ms. Schmid

15   was trying to make.

16                  COMMISSIONER LEVAR:  Ms. Schmid, do

17   you want to respond to the objection?

18                  MS. SCHMID:  Yes.  I'm exploring

19   whether or not his statement that an EBA is helpful

20   because it helps prevent more frequent general rate

21   cases is true.

22                  COMMISSIONER LEVAR: I'm going to

23   allow that question to be answered.

24   BY MS. SCHMID:

25        Q.   Would a general rate case benefit

0097

 1   ratepayers if the ROE set in that rate case was,

 2   say, 9.5 instead of 9.8?

 3        A.   You know, there again, outside my realm of

 4   expertise.  I'm not involved in setting the ROE in a

 5   general rate case.  However, I would say that a

 6   financially healthy utility is beneficial to

 7   customers in that we are able to provide safe and

 8   reliable energy to customers.  And then I guess I

 9   would further that, that public interest and just

10   and reasonable is not synonymous with lower rates.

11        Q.   Is it true, though, that if the Company is

12   over earning, it is the Company's shareholders that

13   benefit, not the ratepayers?

14                  MS. HOGLE:  Objection.  I'm not sure

15   that is within the scope of Mr. Wilding's testimony.

16                  MS. SCHMID:  He did talk about

17   benefits of not having general rate cases, so I

18   believe that it should be included.

19                  COMMISSIONER LEVAR:  I do agree that

20   it's within the scope of speaking of benefits of not

21   having a general rate case.  I'll allow this

22   question.

23                  THE WITNESS:  Sorry.  Can you repeat

24   the question?

25   BY MS. SCHMID:
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 1        Q.   If the Company is over earning, do the

 2   benefits flow to the Company's stockholders rather

 3   than the ratepayers?  Financial benefits.

 4        A.   So I guess hypothetically if a utility was

 5   over earning, shareholders would benefit.

 6                  MS. SCHMID:  Thank you.  Those are

 7   all my questions.

 8                  COMMISSIONER LEVAR:  Thank you.

 9   Mr. Moore.

10                       EXAMINATION

11   BY MR. MOORE:

12        Q.   Hello, Mr. Wilding.  Can I direct you to

13   page 7 of your rebuttal testimony?

14        A.   Okay.

15        Q.   Did you mean to imply on page 7 of your

16   rebuttal testimony that a settlement with the Office

17   entered into in Docket 14-035-147, the Deer Creek

18   docket, precludes the Office from arguing that in

19   this present docket, the Commission should --

20   Commission should consider -- let me start over.

21   I'm sorry.  I know I confused you.  Did you mean to

22   imply that on page 7 of your rebuttal testimony that

23   the settlement the Office entered into in Docket

24   14-035-147 precludes the Office from arguing in this

25   docket that the Commission should consider the
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 1   carrying charge despite the fact the Office argues

 2   any changes should be implemented in the next

 3   general rate case?

 4        A.   No.  And, in fact, I think I stated that

 5   the Company would support a change at the time of

 6   the next general rate case to the rate consistent

 7   with our other mechanisms, which is the average

 8   corporate bond rate of the preceding year.

 9        Q.   May I direct you to page 8 of your

10   rebuttal testimony, specifically, lines 163, 164,

11   165.  Didn't you state in your rebuttal testimony

12   that the Company must wait 23 months to recover any

13   paid deferral?

14        A.   I'm sorry.  My line numbering is a little

15   different, but yes, I did say that.

16        Q.   Did you state in your direct testimony

17   today that the Company must wait 35 months?

18        A.   Yes.  And so the difference in the end

19   would be 35 months -- would be from the beginning of

20   the deferral period to the end of the rate-effective

21   period, and the 23 months would be from the end of

22   the deferral period to the end of the rate-effective

23   period.  And so the deferral period is 12 months,

24   one year, and so that's the difference between the

25   35 and 23.
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 1        Q.   Thank you for clarifying that.  You

 2   testified that the Commission should reject the

 3   Office's suggestion to use a short-term interest

 4   rate in the carrying charge because of, say, 35

 5   months doesn't qualify as a short-term interest

 6   rate.

 7        A.   Yes, correct.

 8        Q.   Isn't it true that as a matter of simple

 9   mathematics, a 12-month period is closer to the

10   30-month period than a period of 10 or 20 years,

11   which would be associated with the long-term bonds?

12        A.   Yes.

13        Q.   It's also true, isn't it, that in your

14   written testimony, you did not disagree with

15   Mr. Martinez's factual assertion that the AAA and

16   BBB corporate bond rates, the 90-day non-fiscal

17   commercial paper rates, and the 1-year treasury bond

18   rates are below -- and, in some cases, significantly

19   below -- the 6 percent carrying charge; isn't that

20   correct?

21        A.   I'm sorry.  Will you restate that?

22        Q.   Just as a matter of fact, you have not

23   taken the position that the testimony offered by

24   Mr. Martinez concerning the AAA and BBB corporate

25   bond rates, the 90-day non-fiscal commercial paper
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 1   rates, and the 1-year treasury bond rates are

 2   below -- and, in some cases, significantly below --

 3   the 6 percent carrying charge?

 4        A.   That's correct.  In fact, the position we

 5   have taken is that the carrying charge in the EBA

 6   effective with the next general case should be

 7   consistent with the other mechanisms the Company

 8   has.

 9        Q.   And what position is that as opposed to

10   the 6 percent carrying charge?

11        A.   So the Company's position is that the EBA

12   carrying charge should remain at 6 percent until the

13   next general rate case, which is pursuant with the

14   Deer Creek settlement.  And then at that time, the

15   carrying charge should be changed to the average

16   corporate bond rate of the preceding year, which is

17   consistent with all of the other mechanisms and was

18   recently set within the last year.

19        Q.   What was it set during the last -- I'm

20   sorry.  I understand you.  I misstated the question.

21   Let me ask you a hypothetical question then.  If the

22   carrying charge charged by an EBA deferral is higher

23   than the short-term interest rates, isn't it true

24   that under that situation, the Company enjoys a

25   de facto loan of a favorable interest rate at the
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 1   expense of the EBA deferral account and therefore at

 2   the expense of the ratepayer?

 3                  MS. HOGLE:  Objection.

 4   Argumentative.

 5                  MR. MOORE:  He's on cross.

 6                  COMMISSIONER LEVAR:  Ms. Hogle, do

 7   you want to respond?

 8                  MS. HOGLE:  I'm not sure what the

 9   term "favorable" is or "at the expense of the

10   ratepayer."  It's taken out of context.  Favorable,

11   that could be a number of things.  So that is why I

12   believe it's argumentative.

13                  COMMISSIONER LEVAR:  Anything further

14   from you, Mr. Moore?

15                  MR. MOORE:  It was a hypothetical

16   question.  By favorable I meant higher.

17                  COMMISSIONER LEVAR:  I think the

18   question is leading, but that's appropriate for

19   cross-examination, so I think I'll allow that

20   question to be answered.

21                  THE WITNESS:  I'm sorry.  Can you

22   repeat it?

23   BY MR. MOORE:

24        Q.   Yes.  Isn't it true in a hypothetical

25   situation that if a carrying charge was based on
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 1   long-term interest rates, the Company would actually

 2   receive the benefit of a higher rate than short-term

 3   rates at the expense of the EBA deferral account and

 4   at the expense of the ratepayers?

 5        A.   Not necessarily, because the EBA variances

 6   can go both ways.  It can be a giveback to customers

 7   as well as a recovery from customers.  And then,

 8   also, the Commission has determined that -- the

 9   Commission ultimately determines what the prudent

10   carrying charge is, and, so in that fact, or given

11   that, I would say because the Commission has

12   determined that the carrying charge is prudent that

13   that's what it is.

14        Q.   But the Commission hasn't determined that

15   at this point in this docket, have they?

16        A.   Earlier in this docket when they approved

17   the EBA, they approved a 6 percent carrying charge.

18        Q.   But you agree that the Commission could

19   consider changing the carrying charge at the end of

20   the next general rate case?

21        A.   Yes.

22        Q.   And isn't it true that from its inception

23   to the date, the Company has generally almost always

24   benefited from the payback of the EBA?  That,

25   meaning that the true-up allowed the Company to
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 1   recover more funds in addition to this high carrying

 2   charge.

 3                  MS. HOGLE:  Objection.  I'm not sure

 4   that this witness should be speaking to whether the

 5   Company has benefited or not.  He doesn't see the

 6   books on what the amounts of those rates would be in

 7   addition to what the Commission allows for recovery.

 8   He doesn't see those amounts, so he really has no

 9   context in which to respond to that question.

10                  COMMISSIONER LEVAR:  Thank you.

11   Mr. Moore, do you want to respond to that question?

12                  MR. MOORE:  Yes.  He testified at

13   length about the carrying charge, of the 6 percent

14   carrying charge.  If he's not qualified to answer my

15   question, he's not qualified to offer this

16   testimony.  So I would ask the Commission to either

17   direct the witness to testify or strike his

18   testimony.

19                  COMMISSIONER LEVAR:  I'm going to

20   rule that the question is within the scope of his

21   testimony and so allow the witness to answer within

22   the scope of his knowledge.

23        A.   So in answer to your question, yes, the

24   EBA has resulted in the recovery of net power costs

25   from customers.
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 1   BY MR. MOORE:

 2        Q.   At a 6 percent interest rate?

 3        A.   Yes.

 4        Q.   I'd like to turn really quickly to the

 5   imprudence issue and ask just one question.  I don't

 6   want to retrack your testimony with the Division,

 7   but, to clarify for me, you reject the contention

 8   that under no circumstances the Company should be

 9   held liable for prudent outages caused by third

10   party contractors when the Company, as a result of

11   its own actions in negotiating the contract with a

12   third party, has no contractual ability to seek

13   recourse from the third party?

14        A.   I didn't quite capture your question and

15   mostly because I couldn't hear a lot of it.

16             COMMISSIONER LEVAR:  Ms. Hogle, were

17   you -- I don't know if you were making an objection.

18   I'm not sure if I caught what the question was from

19   that, too, so I don't know if a rephrase is more

20   appropriate than going through an objection at this

21   point.

22   BY MR. MOORE:

23        Q.   Your testimony generally has been that

24   imprudence decisions should be made on a

25   case-by-case basis?
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 1        A.   Correct.

 2        Q.   So therefore, you reject any contention,

 3   hypothetically, that under no circumstances should a

 4   company be held liable for prudent outages caused by

 5   third party contracting partners when the company,

 6   as a result of its own acts in negotiating the

 7   contracts with the third party, has no contractual

 8   ability to seek recourse from that third party?

 9        A.   I guess what I would say is our position

10   is that outages have to be reviewed on a

11   case-by-case basis; that they're unique.  Whether or

12   not a third party is involved, then the Company's

13   actions have to be reviewed on a case-by-case basis

14   to determine prudence.

15        Q.   So you don't reject the notion that in a

16   certain circumstance, a company should not be held

17   liable for the imprudent acts of a third party

18   despite the fact the company has chosen to negotiate

19   the contract in such a manner that the company does

20   not have the ability to seek recourse from the third

21   party?

22                  MS. HOGLE:  Objection.  Asked and

23   answered.

24                  COMMISSIONER LEVAR:  Do you want to

25   respond to the objection?
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 1                  MR. MOORE:  Mr. Wilding has

 2   repeatedly stated that the prudence determination

 3   has to be made on a case-by-case basis.  My question

 4   just seeks to illustrate the fact that that

 5   question, that that position, excludes the

 6   possibility of the Company making the argument in

 7   every case that they are not liable for the manner

 8   in which they contracted with the third party.

 9                  COMMISSIONER LEVAR:  And I understand

10   the point you're making, and I am going to rule the

11   question has been asked and answered.

12   BY MR. MOORE:

13        Q.   Could you turn to page 6 of your rebuttal

14   testimony?

15        A.   Okay.

16        Q.   Is it true that your testimony is that the

17   Company should have additional rounds of testimony

18   beyond the rounds of testimony granted to the other

19   parties because the Company bears the burden of

20   demonstrating the cost -- that a cost is prudent?

21        A.   Yes.  It is our position and the Company's

22   position that the rounds of testimony should not

23   change and remain as they are currently set in the

24   EBA procedure.

25        Q.   Is it not true that in many proceedings in
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 1   front of this Commission -- outside of the EBA

 2   setting -- the Company has the burden of proof when

 3   additional rounds of testimony are not offered?

 4        A.   I cannot answer that.  My limitation to

 5   hearings and proceedings outside of an EBA docket in

 6   Utah are very limited.

 7                  MR. MOORE:  That's all I have.  Thank

 8   you.

 9                  COMMISSIONER LEVAR:  Mr. Dodge?

10                  MR. DODGE:  Thank you, Mr. Chairman.

11                       EXAMINATION

12   BY MR. DODGE:

13        Q.   Good morning, Mr. Wilding.

14        A.   Good morning.

15        Q.   You testified that in your view, a benefit

16   of the EBA is reducing the amount of general rate

17   cases.  I assume that's based on the burden to all

18   parties of a general rate case?

19        A.   Yes.

20        Q.   You acknowledge that there will be a

21   burden if the proposal to do annual net power cost

22   updates each year is instituted, that that will also

23   create a burden?

24        A.   Yes.

25        Q.   Do you agree that, effectively, the
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 1   Legislature's action in the STEP legislation

 2   effectively extended the pilot period through 2019?

 3        A.   Yes.

 4        Q.   If so, then, isn't your proposal that the

 5   Commission determine now that the EBA should be made

 6   permanent premature if the pilot is not over?

 7        A.   I think that could be one position, and I

 8   think the Company would support not making that

 9   change until the end of the pilot program.

10        Q.   From a nonlegal perspective, Mr. Wilding,

11   is it your view that so long as a cost item is run

12   through the Energy Balancing Account, it is not

13   retroactive ratemaking because the statute says that

14   an energy balancing account is not retroactive

15   ratemaking?

16        A.   From a nonlegal opinion, yes, my opinion

17   is that the EBA does not constitute retroactive

18   ratemaking.

19        Q.   So, for example, if a party were to

20   propose today that the EBA include an adjustment for

21   bonus tax depreciation that's not captured in

22   current rates and propose that go to the EBA, would

23   it be your nonlegal view that wouldn't be

24   retroactive going back to 2014 and forward?

25        A.   So I don't like your hypothetical
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 1   situation.  However, I guess I would say our

 2   position would be that bonus depreciation is not a

 3   net power cost item.

 4        Q.   And neither is chemicals, right?

 5        A.   That's true, but as a profile similar to

 6   net power costs.

 7        Q.   But with my hypothetical, if one were to

 8   successfully argue before this Commission that

 9   something like bonus tax depreciation, the impacts

10   of that, should be reflected through the EBA, your

11   nonlegal position would be that isn't retroactive

12   because the EBA is declared by statute not to be

13   retroactive?

14                  MS. HOGLE:  Objection.  Asked and

15   answered.

16                  MR. DODGE:  I think he fought my

17   hypothetical.  Now I'm asking him to not fight the

18   hypothetical and answer the question.

19                  COMMISSIONER LEVAR:  If you would

20   just clarify what your answer was to the question,

21   Mr. Wilding.

22        A.   So yes, the Company's position is that the

23   EBA does not constitute retroactive ratemaking and

24   that the bonus tax depreciation is not a net power

25   cost item.
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 1   BY MR. DODGE:

 2        Q.   But if the Commission were to rule that

 3   that will go through the EBA, your nonlegal

 4   position -- I recognize you don't make the legal

 5   arguments for the Company -- but your nonlegal

 6   position would be that retroactive ratemaking

 7   wouldn't be a problem in bringing back bonus

 8   depreciation impacts from 2014 on?

 9        A.   So my nonlegal opinion would be for the

10   Commission to decide that because the statute

11   regarding the EBA does identify net power cost

12   items -- does identify specific net power cost

13   items.  And so I guess my nonlegal opinion would be

14   that that's something the Commission would have to

15   determine.

16        Q.   Help me understand.  Are you saying in

17   your view the statute only addresses net power cost

18   items in the EBA?  That that's all that's allowed,

19   again, in your nonlegal view?

20        A.   I mean, again, I'm not an attorney.  I

21   believe the Commission has latitude to make the

22   decisions that it deems prudent in accordance with

23   the statute.  I think the statute identifies what

24   net power costs are and then also states that the

25   EBA is not retroactive ratemaking.
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 1        Q.   I'm trying to understand the basis for

 2   some of your arguments in response to Mr. Thomson,

 3   Mr. Wilding, and Mr. Thomson made two affirmative

 4   proposals for changes to the EBA as a matter of

 5   policy.  The first one was that prior period

 6   adjustments not be allowed.  On that one, as I

 7   understand it, you responded on the merits and argue

 8   and disagree with them and then urge the Commission

 9   to allow prior period adjustments to be made, and

10   yet -- even though in this case no one is proposing

11   a prior period adjustment, right?

12        A.   That is true.  And I would just -- I

13   wouldn't call it a prior period adjustment.  I'd

14   rather call it an adjusted accounting entry, an

15   accounting entry that's made in the normal course of

16   business to adjust something that's already been

17   booked.

18        Q.   Using your characterization -- I didn't

19   mean to mischaracterize your testimony.  On that

20   issue, there's nothing in this case where someone is

21   proposing either to allow or disallow a specific

22   adjustment of that nature, is there?

23        A.   That's correct.  It is all principled.

24        Q.   And yet, you responded saying the

25   Commission should rule that those kind of
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 1   adjustments are allowed, right?

 2        A.   I responded saying that the accounting for

 3   actual net power costs as reported in the EBA are

 4   the actual net power costs as booked in the deferral

 5   period and therefore should be allowed in the EBA.

 6        Q.   Right.  My point is a different one; it's

 7   a procedural one.  You're not arguing that the

 8   Commission shouldn't rule on that issue because

 9   there's nothing in this docket where someone is

10   making a specific prior adjustment or an adjustment

11   of the nature you described in this case.  That

12   hasn't been your testimony, right?

13        A.   That's correct.

14        Q.   And yet, you did say that on the other

15   issue, which is the contractor issue, you're saying

16   because it's an item that requires the specifics of

17   the circumstance, the Commission shouldn't even rule

18   on it now.  Don't you see those two positions as

19   inconsistent?

20        A.   No.  Because, one, using adjusting

21   accounting entries is just typical, standard

22   accounting according to GAAP accounting principles.

23   And so at that point, every single entry in our

24   actual net power cost could still be reviewed

25   individually on a case-by-case basis for prudence.
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 1   Regardless of whether it was an adjusting accounting

 2   entry or just a regular accounting entry, it could

 3   still be reviewed for prudence.  However, with the

 4   outages, I'm saying they should be reviewed on a

 5   case-by-case basis, and it's not as clean as an

 6   accounting method the way net power costs are

 7   booked.

 8        Q.   These adjustments that you may propose

 9   from a prior period should be reviewed on its own

10   merits under the specific circumstances, correct?

11        A.   Yes, correct.  As with all net power

12   costs.

13        Q.   Right.  And so my point is if the

14   Commission on this docket can appropriately rule on

15   that accounting adjustment, can it not also rule as

16   a policy matter from your perspective -- I'm not

17   talking legally -- on whether or not contractor

18   imprudence falls on ratepayers versus -- or can fall

19   on the utility versus the ratepayers?

20                  MS. HOGLE:  Objection.  Asked and

21   answered.

22                  MR. DODGE:  No, I don't believe he

23   has answered this question.

24                  COMMISSIONER LEVAR:  I'm going to

25   deny the objection.
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 1        A.   So definitely the Commission can rule.

 2   And my position would be more along the lines that

 3   it's not necessary because it's not going to change

 4   anything.  Even if the Commission rules that an

 5   outage can be deemed as imprudent when a third party

 6   is involved, there will still be discussion about

 7   the prudence regarding the Company's actions, and it

 8   will still need -- as the DPU and the Office have

 9   both confirmed, there still needs to be a

10   case-by-case analysis of that issue, and therefore

11   it's not going to change anything.  And that would

12   be my position is that it's not going to do away

13   with the need for a case-by-case analysis or a

14   case-by-case review, and therefore it's not really

15   necessary.

16   BY MR. DODGE:

17        Q.   So it won't change the fact that they

18   still need to do a case-by-case analysis of whether

19   the actions leading to the outage were imprudent?

20        A.   That's correct.

21        Q.   There is, though, is there not, a specific

22   policy issue that you're disputing with the Division

23   that the Commission could resolve here?  Do you not

24   agree with that?

25        A.   I would maybe need you to clarify a little
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 1   bit.

 2        Q.   Then I will.  If I understood your prior

 3   testimony -- and tell me if I'm wrong, and I'm

 4   summarizing, not trying to change it --

 5        A.   I understand.

 6        Q.   -- it was that you believe that the

 7   prudence issue relative to the Company in hiring a

 8   contactor is whether it was prudent under the

 9   circumstances when they hired the contractor -- to

10   hire that particular contractor -- and enter into

11   the contract that was entered into, not the issue of

12   whether the contractor was imprudent in the way it

13   handled its obligations, which may have lead to the

14   outage?

15        A.   Yes.  So the Company's position is that we

16   should be held responsible for the standards of

17   prudence as outlined in the Utah statute, which is,

18   by my understanding, that prudence is determined

19   based on the actions of the utility given what the

20   utility should have known if it would have been

21   reasonable that the utility incur that expense.

22        Q.   So what I'm trying to flesh out is, is

23   there not, therefore -- do you not understand the

24   Division to be taking a position that using that

25   same standard, the prudence of the contractor the
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 1   Company hires falls to the Company and not to its

 2   ratepayers, and therefore, regardless of whether

 3   it's prudent to enter into the contract at the time,

 4   if the contractor was imprudent in carrying out its

 5   activities, that falls to the Company and not to

 6   the ratepayer.  Isn't that their position?

 7        A.   Yes.  I would agree with you, and I would

 8   say the Company's position is that prudence is not

 9   perfection, and therefore, the Company's management

10   of that contract and that relationship and the

11   Company's actions should be what determines prudence

12   as according to the statute.

13        Q.   See, right now, I'm not trying to argue

14   with you over that because I didn't file testimony

15   on that point.  I'm not trying to argue with you

16   over how -- what is and isn't prudent.  But I'm

17   trying to point out, isn't there a policy issue

18   before the Commission that they can properly resolve

19   in this one whether the Company's view of looking

20   only at the prudence of entering into the contract

21   under the circumstances at that time is relevant or

22   the Division's view that the contractor's actions in

23   undertaking its activities, its obligations under

24   the contract, if they're imprudent, that falls back

25   to the Company.
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 1                  MS. HOGLE:  Objection.  Asked and

 2   answered.

 3                  COMMISSIONER LEVAR:  Do you want to

 4   respond to the objection, Mr. Dodge?

 5                  MR. DODGE:  If you've answered it,

 6   please tell me what the answer was; I didn't hear

 7   it.

 8                  MS. HOGLE:  Before he answers, I'd

 9   like to renew my objection.  I think he's attempted

10   to respond several times.

11                  MR. DODGE:  He's responded -- if I

12   may, Mr. Chairman -- but I'm trying to get him to

13   acknowledge whether -- agree with me or not that

14   there's a policy issue before the Commission that

15   doesn't require a look into the specific

16   circumstances of each imprudent or allegedly

17   imprudent act.  It's whether we can even look to the

18   allegedly imprudent acts of a contractor is the

19   point I believe the Division was trying to make.

20   And I'm saying does he not agree that's a policy

21   issue before this Commission that it could resolve.

22                  COMMISSIONER LEVAR:  And I do

23   understand the point, but I'm going to affirm the

24   objection that he's answered, to the extent of his

25   knowledge and opinion that specific question.
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 1   BY MR. DODGE:

 2        Q.   Okay.  And to make sure there's no

 3   confusion on this, is it the Company's view that the

 4   Commission in this docket can and should rule on

 5   what the carrying charge should be effective at the

 6   next general rate case?

 7        A.   The Company's position is that the

 8   carrying charge should remain at 6 percent.  And

 9   whether the Commission should rule on what the

10   change would be at the next general rate case, I

11   would leave that to the Commission to decide whether

12   they should rule or not.  But the Company's position

13   is that we would support a carrying charge effective

14   with the next general rate case consistent with our

15   other mechanisms.  But I would leave that to the

16   Commission whether or not they should rule or will

17   rule.

18        Q.   Mr. Wilding, in your surrebuttal testimony

19   on page 11, I'll read this -- you don't necessarily

20   have to go there, but it's starting on line 202 --

21   you wrote, "Annual NPC updates can reduce the

22   inevitable deviations, but parties should work

23   together to come up with a procedural schedule that

24   limits the amount of rate changes for customers and

25   allows more time for the DPU's audit of the EBA."
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 1   I'd just like to ask in what context you're

 2   suggesting that working together should occur to

 3   come up with a better procedural schedule?

 4        A.   In the context that annual updates of base

 5   net power costs are implemented.

 6        Q.   You understand today that by Commission

 7   order, there's a very specific schedule.  Are you

 8   suggesting the Commission not rule on whether that

 9   should be changed here and defer that to a

10   collaborative effort by the customers and the

11   Company and the regulators or what?  I just want to

12   understand what you were suggesting.

13        A.   So only if annual updates are -- only if

14   annual updates are implemented in the EBA would

15   there need to be some collaborative effort to come

16   up with a schedule.

17                  MR. DODGE:  I had misunderstood that.

18   Thank you.  I have no further questions.

19                  COMMISSIONER LEVAR:  Thank you.  Mr.

20   Evans?

21                  MR. EVANS:  I think I'll pass on this

22   witness.  Thank you.

23                  COMMISSIONER LEVAR:  Any redirect,

24   Ms. Hogle?  Or if you have lengthy redirect, should

25   we save it for after lunch or would you rather go
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 1   ahead now?

 2                  MS. HOGLE:  We can break for lunch.

 3                  COMMISSIONER LEVAR:  Why don't we

 4   break until 1:10.  Thank you.

 5                 (A recess was taken.)

 6                  COMMISSIONER LEVAR:  Mr. Wilding,

 7   you're still under oath, and we'll go to Ms. Hogle

 8   for any redirect.

 9                   REDIRECT EXAMINATION

10   BY MS. HOGLE:

11        Q.   I just have a few questions.  Thank you.

12   Mr. Wilding, do you recall Ms. Schmid asking you

13   about over earning?

14        A.   Yes.

15        Q.   Isn't it true that the financial impact of

16   both over and under earning rests with stakeholders,

17   not customers?

18        A.   Yes.

19        Q.   And you were also asked about the number

20   of books the Company keeps as it related to line of

21   questioning related to adjusting accounting entries.

22   Do you recall that?

23        A.   Yes.

24        Q.   To your knowledge, have any parties in any

25   of the other Company's service territory, both east
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 1   and west, made similar recommendations regarding

 2   doing away with adjusting accounting entries?

 3        A.   No.

 4        Q.   And so the Company is allowed and does

 5   make adjusting accounting entries in accordance with

 6   GAAP and in the ordinary course of business in all

 7   of its jurisdictions, correct?

 8        A.   Yes.

 9        Q.   And, finally, Mr. Wilding, can you clarify

10   what Rocky Mountain Power's position is on carrying

11   charges?

12        A.   Yes.  Our position is that the carrying

13   charge should remain in place at 6 percent as

14   approved by the Commission previously and in

15   accordance with the Deer Creek settlement docket

16   until the next general rate case.  And if the

17   Commission wishes to decide or to order a change

18   effective with the next general rate case, the

19   carrying charge rate should be consistent with our

20   other mechanisms, namely, the average corporate bond

21   rate of the preceding year.

22                  MS. HOGLE:  I have no other redirect

23   questions for the witness.

24                  MS. SCHMID:  Mr. Chairman, from

25   Counsel's questions, it appears to me that she might
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 1   have misunderstood our position.  May I ask a couple

 2   of clarifying questions?

 3                  COMMISSIONER LEVAR:  I was going to

 4   allow everyone a chance for recross if they wanted

 5   to.

 6                       EXAMINATION

 7   BY MS. SCHMID:

 8        Q.   So did you understand that I was not

 9   suggesting that you forego making GAAP accounting

10   adjustments to your non-regulatory books?

11        A.   Yes.

12                  MS. SCHMID:  That's my question.

13                  COMMISSIONER LEVAR:  Mr. Moore, any

14   recross?

15                  MR. MOORE:  No recross.  Thank you.

16                  COMMISSIONER LEVAR:  Thank you.

17   Mr. Dodge?

18                  MR. DODGE:  No questions.

19                  COMMISSIONER LEVAR:  Mr. Evans, you

20   didn't have any cross.  Thank you, Mr. Wilding.  I'm

21   sorry, wait.  Commissioner Clark, any questions for

22   you?

23                  COMMISSIONER CLARK:  No questions.

24                  COMMISSIONER LEVAR:  Commissioner

25   White?
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 1                  COMMISSIONER WHITE.  Just a couple of

 2   questions.  The first one is out of curiosity.

 3                       EXAMINATION

 4   BY COMMISSIONER WHITE:

 5        Q.   Are you aware of last year's average

 6   corporate bond rate?

 7        A.   Currently, I couldn't tell you off the top

 8   of my head.

 9        Q.   The second question -- I hate to go back

10   there, but I'm admittedly a bit confused in terms

11   of, I guess, the Company's perspective in terms of

12   this whole outage prudence review.  I think I

13   heard -- I know there was some back and forth --

14   and, I guess, disabuse me if I was incorrect on the

15   Company's position, but is it the Company's position

16   that once the contract is, you know, signed,

17   whatever, that at that point -- and there's some

18   evaluation of that but beyond that -- that's kind of

19   the end of prudence review beyond that point?

20        A.   No. I would say our position is that each

21   outage is unique and has to be reviewed on a

22   case-by-case.  But the standard of prudence is based

23   upon what the Company should have known and if they

24   would have reasonably incurred those costs knowing

25   what a utility would have known.  And so regardless

0125

 1   of whether the third party is involved in an outage

 2   or what caused the outage, whether it was -- what

 3   part in the process caused the outage, it still has

 4   to be reviewed on a case-by-case basis.  And that's

 5   not going to change even with a statement from the

 6   Commission in my opinion.

 7        Q.   So after a contract is signed, even if

 8   there's something beyond that where it's the fault

 9   or the alleged fault of a third party, the

10   Commission would still have discretion of whether to

11   make a determination of whether that was, I guess,

12   ultimately the Company's administration of the

13   contract was prudent?

14        A.   Yes, I believe so.  Yes.

15        Q.   Okay.  I frankly am still not sure why

16   that's different, you know, than what's currently

17   the practice.  I mean, help me understand that.

18   What is the Division trying to address here?

19        A.   I guess I would agree with you, and that's

20   why I think nothing will change.  And so my thought

21   is -- I mean, I don't know.  I don't want to speak

22   for the Commission or, excuse me, the Division and

23   what they're trying to get.  But it's my opinion

24   that nothing would change the Commission's statement

25   on the outages of prudence or prudence of outages.
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 1             COMMISSIONER WHITE:  Okay.  That's all I

 2   have, Chair.

 3             COMMISSIONER LEVAR:  I don't have anything

 4   else.  Thank you, Mr. Wilding.  Ms. Hogle, anything

 5   else from you?

 6                  MS. HOGLE:  No further questions.

 7   The Company rests.

 8                  COMMISSIONER LEVAR:  Thank you.

 9   Mr. Moore?

10                  MR. MOORE:  The Office would like to

11   call Danny Martinez.

12                   DANNY A.C. MARTINEZ,

13   having been first duly sworn to tell the truth, was

14            examined and testified as follows:

15                       EXAMINATION

16   BY MR. MOORE:

17        Q.   Could you please state your name, address,

18   and occupation for the record?

19        A.   Yes.  My name is Danny A.C. Martinez.  I

20   am a utility analyst for the Office of Consumer

21   Services.  My business address 160 East 300 South,

22   Salt Lake City, 84111.

23        Q.   Did you prepare direct testimony on

24   September 21st, rebuttal testimony on November 16th,

25   and surrebuttal on December 15th in 2016 for this
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 1   docket?

 2        A.   Yes.

 3        Q.   Do you have any changes to be made to that

 4   testimony?

 5        A.   No.

 6        Q.   If I ask you the same questions, would

 7   your answers be the same?

 8        A.   Yes.

 9                  MR. MOORE:  Your Honor, at this

10   point, I move for admission of his testimony.

11                  COMMISSIONER LEVAR:  If any party

12   objects, please indicate.  I'm not seeing any.  The

13   motion is granted.

14   BY MR. MOORE:

15        Q.   Have you prepared a summary of your

16   testimony?

17        A.   I have.

18        Q.   Would you like to give it?

19        A.   Yes.  Good afternoon, everyone.  I filed

20   direct, rebuttal and surrebuttal testimony in this

21   EBA evaluation docket addressing many of the

22   Office's concerns and positions about the EBA.

23   Mr. Phil Hayet will also be presenting some of the

24   Office's issues.  I addressed the following:  The

25   EBA carrying charge modification of the filing
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 1   schedule; an additional EBA evaluation; the nature

 2   of the EBA; the test period mismatch issue; and

 3   removing wheeling revenues from the EBA deferral

 4   calculation.

 5             Regarding the EBA carrying charge, I cited

 6   docket 15-035-69 as the basis for addressing the

 7   issue in this current docket.  The Commission

 8   stated, "With respect to the EBA, we conclude

 9   PacifiCorp's argument that the EBA carrying charge

10   interest rate should not be changed during the pilot

11   period and should be evaluated during the EBA

12   evaluation in 2016 is reasonable."  This docket has

13   been established as a venue in which parties may

14   propose changes to the EBA carrying charge.  While

15   6 percent was considered to be reasonable as the

16   carrying charge cost rate at the inception of the

17   EBA, interest rates have dropped since the carrying

18   charge rate was set and should be adjusted to

19   reflect current financial conditions.

20             In my direct testimony, I recommended that

21   the Commission should adopt a short-term bond rate

22   as the basis for establishing a new EBA carrying

23   charge.  Since the EBA deferral period is defined as

24   the calendar year prior to the EBA filing date,

25   short-term rates would be applicable to the EBA's
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 1   deferral period and an appropriate carrying charge.

 2   Using long-term financing for short-term expenses

 3   creates unnecessary additional finance costs.  As

 4   such, the Office recommends the EBA carrying charge

 5   should be set at the 12-month LIBOR interest rate in

 6   effect at the end of the EBA deferral period.  The

 7   interest rate information is updated with a month

 8   lag, providing sufficient time for the Company to

 9   include in its March EBA filing.  This data is also

10   readily available.  The Office's carrying charge

11   recommendation, if accepted by the Commission, would

12   be presumably implemented in the next general rate

13   case, thus complying with the agreement signed in

14   Docket 14-035-147 or as discussed in the Deer Creek

15   stipulation.

16             My testimony also made a recommendation to

17   change the current EBA filing schedule.  The current

18   filing schedule creates confusion on when issues are

19   presented and appropriately rebutted.  The Office

20   recommends that since the Company has filed direct

21   testimony accompanying its application, the direct

22   testimony round should be for all parties other than

23   the Company.  Then the Company would file its

24   response testimony to the Division's audit report

25   and all other direct testimony during the rebuttal
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 1   phase as other parties.  This filing schedule

 2   modification would allow parties to have equal

 3   opportunity to file testimony and respond to

 4   testimony in EBA proceedings.

 5             My testimony discussed the need for

 6   further EBA evaluation resulting from the passage of

 7   Senate Bill 115 in the 2016 legislative session.

 8   SB 115 requires the Commission to report on the EBA

 9   to the Public Utilities and Technology Interim

10   Committee before December 1st in 2017 and 2018.  In

11   Docket 16-035-T05, the Commission further stated

12   that SB 115 requires continued review of the EBA

13   through 2019.  The Office recommends that the

14   Commission develop and articulate a process though

15   which stakeholders can provide comments that the

16   Commission can consider in developing its reports to

17   the Legislature.

18             My testimony opposes making the EBA

19   permanent at this time.  The EBA evaluation period

20   was to end at the end of 2016, but the Commission

21   ruled that it was effectively extended by the

22   passage of SB 115.  Without a thorough study of the

23   changes caused by SB 115, the public interest would

24   not be served by making the EBA permanent at this

25   time.  The Office asserts that the Commission should
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 1   wait to make any orders addressing the permanency of

 2   EBA until after the reports to the Legislature

 3   required by SB 115 are complete.

 4             My testimony addressed how the test period

 5   mismatch issue is a natural consequence of the

 6   current design of the EBA.  After reviewing the

 7   alternatives for addressing the test period mismatch

 8   issue, the Office supports the Division's proposal

 9   of requiring the Company to file a general rate case

10   every three years with an updated NPC forecast.

11   However, if the Commission approves the Company's

12   proposal, the Office recommends that the Commission

13   include a requirement the Company time a general

14   rate case at a minimum of every three years starting

15   July 2017.

16             Lastly, my testimony opposed the

17   Division's recommendation to remove wheeling

18   revenues from the EBA deferral.  The Division

19   offered no evidence other than a philosophical

20   rational for removing wheeling revenues.

21             I testified there were two reasons for not

22   removing wheeling revenues.  First, removing

23   wheeling revenues would represent an inconsistent

24   treatment in ratemaking principles.  The Commission

25   recognized the importance of including wheeling
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 1   revenues in maintaining consistent treatment of

 2   related rate elements in the EBA deferral

 3   calculation when it stated the following earlier in

 4   this proceeding in its order dated March 2, 2011:

 5   "We find it appropriate to include wholesale

 6   wheeling revenues, FERC account 456.1, in the

 7   balancing account calculation.  Though not modeled

 8   through GRID, wheeling revenues have always formed

 9   an offset to wheeling expenses in general rates.  To

10   set power-related rates without recognition of this

11   offsetting revenue would violate the matching

12   principle."

13             Second, with the removal of the 70/30

14   sharing band, having wheeling revenues as an offset

15   to wheeling costs is the only benefit the EBA

16   currently provides ratepayers.  Including wheeling

17   revenues in the EBA deferral calculation has

18   decreased EBA deferrals to customers on average by

19   5.56 percent.  Thus, the Division's proposal to

20   remove wheeling revenues from the EBA is essentially

21   a proposal to remove the only element of the EBA

22   that benefits ratepayers.

23             The Office's position since the inception

24   of the EBA has been that wheeling revenues should be

25   included in the EBA deferral calculation.
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 1   Mr. Wilding's and Mr. Peterson's suggestion for

 2   creating another tracker to track wheeling revenues

 3   and other variable costs merely adds an additional

 4   net power cost recovery mechanism that is redundant

 5   and unnecessary.  The Office recommends to the

 6   Commission that wheeling revenues should remain in

 7   the EBA deferral calculation and not segregated into

 8   a separate tracker.  And that concludes my summary.

 9                  MR. MOORE:  Mr. Martinez is available

10   for cross-examination.

11                  COMMISSIONER LEVAR:  Thank you.

12   Ms. Schmid?

13                       EXAMINATION

14   BY MS. SCHMID:

15        Q.   Good afternoon.  Were you present in the

16   hearing room when Mr. Peterson testified this

17   morning?

18        A.   Yes.

19        Q.   Notwithstanding -- did you hear

20   Mr. Peterson say that there was not a cause and

21   effect relationship between wheeling revenues and

22   wheeling expenses?

23        A.   I did.

24        Q.   Notwithstanding that statement, you still

25   want wheeling revenues in the EBA?
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 1        A.   Yes.

 2                  MS. SCHMID:  Thank you.  That's all

 3   my questions.

 4                  COMMISSIONER LEVAR:  Thank you.

 5   Mr. Dodge?

 6                  MR. DODGE:  I have no questions.

 7                  COMMISSIONER LEVAR:  Mr. Evans?

 8                  MR. EVANS:  No questions.

 9                  COMMISSIONER LEVAR:  Ms. Hogle?

10                  MS. HOGLE:  I have no questions.

11                  COMMISSIONER LEVAR:  No questions.

12   Okay.  Any redirect, Mr. Moore?

13                  MR. MOORE:  No.  Thank you.

14                  COMMISSIONER LEVAR:  Mr. Clark?

15                  COMMISSIONER CLARK:  No questions.

16                  COMMISSIONER LEVAR:  Mr. White?

17                  COMMISSIONER WHITE:  No questions.

18   Thanks.

19                  COMMISSIONER LEVAR:  I don't have any

20   questions.  Thank you, Mr. Martinez.  Mr. Moore?

21                  MR. MOORE:  Mr. Moore calls Philip

22   Hayet to the stand, please.

23                      PHILIP HAYET,

24   having been first duly sworn to tell the truth, was

25            examined and testified as follows:
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 1                       EXAMINATION

 2   BY MR. MOORE:

 3        Q.   Could you please state your name, address,

 4   and who you are testifying for, for the record,

 5   please.

 6        A.   Yes.  My name it Philip Hayet.  I'm

 7   testifying on behalf of the Office of Consumer

 8   Services, and my address is 570 Colonial Park Drive,

 9   Roswell, Georgia 30075.

10        Q.   And, in this docket, have you prepared a

11   direct testimony filed September 22, 2016, rebuttal

12   testimony filed November 16, 2016, and surrebuttal

13   testimony December 15, 2016?

14        A.   Yes.

15        Q.   Do you have any changes to make to that

16   testimony?

17        A.   I do not.

18        Q.   If I asked you the same questions today,

19   would your answers be the same?

20        A.   They would.

21                  MR. MOORE:  At this point, the Office

22   would move for admission of his written testimony.

23                  COMMISSIONER LEVAR:  Thank you.  If

24   anyone objects to that motion, please indicate to

25   me.  I'm not seeing any, so that motion is granted.
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 1   BY MR. MOORE:

 2        Q.   Have you prepared a summary of your

 3   testimony?

 4        A.   Yes, I have.

 5        Q.   Would you please provide it?

 6        A.   Yes.  Thank you.  Good afternoon,

 7   Commissioners.  I appreciate the opportunity to

 8   provide this testimony to support the Office's

 9   position in this docket.  In addition to Office

10   witness Dan Martinez, I filed direct, rebuttal and

11   surrebuttal testimony addressing some of the

12   Office's concerns regarding evaluation of the EBA.

13             The issues that I addressed included a

14   change to the EBA carrying charge rate, the

15   inclusion of interim rates of part of the Division's

16   proposal to extend the procedural schedule, the

17   appropriateness of including out-of-period

18   adjustments, consideration of imprudent third party

19   outages, and the Company's proposal to include

20   additional costs in the EBA.

21             In the interest of time, I will just

22   highlight some of these issues.  Regarding the

23   carrying charge issue, my direct testimony supports

24   the Office's position that in the current interest

25   rate environment, the use of a 6 percent carrying
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 1   charge rate for the EBA deferral balance is

 2   overstated, especially considering the underlying

 3   assets that make up the deferral balance.  The

 4   Office recommends that the carrying charge rate

 5   should be changed to be based on a short-term debt

 6   rate.  The period over which the deferral balance is

 7   paid off is generally just one year, and the risk of

 8   cost recovery is low, which makes the use of

 9   short-term debt rate reasonable.

10             In my testimony, I also provided a survey

11   of carrying charge rates used in similar proceedings

12   by utilities in eight other states, including other

13   states in which PacifiCorp operates.  Based on this

14   survey, it's evident that the carrying charge rate

15   in those states is significantly lower than what is

16   used here.  And in five of the eight states, the

17   rates used are consistent with short-term debt

18   rates.  The Office recommends that the EBA carrying

19   charge rate should be set at the 12-month LIBOR

20   interest rate, as Mr. Martinez stated, in effect, at

21   the end of the EBA deferral period.  And this change

22   should be implemented beginning with the next

23   general rate case.

24             Regarding the Division's request to extend

25   the procedural schedule by four months, the Office
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 1   believes this extension would be reasonable.

 2   However, the office does not support the Division's

 3   associated recommendation to implement interim rates

 4   just because a procedural schedule will be extended

 5   by four months.  This would just be a short

 6   extension period, and carrying charges would either

 7   be paid to or by the Company on the outstanding

 8   deferral balance, so there would be no need to also

 9   implement a provision for including interim rates.

10             Furthermore, the Commission has made it

11   clear during these proceedings that it is opposed to

12   including interim rates in the EBA process.  The

13   Office supports the Division's request for an

14   extension in the EBA evaluation schedule, but

15   opposes adding in a provision to include interim

16   rates.

17             Regarding the appropriateness of including

18   out-of-period judgments in the EBA, the Office

19   agrees with the Division that the Company should not

20   be permitted to include in current EBA deferral

21   periods adjustments to costs that were previously

22   included in prior periods.  I believe this is

23   consistent with the Commission's objectives for the

24   EBA as is stated in a prior EBA order that it was

25   implementing a process requiring one annual rate
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 1   change following the completion of the Division's

 2   audit without interim rates.  The Commission

 3   explained its preference for only allowing one

 4   annual rate change because it wanted to avoid

 5   litigation of these same issue occurring on multiple

 6   occasions.  This could conceivably happen if

 7   out-of-period adjustments were permitted from a

 8   prior EBA period.  The Commission found that this

 9   would be inefficient and unjustified, and the Office

10   believes that out of period adjustments should not

11   be permitted.

12             Lastly, in my rebuttal testimony I

13   supported the Division's recommendation that the

14   Commission should clarify to the Company that

15   whether a forced outage is caused by the action of

16   the Company and its employees or by the actions of

17   the third party acting on behalf of the Company, the

18   Company is ultimately responsible for the prudence

19   of these actions.  In the past, the Company has

20   argued that it should not be held liable for the

21   actions of a third party that may have caused an

22   imprudent forced outage.  I disagree and believe

23   that the Commission should make clear that the

24   Company could be held liable for the imprudent

25   actions of third parties operating on its behalf.
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 1   PacifiCorp has an obligation to provide reliable

 2   power at the lowest reasonable cost and as compared

 3   to the ratepayer, the Company is the only party in a

 4   position that could possibly ensure that its third

 5   party contractors do not cause outages that

 6   otherwise could have and should have been avoided.

 7   PacifiCorp must be responsible for the actions of

 8   its own employees and the actions of the third party

 9   contractors that it hires.  However, in fairness to

10   the Company, I recommend that in articulating such a

11   policy, the Commission should also state that it

12   will continue its practice of evaluating each outage

13   based on the facts and circumstances associated with

14   each outage, including outages caused by third

15   parties.  And this concludes my summary.

16                  MR. MOORE:  Mr. Hayet is available

17   for cross.

18                  COMMISSIONER LEVAR:  Ms. Schmid, any

19   cross?

20   BY MS. SCHMID:

21        Q.   Yes.  Just a bit.  Mr. Hayet, were you in

22   the hearing room when PacifiCorp Rocky Mountain

23   Power witness Mr. Wilding and I discussed adding

24   additional items to the EBA, such as fuel start-up

25   costs?
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 1        A.   Yes.

 2        Q.   Have you seen utilities attempt to put

 3   non-net power cost items into energy balancing

 4   accounts?

 5        A.   I have seen other utilities include fuel

 6   costs, including start-up costs if that's your

 7   question.

 8        Q.   Yes.  Are you concerned that there might

 9   be other things this company or other companies

10   might seek to get in the EBA?

11        A.   I definitely am, and I think I made that

12   clear through my testimony that that is, as I have

13   heard today, a little bit of a slippery slope.  And

14   so I prefaced in my testimony that we do not wish to

15   open up for having the Company -- by allowing this

16   opening up the opportunity for the Company to

17   continue to add in additional, additional,

18   additional items.  We consider that when making this

19   position.

20                  MS. SCHMID:  Thank you.  Those are

21   all my questions.

22                  COMMISSIONER LEVAR:  Thank you.

23   Mr. Dodge?

24                       EXAMINATION

25   BY MR. DODGE:
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 1        Q.   Thank you, Mr. Chairman.  Good afternoon,

 2   Mr. Hayet.  Just briefly, on the same subject, you

 3   touched on looking back to the Commission's order to

 4   see what its objective was in not allowing interim

 5   rates before.  So you looked for the Commission --

 6   what made it say we're not going to use them before.

 7   Did you do the same thing, look back at why the

 8   Commission concluded an EBA was in the public

 9   interest in the first place or what the reason was

10   why an EBA might be appropriate in deciding what

11   items should or shouldn't be included in the EBA?

12        A.   I looked back over the proceedings that

13   I've been a part of but not necessarily looking back

14   further in all cases.  So I'm not sure exactly what

15   you're suggesting.

16        Q.   Well, I guess I'm trying to find the test,

17   that slippery slope we've been talking about.  Where

18   do you put the brakes on?  How does one put the

19   brakes on without reference back either to the

20   enabling statute that talks about net power costs or

21   the Commission's objective in adopting the EBA and

22   saying it was in the public interest to deal with

23   the health of the -- the financial health of the

24   utility?  Are those not good benchmarks for what not

25   ought to be included in the EBA?
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 1        A.   I would say it is, yes.  So I would agree

 2   that that might be a good thing to consider prior

 3   orders of the Commission.  But in my case, it has

 4   been my experience in other jurisdictions that

 5   utilities have attempted to load in all kinds of

 6   costs into the fuel proceeding or net power costs

 7   type of proceeding.  So my concern in establishing

 8   this position was whether or not the Company is

 9   attempting to do just that, load in costs that

10   certainly aren't related to power costs, and I came

11   to the conclusion that fuel costs are fuel costs,

12   and those are related to the generation.  Without

13   starting up a unit, it's impossible to generate a

14   megawatt hour, and therefore I consider that to be a

15   power cost.

16        Q.   You wouldn't say the same for chemical or

17   PTC, right?  The exact same justifications you just

18   gave.  They're not power costs, are they?

19        A.   Well, with chemical costs, my

20   justification is that those are used, they are

21   considered in other jurisdictions as being part of

22   net power costs, they are part of the generation.

23   Without being able to add chemical treatment, you

24   cannot generate a megawatt hour of power from units.

25        Q.   Isn't it true that virtually every expense
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 1   of the utility is needed to generate power from the

 2   units?

 3        A.   To a certain extent, I would agree that

 4   you could attempt to stretch the argument and say

 5   that, yes.  I think you have to be careful in

 6   allowing -- I think that gets back to the point that

 7   you would have to be very careful in allowing things

 8   that, you know, stretch it that far.  I'm not seeing

 9   that with these items, but I get the points.  We

10   want to be very careful about allowing additional

11   items into the EBA.

12                  MR. DODGE:  No further questions.

13                  COMMISSIONER LEVAR:  Thank you.  Mr.

14   Evans?

15                  MR. EVANS:  No questions here.  Thank

16   you.

17                  COMMISSIONER LEVAR:  Ms. Hogle?

18                       EXAMINATION

19   BY MS. HOGLE:

20        Q.   Maybe just one.  Hello, Mr. Hayet.  You

21   mentioned in your summary that in the past, the

22   Company has argued that it shouldn't be held

23   responsible for outages that are caused by third

24   party contractors.  Was that related to a specific

25   outage; do you recall?
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 1        A.   What I can say is I know that it might be

 2   helpful if I quoted from my testimony on that

 3   question, because I have worked on the cases as

 4   Daymark has been a part of the cases and they noted

 5   on behalf of the Division their position about how

 6   the Company has responded.  And I've also observed

 7   how the Company has responded in cases where the

 8   claim of imprudent outages that have been caused by

 9   either the third party contractors or by the third

10   party operators.

11        Q.   But that was with respect to a specific

12   outage in that case, correct?  Is that true or not?

13        A.   Those were in response, yes, to specific

14   outages, but they were the same responses -- very

15   typical response -- being that -- basically what I

16   quoted, typically, as Daymark knows, the Company

17   would argue that it is unreasonable to penalize

18   PacifiCorp for a third party's performance when

19   PacifiCorp has no contractual ability to seek

20   recourse from that third party.  I'm quoting the

21   Daymark report that was attached to Mr. Thomson's

22   testimony, and that's in my rebuttal testimony,

23   November 16 rebuttal testimony.  So it's a typical

24   situation that if it's a third party outage, the

25   Company would respond in a way that says, basically,
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 1   listen, we have no recourse, therefore, it's a third

 2   party.  And as we've also heard today, basically,

 3   because it's a third party and the Company was

 4   prudent in its hiring practice of that third party,

 5   that should be sufficient.  And all we're saying is

 6   no, the Company needs to still take ownership

 7   responsibility, that if there's an imprudent outage

 8   caused by the third party, then the Company could

 9   still be liable under that situation.

10        Q.   And that could be determined at the time

11   of the specific outage that is being reviewed in a

12   specific case; is that correct?

13        A.   Well, I don't see that it has to.  I think

14   it could be made clear, it could be articulated so

15   that the Company clearly understands that the events

16   at the time will be reviewed -- the specific events

17   will be reviewed -- but it could be articulated that

18   there should be no distinction between the Company

19   and its employees causing an outage and that of a

20   third party causing an outage.  That is, that the

21   Company could still be responsible for any imprudent

22   acts under either of those.  That could be

23   articulated today and that's what the ask is here.

24        Q.   And so you think that the articulation of

25   that here today and making that blanket statement
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 1   like that couldn't be taken out of context by

 2   parties if the Commission were to make that

 3   finding -- that blanket statement -- in a proceeding

 4   such as this where there is no specific outage at

 5   issue or in question?

 6        A.   I don't, and the reason why I don't think

 7   it would be -- what would help for it not to be

 8   taken out of context is the fact that I'm also

 9   stating that I think as part of that articulation,

10   the Commission should say that it's going to do just

11   like what it does today.  It should evaluate on the

12   facts and circumstances of each particular

13   situation, but, again, that there's no distinction.

14   That's all I'm asking for the Commission to

15   articulate, that there will be no distinction

16   between an outage caused by its own employees versus

17   an outage caused by the employees of an agent acting

18   on behalf of the Company.  The Company should still

19   have that responsibility.

20        Q.   Do you disagree that parties will have an

21   opportunity to make that argument in a specific

22   case?

23                  MR. MOORE:  Objection.  Asked and

24   answered.

25                  COMMISSIONER LEVAR:  Do you want to
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 1   respond to the objection?

 2                  MS. HOGLE:  No.  I think it's a fair

 3   question given his recommendation.

 4                  COMMISSIONER LEVAR:  I'm going to

 5   deny the objection and allow the question to be

 6   answered.

 7                  THE WITNESS:  Could you repeat the

 8   question, please?

 9   BY MS. HOGLE:

10        Q.   Do you disagree that any party will have

11   that opportunity to make that argument in that

12   specific case where all of the facts will be in

13   evidence, both legal and factual issues?

14        A.   I did not disagree.  What I just simply

15   think is that the Company -- it should be

16   articulated, particularly for the Company's benefit,

17   that the Company is clear on that the Commission

18   believes that there should be no distinction between

19   an outage as caused by its employees versus an

20   outage caused by its agents.  That's all I'm

21   suggesting.  That clarification should be made for

22   the Company's behalf.

23        Q.   Will that change -- will a Commission

24   finding change anything going forward in terms of

25   parties' opportunity to make those arguments later?
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 1        A.   It will change the Company's arguments in

 2   the future, because the Company will not go to that

 3   argument.

 4        Q.   The arguments that have been made by the

 5   Company that you just mentioned, those were made

 6   specific to specific outages, correct?

 7        A.   It was made to an outage, and it was

 8   simply stated the Company should not have

 9   responsibility because it's a third party.

10        Q.   You agree, though, that there was more to

11   that than what you just mentioned; there were a lot

12   of argument made in addition to that?

13        A.   Yes.

14                  MS. HOGLE:  Okay.  Thank you.  No

15   further questions.  Thank you.

16                  COMMISSIONER LEVAR:  Thank you.  Any

17   redirect, Mr. Moore?

18                  MR. MOORE:  No.  Thank you.

19                  COMMISSIONER LEVAR:  Thank you.

20   Commissioner White, do you have any questions?

21                  COMMISSIONER WHITE:  Just a couple.

22                       EXAMINATION

23   BY COMMISSIONER WHITE:

24        Q.    Is it your understanding that contracts

25   with third parties are different for each contract?
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 1   In other words, they contain different terms and

 2   conditions?

 3        A.   Yes.

 4        Q.   And is it your understanding that, for

 5   example, depending on who bears which risk, based

 6   upon the terms and conditions of the contract, that

 7   the costs may shift based upon that risk adjustment?

 8        A.   That could be true that the cost

 9   responsibility could shift, but it's the Company who

10   has the responsibility for ensuring that the

11   customers are protected.  And so, you know, if the

12   contract shifts the risk to the vendor, to the

13   contractor, then the Company has the obligation to

14   go after it, but the customer still has to be

15   protected.  If the obligation is on the Company and

16   the ratepayers are harmed by the outage, then the

17   Company, again, under that situation, has to ensure

18   that the ratepayer is protected.  So in either

19   situation, it always does come down to the Company

20   having the responsibility.

21        Q.   So based upon that answer, it sounds like,

22   getting back to this concept, that prudence

23   determination would be reviewed on a case-by-case

24   basis based upon the context of not only the actions

25   of the Company and the contractor, but the context
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 1   of the contractual terms and conditions?

 2        A.   One simple distinction I'm making, which

 3   is that the Company can't say, "Because it was a

 4   third party, it wasn't us."  There are situations

 5   where there's a third party operating a generating

 6   unit who is clearly at fault in this particular

 7   situation.  And the Company would say, well, look,

 8   you know they're following the proper practices, but

 9   we're not the operator.  And because we're not the

10   operator, we shouldn't be held responsible for what

11   the practice of that other company is doing.  And

12   that should not by the case.  The Company has to

13   understand that it is responsible whether it's the

14   operator or if it is in an agreement that somebody

15   else would be the operator.  It has to have a role

16   and make sure that it's following proper utility

17   best practices in operating that plant.

18                  COMMISSIONER WHITE:  That's all the

19   questions I have, Chair.

20                  COMMISSIONER LEVAR:  Commissioner

21   Clark?

22                       EXAMINATION

23   BY COMMMISSIONER CLARK:

24        Q.   So I'm following up with the line of

25   questioning.  So one fact that the Commission might
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 1   examine, or one set of facts, that it might examine

 2   in the context that you were addressing with

 3   Commissioner White is what appropriate utility

 4   practice would be or is in relation to supervising

 5   the work of a third party contractor; is that

 6   correct?

 7        A.   Yes.

 8        Q.   And regarding providing contractually for

 9   recourse or not, there could be at least a cost

10   associated with what recourse and how much recourse

11   is available to the Company.  Is that correct as

12   well?

13        A.   There could be, yes.

14        Q.   So, again, those would be part of the

15   factual determinations in a prudence inquiry that

16   the Commission would make?

17        A.   Yes, yes.

18                  COMMISSIONER CLARK:  Thank you.  That

19   concludes my questions.

20                       EXAMINATION

21   BY COMMISSIONER LEVAR:

22        Q.   Thank you.  I'd like to ask a question

23   based on an assumption, and I'll recognize that this

24   assumption is still a disputed issue in this case.

25   But assume that the EBA Pilot Program is extended to
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 1   2019 and that in 2019 this Commission and the

 2   Legislature have to do an evaluation of the success

 3   of the EBA program.  To what extent would making a

 4   change now to either the carrying charge or in the

 5   inclusion of chemical startup and correction tax

 6   credit costs, any of those things complicate an

 7   impartial analysis three years from now of the

 8   success of the EBA Pilot Program?

 9        A.   So if you were to wait for the next rate

10   case, and let's say it was held in 2017 at some

11   point, and there was a determination at that point

12   to lower the carrying charge rate -- so then going

13   forward after that point, the Company would be

14   charging customers based on perhaps a lower -- as

15   being requested by parties in this case.  And what I

16   think you're saying is do you believe that -- you're

17   asking me if I believe that could affect your

18   evaluation of the EBA, the 2019 time point, and

19   whether or not that it should go forward after that

20   and whether it should be made permanent, for

21   example.

22        Q.   Not just the carrying charge but also for

23   the chemical startup and correction tax costs, too.

24        A.   Just taking the carrying charge as an

25   example just to begin with, I don't know -- I
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 1   understand what you're saying, is that a fact that

 2   can influence whether or not you would want to make

 3   it permanent.  And I don't think it probably really

 4   would factor in too much.  I think that you could

 5   definitely make a consideration of lowering the

 6   interest rate, and I really don't see that that --

 7   you're going to evaluate on the basis of whether or

 8   not you think that it's been in the public interest,

 9   whether or not ratepayers have been fairly charged,

10   whether or not the Company has fairly recovered its

11   costs, whether or not this is a process that meets

12   your objectives, whether or not the rate is set at a

13   2 percent rate or 6 percent rate for part of the

14   period of time.  I don't see that as having a

15   dramatic effect on that.  But I think you have a

16   valid point.  If you wanted to make the decision in

17   2019 at a point where you're making it permanent, I

18   could see the argument for doing that.

19        Q.   Okay.  Thank you.  But is any of that any

20   different with respect to the chemical costs,

21   start-up costs?

22        A.   That may have a little bit more of an

23   influence because, again, it's the whole notion of

24   loading in costs into the EBA.  And to that I may

25   answer that a little bit differently, because I
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 1   think there is some dissention over whether or not

 2   additional costs should be loaded into the EBA.  And

 3   in that case, the Company does have another way to

 4   recover its costs and that is through, you know, the

 5   base rates, you know.  So if it's not moved into the

 6   EBA, it still has a way to recover, which is through

 7   base rates.  So I think you may -- I can see the

 8   argument that that could have a bigger impact on a

 9   decision you might make as to whether or not to

10   continue the EBA.

11             COMMISSIONER LEVAR:  Thank you.  That's

12   all I have.  Mr. Moore, anything else from you?

13             MR. MOORE:  No, sir.  We have no more

14   witnesses.

15             COMMISSIONER LEVAR:  Thank you.

16   Mr. Dodge?

17             MR. DODGE:  Thank you, Mr. Chairman.  UAE

18   calls Kevin Higgins.

19                      KEVIN HIGGINS,

20   having been first duly sworn to tell the truth, was

21            examined and testified as follows:

22                       EXAMINATION

23   BY MR. DODGE:

24        Q.   Mr. Higgins, will you please state for the

25   record who you are and on whose behalf you're
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 1   testifying.

 2        A.   My name is Kevin Higgins.  I'm here on

 3   behalf of Utah Association of Energy Users.

 4        Q.   Mr. Higgins, did you cause to be prepared

 5   and filed under your name rebuttal testimony that's

 6   been marked UAE Exhibit 1R.0 and surrebuttal

 7   testimony that's been marked UAE Exhibit 1SR.0?

 8        A.   Yes, I did.

 9        Q.   And do those prefiled testimony documents

10   reflect your testimony here today?

11        A.   Yes.

12                  MR. DODGE:  Thank you.  Mr. Chairman

13   I'd move the admission of both documents.

14                  COMMISSIONER LEVAR:  If anyone

15   objects to that motion, please indicate to me.  I'm

16   not seeing any so the motion is granted.

17   BY MR. DODGE:

18        Q.   Thank you.  Mr. Higgins, would you provide

19   a summary of your rebuttal and surrebuttal

20   testimony?

21        A.   Yes.  Thank you.  Good afternoon.  As

22   Mr. Dodge indicated, my testimony was limited to

23   rebuttal and surrebuttal, so my summary will address

24   my responses to arguments or points that were made

25   by other parties to the case.
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 1             (1)  I fully agree with the Division's

 2   conclusion that the sharing mechanism in the EBA

 3   provided a meaningful incentive for the Company to

 4   manage its net power costs.  The 70/30 sharing

 5   mechanism originally adopted by the Commission as

 6   part of the EBA pilot struck a reasonable balance

 7   between customers and shareholders with respect to

 8   the sharing of risks associated with deviations in

 9   actual net power costs relative to what is

10   established in rates.  If any extension of the EBA

11   is permitted beyond December 31, 2019, I recommend

12   that the 70/30 sharing mechanism by reinstated.

13             (2)  I disagree with the Division's

14   recommendation that wheeling revenues should be

15   eliminated from the EBA.  While wheeling revenues

16   are not formally a component of net power costs,

17   wheeling expenses are.  Including wheeling revenues

18   in the EBA provides appropriate symmetry with the

19   treatment of wheeling expenses.  And this is

20   consistent with the Commission's prior finding on

21   this issue when the EBA was adopted.

22             (3)  The Commission should reject the

23   additional items that the Company proposes to add to

24   the EBA.  Utility ratemaking is not an exercise in

25   expense reimbursement.  The EBA was adopted to
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 1   address the perceived problem that material changes

 2   in net power costs could affect the financial health

 3   of the Company in between rate cases if changes in

 4   costs were to go unrecovered.  Expansion of a list

 5   of EBA-eligible items is not necessary to meet this

 6   objective.

 7             (4)  I disagree with Mr. Wilding's

 8   assertion that the EBA should be made permanent.

 9   Rather, I agree with the conclusion in the

10   Division's report that as the pilot program nears

11   its end in 2019, a full evidentiary docket should be

12   established to consider changes to or elimination of

13   the EBA.  Further, I would strongly recommend

14   against making the EBA permanent without a robust

15   sharing mechanism.

16             (5)  I agree with Mr. Hayet that the

17   Commission should refrain from adopting interim

18   rates as a routine step in the EBA process.

19             (6)  And point number 6 is addressed to

20   the so-called mismatch issue.  In my opinion, the

21   mismatch issue is not a genuine problem, but a

22   natural consequence of adopting an adjusted

23   mechanism in the first place.  As I explain in my

24   testimony, it does not require any change in

25   practice.  Therefore, I recommend that the
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 1   Commission reject both Mr. Peterson's rebuttal

 2   proposal to require the Company to include a 3-year

 3   net power cost forecast in every general rate case

 4   filing, as well as Mr. Wilding's rebuttal proposal

 5   to reset net power costs annually for ratemaking

 6   purposes.  Each of these intended solutions is more

 7   troublesome and troubling than the alleged

 8   imperfection they are trying to remedy.

 9             The adoption of the EBA turned on the

10   question of whether such a mechanism was needed to

11   ensure the financial health of the utility and

12   produce fair rates for customers.  Neither the

13   Division or the Company has demonstrated nor even

14   attempted to demonstrate that the very substantial

15   and burdensome changes each is proposing are

16   necessary to protect the financial health of the

17   Company.  Indeed, they could not make such a

18   demonstration.

19             Yet, on the other hand, the other key

20   factor considered by the Commission in adopting the

21   EBA, namely, fair rates to customers, would be

22   undermined by adoption of either the Division's or

23   the Company's proposal.  Customer interests are not

24   served by requiring base net power costs to be set

25   using a three-year forecast as proposed by the
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 1   Division, nor would customer interests be served by

 2   resetting base net power costs every year as

 3   proposed by the Company in an annual single-issue

 4   rate case.  Under the Company's proposal, parties in

 5   the Commission would be forced to contend with an

 6   annual prospective reset and an annual retroactive

 7   true-up to the EBA increasing the complexity of what

 8   is already a very complicated and time-consuming

 9   review process.

10             With respect to each of these proposals,

11   the Commission should step back and ask what problem

12   is being solved by this additional administrative

13   burden.  The answer is that there isn't a problem

14   needing resolution in the first place.

15             And, finally, I recommend that the

16   Commission reject Mr. Peterson's associated proposal

17   to require the Company to file a general rate case

18   at least every three years, which I interpret as

19   being a corollary to his proposal to address the

20   so-called mismatch issue.  That concludes my

21   summary.

22             MR. DODGE:  Thank you.  Mr. Higgins is

23   available for cross.

24             COMMISSIONER LEVAR:  I'll go to Mr. Evans

25   first.  Do you have any cross?
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 1                  MR. EVANS:  Not at this time, but if

 2   I may reserve until I see the kind of questions that

 3   others are asking, I would appreciate a comeback on

 4   recross.

 5                  COMMISSIONER LEVAR:  Mr. Moore?

 6                  MR. MOORE:  No questions.

 7                  COMMISSIONER LEVAR:  Ms. Schmid?

 8                  MS. SCHMID:  A few.

 9                       EXAMINATION

10   BY MS. SCHMID:

11        Q.   Is it true that there currently is a

12   carrying charge applied to the balances in the

13   Company's EBA account?

14        A.   Yes.

15        Q.   Is it true that that carrying charge is

16   currently 6 percent?

17        A.   Yes.

18        Q.   Do you understand that that 6 percent rate

19   is an above-market rate, i.e., higher than the

20   short-term borrowing rate of PacifiCorp?

21        A.   That is my understanding, yes.

22        Q.   Since we have established that the EBA

23   carrying charge of 6 percent is an above-market

24   rate, is this a bonus benefit to whomever is

25   receiving the carrying charge?
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 1        A.   I believe the carrying charge at 6 percent

 2   represents a premium to whomever is receiving it.

 3        Q.   If the EBA balance were to be reduced or

 4   amortized monthly, wouldn't the amount of the

 5   carrying charge being accumulated similarly decline?

 6        A.   Could you please restate your question?

 7   I'm not sure I'm following it.  I'm not sure of the

 8   foundation of what you're asking me.

 9        Q.   Assume that we are amortizing the EBA

10   balance on a monthly basis.

11        A.   Okay.

12        Q.   Would that -- wouldn't the carrying charge

13   similarly decline?

14        A.   Well, my understanding is that the EBA is

15   built on a monthly basis and tracked in that

16   fashion.  And so it is the case that to the extent

17   that the EBA balance is amortized monthly, that

18   reduces the total cost of the carrying charge.

19        Q.   So then it's also the case that the amount

20   of the EBA carrying charges would be much less if

21   the EBA -- hold on just a moment.  If the EBA

22   balance is amortized to zero starting shortly after

23   the calendar year establishing the balance, won't

24   the accumulated amount of carrying charges be much

25   less than if the EBA balance were allowed to remain
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 1   unamortized for an additional year and then

 2   amortized?

 3        A.   I agree that if a balance is moved to

 4   zero, sooner rather than later, that that reduces

 5   the carrying costs on that.  Of course, if one is --

 6   whenever one is reducing a balance and amortizing

 7   it, it has consequences for what rates must be paid

 8   in order to achieve that within a period of time.

 9   But I don't disagree with the basic math of what

10   you're asking me.

11                  MS. SCHMID:  Thank you.  Those are

12   all my questions.

13                  COMMISSIONER LEVAR:  Thank you,

14   Ms. Schmid.  Ms. Hogle, any cross?

15                  MS. HOGLE:  I have no questions.

16                  COMMISSIONER LEVAR:  Mr. Dodge, any

17   redirect?

18                  MR. DODGE:  No.  Thank you.

19                  COMMISSIONER LEVAR:  Commissioner

20   Clark?

21                  COMMISSIONER CLARK:  No questions.

22                  COMMISSIONER LEVAR:  Commissioner

23   White?

24                  COMMISSIONER WHITE:  No questions.

25   Thank you.

0164

 1                  COMMISSIONER LEVAR:  I don't have

 2   anything further.  Thank you, Mr. Higgins.

 3                  MR. DODGE:  UAE has nothing further.

 4                  COMMISSIONER LEVAR:  I think that's

 5   the conclusion of testimony.  Are there any other

 6   matters we need to consider before we adjourn prior

 7   to the public witness hearing?

 8                  MR. EVANS:  Mr. Chairman, if I might?

 9                  COMMISSIONER LEVAR:  Yes, Mr. Evans.

10                  MR. EVANS:  Because I don't have a

11   witness, I haven't had a chance to offer UIEC

12   comments into evidence, but I would request that

13   they be accepted into the record and that the

14   Commission treat them as it has stated in its order

15   on the motion to strike as unsworn statements.  And

16   I would also point out that much of the material in

17   the UIEC comments is offered as legal argument and

18   that it's not subject to a credibility assessment,

19   and so the Commission should be able to give them

20   due consideration as legal argument to the extent

21   they are that.  But I would offer those and also the

22   responsive brief to Rocky Mountain Power's motion to

23   strike.

24                  COMMISSIONER LEVAR:  The comments

25   have already -- your request with respect to the
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 1   comments has been dealt with in the written order we

 2   issued.  I'm not sure that we've done the same --

 3   are you making the same request with your response

 4   to Rocky Mountain Power's motion to strike?

 5                  MR. EVANS:  I am.  I'm making the

 6   same request with all those pleadings because they

 7   were a continuation of the legal argument offered in

 8   the comments.

 9                  COMMISSIONER LEVAR:  To treat them as

10   unsworn public comments?

11                  MR. EVANS:  To treat them as legal

12   argument that they are.  Those are purely legal

13   arguments.  We're not arguing about the substance of

14   the comments in the pleadings related to the motion

15   to strike.  All we're discussing is legal issues in

16   those documents, I believe.

17                  COMMISSIONER LEVAR:  Okay.  Well, let

18   me go to other parties to discuss that request.  I

19   want to make sure I've got the request right.  We've

20   already entered your comments as unsworn public

21   comments.  I recognize they contain some legal

22   issues.

23                  MR. EVANS:  I think the rest of it is

24   part of the record because it was a motion filed

25   with the Commission so I'm not very worried about
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 1   that.  But just if you would confirm if anyone has

 2   an objection to those being part of the record, they

 3   should speak up.

 4                  COMMISSIONER LEVAR:  Okay.  We've had

 5   a motion to strike one of those that we've dealt

 6   with, so I'm just trying to ascertain do we have a

 7   pending motion from you or am I asking whether

 8   there's motions from any other parties.  I'm just

 9   not quite sure procedurally -- and I apologize if

10   I'm just not following you very well.

11                  MR. EVANS:  I think the motion to

12   strike, then, takes care of admission of the

13   comments into the record.  There is also legal

14   argument contained in the motion to strike both from

15   the Company and the Division's argumentive support

16   and the UIEC's response, and I just want to confirm

17   those are part of the record and we can rely on the

18   Commission as having admitted those into the record,

19   correct?

20                  COMMISSIONER LEVAR:  Well, let me go

21   to other parties on that assertion.  They have not

22   been entered into evidence.  Whether they're entered

23   in the record, I mean, they're posted on the

24   website, they're in the docket, but they're not

25   evidence in the proceeding and --
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 1                  MR. EVANS:  As legal argument they're

 2   not meant to be evidence, but they are meant to be

 3   part of the record because they may be the basis for

 4   legal argument that was before the Commission.

 5   Should we want to request reconsideration or appeal,

 6   those arguments need to be in the record, and so I'm

 7   verifying that they are.

 8                  COMMISSIONER LEVAR:  Okay.  So I

 9   guess I'll treat that as a motion.  It's an unusual

10   motion, I think, at least one I haven't had the

11   opportunity to get my head around.  But let me go to

12   parties now.  I'll start with Ms. Hogle.  Any

13   comment on what's been presented to us?

14                  MR. EVANS:  Yes.  So my response to

15   that is that the legal argument is also considered

16   public comment, and I believe that this was

17   acknowledged by UIEC itself either in -- probably in

18   their response to the Company's motion to strike.

19   And I believe it was a quote -- I don't have those

20   in front of me -- but it was a quote by the

21   Commission or -- UIEC justified its ability to

22   present legal argument consistent with a Commission

23   decision putting those in the context of public

24   comment.  And so I would -- I will go back and

25   review those carefully, but I would suggest that to
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 1   the extent that the response to the Company's motion

 2   to strike has any legal argument, that it should

 3   also fall into the category of public comment

 4   consistent with what I believe the Commission has

 5   held in prior cases where this has become an issue

 6   or has been an issue.

 7                  MR. EVANS:  May I respond?

 8                  COMMISSIONER LEVAR:  I'd like to see

 9   where the other parties might be, if there's any

10   position on the issue.  I'll come back to you to

11   wrap up.  Ms. Schmid, do you have any position on

12   this?

13             MS. SCHMID:  I do.  This is a very unusual

14   situation.  Legal argument is something that the

15   Commission has not, in the past, just adopted on a

16   motion.  It has been put forth to the Commission in

17   the form of a brief, a response brief and things

18   like that.  So to the extent that UIEC is urging

19   that the legal argument as a whole just be accepted

20   by the Commission, the Division objects.  The

21   Division also believes that the legal -- that UIEC's

22   response must be taken as a whole, and you can't

23   necessarily parse out what is legal and what is

24   public comment.  It was all generated by the

25   objection to UIEC not filing testimony but instead
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 1   filing comments.  So based on that, the Division

 2   believes that if the Commission is inclined to take

 3   the legal arguments set forth by UIEC under

 4   consideration, the Division respectfully requests a

 5   chance to file a proper response brief, and would

 6   also move that the other parties, should they like,

 7   have that opportunity.

 8             COMMISSIONER LEVAR:  Thank you.

 9   Mr. Moore, do you have a position on this?

10             MR. MOORE:  Unfortunately, I don't know if

11   I understand it properly.  My understanding is that

12   public comments can include legal arguments, and I

13   don't see any reason why the Commission should issue

14   an order segregating these comments from other

15   public comments.  But I have not thought this

16   through, and we don't have a strong position.

17                  COMMISSIONER LEVAR:  Okay.  Thank

18   you.  Mr. Dodge?

19                  MR. DODGE:  I hesitate to --

20                  COMMISSIONER LEVAR:  Well, you don't

21   have to.

22                  MR. DODGE:  I guess I view it this

23   way.  If tomorrow Professor Cassell, at 5:00,

24   Professor Cassell came down and sat on that stand,

25   gave unsworn comments that in his view a legal
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 1   underpinning necessary for this Commission's

 2   decision to find the EBA just and reasonable has

 3   been eliminated, and therefore as a matter of law

 4   you shouldn't continue it, you must stop it, you

 5   wouldn't be able to accept that as sworn testimony;

 6   you couldn't make a finding based on it.  But if he

 7   persuaded you on the argument, then you have little

 8   choice to follow that admonition.  And I believe

 9   that's what UIEC is saying.  If Ms. Schmid or anyone

10   else wants to respond, I guess, theoretically they

11   could have, but they could also respond with public

12   comments this afternoon or a briefing if you wanted

13   to.  But I think that's what has been put before

14   you.  It's not a matter of testimony; it's a matter

15   of a view of what the legal underpinnings of your

16   rulings were and what's happened to them.  So I

17   don't think you have to rule on it, but I think the

18   issue is there that you at least need to decide

19   whether you're going to consider.

20                  COMMISSIONER LEVAR:  Let me ask --

21   before I go to Mr. Evans to sum up his request --

22   Commissioner Clark or Commissioner White, do you

23   want to ask any questions or wait until he concludes

24   to decide if you have any questions?

25                  COMMISSIONER CLARK.  Just to clarify,
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 1   Mr. Evans, are you asking us to treat what I'll call

 2   the first section of your initial comments -- I

 3   think it was Section 1.  Section 2, actually.

 4   Section 1 was the introduction.  Are you asking us

 5   to treat that as a brief, basically?  Is that what

 6   you're --

 7                  MR. EVANS:  I think basically that

 8   might be correct.  Public comments and -- let me

 9   back up and address -- well, if Professor Cassell

10   were sitting here, he would not be an intervenor.

11   He wouldn't have standing to raise a legal issue

12   before the Commission.  We're intervenors, and so

13   it's not exactly the same.  And even though the

14   Commission may discount our commentary or proposals

15   for amending the EBA going forward as having been

16   submitted as unsworn comments, when we submit legal

17   argument, the credibility is not subject to the

18   credibility of any witness or whether they're sworn

19   or not.  But as Mr. Dodge says, by the strength of

20   the legal argument itself, the purpose of the UIEC

21   comments was to bring these legal issues before the

22   Commission and make them part of the record so that

23   if this all falls apart and goes awry at the end of

24   the day, we cannot say that the issue wasn't raised

25   and wasn't before the Commission.  Our concern,
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 1   frankly, is we don't want to be foreclosed on

 2   reconsideration or appeal because a legal issue

 3   wasn't raised before the Commission.  Hence, we have

 4   raised them in our comments and asked the Commission

 5   to consider them.

 6                  There have been other legal issues

 7   raised here today apart from those raised in the

 8   comments.  For example, does the Commission have

 9   authority to issue interim rates?  That issue along

10   with any others, including what we have already

11   raised, the UEIC would be happy to brief and maybe

12   the Commission wants to ask for legal briefing,

13   which I think would be appropriate to give all

14   parties a chance to weigh in.  But I don't want to

15   be caught up at the end of the Commission's order in

16   a position where Rocky Mountain Power is alleging

17   you didn't raise the legal issue below.  So I want

18   those legal arguments to be made part of the record.

19                  COMMISSIONER CLARK:  One reaction

20   that I have to that is that the procedural schedule

21   doesn't call for briefing in this matter, and so how

22   would we -- if a party unilaterally decides to file

23   a brief with us, what stature does that have before

24   us without any provision in the schedule for any

25   party to do that?
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 1                  MR. EVANS:  It is purely advisory at

 2   this point.  If and when this goes to a decision, I

 3   would agree that the legal issue must be raised

 4   again on reconsideration.  It should be considered

 5   an advisory at this point.

 6                  COMMISSIONER CLARK:  Thank you.  That

 7   concludes my questions.  Thank you, Mr. Evans.

 8                  COMMISSIONER LEVAR:  Mr. White, did

 9   you have any questions?

10                  COMMISSIONER WHITE:  It almost sounds

11   like a proffer, I guess.  You're just trying to get

12   something on the record, not necessarily as a -- let

13   me ask you this.  If today at 5:30 p.m., a member of

14   the public comes and gets on the stand and begins to

15   read an article they have carefully drafted, should

16   we let that stand and do we need to allow the

17   Company or parties a chance to respond to those

18   arguments?  I'm kind of piggybacking on what

19   Commissioner Clark said about -- typically, in a

20   procedural schedule, there's time for motions,

21   briefings, et cetera, and this is unique in the

22   sense that I understand that there's been a motion

23   to strike filed that I'm just trying to look at the

24   fairness of it, I guess.

25                  MR. EVANS:  If a public witness were
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 1   to appear and offer legal opinion on the

 2   Commission's authority, I think it would be

 3   considered advisory.  And would it be on the record?

 4   Do you put public comment on the record?  The

 5   difference is at the end of the proceeding, they

 6   wouldn't have the standing to appeal or request

 7   consideration that we would.  So because there was a

 8   motion to strike filed and because I'm unclear about

 9   the status of the motion to strike pleadings

10   themselves as being part of the record, I raise the

11   issue and ask for the Commission to consider it all

12   as being part of the record and, at this point, the

13   legal argument is advisory.

14                  COMMISSIONER WHITE:  I have nothing

15   further.

16                  COMMISSIONER LEVAR:  Did you want to

17   sum up your motion, or did you do so in response to

18   those questions, Mr. Evans?

19                  MR. EVANS:  I think I have said what

20   I needed to say here today apart from what is in the

21   written documents.

22                  COMMISSIONER LEVAR:  I think it would

23   be appropriate to take a short recess right now.  I

24   don't know how long.  We might not need more than

25   five minutes, but why didn't we say 2:30.
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 1                  COMMISSIONER CLARK:  That's fine,

 2   Chair LeVar.  I was just wondering if we might

 3   address this when we come back at 5:00, but I guess

 4   that imposes --

 5                  COMMISSIONER LEVAR:  I think that

 6   would be a larger imposition on some.  We will

 7   recess until approximately 2:30.

 8                  (A brief recess was taken.)

 9                  COMMISSIONER LEVAR:  We have reviewed

10   our January 12 order on PacifiCorp's motion to

11   strike.  We decline to opine on that order or to

12   interpret its implications with respect to appellate

13   rights, and we let that order stand as written

14   without further comment.  And so now I'll go back to

15   my other questions.  Are there any other matters to

16   take up before we adjourn before the public witness

17   hearing later today?  I'm not seeing any.

18                  MR. DODGE:  Just a request to be

19   excused from the 5:00 p.m. public witness hearing.

20                  COMMISSIONER LEVAR:  I'm not aware of

21   any rule that requires parties' attendance at public

22   witness hearings.  Maybe there is one that I'm not

23   aware of, but we won't be surprised if you're not

24   here.  Anything else?  We're adjourned until 5:00.

25      (The proceedings concluded at 2:50 p.m.)
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		771						LN		29		12		false		          12   very resistant -- I strongly resist any argument				false

		772						LN		29		13		false		          13   that an intervenor in the docket who chooses not to				false

		773						LN		29		14		false		          14   file testimony cannot show up and cross-exam				false

		774						LN		29		15		false		          15   witnesses of parties trying to make affirmative				false

		775						LN		29		16		false		          16   changes.  That certainly has not been the practice				false

		776						LN		29		17		false		          17   before this Commission.  I've done it many times.  I				false

		777						LN		29		18		false		          18   agree that the rule says you can't make your case				false

		778						LN		29		19		false		          19   through cross, so someone who shows up and tries to				false

		779						LN		29		20		false		          20   make an affirmative case for some changes ought to				false

		780						LN		29		21		false		          21   be restricted.  But not just because they're a party				false

		781						LN		29		22		false		          22   without testimony -- that shouldn't restrict their				false

		782						LN		29		23		false		          23   ability to ask questions.				false

		783						LN		29		24		false		          24                  And primarily I submit that the				false

		784						LN		29		25		false		          25   objections are premature because he hasn't asked a				false
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		790						LN		30		5		false		           5   Commission proposing something, then I think that				false

		791						LN		30		6		false		           6   the objection may be well-founded.  But it's				false

		792						LN		30		7		false		           7   certainly, you know, objectionable to me to think				false

		793						LN		30		8		false		           8   that people of parties can't show up who have not				false

		794						LN		30		9		false		           9   filed direct testimony and question those that are				false

		795						LN		30		10		false		          10   proposing something before this Commission.				false

		796						LN		30		11		false		          11                  MS. SCHMID:  That is not the				false

		797						LN		30		12		false		          12   Division's position.  The Division believes that				false

		798						LN		30		13		false		          13   parties are entitled to show up and question, just				false

		799						LN		30		14		false		          14   not to make their case.				false

		800						LN		30		15		false		          15                  COMMISSIONER LEVAR:  Did you have a				false

		801						LN		30		16		false		          16   question, Commissioner White?				false

		802						LN		30		17		false		          17                  COMMISSIONER WHITE:  I just had a				false

		803						LN		30		18		false		          18   clarifying question.  Are the questions of the				false

		804						LN		30		19		false		          19   issues you'd like to probe, were they the subject of				false

		805						LN		30		20		false		          20   the prefiled direct testimony or something that				false

		806						LN		30		21		false		          21   Mr. Peterson has brought up today in his summary?				false

		807						LN		30		22		false		          22                  MR. EVANS:  They are the subject of				false

		808						LN		30		23		false		          23   the Division's final evaluation report and subject				false

		809						LN		30		24		false		          24   matter that he brought up this morning from the				false

		810						LN		30		25		false		          25   stand.				false
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		812						LN		31		1		false		           1                  COMMISSIONER LEVAR:  Mr. Clark, did				false

		813						LN		31		2		false		           2   you want to ask any questions of anybody?				false

		814						LN		31		3		false		           3                  COMMISSIONER CLARK:  No, no				false

		815						LN		31		4		false		           4   questions.				false

		816						LN		31		5		false		           5                  COMMISSIONER LEVAR:  And, Mr. Moore,				false

		817						LN		31		6		false		           6   did you have any position on this?				false

		818						LN		31		7		false		           7                  MR. MOORE:  The Office has no				false

		819						LN		31		8		false		           8   position other than to concur with Mr. Dodge that an				false

		820						LN		31		9		false		           9   intervenor has the right to cross appropriately,				false

		821						LN		31		10		false		          10   even though they don't submit a witness testimony.				false

		822						LN		31		11		false		          11                  COMMISSIONER LEVAR:  Anything further				false

		823						LN		31		12		false		          12   from anybody?  Ms. Hogle, this is your objection so				false

		824						LN		31		13		false		          13   I'll let you sum.				false

		825						LN		31		14		false		          14                  MS. HOGLE:  Yes, your Honor.  What				false

		826						LN		31		15		false		          15   Mr. Dodge and Mr. Moore and, I believe, Mr. Evans,				false

		827						LN		31		16		false		          16   are attempting to do would undermine the process and				false

		828						LN		31		17		false		          17   has been undermining the process that is going on				false

		829						LN		31		18		false		          18   today.  I believe the Commission was clear in its				false

		830						LN		31		19		false		          19   order last week about UIEC being a public witness.				false

		831						LN		31		20		false		          20   I believe that UIEC is making a case or did, in				false

		832						LN		31		21		false		          21   fact, make a case in its comments regarding the EBA.				false

		833						LN		31		22		false		          22   It's not just defending its position or it's not				false

		834						LN		31		23		false		          23   just wanting to clarify comments or testimony made				false

		835						LN		31		24		false		          24   by Mr. Peterson this morning.  UIEC laid out its				false

		836						LN		31		25		false		          25   case very clearly in its comments, and the				false
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		838						LN		32		1		false		           1   Commission has already determined that those				false

		839						LN		32		2		false		           2   comments are public.  It follows then that it should				false

		840						LN		32		3		false		           3   be treated just like a public witness would be				false

		841						LN		32		4		false		           4   treated.				false

		842						LN		32		5		false		           5                  And this is even more important when				false

		843						LN		32		6		false		           6   the attorney representing the UIEC has been				false

		844						LN		32		7		false		           7   participating in this proceeding for a very long				false

		845						LN		32		8		false		           8   time and knows the process very well, and in the				false

		846						LN		32		9		false		           9   Company's case, is attempting to undermine it and				false

		847						LN		32		10		false		          10   changing the rules as we speak.  That is its attempt				false

		848						LN		32		11		false		          11   and therefore the Commission -- excuse me, the				false

		849						LN		32		12		false		          12   Company -- again moves for the Commission to strike				false

		850						LN		32		13		false		          13   any of Mr. Evans' testimony that comes out as a				false

		851						LN		32		14		false		          14   result of this and deems his questioning to be				false

		852						LN		32		15		false		          15   inappropriate.				false

		853						LN		32		16		false		          16                  MR. EVANS:  May I respond?				false

		854						LN		32		17		false		          17                  COMMISSIONER LEVAR:  I mean, at some				false

		855						LN		32		18		false		          18   point, we don't want to continue back and forth.  I				false

		856						LN		32		19		false		          19   think she has the right to sum her motion, but if				false

		857						LN		32		20		false		          20   you want to comment a little bit further --				false

		858						LN		32		21		false		          21                  MR. EVANS:  It isn't accurate to say				false

		859						LN		32		22		false		          22   that we are in the same status of a public witness.				false

		860						LN		32		23		false		          23   We are intervenors in this proceeding and, as				false

		861						LN		32		24		false		          24   Ms. Hogle points out, have been for seven years.				false

		862						LN		32		25		false		          25   The fact that we chose not to file testimony in this				false
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		864						LN		33		1		false		           1   phase of the docket shouldn't preclude us from				false

		865						LN		33		2		false		           2   offering legal argument to the Commission.  And when				false

		866						LN		33		3		false		           3   the Division's witness addresses that argument from				false

		867						LN		33		4		false		           4   the stand and challenges some of the assumptions				false

		868						LN		33		5		false		           5   that are made in that argument that are based on the				false

		869						LN		33		6		false		           6   Division's report, I think the cross is entirely				false

		870						LN		33		7		false		           7   appropriate.  I'm not trying to make my case.  I'm				false

		871						LN		33		8		false		           8   trying to rebut the Division's surrebuttal -- this				false

		872						LN		33		9		false		           9   is surrebuttal of the Division's rebuttal of my				false

		873						LN		33		10		false		          10   case.  If they thought that this should be treated				false

		874						LN		33		11		false		          11   like testimony, then they should not have addressed				false

		875						LN		33		12		false		          12   it from the stand this morning.				false

		876						LN		33		13		false		          13                  COMMISSIONER LEVAR:  Anything				false

		877						LN		33		14		false		          14   further, Ms. Hogle?				false

		878						LN		33		15		false		          15                  MS. HOGLE: I believe that he just				false

		879						LN		33		16		false		          16   made a statement.  He testified and, therefore,				false

		880						LN		33		17		false		          17   again, the fact that he is a well-known lawyer, has				false

		881						LN		33		18		false		          18   been participating in this case for a long time				false

		882						LN		33		19		false		          19   really underscores the importance of keeping the				false

		883						LN		33		20		false		          20   process as has been and as has the Commission				false

		884						LN		33		21		false		          21   historically respected it and followed.  Thank you.				false

		885						LN		33		22		false		          22                  MS. SCHMID:  And may I add one more				false

		886						LN		33		23		false		          23   thing?  Mr. Peterson's summary this morning				false

		887						LN		33		24		false		          24   summarized his written testimony.  UIEC and				false

		888						LN		33		25		false		          25   others --				false
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		890						LN		34		1		false		           1                  COMMISSIONER LEVAR:  I'm not sure				false

		891						LN		34		2		false		           2   your microphone is picking up.				false

		892						LN		34		3		false		           3                  MS. SCHMID:  UIEC is not the only				false

		893						LN		34		4		false		           4   party to question the audit, so I think that it is				false

		894						LN		34		5		false		           5   unreasonable to characterize Mr. Peterson's comments				false

		895						LN		34		6		false		           6   as just addressing UIEC's public witness comments.				false

		896						LN		34		7		false		           7                  COMMISSIONER LEVAR:  Thank you.				false

		897						LN		34		8		false		           8   Before I rule on this motion, I'm just going to turn				false

		898						LN		34		9		false		           9   to my colleagues and see if a break is appropriate				false

		899						LN		34		10		false		          10   or if any discussion among the three of us -- sorry				false

		900						LN		34		11		false		          11   to put you on the spot.				false

		901						LN		34		12		false		          12                  COMMISSIONER CLARK:  I'm fine with				false

		902						LN		34		13		false		          13   you ruling on the motion, Chair LeVar, and I'll give				false

		903						LN		34		14		false		          14   you my perspective if you'd like, but I think you				false

		904						LN		34		15		false		          15   should allow the question Mr. Evans wants to ask.				false

		905						LN		34		16		false		          16   Seems to me it's a reasonable follow-up to Mr.				false

		906						LN		34		17		false		          17   Peterson's statements to us today or testimony to us				false

		907						LN		34		18		false		          18   today.  His summary, in other words.				false

		908						LN		34		19		false		          19                  COMMISSIONER WHITE:  I guess my				false

		909						LN		34		20		false		          20   concern is, I recognize that the Commission in the				false

		910						LN		34		21		false		          21   past and historically has allowed intervening				false

		911						LN		34		22		false		          22   parties who have not had a witness to participate,				false

		912						LN		34		23		false		          23   but I guess my concern is, you know, again, we have				false

		913						LN		34		24		false		          24   issued an order with respect to UIEC's comments.				false

		914						LN		34		25		false		          25   And I guess my question is, if we open this up,				false
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		916						LN		35		1		false		           1   where does it end?  In other words, if Mr. Peterson				false

		917						LN		35		2		false		           2   introduces additional evidence beyond the scope --				false
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		920						LN		35		5		false		           5   essentially in vivo or live round of additional				false

		921						LN		35		6		false		           6   testimony on the part of other intervenors or				false

		922						LN		35		7		false		           7   parties in this case?  I guess that's my question is				false

		923						LN		35		8		false		           8   where does this end.				false

		924						LN		35		9		false		           9                  COMMISSIONER LEVAR:  So you're asking				false

		925						LN		35		10		false		          10   Mr. Evans a question?				false

		926						LN		35		11		false		          11                  COMMISSIONER WHITE:  I'm just				false

		927						LN		35		12		false		          12   responding to your -- again, maybe this is more				false

		928						LN		35		13		false		          13   appropriate to have a discussion offline, but I'm				false

		929						LN		35		14		false		          14   thinking out loud about my concerns about where				false

		930						LN		35		15		false		          15   we're heading with this.  I guess I would -- again,				false

		931						LN		35		16		false		          16   if it was very, very discreetly focused on that				false

		932						LN		35		17		false		          17   specific issue of what he's introduced today rather				false

		933						LN		35		18		false		          18   than going beyond that, that might be a				false

		934						LN		35		19		false		          19   consideration to think about.  But, you know, if				false

		935						LN		35		20		false		          20   we're going to allow additional live cross -- I mean				false

		936						LN		35		21		false		          21   additional testimony outside the scope of direct,				false

		937						LN		35		22		false		          22   that's my question is where does that end.  So with				false

		938						LN		35		23		false		          23   that, I guess the question is do you want to take it				false

		939						LN		35		24		false		          24   offline to think about this for a second or are you				false

		940						LN		35		25		false		          25   ready to -- I'll defer to you ultimately.				false
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		943						LN		36		2		false		           2   right way -- I think I'm going to rule on this				false

		944						LN		36		3		false		           3   motion.  And as I look at the administrative ruling,				false

		945						LN		36		4		false		           4   which in R746-111-10 says, "The Commission				false

		946						LN		36		5		false		           5   discourages and may prohibit parties from making				false

		947						LN		36		6		false		           6   their cases through cross-examination."  And I think				false

		948						LN		36		7		false		           7   the line that seems appropriate to me based on				false

		949						LN		36		8		false		           8   Ms. Hogle's objection is probably one that's going				false

		950						LN		36		9		false		           9   to have to be addressed on a question-by-question				false

		951						LN		36		10		false		          10   basis.  I agree that it's inappropriate for UIEC to				false

		952						LN		36		11		false		          11   try to make its public comments into sworn testimony				false

		953						LN		36		12		false		          12   in this hearing through questions, and that's the				false

		954						LN		36		13		false		          13   line we have to be careful that we don't cross.				false

		955						LN		36		14		false		          14                  Where it's asking Mr. Peterson				false

		956						LN		36		15		false		          15   questions about his testimony, to the specific				false

		957						LN		36		16		false		          16   objection, I don't have the transcript in front of				false

		958						LN		36		17		false		          17   me and I don't have a photographic memory to				false

		959						LN		36		18		false		          18   remember exactly what Mr. Peterson has said this				false

		960						LN		36		19		false		          19   morning with respect to his testimony, and I don't				false

		961						LN		36		20		false		          20   even remember whether he specifically referred to				false

		962						LN		36		21		false		          21   the legal arguments or whether he referred to				false

		963						LN		36		22		false		          22   principles that are contained in the public comments				false

		964						LN		36		23		false		          23   from UIEC.  So it seems to me the appropriate way to				false

		965						LN		36		24		false		          24   handle this matter is to allow questioning with that				false

		966						LN		36		25		false		          25   line as the line we don't want to cross, and we may				false
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		969						LN		37		2		false		           2   questioning goes forward.				false
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		971						LN		37		4		false		           4                  MS. SCHMID:  To facilitate narrowing				false

		972						LN		37		5		false		           5   the scope of Mr. Evans' questions and making sure				false

		973						LN		37		6		false		           6   they are appropriate, the Division would request				false

		974						LN		37		7		false		           7   that the court reporter read back the portion of Mr.				false

		975						LN		37		8		false		           8   Peterson's summary this morning addressing the				false
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		977						LN		37		10		false		          10                  COMMISSIONER LEVAR:  What's the best				false

		978						LN		37		11		false		          11   way for us to identify that portion of his				false

		979						LN		37		12		false		          12   testimony?  Should we take a brief recess and, Ms.				false

		980						LN		37		13		false		          13   Schmid, maybe communicate with the court reporter on				false

		981						LN		37		14		false		          14   that or any party that wants to do so?  I think				false

		982						LN		37		15		false		          15   that's probably an appropriate, helpful step at this				false

		983						LN		37		16		false		          16   point.  Would a five-minute break facilitate that?				false

		984						LN		37		17		false		          17                  MS. SCHMID:  I believe it would.				false

		985						LN		37		18		false		          18                  COMMISSIONER LEVAR:  Why don't we				false

		986						LN		37		19		false		          19   come back at 9:50.				false

		987						LN		37		20		false		          20                  (A brief recess was taken.)				false

		988						LN		37		21		false		          21                  COMMISSIONER LEVAR:  So then before				false

		989						LN		37		22		false		          22   we go to Mr. Evans' first question, Ms. Schmid				false

		990						LN		37		23		false		          23   wanted to make a clarification with respect to				false
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		994						LN		38		1		false		           1                  MS. SCHMID:  Yes.  What I'd like to				false

		995						LN		38		2		false		           2   do is have the court reporter read her rough				false
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		997						LN		38		4		false		           4                  COMMISSIONER LEVAR:  Okay.  And				false
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		999						LN		38		6		false		           6                  MS. SCHMID:  Yes.  And Mr. Evans				false
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		1002						LN		38		9		false		           9   you.				false
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		1007						LN		38		14		false		          14   part, says he's addressing intervenor comments.  And				false
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		1009						LN		38		16		false		          16   comments.  She can read the beginning of that				false

		1010						LN		38		17		false		          17   paragraph again to confirm that his comments were				false
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		1017						LN		38		24		false		          24   in totality so we aren't just taking a single				false

		1018						LN		38		25		false		          25   sentence out of context.				false

		1019						PG		39		0		false		page 39				false

		1020						LN		39		1		false		           1                  (The paragraph was read back.)				false

		1021						LN		39		2		false		           2                  MR. PETERSON:  May I make a comment				false

		1022						LN		39		3		false		           3   on what she just read?				false

		1023						LN		39		4		false		           4                  COMMISSIONER LEVAR:  I'm not sure how				false

		1024						LN		39		5		false		           5   appropriate that is.				false

		1025						LN		39		6		false		           6                  MR. EVANS:  Thank you, Mr. Chairman.				false

		1026						LN		39		7		false		           7   Mr. Peterson, since we're opening this back up, I				false

		1027						LN		39		8		false		           8   think you can find opportunities to comment.				false

		1028						LN		39		9		false		           9   Really, what I'm searching for is clarification, and				false

		1029						LN		39		10		false		          10   the questions are probably a lot more innocuous than				false

		1030						LN		39		11		false		          11   the lead-up to allowing the question might suggest.				false

		1031						LN		39		12		false		          12   I wonder -- statistically, you say that the Division				false

		1032						LN		39		13		false		          13   cannot attest the results are statistically				false

		1033						LN		39		14		false		          14   accurate.  Can you explain what that means?				false

		1034						LN		39		15		false		          15                  MS. HOGLE:  I'm sorry.  I'm going to				false

		1035						LN		39		16		false		          16   renew my objection.  I object because I did not hear				false

		1036						LN		39		17		false		          17   the UIEC being mentioned in any of the language that				false

		1037						LN		39		18		false		          18   was read back from the reporter, and so I don't				false

		1038						LN		39		19		false		          19   believe that Mr. Peterson was discussing the UIEC				false

		1039						LN		39		20		false		          20   comments at all.				false

		1040						LN		39		21		false		          21                  MR. EVANS:  Well, let's ask				false

		1041						LN		39		22		false		          22   Mr. Peterson.				false

		1042						LN		39		23		false		          23                  COMMISSIONER LEVAR:  Before we ask --				false

		1043						LN		39		24		false		          24   I think I'll rule on this objection.  The basis on				false

		1044						LN		39		25		false		          25   which we're allowing Mr. Evans to ask questions is				false

		1045						PG		40		0		false		page 40				false

		1046						LN		40		1		false		           1   not whether UIEC was referred to in Mr. Peterson's				false

		1047						LN		40		2		false		           2   statements.  It's whether he's crossing the line				false

		1048						LN		40		3		false		           3   from asking clarifying questions of Mr. Peterson's				false

		1049						LN		40		4		false		           4   testimony versus trying to rehabilitate or trying				false

		1050						LN		40		5		false		           5   to -- rehabilitate is a strong word -- trying to				false

		1051						LN		40		6		false		           6   change his unsworn comments into testimony at the				false

		1052						LN		40		7		false		           7   hearing.  That's the line I think we can't cross.				false

		1053						LN		40		8		false		           8   Although, having said that, I do recall the phrase				false

		1054						LN		40		9		false		           9   "intervenor comments," and I believe UIEC is the				false

		1055						LN		40		10		false		          10   only intervenor that's filed unsworn comments.  But				false

		1056						LN		40		11		false		          11   with that, I think I'm going to allow the question				false

		1057						LN		40		12		false		          12   to be answered.				false

		1058						LN		40		13		false		          13                  THE WITNESS:  Okay.  Would you repeat				false

		1059						LN		40		14		false		          14   the question, please?				false

		1060						LN		40		15		false		          15   BY MR. EVANS:				false

		1061						LN		40		16		false		          16        Q.   The question is what does it mean to say				false

		1062						LN		40		17		false		          17   that the Division cannot attest that the results are				false

		1063						LN		40		18		false		          18   statistically accurate?				false

		1064						LN		40		19		false		          19        A.   Well, my understanding of the audit				false

		1065						LN		40		20		false		          20   process -- when a CPA firm, for example, audits a				false

		1066						LN		40		21		false		          21   company and files an attestation of correctness to				false

		1067						LN		40		22		false		          22   financial statements, they have reviewed the				false

		1068						LN		40		23		false		          23   financial statements and audited them, which				false

		1069						LN		40		24		false		          24   involves making statistical samples of selected				false

		1070						LN		40		25		false		          25   items.  They do not look at the whole universe of				false
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		1072						LN		41		1		false		           1   accounts.  And then based on their statistical				false

		1073						LN		41		2		false		           2   sampling, they attribute to the financial statements				false

		1074						LN		41		3		false		           3   as a whole the characteristic that they found in				false

		1075						LN		41		4		false		           4   their statistical sampling.  And that allows them to				false

		1076						LN		41		5		false		           5   say that they believe that -- I think the language				false

		1077						LN		41		6		false		           6   now is something to the effect that it's free of all				false

		1078						LN		41		7		false		           7   material defect or inaccuracy.  The Division does				false

		1079						LN		41		8		false		           8   not make such an attestation.  Our sampling which we				false

		1080						LN		41		9		false		           9   do is limited in scope and does not allow us, we				false

		1081						LN		41		10		false		          10   believe, to attest in this outside auditor sense to				false

		1082						LN		41		11		false		          11   the correctness of the financial statements or, in				false

		1083						LN		41		12		false		          12   this case, the specific net power cost accounts.				false

		1084						LN		41		13		false		          13   And so we want to be clear that we're not doing that				false

		1085						LN		41		14		false		          14   sort of technical audit.  Does that answer that				false

		1086						LN		41		15		false		          15   specific question?				false

		1087						LN		41		16		false		          16        Q.   Yes.  Thank you.  And when you say that				false

		1088						LN		41		17		false		          17   the Division does not attest in the formal sense of				false

		1089						LN		41		18		false		          18   an audit to the accuracy of the net power cost data				false

		1090						LN		41		19		false		          19   submitted by the Company, is it the case that -- I				false

		1091						LN		41		20		false		          20   think you said but I'll ask you again -- that the				false

		1092						LN		41		21		false		          21   Division also cannot attest to the prudence of those				false

		1093						LN		41		22		false		          22   transactions?				false

		1094						LN		41		23		false		          23             MS. SCHMID:  Objection.  I don't recall				false

		1095						LN		41		24		false		          24   the word prudence.				false

		1096						LN		41		25		false		          25                  MR. EVANS:  Well, if you want to				false
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		1098						LN		42		1		false		           1   spend the Commission's time going back and looking				false

		1099						LN		42		2		false		           2   at it, I can tell you that it's there.  And this is				false

		1100						LN		42		3		false		           3   a question that I think is in line with what I have				false

		1101						LN		42		4		false		           4   been given latitude to do this morning.  So,				false

		1102						LN		42		5		false		           5   Mr. Chairman, may I proceed?				false

		1103						LN		42		6		false		           6                  COMMISSIONER LEVAR:  I'm going to				false

		1104						LN		42		7		false		           7   allow that question to be answered.				false

		1105						LN		42		8		false		           8        A.   The Division is also not attesting in this				false

		1106						LN		42		9		false		           9   audit sense to any prudence or imprudence of the				false

		1107						LN		42		10		false		          10   Company's financial statements or net power costs				false

		1108						LN		42		11		false		          11   taken as a whole.				false

		1109						LN		42		12		false		          12   BY MR. EVANS:				false

		1110						LN		42		13		false		          13        Q.   Thank you.  And would you look at the				false

		1111						LN		42		14		false		          14   final evaluation report on page 42, if you would,				false

		1112						LN		42		15		false		          15   please.  I'm sorry, 43.  If you look at the first				false

		1113						LN		42		16		false		          16   full paragraph on that page, beginning "The Division				false

		1114						LN		42		17		false		          17   is concerned," would you read that into the record,				false

		1115						LN		42		18		false		          18   please?				false

		1116						LN		42		19		false		          19        A.   Okay.  I must have a different pagination				false

		1117						LN		42		20		false		          20   that starts "The Division's concern."				false

		1118						LN		42		21		false		          21        Q.   It's on page 43 in my copy.				false

		1119						LN		42		22		false		          22        A.   And that's the start of the paragraph?				false

		1120						LN		42		23		false		          23                  MS. SCHMID:  I believe that I have a				false

		1121						LN		42		24		false		          24   copy.				false

		1122						LN		42		25		false		          25                  THE WITNESS:  I think I see it on				false

		1123						PG		43		0		false		page 43				false

		1124						LN		43		1		false		           1   page 44 of my copy.  Apparently, when it prints out,				false

		1125						LN		43		2		false		           2   it prints out different pages.  Do you want me to				false

		1126						LN		43		3		false		           3   read that paragraph?				false

		1127						LN		43		4		false		           4   BY MR. EVANS:				false

		1128						LN		43		5		false		           5        Q.   Yes, please.				false

		1129						LN		43		6		false		           6        A.   "The Division is concerned that it may be				false

		1130						LN		43		7		false		           7   virtually impossible to meaningfully assess the				false

		1131						LN		43		8		false		           8   prudency of daily trading transactions because of a				false

		1132						LN		43		9		false		           9   lack of contemporaneous and verifiable source				false

		1133						LN		43		10		false		          10   documentation supporting and justifying the trades				false

		1134						LN		43		11		false		          11   made.  In the first two EBA audits, the Division				false

		1135						LN		43		12		false		          12   identified several supporting documentation issues				false

		1136						LN		43		13		false		          13   related to front office transactions.  If the				false

		1137						LN		43		14		false		          14   Division -- excuse me -- if the Company continues to				false

		1138						LN		43		15		false		          15   improve its written documentation as it has in fact				false

		1139						LN		43		16		false		          16   done since the start of the EBA, the Division will				false

		1140						LN		43		17		false		          17   be able to more adequately assess the prudence of				false

		1141						LN		43		18		false		          18   these transactions.  But at this time, it cannot				false

		1142						LN		43		19		false		          19   state that improved documentation will alleviate its				false

		1143						LN		43		20		false		          20   prudency concerns stated above.  Even with				false

		1144						LN		43		21		false		          21   supporting documentation, the Division's resource is				false

		1145						LN		43		22		false		          22   limited to reviewing small samples and relying on				false

		1146						LN		43		23		false		          23   the expertise of its consultant to make a prudency				false

		1147						LN		43		24		false		          24   determination.  Expanding its scope of review in				false

		1148						LN		43		25		false		          25   this area would require additional resources not				false

		1149						PG		44		0		false		page 44				false

		1150						LN		44		1		false		           1   presently available to the Division."				false

		1151						LN		44		2		false		           2        Q.   Thank you.  Is that still the view of the				false

		1152						LN		44		3		false		           3   Division of Public Utilities?				false

		1153						LN		44		4		false		           4        A.   Yes, but if you'll note, it's limited				false

		1154						LN		44		5		false		           5   specifically to the daily trading transactions that				false

		1155						LN		44		6		false		           6   the Company does to meet its energy balancing needs,				false

		1156						LN		44		7		false		           7   primarily.				false

		1157						LN		44		8		false		           8        Q.   And how many of those daily transactions				false

		1158						LN		44		9		false		           9   are submitted to the Division for review?				false

		1159						LN		44		10		false		          10        A.   We typically review about 60.				false

		1160						LN		44		11		false		          11        Q.   How many are submitted for review?  How				false

		1161						LN		44		12		false		          12   many daily transaction actions are there in an EBA				false

		1162						LN		44		13		false		          13   review?				false

		1163						LN		44		14		false		          14        A.   There's thousands, tens of thousands.				false

		1164						LN		44		15		false		          15             MS. SCHMID:  Objection.  It goes beyond				false

		1165						LN		44		16		false		          16   facts in evidence.				false

		1166						LN		44		17		false		          17             COMMISSIONER LEVAR:  Mr. Evans, do you				false

		1167						LN		44		18		false		          18   want to respond to that objection?				false

		1168						LN		44		19		false		          19                  MR. EVANS:  Say what?  I'm sorry. I				false

		1169						LN		44		20		false		          20   didn't hear it.				false

		1170						LN		44		21		false		          21                  COMMISSIONER LEVAR:  The objection				false

		1171						LN		44		22		false		          22   was -- will you restate your objection, Ms. Schmid?				false

		1172						LN		44		23		false		          23                  MS. SCHMID:  Mr. Evans is going				false

		1173						LN		44		24		false		          24   beyond facts already in evidence.				false

		1174						LN		44		25		false		          25                  MR. EVANS:  I'm probing the meaning				false

		1175						PG		45		0		false		page 45				false

		1176						LN		45		1		false		           1   of "statistically significant."  That's what this				false

		1177						LN		45		2		false		           2   discussion is about.  Well, I'll move on.  I'll move				false

		1178						LN		45		3		false		           3   on.				false

		1179						LN		45		4		false		           4                  COMMISSIONER LEVAR:  The question was				false

		1180						LN		45		5		false		           5   answered, and I think I'll let it stay there and				false

		1181						LN		45		6		false		           6   move on.				false

		1182						LN		45		7		false		           7   BY MR. EVANS:				false

		1183						LN		45		8		false		           8        Q.   Would you turn over the page of the				false

		1184						LN		45		9		false		           9   Division's report, please?  And maybe on your page				false

		1185						LN		45		10		false		          10   45 is a paragraph that begins, "While the Division				false

		1186						LN		45		11		false		          11   was generally supportive of the Company..."  Do you				false

		1187						LN		45		12		false		          12   see that?				false

		1188						LN		45		13		false		          13        A.   Yes.				false

		1189						LN		45		14		false		          14        Q.   And halfway down that paragraph, I'll read				false

		1190						LN		45		15		false		          15   this line in if you don't mind.  It says, "The				false

		1191						LN		45		16		false		          16   Division continues to have concerns about				false

		1192						LN		45		17		false		          17   determining transaction prudency."  Have I read that				false

		1193						LN		45		18		false		          18   correctly?				false

		1194						LN		45		19		false		          19        A.   Yes.				false

		1195						LN		45		20		false		          20        Q.   Is that still true?				false

		1196						LN		45		21		false		          21        A.   Yes.  And I think it refers back to what				false

		1197						LN		45		22		false		          22   we've previously discussed.				false

		1198						LN		45		23		false		          23        Q.   All right.  I'm going to read the next				false

		1199						LN		45		24		false		          24   sentence.  "The Division" --				false

		1200						LN		45		25		false		          25                  MS. HOGLE:  Excuse me.  I have an				false

		1201						PG		46		0		false		page 46				false

		1202						LN		46		1		false		           1   objection.  I believe at this point Mr. Evans is				false

		1203						LN		46		2		false		           2   actually testifying, and there's no real question				false

		1204						LN		46		3		false		           3   there other than to confirm what's already in the				false

		1205						LN		46		4		false		           4   report.  The report is already part of this				false

		1206						LN		46		5		false		           5   proceeding.  I think Mr. Evans is going beyond the				false

		1207						LN		46		6		false		           6   scope of the line of questioning that your Honors				false

		1208						LN		46		7		false		           7   imposed based on my objection earlier this morning.				false

		1209						LN		46		8		false		           8                  MS. SCHMID:  The Division agrees and				false

		1210						LN		46		9		false		           9   believes that he has crossed that line.				false

		1211						LN		46		10		false		          10                  MR. EVANS:  If I may?				false

		1212						LN		46		11		false		          11                  COMMISSIONER LEVAR:  Yes, Mr. Evans.				false

		1213						LN		46		12		false		          12                  MR. EVANS:  Mr. Peterson's testimony				false

		1214						LN		46		13		false		          13   from the stand this morning threw some doubt on				false

		1215						LN		46		14		false		          14   whether the statements in the Division's report				false

		1216						LN		46		15		false		          15   still reflected the view of the Division.  I think				false

		1217						LN		46		16		false		          16   as part of the scope of this cross I'm entitled to				false

		1218						LN		46		17		false		          17   ask if the Division still holds the views stated in				false

		1219						LN		46		18		false		          18   the report.				false

		1220						LN		46		19		false		          19                  MS. HOGLE:  May I respond to that?				false

		1221						LN		46		20		false		          20                  COMMISSIONER LEVAR:  Yes, Ms. Hogle.				false

		1222						LN		46		21		false		          21                  MS. HOGLE:  I believe that at this				false

		1223						LN		46		22		false		          22   point it appears to, at least myself, that, again,				false

		1224						LN		46		23		false		          23   Mr. Evans is going beyond the line of questioning				false

		1225						LN		46		24		false		          24   that was allowed this morning.  And beyond that, he				false

		1226						LN		46		25		false		          25   is attempting to make his case, which has				false
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		1228						LN		47		1		false		           1   specifically been prohibited and as he acknowledges				false

		1229						LN		47		2		false		           2   and as he acknowledged this morning, and therefore I				false

		1230						LN		47		3		false		           3   renew my objection.				false

		1231						LN		47		4		false		           4                  MR. EVANS:  If I may, I can wrap this				false

		1232						LN		47		5		false		           5   up in one final question if you'd like and we'll be				false

		1233						LN		47		6		false		           6   done with it.				false
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		1235						LN		47		8		false		           8   questions I've heard so far have been related to the				false

		1236						LN		47		9		false		           9   Division's position in Mr. Peterson's testimony, and				false

		1237						LN		47		10		false		          10   I don't think we've yet gotten repetitive on those				false

		1238						LN		47		11		false		          11   questions, so I think I'm going to allow this to				false

		1239						LN		47		12		false		          12   continue a little further.				false

		1240						LN		47		13		false		          13   BY MR. EVANS:				false

		1241						LN		47		14		false		          14        Q.   Thank you.  On page 45 of your report,				false

		1242						LN		47		15		false		          15   Mr. Peterson, and on page 44 of mine, in the same				false

		1243						LN		47		16		false		          16   paragraph in the following sentence from the one				false

		1244						LN		47		17		false		          17   that I just quoted, it reads, "The Division has				false

		1245						LN		47		18		false		          18   relied on the 70/30 sharing split to give it some				false

		1246						LN		47		19		false		          19   confidence that the Company will generally act with				false

		1247						LN		47		20		false		          20   prudence because of the potential loss to the				false

		1248						LN		47		21		false		          21   Company outside of the threat of a formal prudence				false

		1249						LN		47		22		false		          22   disallowance by regulators.  That Company incentive				false

		1250						LN		47		23		false		          23   is now gone."  Is that still the view of the				false

		1251						LN		47		24		false		          24   Division of Public Utilities?				false

		1252						LN		47		25		false		          25        A.   Yes.				false
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		1254						LN		48		1		false		           1                  MR. EVANS:  Thank you.  No more				false

		1255						LN		48		2		false		           2   questions.				false

		1256						LN		48		3		false		           3                  COMMISSIONER LEVAR:  Ms. Hogle, any				false

		1257						LN		48		4		false		           4   cross-examination for Mr. Peterson?				false

		1258						LN		48		5		false		           5                  MS. HOGLE:  None.				false

		1259						LN		48		6		false		           6                  COMMISSIONER LEVAR:  Ms. Schmid, any				false

		1260						LN		48		7		false		           7   redirect?				false

		1261						LN		48		8		false		           8                  MS. SCHMID.  None.				false

		1262						LN		48		9		false		           9                  COMMISSIONER LEVAR:  Mr. Clark, do				false

		1263						LN		48		10		false		          10   you have anything for Mr. Peterson?				false

		1264						LN		48		11		false		          11                  COMMISSIONER CLARK:  Couple of				false

		1265						LN		48		12		false		          12   questions, and, again, in the same general area that				false

		1266						LN		48		13		false		          13   we have been probing.  I'm looking at the				false

		1267						LN		48		14		false		          14   conclusions and recommendations on page 49 of the				false

		1268						LN		48		15		false		          15   report, and what I'd like to understand is if the				false

		1269						LN		48		16		false		          16   request that the Commission consider employing				false

		1270						LN		48		17		false		          17   interim rates as a means to afford more time for				false

		1271						LN		48		18		false		          18   review to the Division, is that going to help the				false

		1272						LN		48		19		false		          19   Division to feel more confident in the results of				false

		1273						LN		48		20		false		          20   its review and to alleviate some of the reservations				false

		1274						LN		48		21		false		          21   that are expressed on page 49?				false

		1275						LN		48		22		false		          22                  THE WITNESS:  Well, the Division is				false

		1276						LN		48		23		false		          23   asking for an extension to alleviate some of the				false

		1277						LN		48		24		false		          24   pressures and increase the scope of our -- the				false

		1278						LN		48		25		false		          25   time-imposed pressures to do the audit and to allow				false

		1279						PG		49		0		false		page 49				false

		1280						LN		49		1		false		           1   us to increase the scope of our audit.  At this				false

		1281						LN		49		2		false		           2   time, I cannot say that the Division believes that				false

		1282						LN		49		3		false		           3   we will get to a point where we can make a formal				false

		1283						LN		49		4		false		           4   attestation of the material correctness of the net				false

		1284						LN		49		5		false		           5   power costs as a result of our audit.  But in an				false

		1285						LN		49		6		false		           6   informal sense, it would increase our comfort level				false

		1286						LN		49		7		false		           7   with the audit generally -- and just say it would				false

		1287						LN		49		8		false		           8   increase our comfort level -- and it should increase				false

		1288						LN		49		9		false		           9   the comfort level of parties that are relying on the				false

		1289						LN		49		10		false		          10   Division's audit.  But I can't say that we will				false

		1290						LN		49		11		false		          11   necessarily ever get to a point where we would make				false

		1291						LN		49		12		false		          12   a formal attestation of the Company's financial				false

		1292						LN		49		13		false		          13   statement, at least as related to net power costs.				false

		1293						LN		49		14		false		          14                  But I think what I intended to convey				false

		1294						LN		49		15		false		          15   in my opening comments was that part of the reason				false

		1295						LN		49		16		false		          16   we're not making an attestation is that we're not				false

		1296						LN		49		17		false		          17   prepared to say that our sample is a statistically				false

		1297						LN		49		18		false		          18   accurate representation of the Company's financial				false

		1298						LN		49		19		false		          19   statements.  And also, we do not want to convey the				false

		1299						LN		49		20		false		          20   impression that we necessarily believe that the				false

		1300						LN		49		21		false		          21   Company, at this point, has been doing anything --				false

		1301						LN		49		22		false		          22   has been making inaccurate or materially inaccurate				false

		1302						LN		49		23		false		          23   reports to the Division and the Commission.  So we				false

		1303						LN		49		24		false		          24   have no evidence of any specific problems beyond				false

		1304						LN		49		25		false		          25   what we have brought out in our audit reports, and				false

		1305						PG		50		0		false		page 50				false

		1306						LN		50		1		false		           1   we don't have reason to believe that there are				false

		1307						LN		50		2		false		           2   problems.  But at this point, perhaps, and probably				false

		1308						LN		50		3		false		           3   going into the future indefinitely, we are not going				false

		1309						LN		50		4		false		           4   to be able to say yes, indeed, we have a				false

		1310						LN		50		5		false		           5   statistically valid audit that we can attest to the				false

		1311						LN		50		6		false		           6   material accuracy of their financial statements.				false

		1312						LN		50		7		false		           7   Maybe this is a fine technical distinction that I'm				false

		1313						LN		50		8		false		           8   trying to make, but that's what we're trying to say.				false

		1314						LN		50		9		false		           9                  COMMISSIONER CLARK:  I just wanted to				false

		1315						LN		50		10		false		          10   be sure that I could infer, at least from your				false

		1316						LN		50		11		false		          11   testimony -- and it's probably explicit here as				false

		1317						LN		50		12		false		          12   well -- that additional time would allow you to				false

		1318						LN		50		13		false		          13   check more items and feel greater confidence in your				false

		1319						LN		50		14		false		          14   work product, ultimately, at the conclusion of the				false

		1320						LN		50		15		false		          15   final review of a given period of net power costs.				false

		1321						LN		50		16		false		          16                  THE WITNESS:  Yes, that's a fair				false

		1322						LN		50		17		false		          17   statement.				false

		1323						LN		50		18		false		          18                  COMMISSIONER CLARK:  And you ask us				false

		1324						LN		50		19		false		          19   to consider implementing interim rates but recognize				false

		1325						LN		50		20		false		          20   that there may be legal issues associated with that,				false

		1326						LN		50		21		false		          21   and I'm loathe to ask you to offer a legal opinion				false

		1327						LN		50		22		false		          22   on that or to express the Division's view, but I'm				false

		1328						LN		50		23		false		          23   interested in whether or not the Division does have				false

		1329						LN		50		24		false		          24   a view.  So I guess I turn to the Division's counsel				false

		1330						LN		50		25		false		          25   to inquire, is there any reason why or any legal				false

		1331						PG		51		0		false		page 51				false

		1332						LN		51		1		false		           1   impediment in the Division's view for the Commission				false

		1333						LN		51		2		false		           2   to approve the recommendation that we employ interim				false

		1334						LN		51		3		false		           3   rates in this setting as we do in some other				false

		1335						LN		51		4		false		           4   balancing account related dockets?				false

		1336						LN		51		5		false		           5                  MS. SCHMID:  Earlier in this lengthy				false

		1337						LN		51		6		false		           6   process, the Commission did rule that interim rates				false

		1338						LN		51		7		false		           7   were not allowed under the statute.  That said,				false

		1339						LN		51		8		false		           8   there are ways to implement interim rates, such as				false

		1340						LN		51		9		false		           9   seeking a change at the legislature of the statute				false

		1341						LN		51		10		false		          10   and perhaps other means.  The Commission could also				false

		1342						LN		51		11		false		          11   change its order, but at this time I believe there				false

		1343						LN		51		12		false		          12   are impediments to having interim rates.				false

		1344						LN		51		13		false		          13                  COMMISSIONER CLARK:  Thank you.  I				false

		1345						LN		51		14		false		          14   don't have further questions.				false

		1346						LN		51		15		false		          15                  COMMISSIONER LEVAR:  Commissioner				false

		1347						LN		51		16		false		          16   White?				false

		1348						LN		51		17		false		          17                  COMMISSIONER WHITE:  Sorry to beat a				false

		1349						LN		51		18		false		          18   dead horse on this audit issue.  Question:  Are you				false

		1350						LN		51		19		false		          19   aware of any other Commission proceedings in which				false

		1351						LN		51		20		false		          20   the Division participates where an audit is				false

		1352						LN		51		21		false		          21   performed as required to be upheld to the degree of,				false

		1353						LN		51		22		false		          22   you know, the licensure of a CPA's formal audit?  I				false

		1354						LN		51		23		false		          23   mean, is that the standard or is that from the				false

		1355						LN		51		24		false		          24   Division's perspective in terms of auditing?				false

		1356						LN		51		25		false		          25                  THE WITNESS:  Personally, I'm not				false

		1357						PG		52		0		false		page 52				false

		1358						LN		52		1		false		           1   aware of anything, as I sit here, that we are making				false

		1359						LN		52		2		false		           2   a specific attestation as to the correctness of				false

		1360						LN		52		3		false		           3   those things.  I don't think we do that.  So in that				false

		1361						LN		52		4		false		           4   regard, what I'm saying is similar to what I think				false

		1362						LN		52		5		false		           5   the other audit situations are that we're involved				false

		1363						LN		52		6		false		           6   with.  The Division did not want -- given the fact				false

		1364						LN		52		7		false		           7   that we hired an outside consultant and we spent				false

		1365						LN		52		8		false		           8   several months working with the Company to				false

		1366						LN		52		9		false		           9   understand their EBA filing, I did not want any				false

		1367						LN		52		10		false		          10   parties to get the impression that we were able to				false

		1368						LN		52		11		false		          11   make such a formal attestation.				false

		1369						LN		52		12		false		          12                  COMMISSIONER WHITE:  Is it uncommon				false

		1370						LN		52		13		false		          13   or unusual in dockets or proceedings or audit				false

		1371						LN		52		14		false		          14   procedure where there's voluminous amounts of data,				false

		1372						LN		52		15		false		          15   I guess, to pull samples for auditing purposes or is				false

		1373						LN		52		16		false		          16   that unusual or is that a common practice?				false

		1374						LN		52		17		false		          17                  THE WITNESS:  That would be fairly				false

		1375						LN		52		18		false		          18   typical if you're doing any kind of auditing.  I				false

		1376						LN		52		19		false		          19   mean there's -- you could audit the whole universe				false

		1377						LN		52		20		false		          20   of something of a particular item if it only had a				false

		1378						LN		52		21		false		          21   few items involved.  But if you're looking at				false

		1379						LN		52		22		false		          22   thousands of different transactions, then it would				false

		1380						LN		52		23		false		          23   be common to do a sample and see if anything shows				false

		1381						LN		52		24		false		          24   up that causes concern.				false

		1382						LN		52		25		false		          25                  COMMISSIONER WHITE:  There's been				false

		1383						PG		53		0		false		page 53				false

		1384						LN		53		1		false		           1   some discussion about, you know, essentially,				false

		1385						LN		53		2		false		           2   bringing in or taking out typical or not typical --				false

		1386						LN		53		3		false		           3   but historically since the EBA has been going on --				false

		1387						LN		53		4		false		           4   components of what's considered NPC, net power				false

		1388						LN		53		5		false		           5   costs.  Assuming our innuendo that the current EBA				false

		1389						LN		53		6		false		           6   continues in pilot format until the legislature and				false

		1390						LN		53		7		false		           7   the reports are filed, et cetera, is there any				false

		1391						LN		53		8		false		           8   concern on the Division's part of essentially				false

		1392						LN		53		9		false		           9   altering the definition of net power cost during				false

		1393						LN		53		10		false		          10   that evaluation period?				false

		1394						LN		53		11		false		          11                  THE WITNESS:  Yes.  I think that the				false

		1395						LN		53		12		false		          12   Division thinks that that would set a bad precedent				false

		1396						LN		53		13		false		          13   that would ultimately come back and be used in any				false

		1397						LN		53		14		false		          14   future hearings about the structure of the EBA.  We				false

		1398						LN		53		15		false		          15   would be concerned about making changes like that.				false

		1399						LN		53		16		false		          16                  COMMISSIONER WHITE:  The one final				false

		1400						LN		53		17		false		          17   question is just to understand the suggestion of				false

		1401						LN		53		18		false		          18   ordering a rate case yearly and then understanding				false

		1402						LN		53		19		false		          19   that in context with the interim rate concept:  Are				false

		1403						LN		53		20		false		          20   those two concepts linked together or are those				false

		1404						LN		53		21		false		          21   mutually exclusive?				false

		1405						LN		53		22		false		          22                  THE WITNESS:  Well, they're --				false

		1406						LN		53		23		false		          23                  MS. SCHMID:  Pardon me.  Did you mean				false

		1407						LN		53		24		false		          24   to say a rate case every three years?				false

		1408						LN		53		25		false		          25                  COMMISSIONER WHITE:  Yes, but				false

		1409						PG		54		0		false		page 54				false

		1410						LN		54		1		false		           1   understanding is the first would be filed.				false

		1411						LN		54		2		false		           2                  THE WITNESS:  We asked that one be				false

		1412						LN		54		3		false		           3   filed this year and then at least every three years				false

		1413						LN		54		4		false		           4   after that.  That was our recommendation suggestion.				false

		1414						LN		54		5		false		           5   I think they're mutually exclusive.				false

		1415						LN		54		6		false		           6                  COMMISSIONER WHITE:  That's all I				false

		1416						LN		54		7		false		           7   have, Chair.				false

		1417						LN		54		8		false		           8                  COMMISSIONER LEVAR:  One other				false

		1418						LN		54		9		false		           9   question with respect to your request for interim				false

		1419						LN		54		10		false		          10   rate authority.  As I'm thinking about other cases				false

		1420						LN		54		11		false		          11   with other utilities where we grant interim rates,				false

		1421						LN		54		12		false		          12   there are some situations where the interim rates				false

		1422						LN		54		13		false		          13   have remained interim for fairly lengthy periods of				false

		1423						LN		54		14		false		          14   time, multiple years.  Are you suggesting that if we				false

		1424						LN		54		15		false		          15   consider allowing interim rates that it would have				false

		1425						LN		54		16		false		          16   to be final one way or another before the next EBA				false

		1426						LN		54		17		false		          17   is filed next year, either by Division				false

		1427						LN		54		18		false		          18   recommendation or made final in the absence of one?				false

		1428						LN		54		19		false		          19                  THE WITNESS:  That was the intent of				false

		1429						LN		54		20		false		          20   our recommendation was to avoid pancaking to have --				false

		1430						LN		54		21		false		          21   I think the suggestion is that the Commission would				false

		1431						LN		54		22		false		          22   issue an order March 1st, and that would, absent any				false

		1432						LN		54		23		false		          23   additional true-ups, that could be done relatively				false

		1433						LN		54		24		false		          24   shortly over a month or two as a result of interim				false

		1434						LN		54		25		false		          25   rates.  We would avoid pancaking cases; we would				false

		1435						PG		55		0		false		page 55				false

		1436						LN		55		1		false		           1   make them within the year.  We would make a given				false

		1437						LN		55		2		false		           2   EBA filing final and avoid the pancaking of cases				false

		1438						LN		55		3		false		           3   that seem to have in another utility.				false

		1439						LN		55		4		false		           4                  COMMISSIONER LEVAR:  Let me ask one				false

		1440						LN		55		5		false		           5   further clarification.  You said it would be your				false

		1441						LN		55		6		false		           6   desire to avoid the pancaking.  Do you believe				false

		1442						LN		55		7		false		           7   that's a necessity that interim rates have got to be				false

		1443						LN		55		8		false		           8   final before the next EBA filing?				false

		1444						LN		55		9		false		           9        A.   No, I don't think they have to be.  In the				false

		1445						LN		55		10		false		          10   absence of interim rates, the suggestion would be				false

		1446						LN		55		11		false		          11   that if the Commission were to accept the Division's				false

		1447						LN		55		12		false		          12   proposal of the process, the Commission would order				false

		1448						LN		55		13		false		          13   by March 1st of the following year the EBA -- let				false

		1449						LN		55		14		false		          14   the EBA amortization go into effect, whatever it is,				false

		1450						LN		55		15		false		          15   and then that would continue for the next 12 months.				false

		1451						LN		55		16		false		          16   So there would be the situation potentially like we				false

		1452						LN		55		17		false		          17   have now for a while that there would be overlapping				false

		1453						LN		55		18		false		          18   EBA dockets that were being amortized, but as far as				false

		1454						LN		55		19		false		          19   the process before the Commission is concerned,				false

		1455						LN		55		20		false		          20   we're hopeful that it would end before the next EBA				false

		1456						LN		55		21		false		          21   filing was made.				false

		1457						LN		55		22		false		          22             COMMISSIONER LEVAR:  Thank you.  I think				false

		1458						LN		55		23		false		          23   that's all for you, Mr. Peterson.				false

		1459						LN		55		24		false		          24                  MS. HOGLE:  Your Honor, excuse me.				false

		1460						LN		55		25		false		          25   I'm wondering if you can give me some leeway in				false

		1461						PG		56		0		false		page 56				false

		1462						LN		56		1		false		           1   asking one or two questions regarding Mr. Peterson's				false

		1463						LN		56		2		false		           2   responses.				false

		1464						LN		56		3		false		           3                  COMMISSIONER LEVAR:  We typically				false

		1465						LN		56		4		false		           4   don't allow questions after the Commissioner				false

		1466						LN		56		5		false		           5   questions for redirect from those, but I think we'll				false

		1467						LN		56		6		false		           6   allow a little leeway today to do that.				false

		1468						LN		56		7		false		           7                       EXAMINATION				false

		1469						LN		56		8		false		           8   BY MS. HOGLE:				false

		1470						LN		56		9		false		           9        Q.   I appreciate that.  Mr. Peterson, earlier				false

		1471						LN		56		10		false		          10   you were asked about limitations that the Division				false

		1472						LN		56		11		false		          11   has in auditing the Company's EBA net power costs.				false

		1473						LN		56		12		false		          12   Do you recall that?				false

		1474						LN		56		13		false		          13        A.   I recall talking about that.				false

		1475						LN		56		14		false		          14        Q.   Isn't it true that in prior DPU audit				false

		1476						LN		56		15		false		          15   reports the Division has stated that the audit				false

		1477						LN		56		16		false		          16   has -- the difficulty has not been as other parties,				false

		1478						LN		56		17		false		          17   for example, in this proceeding today have noted,				false

		1479						LN		56		18		false		          18   because the Division has been able to review				false

		1480						LN		56		19		false		          19   documentation testing and key controls that would				false

		1481						LN		56		20		false		          20   allow the error, for example, to be more noticeable.				false

		1482						LN		56		21		false		          21   Am I clear on that?  Did you get me with that?				false

		1483						LN		56		22		false		          22        A.   Let me repeat what I think you asked me,				false

		1484						LN		56		23		false		          23   if I may.  You're asking me in prior audit reports,				false

		1485						LN		56		24		false		          24   the Division has reported that it has done a				false

		1486						LN		56		25		false		          25   sampling of transactions and also reviewed the				false

		1487						PG		57		0		false		page 57				false

		1488						LN		57		1		false		           1   Company's various manuals as to how things are				false

		1489						LN		57		2		false		           2   supposed to be done and refute the general process.				false

		1490						LN		57		3		false		           3   I think that is all true.				false

		1491						LN		57		4		false		           4        Q.   And so has this allowed the Division a				false

		1492						LN		57		5		false		           5   little bit more comfort in knowing that the sampling				false

		1493						LN		57		6		false		           6   of transactions that it has reviewed is a fair				false

		1494						LN		57		7		false		           7   representation of other transactions or other				false

		1495						LN		57		8		false		           8   support that the Division has not necessarily				false

		1496						LN		57		9		false		           9   reviewed, but based on these key control and				false

		1497						LN		57		10		false		          10   documentation processes, the Division has some				false

		1498						LN		57		11		false		          11   comfort that at least it would be able to know				false

		1499						LN		57		12		false		          12   whether there are errors?				false

		1500						LN		57		13		false		          13        A.   I think that's generally correct.				false

		1501						LN		57		14		false		          14   Again -- and I guess this may be too fine of a point				false

		1502						LN		57		15		false		          15   that I was trying to make on it -- we have a certain				false

		1503						LN		57		16		false		          16   level of comfort or that we have achieved a certain				false
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		1746						LN		66		25		false		          25        A.   Yes.				false

		1747						PG		67		0		false		page 67				false

		1748						LN		67		1		false		           1        Q.   Okay.  So I do want to ask you a general				false

		1749						LN		67		2		false		           2   question about outages.  Is the recovery of costs				false

		1750						LN		67		3		false		           3   for a specific outage an issue in this case?				false

		1751						LN		67		4		false		           4        A.   Pardon me?				false

		1752						LN		67		5		false		           5        Q.   Is the recovery of costs for a specific				false

		1753						LN		67		6		false		           6   outage an issue in this case?  Is the Company				false

		1754						LN		67		7		false		           7   seeking to recover any costs for an outage in this				false

		1755						LN		67		8		false		           8   case?  The Company isn't, correct?  The Company, in				false

		1756						LN		67		9		false		           9   this case, is not requesting recovery of any costs				false

		1757						LN		67		10		false		          10   for any outages, is it?				false

		1758						LN		67		11		false		          11        A.   In this docket?				false

		1759						LN		67		12		false		          12        Q.   In this docket.  Correct.				false

		1760						LN		67		13		false		          13        A.   Yes.				false

		1761						LN		67		14		false		          14        Q.   You're agreeing with me?				false

		1762						LN		67		15		false		          15        A.   Yes.				false

		1763						LN		67		16		false		          16        Q.   Okay.  So the Commission can't weigh in on				false

		1764						LN		67		17		false		          17   an issue if there's no specific outage that was				false

		1765						LN		67		18		false		          18   caused by a third-party operator, can it, in this				false

		1766						LN		67		19		false		          19   case?				false

		1767						LN		67		20		false		          20                  MS. SCHMID:  Objection.  Calls for a				false

		1768						LN		67		21		false		          21   legal conclusion.				false

		1769						LN		67		22		false		          22                  COMMISSIONER LEVAR:  Ms. Hogle, do				false

		1770						LN		67		23		false		          23   you want to respond to the objection?				false

		1771						LN		67		24		false		          24                  MS. HOGLE:  I'm not sure that was a				false

		1772						LN		67		25		false		          25   legal question.  It was simply a question of whether				false
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		1774						LN		68		1		false		           1   the Commission can weigh in on an issue that is not				false

		1775						LN		68		2		false		           2   before it.				false

		1776						LN		68		3		false		           3                  MS. SCHMID:  That is a legal				false

		1777						LN		68		4		false		           4   question.				false

		1778						LN		68		5		false		           5                  COMMISSIONER LEVAR:  I think we have				false

		1779						LN		68		6		false		           6   his answer to the fact that the issue is not before				false

		1780						LN		68		7		false		           7   us in the docket, and so with Ms. Schmid's				false

		1781						LN		68		8		false		           8   objection, I think that's the appropriate conclusion				false

		1782						LN		68		9		false		           9   of his answer to that issue.				false

		1783						LN		68		10		false		          10   BY MS. HOGLE:				false

		1784						LN		68		11		false		          11        Q.   Okay.  And so the Division's				false

		1785						LN		68		12		false		          12   recommendation for the Commission to make a				false

		1786						LN		68		13		false		          13   statement about imprudent outages, do you agree that				false

		1787						LN		68		14		false		          14   that is something that the Division is testifying to				false

		1788						LN		68		15		false		          15   specifically in your testimony?				false

		1789						LN		68		16		false		          16        A.   My position is stated in my testimony.				false

		1790						LN		68		17		false		          17        Q.   Okay.				false

		1791						LN		68		18		false		          18        A.   That we're looking for the Commission to				false

		1792						LN		68		19		false		          19   clarify something that has been contentious and				false

		1793						LN		68		20		false		          20   problematic in prior dockets.				false

		1794						LN		68		21		false		          21        Q.   But that is not an issue in this case.				false

		1795						LN		68		22		false		          22   You have already agreed with me.				false

		1796						LN		68		23		false		          23        A.   The issue is setting EBA policy after an				false

		1797						LN		68		24		false		          24   evaluation.  That's what we're asking for.				false

		1798						LN		68		25		false		          25        Q.   And so you're asking the Commission to				false

		1799						PG		69		0		false		page 69				false

		1800						LN		69		1		false		           1   opine in this matter without any context or any				false

		1801						LN		69		2		false		           2   facts as to any specific outage, correct?				false

		1802						LN		69		3		false		           3        A.   We're asking nothing specific.  We're				false

		1803						LN		69		4		false		           4   asking in a general matter to have them clarify so				false

		1804						LN		69		5		false		           5   in the future this problem won't keep coming up.				false

		1805						LN		69		6		false		           6        Q.   But right now it's not a problem, is it?				false

		1806						LN		69		7		false		           7        A.   It is a problem.  If you try and file an				false

		1807						LN		69		8		false		           8   EBA report, we have a disagreement on this subject.				false

		1808						LN		69		9		false		           9   And it will go forward with that disagreement, and				false

		1809						LN		69		10		false		          10   we're hoping the Commission will clarify that so in				false

		1810						LN		69		11		false		          11   the forward when there's outages caused by -- when				false

		1811						LN		69		12		false		          12   there's discussions whether an outage should be				false

		1812						LN		69		13		false		          13   allowed or not or talked about or ignored because it				false

		1813						LN		69		14		false		          14   was done by an agent or a principal, that that won't				false

		1814						LN		69		15		false		          15   come up anymore, that it can be discussed, not just				false

		1815						LN		69		16		false		          16   say, "Well, they're an agent so we can't talk about				false

		1816						LN		69		17		false		          17   that outage."				false

		1817						LN		69		18		false		          18        Q.   Okay.  So can you turn to the Daymark				false

		1818						LN		69		19		false		          19   report, please?				false

		1819						LN		69		20		false		          20        A.   Pardon me?				false

		1820						LN		69		21		false		          21        Q.   Can you please turn to the Daymark report				false

		1821						LN		69		22		false		          22   that you have, please?  That very first page dated				false

		1822						LN		69		23		false		          23   September 21st.  Can you read the last sentence on				false

		1823						LN		69		24		false		          24   that page, please?				false

		1824						LN		69		25		false		          25        A.   Read where?				false

		1825						PG		70		0		false		page 70				false

		1826						LN		70		1		false		           1        Q.   The last sentence on that first page of				false

		1827						LN		70		2		false		           2   that Daymark report.				false

		1828						LN		70		3		false		           3        A.   "It is self-evident that costs incurred as				false

		1829						LN		70		4		false		           4   a direct result of imprudent action are not				false

		1830						LN		70		5		false		           5   prudently incurred costs."				false

		1831						LN		70		6		false		           6        Q.   Do you agree with me that "self-evident"				false

		1832						LN		70		7		false		           7   means needing no further explanation or				false

		1833						LN		70		8		false		           8   demonstration?				false

		1834						LN		70		9		false		           9                  MS. SCHMID:  Objection to the extent				false

		1835						LN		70		10		false		          10   it calls for a legal conclusion, but he can answer				false

		1836						LN		70		11		false		          11   as to common understanding.				false

		1837						LN		70		12		false		          12                  COMMISSIONER LEVAR:  Do you have any				false

		1838						LN		70		13		false		          13   response to the objection, Ms. Hogle?				false

		1839						LN		70		14		false		          14                  MS. HOGLE:  I'm just wondering if he				false

		1840						LN		70		15		false		          15   agrees with me that generally "self-evident" means				false

		1841						LN		70		16		false		          16   needing no further explanation.				false

		1842						LN		70		17		false		          17                  COMMISSIONER LEVAR:  I'll allow the				false

		1843						LN		70		18		false		          18   question to be answered under common understanding.				false

		1844						LN		70		19		false		          19   I'll allow you to answer the question based on your				false

		1845						LN		70		20		false		          20   understanding of the term.				false

		1846						LN		70		21		false		          21        A.   If something is not prudent, then it's				false

		1847						LN		70		22		false		          22   imprudent.  If it's imprudent, then it's not				false

		1848						LN		70		23		false		          23   prudent; that's self-evident.				false

		1849						LN		70		24		false		          24   BY MS. HOGLE:				false

		1850						LN		70		25		false		          25        Q.   And do you agree with me that generally				false

		1851						PG		71		0		false		page 71				false

		1852						LN		71		1		false		           1   "self-evident" means needing no additional				false

		1853						LN		71		2		false		           2   explanation?				false

		1854						LN		71		3		false		           3        A.   No.  I think it's a case-by-case matter,				false

		1855						LN		71		4		false		           4   which we took great pains to point out in our				false

		1856						LN		71		5		false		           5   testimony -- a case-by-case matter after analysis				false

		1857						LN		71		6		false		           6   that may be self-evident.				false

		1858						LN		71		7		false		           7                  MS. HOGLE:  Thank you.  I have no				false

		1859						LN		71		8		false		           8   further questions.				false

		1860						LN		71		9		false		           9                  COMMISSIONER LEVAR:  Thank you.  Any				false

		1861						LN		71		10		false		          10   redirect, Ms. Schmid?				false

		1862						LN		71		11		false		          11                  MS. SCHMID:  Just a little.				false

		1863						LN		71		12		false		          12                  RE-DIRECT EXAMINATION				false

		1864						LN		71		13		false		          13   BY MS. SCHMID:				false

		1865						LN		71		14		false		          14        Q.   Mr. Thomson, you were asked questions				false

		1866						LN		71		15		false		          15   about this Pilot Program and outages.  And is it				false

		1867						LN		71		16		false		          16   true that you said the Division wants the Commission				false

		1868						LN		71		17		false		          17   to make a statement that the Company can be				false

		1869						LN		71		18		false		          18   responsible for outages on a case-by-case basis				false

		1870						LN		71		19		false		          19   caused by its partners, agents, or contractors?				false

		1871						LN		71		20		false		          20        A.   Yes.				false

		1872						LN		71		21		false		          21        Q.   Is it your understanding that the purpose				false

		1873						LN		71		22		false		          22   of this section of the EBA process is to evaluate				false

		1874						LN		71		23		false		          23   and take comments on the Pilot Program so we know				false

		1875						LN		71		24		false		          24   where we are?				false

		1876						LN		71		25		false		          25        A.   Yes.				false
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		1878						LN		72		1		false		           1                  MS. SCHMID:  Those are all my				false

		1879						LN		72		2		false		           2   questions.  Thank you.				false

		1880						LN		72		3		false		           3                  COMMISSIONER LEVAR:  Thank you.  Any				false

		1881						LN		72		4		false		           4   recross, Ms. Hogle?  Commissioner White, any				false

		1882						LN		72		5		false		           5   questions for Mr. Thomson?				false

		1883						LN		72		6		false		           6                  COMMISSIONER WHITE:  If the				false

		1884						LN		72		7		false		           7   Commissioner were harking back to Ms. Schmid's				false

		1885						LN		72		8		false		           8   statement, if the Commissioner were to make such a				false

		1886						LN		72		9		false		           9   statement, does that change anything that the				false

		1887						LN		72		10		false		          10   Commission has a right to do currently under the				false

		1888						LN		72		11		false		          11   EBA?  Is it just essentially put something, you				false

		1889						LN		72		12		false		          12   know, expressly in writing that the Commission				false

		1890						LN		72		13		false		          13   already has a right to do?				false

		1891						LN		72		14		false		          14                  THE WITNESS:  The Commission can do				false

		1892						LN		72		15		false		          15   whatever it wants, but what we're -- she kind of				false

		1893						LN		72		16		false		          16   summed up our position.  I'm not sure if I				false

		1894						LN		72		17		false		          17   understand your question.				false

		1895						LN		72		18		false		          18                  COMMISSIONER WHITE:  That's okay.  I				false

		1896						LN		72		19		false		          19   have no further questions.  Thanks, Chair.				false

		1897						LN		72		20		false		          20                  COMMISSIONER LEVAR:  Commissioner				false

		1898						LN		72		21		false		          21   Clark, any questions?				false

		1899						LN		72		22		false		          22                  COMMISSIONER CLARK:  No questions.				false

		1900						LN		72		23		false		          23   Thank you.				false

		1901						LN		72		24		false		          24                  COMMISSIONER LEVAR:  Thank you.  I				false

		1902						LN		72		25		false		          25   don't have anything further.  Thank you,				false
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		1904						LN		73		1		false		           1   Mr. Thomson.  Ms. Schmid?				false

		1905						LN		73		2		false		           2                  MS. SCHMID:  Those are the Division's				false

		1906						LN		73		3		false		           3   two witnesses.				false

		1907						LN		73		4		false		           4                  COMMISSIONER LEVAR:  Thank you.				false

		1908						LN		73		5		false		           5   We'll go to Ms. Hogle now.				false

		1909						LN		73		6		false		           6                  MS. HOGLE:  Rocky Mountain Power				false

		1910						LN		73		7		false		           7   calls Mr. Mike Wilding.				false

		1911						LN		73		8		false		           8                   MICHAEL G. WILDING,				false

		1912						LN		73		9		false		           9   having been first duly sworn to tell the truth, was				false

		1913						LN		73		10		false		          10            examined and testified as follows:				false

		1914						LN		73		11		false		          11                       EXAMINATION				false

		1915						LN		73		12		false		          12   BY MS. HOGLE:				false

		1916						LN		73		13		false		          13        Q.   Good morning, Mr. Wilding.				false

		1917						LN		73		14		false		          14        A.   Good morning.				false

		1918						LN		73		15		false		          15        Q.   Could you please state your name, address,				false

		1919						LN		73		16		false		          16   and position for the record?				false

		1920						LN		73		17		false		          17        A.   Yes.  My name is Michael G. Wilding.  I am				false

		1921						LN		73		18		false		          18   the manager of net power costs of PacifiCorp, and my				false

		1922						LN		73		19		false		          19   address 825 Northeast Multnomah Street, Suite 600,				false

		1923						LN		73		20		false		          20   Portland, Oregon 97232.				false

		1924						LN		73		21		false		          21        Q.   And in that capacity did you prepare or				false

		1925						LN		73		22		false		          22   cause to be prepared direct testimony and Exhibit A				false

		1926						LN		73		23		false		          23   and work papers filed on September 21st, 2016?				false

		1927						LN		73		24		false		          24        A.   Yes.				false

		1928						LN		73		25		false		          25        Q.   Rebuttal testimony filed November 16,				false
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		1930						LN		74		1		false		           1   2016?				false

		1931						LN		74		2		false		           2        A.   Yes.				false

		1932						LN		74		3		false		           3        Q.   And surrebuttal testimony and work papers				false

		1933						LN		74		4		false		           4   filed December 15 2016?				false

		1934						LN		74		5		false		           5        A.   Yes.				false

		1935						LN		74		6		false		           6        Q.   And do you have any changes to any of that				false

		1936						LN		74		7		false		           7   testimony?				false

		1937						LN		74		8		false		           8        A.   No.				false

		1938						LN		74		9		false		           9        Q.   So if I were to ask you the questions in				false

		1939						LN		74		10		false		          10   that testimony again here today, your answers would				false

		1940						LN		74		11		false		          11   be the same?				false

		1941						LN		74		12		false		          12        A.   Yes.				false

		1942						LN		74		13		false		          13                  MS. HOGLE:  I move for the admission				false

		1943						LN		74		14		false		          14   into evidence of Mr. Wilding's direct testimony and				false

		1944						LN		74		15		false		          15   Exhibit A, rebuttal testimony and surrebuttal				false

		1945						LN		74		16		false		          16   testimony and work papers.				false

		1946						LN		74		17		false		          17                  COMMISSIONER LEVAR:  Thank you.  If				false

		1947						LN		74		18		false		          18   anyone objects to that option, please indicate to				false

		1948						LN		74		19		false		          19   me.  And I'm not seeing any so the motion is				false

		1949						LN		74		20		false		          20   granted.				false

		1950						LN		74		21		false		          21   BY MS. HOGLE:				false

		1951						LN		74		22		false		          22        Q.   Thank you.  Mr. Wilding, what issues were				false

		1952						LN		74		23		false		          23   addressed in the direct testimony in this case?				false

		1953						LN		74		24		false		          24        A.   So pursuant to the most recent scheduling				false

		1954						LN		74		25		false		          25   order, indirect testimony's parties proposed changes				false

		1955						PG		75		0		false		page 75				false

		1956						LN		75		1		false		           1   that they would like to make to the current EBA.				false

		1957						LN		75		2		false		           2        Q.   And what issues will you be addressing				false

		1958						LN		75		3		false		           3   today?				false

		1959						LN		75		4		false		           4        A.   Because all of those issues are contested,				false

		1960						LN		75		5		false		           5   I will summarize the Company's position for each of				false

		1961						LN		75		6		false		           6   the eight issues.				false

		1962						LN		75		7		false		           7             First, the EBA is in the public interest				false

		1963						LN		75		8		false		           8   and does provide value to the Company's customers.				false

		1964						LN		75		9		false		           9   Second, the Company is proposing to include chemical				false

		1965						LN		75		10		false		          10   cost start-up fuel and production tax credits as				false

		1966						LN		75		11		false		          11   part of the EBA.  Third, the mismatch issue can be				false

		1967						LN		75		12		false		          12   best resolved by annual updates to base net power				false

		1968						LN		75		13		false		          13   costs, or if that is determined to be not in the				false

		1969						LN		75		14		false		          14   public interest, then to leave the manner in which				false

		1970						LN		75		15		false		          15   base NPC is set unchanged.  Fourth, the accounting				false

		1971						LN		75		16		false		          16   for actual net power costs in the EBA should remain				false

		1972						LN		75		17		false		          17   unchanged.  Fifth, the carrying charge in the EBA				false

		1973						LN		75		18		false		          18   should not be changed until the next general rate				false

		1974						LN		75		19		false		          19   case.  Sixth, the EBA procedural schedule could be				false

		1975						LN		75		20		false		          20   modified to allow the DPU more time to complete its				false

		1976						LN		75		21		false		          21   audit or its prudence review report, but the rounds				false

		1977						LN		75		22		false		          22   of testimony should not be changed.  Seventh, a				false

		1978						LN		75		23		false		          23   statement regarding the outages and the prudency of				false

		1979						LN		75		24		false		          24   costs related to the outages is not needed this time				false

		1980						LN		75		25		false		          25   because it will not change anything.  And then				false

		1981						PG		76		0		false		page 76				false

		1982						LN		76		1		false		           1   lastly, eight, the Company's position is that				false

		1983						LN		76		2		false		           2   wheeling revenues should be included in the EBA.				false

		1984						LN		76		3		false		           3        Q.   Why does the Company believe that the EBA				false

		1985						LN		76		4		false		           4   is in the public interest, Mr. Wilding?				false

		1986						LN		76		5		false		           5        A.   So for the Company, the EBA is an integral				false

		1987						LN		76		6		false		           6   and necessary ratemaking mechanism because it allows				false

		1988						LN		76		7		false		           7   for the timely recovery of the costs that the				false

		1989						LN		76		8		false		           8   Company incurs to provide safe and reliable energy				false

		1990						LN		76		9		false		           9   to its customers.  And the EBA ensures that				false

		1991						LN		76		10		false		          10   customers only pay the cost of the energy they				false

		1992						LN		76		11		false		          11   consume, no more and no less.  And truing-up the				false

		1993						LN		76		12		false		          12   actual net power costs to the net power costs in				false
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		4203						LN		161		12		false		          12   carrying charge applied to the balances in the				false

		4204						LN		161		13		false		          13   Company's EBA account?				false

		4205						LN		161		14		false		          14        A.   Yes.				false

		4206						LN		161		15		false		          15        Q.   Is it true that that carrying charge is				false

		4207						LN		161		16		false		          16   currently 6 percent?				false

		4208						LN		161		17		false		          17        A.   Yes.				false

		4209						LN		161		18		false		          18        Q.   Do you understand that that 6 percent rate				false

		4210						LN		161		19		false		          19   is an above-market rate, i.e., higher than the				false

		4211						LN		161		20		false		          20   short-term borrowing rate of PacifiCorp?				false

		4212						LN		161		21		false		          21        A.   That is my understanding, yes.				false

		4213						LN		161		22		false		          22        Q.   Since we have established that the EBA				false

		4214						LN		161		23		false		          23   carrying charge of 6 percent is an above-market				false

		4215						LN		161		24		false		          24   rate, is this a bonus benefit to whomever is				false

		4216						LN		161		25		false		          25   receiving the carrying charge?				false
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		4218						LN		162		1		false		           1        A.   I believe the carrying charge at 6 percent				false

		4219						LN		162		2		false		           2   represents a premium to whomever is receiving it.				false

		4220						LN		162		3		false		           3        Q.   If the EBA balance were to be reduced or				false

		4221						LN		162		4		false		           4   amortized monthly, wouldn't the amount of the				false

		4222						LN		162		5		false		           5   carrying charge being accumulated similarly decline?				false

		4223						LN		162		6		false		           6        A.   Could you please restate your question?				false

		4224						LN		162		7		false		           7   I'm not sure I'm following it.  I'm not sure of the				false

		4225						LN		162		8		false		           8   foundation of what you're asking me.				false

		4226						LN		162		9		false		           9        Q.   Assume that we are amortizing the EBA				false

		4227						LN		162		10		false		          10   balance on a monthly basis.				false

		4228						LN		162		11		false		          11        A.   Okay.				false

		4229						LN		162		12		false		          12        Q.   Would that -- wouldn't the carrying charge				false

		4230						LN		162		13		false		          13   similarly decline?				false

		4231						LN		162		14		false		          14        A.   Well, my understanding is that the EBA is				false

		4232						LN		162		15		false		          15   built on a monthly basis and tracked in that				false

		4233						LN		162		16		false		          16   fashion.  And so it is the case that to the extent				false

		4234						LN		162		17		false		          17   that the EBA balance is amortized monthly, that				false

		4235						LN		162		18		false		          18   reduces the total cost of the carrying charge.				false

		4236						LN		162		19		false		          19        Q.   So then it's also the case that the amount				false

		4237						LN		162		20		false		          20   of the EBA carrying charges would be much less if				false

		4238						LN		162		21		false		          21   the EBA -- hold on just a moment.  If the EBA				false

		4239						LN		162		22		false		          22   balance is amortized to zero starting shortly after				false

		4240						LN		162		23		false		          23   the calendar year establishing the balance, won't				false

		4241						LN		162		24		false		          24   the accumulated amount of carrying charges be much				false
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		4247						LN		163		4		false		           4   zero, sooner rather than later, that that reduces				false

		4248						LN		163		5		false		           5   the carrying costs on that.  Of course, if one is --				false

		4249						LN		163		6		false		           6   whenever one is reducing a balance and amortizing				false

		4250						LN		163		7		false		           7   it, it has consequences for what rates must be paid				false

		4251						LN		163		8		false		           8   in order to achieve that within a period of time.				false

		4252						LN		163		9		false		           9   But I don't disagree with the basic math of what				false

		4253						LN		163		10		false		          10   you're asking me.				false

		4254						LN		163		11		false		          11                  MS. SCHMID:  Thank you.  Those are				false

		4255						LN		163		12		false		          12   all my questions.				false

		4256						LN		163		13		false		          13                  COMMISSIONER LEVAR:  Thank you,				false

		4257						LN		163		14		false		          14   Ms. Schmid.  Ms. Hogle, any cross?				false

		4258						LN		163		15		false		          15                  MS. HOGLE:  I have no questions.				false

		4259						LN		163		16		false		          16                  COMMISSIONER LEVAR:  Mr. Dodge, any				false

		4260						LN		163		17		false		          17   redirect?				false

		4261						LN		163		18		false		          18                  MR. DODGE:  No.  Thank you.				false

		4262						LN		163		19		false		          19                  COMMISSIONER LEVAR:  Commissioner				false

		4263						LN		163		20		false		          20   Clark?				false

		4264						LN		163		21		false		          21                  COMMISSIONER CLARK:  No questions.				false

		4265						LN		163		22		false		          22                  COMMISSIONER LEVAR:  Commissioner				false

		4266						LN		163		23		false		          23   White?				false

		4267						LN		163		24		false		          24                  COMMISSIONER WHITE:  No questions.				false

		4268						LN		163		25		false		          25   Thank you.				false
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		4270						LN		164		1		false		           1                  COMMISSIONER LEVAR:  I don't have				false

		4271						LN		164		2		false		           2   anything further.  Thank you, Mr. Higgins.				false

		4272						LN		164		3		false		           3                  MR. DODGE:  UAE has nothing further.				false

		4273						LN		164		4		false		           4                  COMMISSIONER LEVAR:  I think that's				false

		4274						LN		164		5		false		           5   the conclusion of testimony.  Are there any other				false

		4275						LN		164		6		false		           6   matters we need to consider before we adjourn prior				false

		4276						LN		164		7		false		           7   to the public witness hearing?				false

		4277						LN		164		8		false		           8                  MR. EVANS:  Mr. Chairman, if I might?				false

		4278						LN		164		9		false		           9                  COMMISSIONER LEVAR:  Yes, Mr. Evans.				false

		4279						LN		164		10		false		          10                  MR. EVANS:  Because I don't have a				false

		4280						LN		164		11		false		          11   witness, I haven't had a chance to offer UIEC				false

		4281						LN		164		12		false		          12   comments into evidence, but I would request that				false

		4282						LN		164		13		false		          13   they be accepted into the record and that the				false

		4283						LN		164		14		false		          14   Commission treat them as it has stated in its order				false

		4284						LN		164		15		false		          15   on the motion to strike as unsworn statements.  And				false

		4285						LN		164		16		false		          16   I would also point out that much of the material in				false

		4286						LN		164		17		false		          17   the UIEC comments is offered as legal argument and				false

		4287						LN		164		18		false		          18   that it's not subject to a credibility assessment,				false

		4288						LN		164		19		false		          19   and so the Commission should be able to give them				false

		4289						LN		164		20		false		          20   due consideration as legal argument to the extent				false

		4290						LN		164		21		false		          21   they are that.  But I would offer those and also the				false

		4291						LN		164		22		false		          22   responsive brief to Rocky Mountain Power's motion to				false

		4292						LN		164		23		false		          23   strike.				false

		4293						LN		164		24		false		          24                  COMMISSIONER LEVAR:  The comments				false

		4294						LN		164		25		false		          25   have already -- your request with respect to the				false
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		4296						LN		165		1		false		           1   comments has been dealt with in the written order we				false

		4297						LN		165		2		false		           2   issued.  I'm not sure that we've done the same --				false

		4298						LN		165		3		false		           3   are you making the same request with your response				false

		4299						LN		165		4		false		           4   to Rocky Mountain Power's motion to strike?				false

		4300						LN		165		5		false		           5                  MR. EVANS:  I am.  I'm making the				false

		4301						LN		165		6		false		           6   same request with all those pleadings because they				false

		4302						LN		165		7		false		           7   were a continuation of the legal argument offered in				false

		4303						LN		165		8		false		           8   the comments.				false

		4304						LN		165		9		false		           9                  COMMISSIONER LEVAR:  To treat them as				false

		4305						LN		165		10		false		          10   unsworn public comments?				false

		4306						LN		165		11		false		          11                  MR. EVANS:  To treat them as legal				false

		4307						LN		165		12		false		          12   argument that they are.  Those are purely legal				false

		4308						LN		165		13		false		          13   arguments.  We're not arguing about the substance of				false

		4309						LN		165		14		false		          14   the comments in the pleadings related to the motion				false

		4310						LN		165		15		false		          15   to strike.  All we're discussing is legal issues in				false

		4311						LN		165		16		false		          16   those documents, I believe.				false

		4312						LN		165		17		false		          17                  COMMISSIONER LEVAR:  Okay.  Well, let				false

		4313						LN		165		18		false		          18   me go to other parties to discuss that request.  I				false

		4314						LN		165		19		false		          19   want to make sure I've got the request right.  We've				false

		4315						LN		165		20		false		          20   already entered your comments as unsworn public				false

		4316						LN		165		21		false		          21   comments.  I recognize they contain some legal				false

		4317						LN		165		22		false		          22   issues.				false

		4318						LN		165		23		false		          23                  MR. EVANS:  I think the rest of it is				false

		4319						LN		165		24		false		          24   part of the record because it was a motion filed				false

		4320						LN		165		25		false		          25   with the Commission so I'm not very worried about				false
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		4322						LN		166		1		false		           1   that.  But just if you would confirm if anyone has				false

		4323						LN		166		2		false		           2   an objection to those being part of the record, they				false

		4324						LN		166		3		false		           3   should speak up.				false

		4325						LN		166		4		false		           4                  COMMISSIONER LEVAR:  Okay.  We've had				false

		4326						LN		166		5		false		           5   a motion to strike one of those that we've dealt				false

		4327						LN		166		6		false		           6   with, so I'm just trying to ascertain do we have a				false

		4328						LN		166		7		false		           7   pending motion from you or am I asking whether				false

		4329						LN		166		8		false		           8   there's motions from any other parties.  I'm just				false

		4330						LN		166		9		false		           9   not quite sure procedurally -- and I apologize if				false

		4331						LN		166		10		false		          10   I'm just not following you very well.				false

		4332						LN		166		11		false		          11                  MR. EVANS:  I think the motion to				false

		4333						LN		166		12		false		          12   strike, then, takes care of admission of the				false

		4334						LN		166		13		false		          13   comments into the record.  There is also legal				false

		4335						LN		166		14		false		          14   argument contained in the motion to strike both from				false

		4336						LN		166		15		false		          15   the Company and the Division's argumentive support				false

		4337						LN		166		16		false		          16   and the UIEC's response, and I just want to confirm				false

		4338						LN		166		17		false		          17   those are part of the record and we can rely on the				false

		4339						LN		166		18		false		          18   Commission as having admitted those into the record,				false

		4340						LN		166		19		false		          19   correct?				false

		4341						LN		166		20		false		          20                  COMMISSIONER LEVAR:  Well, let me go				false

		4342						LN		166		21		false		          21   to other parties on that assertion.  They have not				false

		4343						LN		166		22		false		          22   been entered into evidence.  Whether they're entered				false

		4344						LN		166		23		false		          23   in the record, I mean, they're posted on the				false

		4345						LN		166		24		false		          24   website, they're in the docket, but they're not				false

		4346						LN		166		25		false		          25   evidence in the proceeding and --				false
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		4348						LN		167		1		false		           1                  MR. EVANS:  As legal argument they're				false

		4349						LN		167		2		false		           2   not meant to be evidence, but they are meant to be				false

		4350						LN		167		3		false		           3   part of the record because they may be the basis for				false

		4351						LN		167		4		false		           4   legal argument that was before the Commission.				false

		4352						LN		167		5		false		           5   Should we want to request reconsideration or appeal,				false

		4353						LN		167		6		false		           6   those arguments need to be in the record, and so I'm				false

		4354						LN		167		7		false		           7   verifying that they are.				false

		4355						LN		167		8		false		           8                  COMMISSIONER LEVAR:  Okay.  So I				false

		4356						LN		167		9		false		           9   guess I'll treat that as a motion.  It's an unusual				false

		4357						LN		167		10		false		          10   motion, I think, at least one I haven't had the				false

		4358						LN		167		11		false		          11   opportunity to get my head around.  But let me go to				false

		4359						LN		167		12		false		          12   parties now.  I'll start with Ms. Hogle.  Any				false

		4360						LN		167		13		false		          13   comment on what's been presented to us?				false

		4361						LN		167		14		false		          14                  MR. EVANS:  Yes.  So my response to				false

		4362						LN		167		15		false		          15   that is that the legal argument is also considered				false

		4363						LN		167		16		false		          16   public comment, and I believe that this was				false

		4364						LN		167		17		false		          17   acknowledged by UIEC itself either in -- probably in				false

		4365						LN		167		18		false		          18   their response to the Company's motion to strike.				false

		4366						LN		167		19		false		          19   And I believe it was a quote -- I don't have those				false

		4367						LN		167		20		false		          20   in front of me -- but it was a quote by the				false

		4368						LN		167		21		false		          21   Commission or -- UIEC justified its ability to				false

		4369						LN		167		22		false		          22   present legal argument consistent with a Commission				false

		4370						LN		167		23		false		          23   decision putting those in the context of public				false

		4371						LN		167		24		false		          24   comment.  And so I would -- I will go back and				false

		4372						LN		167		25		false		          25   review those carefully, but I would suggest that to				false
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		4374						LN		168		1		false		           1   the extent that the response to the Company's motion				false

		4375						LN		168		2		false		           2   to strike has any legal argument, that it should				false

		4376						LN		168		3		false		           3   also fall into the category of public comment				false

		4377						LN		168		4		false		           4   consistent with what I believe the Commission has				false

		4378						LN		168		5		false		           5   held in prior cases where this has become an issue				false

		4379						LN		168		6		false		           6   or has been an issue.				false

		4380						LN		168		7		false		           7                  MR. EVANS:  May I respond?				false

		4381						LN		168		8		false		           8                  COMMISSIONER LEVAR:  I'd like to see				false

		4382						LN		168		9		false		           9   where the other parties might be, if there's any				false

		4383						LN		168		10		false		          10   position on the issue.  I'll come back to you to				false

		4384						LN		168		11		false		          11   wrap up.  Ms. Schmid, do you have any position on				false

		4385						LN		168		12		false		          12   this?				false

		4386						LN		168		13		false		          13             MS. SCHMID:  I do.  This is a very unusual				false

		4387						LN		168		14		false		          14   situation.  Legal argument is something that the				false

		4388						LN		168		15		false		          15   Commission has not, in the past, just adopted on a				false

		4389						LN		168		16		false		          16   motion.  It has been put forth to the Commission in				false

		4390						LN		168		17		false		          17   the form of a brief, a response brief and things				false

		4391						LN		168		18		false		          18   like that.  So to the extent that UIEC is urging				false

		4392						LN		168		19		false		          19   that the legal argument as a whole just be accepted				false

		4393						LN		168		20		false		          20   by the Commission, the Division objects.  The				false

		4394						LN		168		21		false		          21   Division also believes that the legal -- that UIEC's				false

		4395						LN		168		22		false		          22   response must be taken as a whole, and you can't				false

		4396						LN		168		23		false		          23   necessarily parse out what is legal and what is				false

		4397						LN		168		24		false		          24   public comment.  It was all generated by the				false

		4398						LN		168		25		false		          25   objection to UIEC not filing testimony but instead				false
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		4400						LN		169		1		false		           1   filing comments.  So based on that, the Division				false

		4401						LN		169		2		false		           2   believes that if the Commission is inclined to take				false

		4402						LN		169		3		false		           3   the legal arguments set forth by UIEC under				false

		4403						LN		169		4		false		           4   consideration, the Division respectfully requests a				false

		4404						LN		169		5		false		           5   chance to file a proper response brief, and would				false

		4405						LN		169		6		false		           6   also move that the other parties, should they like,				false

		4406						LN		169		7		false		           7   have that opportunity.				false

		4407						LN		169		8		false		           8             COMMISSIONER LEVAR:  Thank you.				false

		4408						LN		169		9		false		           9   Mr. Moore, do you have a position on this?				false

		4409						LN		169		10		false		          10             MR. MOORE:  Unfortunately, I don't know if				false

		4410						LN		169		11		false		          11   I understand it properly.  My understanding is that				false

		4411						LN		169		12		false		          12   public comments can include legal arguments, and I				false

		4412						LN		169		13		false		          13   don't see any reason why the Commission should issue				false

		4413						LN		169		14		false		          14   an order segregating these comments from other				false

		4414						LN		169		15		false		          15   public comments.  But I have not thought this				false

		4415						LN		169		16		false		          16   through, and we don't have a strong position.				false

		4416						LN		169		17		false		          17                  COMMISSIONER LEVAR:  Okay.  Thank				false

		4417						LN		169		18		false		          18   you.  Mr. Dodge?				false

		4418						LN		169		19		false		          19                  MR. DODGE:  I hesitate to --				false

		4419						LN		169		20		false		          20                  COMMISSIONER LEVAR:  Well, you don't				false

		4420						LN		169		21		false		          21   have to.				false

		4421						LN		169		22		false		          22                  MR. DODGE:  I guess I view it this				false

		4422						LN		169		23		false		          23   way.  If tomorrow Professor Cassell, at 5:00,				false

		4423						LN		169		24		false		          24   Professor Cassell came down and sat on that stand,				false

		4424						LN		169		25		false		          25   gave unsworn comments that in his view a legal				false
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		4426						LN		170		1		false		           1   underpinning necessary for this Commission's				false

		4427						LN		170		2		false		           2   decision to find the EBA just and reasonable has				false

		4428						LN		170		3		false		           3   been eliminated, and therefore as a matter of law				false

		4429						LN		170		4		false		           4   you shouldn't continue it, you must stop it, you				false

		4430						LN		170		5		false		           5   wouldn't be able to accept that as sworn testimony;				false

		4431						LN		170		6		false		           6   you couldn't make a finding based on it.  But if he				false

		4432						LN		170		7		false		           7   persuaded you on the argument, then you have little				false

		4433						LN		170		8		false		           8   choice to follow that admonition.  And I believe				false

		4434						LN		170		9		false		           9   that's what UIEC is saying.  If Ms. Schmid or anyone				false

		4435						LN		170		10		false		          10   else wants to respond, I guess, theoretically they				false

		4436						LN		170		11		false		          11   could have, but they could also respond with public				false

		4437						LN		170		12		false		          12   comments this afternoon or a briefing if you wanted				false

		4438						LN		170		13		false		          13   to.  But I think that's what has been put before				false
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           1                       PROCEEDINGS



           2                  COMMISSIONER LEVAR:  Good morning.



           3   We are here in Public Service Commission Docket



           4   09-035-15 in the Matter of the Application of Rocky



           5   Mountain Power for Approval of its Proposed Energy



           6   Cost Adjustment Mechanism.  Why don't we start with



           7   appearances for the Utility.



           8                  MS. HOGLE:  Good morning.  Yvonne



           9   Hogle on behalf of Rocky Mountain Power.  With me



          10   here today is Mr. Mike Wilding, who will be a



          11   witness in the case.  Thank you.



          12                  COMMISSIONER LEVAR:  Thank you.



          13                  MS. SCHMID:  Good morning.  Patricia



          14   Schmid with the Attorney General's Office for the



          15   Division of Public Utilities.  The Division's



          16   witnesses today are Mr. Charles Peterson and



          17   Mr. David Thomson.



          18                  MR. MOORE:  Thank you.  Robert Moore



          19   with the Attorney General's office representing the



          20   Office of Consumer Services.  With me is Danny



          21   Martinez, a utility analyst for the Office of



          22   Consumer Services, and our consultant, Philip Hayet.



          23                  COMMISSIONER LEVAR:  Thank you.



          24                  MR. DODGE:  Good morning,



          25   Mr. Chairman.  Gary Dodge of Hatch, James and Dodge,
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           1   on behalf of UAE.  UAE's witness is Kevin Higgins,



           2   who will join us at some point today.



           3                  COMMISSIONER LEVAR:  Okay.  Thank



           4   you.



           5                  MR. EVANS:  I'm William Evans of



           6   Parsons, Behle and Latimer, on behalf of the Utah



           7   Industrial Energy Consumers.  We, as you know, don't



           8   have a witness this morning but have filed comments



           9   in this docket.



          10                  COMMISSIONER LEVAR:  Thank you.  Any



          11   other preliminary matters before we move forward



          12   with the testimony?  Okay.  Let me just ask the



          13   parties -- this docket started with a report from



          14   the Division of Public Utilities, but I'll seek your



          15   input on whether it makes sense to start with them



          16   or to start with the Utility first based on the way



          17   the issues are developed through the docket.  Let me



          18   go to Ms. Hogle first.  Does it make sense to start



          19   with you?



          20                  MS. HOGLE:  That is how I have been



          21   assuming the hearing would develop, but I have no



          22   preference.



          23                  COMMISSIONER LEVAR:  Okay.  Any



          24   thoughts otherwise?  Ms. Schmid?



          25                  MS. SCHMID:  Since people are
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           1   responding to the Division's report, it seems that



           2   it would be prudent to have the Division go first.



           3                  COMMISSIONER LEVAR:  Okay.  You had



           4   envisioned presenting your witness first; correct,



           5   Ms. Hogle?



           6                  MS. HOGLE:  Yes, correct.



           7                  COMMISSIONER LEVAR:  Any other



           8   parties have a position on the issue or any interest



           9   in this issue?



          10                  MR. MOORE:  The Office has no



          11   position.



          12                  MR. DODGE:  We'll leave it to you.



          13                  COMMISSIONER LEVAR:  Okay.  Well, let



          14   me just look to my colleagues.  We haven't discussed



          15   this.  This is kind of -- do you want to break for a



          16   second?



          17                  COMMISSIONER CLARK:  I'm not sure a



          18   break is necessary.  I'm going to leave it to you as



          19   well.  I don't have a preference, I really don't.



          20                  COMMISSIONER WHITE:  If Ms. Hogle has



          21   a preference and if the Division has a preference,



          22   it seems like it makes sense to defer to the



          23   Division.



          24                  COMMISSIONER LEVAR:  This docket did



          25   start with a report from the Division, so if their

�                                                                           7











           1   desire is to present first, then that should be



           2   accommodated.



           3                  MS. SCHMID:  The Division would like



           4   to call its first witness, Mr. Charles Peterson.



           5                    CHARLES PETERSON,



           6   having been first duly sworn to tell the truth, was



           7            examined and testified as follows:



           8                       EXAMINATION



           9   BY MS. SCHMID:



          10        Q.   Good morning.  Please state your full



          11   name, business address, by whom you are employed,



          12   and title for the record.



          13        A.   Charles E. Peterson of -- my office is in



          14   the Heber Wells building on the fourth floor in Salt



          15   Lake City, Utah.  I'm a utility technical consultant



          16   with the Division of Public Utilities.



          17        Q.   In that capacity, did you participate in



          18   this docket on behalf of the Division?



          19        A.   Yes.



          20        Q.   Were you involved in the preparation of



          21   the DPU's evaluation report of Rocky Mountain



          22   Power's EBA Pilot Program?



          23        A.   Yes.



          24        Q.   Were you -- did you prepare or cause to be



          25   prepared your direct testimony, DPU No. 5.0 direct
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           1   with accompanying exhibits, your DPU direct



           2   supplemental 5.0 direct supplemental, your rebuttal



           3   DPU No. 5.0R with an exhibit -- supplemental also



           4   had an exhibit -- and your surrebuttal DPU No.



           5   5.0SR?



           6        A.   Yes, I did.



           7        Q.   Do you have any changes or corrections to



           8   those?



           9        A.   Not beyond what's contained in the direct



          10   supplemental testimony you referred to.



          11        Q.   If I were to ask you the same questions



          12   today that were presented in your testimony, would



          13   the answers be the same?



          14        A.   Yes.



          15                  MS. SCHMID:  With that, the Division



          16   would like to move the admission of the final -- the



          17   DPU's Evaluation Report and Mr. Peterson's



          18   testimony.



          19                  COMMISSIONER LEVAR:  If any party



          20   objects to that motion, please indicate to me.  And



          21   I'm not seeing any objections, so the motion is



          22   granted.



          23   BY MS. SCHMID:



          24        Q.   Do you have a summary?



          25        A.   Yes, I do.
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           1        Q.   Please proceed.



           2        A.   Good morning, Commissioners.  The Division



           3   appreciates the opportunity to evaluate PacifiCorp's



           4   EBA pilot program.



           5             The Division believes that its proposed



           6   changes to the actual EBA program are relatively



           7   minor.  While not directly a change to the structure



           8   of the EBA pilot program, in order to keep net power



           9   cost baseline somewhat current -- what the Division



          10   has referred to as the mismatch problem -- the



          11   Division proposed that PacifiCorp should be required



          12   to file in general rate cases periodically beginning



          13   with the filing in 2017.  The Division proposed that



          14   the Company file general rate cases at least every



          15   three years thereafter.  PacifiCorp holds that this



          16   is a major change to the program.  I will discuss a



          17   bit more of the mismatch problem in a moment.



          18             I propose two other changes to the EBA:



          19   The elimination of wheeling revenues from the EBA



          20   and a change to the annual EBA audit schedule.



          21   Simply put, wheeling revenues are not related to net



          22   power costs paid by the Company's retail customers.



          23   And the Division has always believed that they are



          24   inappropriately included in the EBA.  The arguments



          25   in favor of keeping wheeling revenues in the EBA
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           1   largely revolve around the idea that ratepayers



           2   today have been net beneficiaries, including revenue



           3   increments in the EBA, and therefore they should be



           4   retained.



           5             The Division does not consider this to be



           6   a compelling justification.  This is an appropriate



           7   time for the Commission to remove wheeling revenues



           8   from the EBA.  The Division proposes to change the



           9   annual EBA audit schedule as follows:  The Company



          10   would file March 15 as it currently does.  After a



          11   review by the Division, interim EBA rates could go



          12   into effect on May 1st that would amortize the EBA



          13   balance over the next 12 months.  The Division would



          14   file its audit report on November 15, following



          15   which the Commission would set a schedule for



          16   intervenors to file testimony or comments, followed



          17   by a hearing about February 1st.  The Commission



          18   could order a true-up of any interim rates beginning



          19   March 1st, which, if the incremental changes were



          20   small, could be amortized over a March or April or



          21   roughly two-month period.  Having interim rates



          22   would help minimize carrying charges and serve to



          23   allow the Company to recover its expenses or



          24   ratepayers to receive any refunds more quickly.



          25             I alluded in my direct testimony that
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           1   there may be legal issues with the imposition of



           2   interim rates.  The Division is not strongly wedded



           3   to this idea, although there are policy and



           4   practical benefits to interim rates.  Absent the



           5   imposition of interim rates, the Commission set EBA



           6   rates to go into effect on March 1st of the year



           7   following the Company's filing for then a 12-month



           8   amortization.



           9             In my direct testimony, the Division also



          10   proposed to alter the EBA carrying charge.  However,



          11   the Company reminded the Division that it had



          12   stipulated in the Deer Creek mine closure docket



          13   that it would not seek a change in the EBA carrying



          14   charge until the next general rate case.  The



          15   Division has withdrawn its request to change the



          16   carrying charge in this docket.



          17             A further comment on the mismatch issue.



          18   Mr. Higgins, in testimony filed on behalf of UAE,



          19   argues that the mismatch issue need not be decided,



          20   in part because the function of the EBA is to simply



          21   true-up net power costs that are already in rates to



          22   the actual net power costs on a dollar per megawatt



          23   basis -- dollar per megawatt hour basis.  Therefore,



          24   Mr. Higgins suggests that it doesn't really matter



          25   what the baseline that power cost in rates be.
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           1   Mr. Higgins is correct that adjusting the baseline



           2   from time to time doesn't matter a whole lot if



           3   there are no sharing bands and there are no carrying



           4   charge issues.  Of course, there are no sharing



           5   bands currently in the EBA, at least through 2019.



           6   There continues to be carrying charges that are a



           7   detriment to ratepayers that could sometimes reverse



           8   and penalize the Company.  The Division believes



           9   that some resolution of the mismatch issue is better



          10   done sooner rather than later.  The Division also



          11   believes that eventually this issue will need to be



          12   addressed.



          13             The Company proposes to add three items to



          14   the EBA that are non-net power cost items by its own



          15   admission.  The Division opposes the inclusion of



          16   any non-net power costs in the EBA.  First, by



          17   definition, the EBA is set up for the recovery of



          18   net power costs as they are usually defined.  And



          19   second -- and perhaps most importantly -- expanding



          20   the EBA in the manner the Company suggests sets a



          21   bad precedent that will only encourage efforts to



          22   further expand the EBA.  The Company also seems to



          23   ask the Commission to make the EBA program



          24   permanent.  The Division opposes any such suggestion



          25   as premature and outside the scope of the present
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           1   process.



           2             Finally, some intervenor comments uses



           3   language in the Division's final EBA evaluation



           4   report that discusses the limitations of the



           5   Division's annual audit.  They seem to hint that the



           6   Company's net power costs are or may be inaccurate



           7   or imprudent.  I want to make a couple of



           8   clarifications.  The Division perceives its audit



           9   limitations to mean that it cannot attest to the



          10   audit results as being a statistically accurate



          11   representation of the universe of net power costs,



          12   but can only be applied to the results specifically



          13   discussed in the Division's annual audit reports.



          14   Therefore, the Division is not warranting that the



          15   net power costs reported by the Company are



          16   materially accurate in a formal audit sense.



          17             However, this does not mean that the



          18   Division has any evidence that the Company's



          19   reported net power costs are materially inaccurate



          20   or imprudent beyond those items specifically called



          21   out in the Division's annual audit reports, nor does



          22   the Division currently harbor a belief that the



          23   Company's reported net power costs may be materially



          24   inaccurate or imprudent.



          25             This concludes my opening statement.
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           1        Q.   A clarifying question.  Mr. Peterson, your



           2   testimony talks about wheeling revenues and wheeling



           3   expenses.  Could you please explain what wheeling



           4   revenues are and what wheeling expenses are?



           5        A.   Well, briefly, wheeling expenses, the



           6   Division believes, are properly included in the net



           7   power costs because they are a cost incurred by the



           8   Company to deliver power to its retail customers.



           9   The wheeling revenues, however, relate to rents that



          10   third parties pay on the Company's transmission



          11   system and are not -- there is no cause and effect



          12   relationship between wheeling revenues and wheeling



          13   expenses or between wheeling revenues and net power



          14   costs.  Therefore, the Division thinks that and



          15   believes that it's inappropriate to have wheeling



          16   revenues in the EBA.



          17             Now, since the Commission has previously



          18   ordered wheeling revenues to be included in the EBA,



          19   we have effectively an implicit tracking mechanism



          20   for wheeling revenues.  So if the parties wanted to



          21   bring out wheeling revenues in a separate tracker,



          22   the Division may support such a move.  But we think



          23   it's important to keep the EBA somewhat pure with



          24   respect to the recovery of net power costs as we



          25   traditionally define them.
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           1                  MS. SCHMID:  Thank you.  Mr. Peterson



           2   is now available for questions from the parties and



           3   from the Commission.



           4                  COMMISSIONER LEVAR:  Thank you.  I'll



           5   go to Mr. Moore next.



           6                       EXAMINATION



           7   BY MR. MOORE:



           8        Q.   Hello, Mr. Peterson.



           9        A.   Good morning.



          10        Q.   You mentioned in your summary that you



          11   have withdrawn your request for the Commission to



          12   consider carrying charges in this docket?



          13        A.   Yes.



          14        Q.   Do you have a copy of your testimony?



          15        A.   Yes.



          16        Q.   On page 8 of your surrebuttal --



          17        A.   Page 8 of surrebuttal?



          18        Q.   Yes -- you state that your reason for



          19   withdrawing the request for the Commission to



          20   consider carrying charges is due to Mr. Wilding's



          21   testimony regarding a stipulation entered in the



          22   Deer Creek mine closure; is that correct?



          23        A.   Yes.



          24        Q.   Do you have Mr. Wilding's testimony



          25   available to you?
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           1        A.   I do not.



           2        Q.   Let me read you a provision where



           3   Mr. Wilding, I'm sorry, testifies on page 7



           4   regarding the stipulation.  Mr. Wilding states that



           5   the parties agree that the carrying costs related to



           6   deferral should be 6 percent as set forth in the EBA



           7   tariff for -- and I'm paraphrasing here -- deferrals



           8   relating to the closure of the Deer Creek Mine.



           9                  COMMISSIONER LEVAR:  Mr. Moore, I



          10   don't think we're getting your voice on the



          11   streaming.



          12                  MR. MOORE:  Thank you, Commissioner.



          13   BY MR. MOORE:



          14        Q.   Let me start again.  The parties agree



          15   that the carrying costs of EBA-related deferrals



          16   should be 6 percent as set forth in the EBA tariff.



          17   And then -- I'm paraphrasing here -- with the



          18   exception of the carrying charges in the Deer Creek



          19   Mine's closure.  Again quoting, the testimony



          20   concludes with this statement:  "This condition



          21   should exist until the effective date of the



          22   Company's next general rate case."  Does that seem



          23   familiar to you?



          24        A.   Generally familiar.  I did review the



          25   stipulation as well as Mr. Wilding's testimony.

�                                                                          17











           1        Q.   Well, so your testimony is that this



           2   stipulated language that provides the 6 percent



           3   interest rate should exist until the effective date



           4   of the next general rate case is somehow



           5   inconsistent with Mr. Martinez's surrebuttal



           6   testimony, which says, "The Office's carrying



           7   charges recommendations, if accepted by the



           8   Commission, would presumably be implemented in the



           9   next general rate case."



          10        A.   Okay. I'm sorry.  I didn't quite -- what



          11   was the specific question you're asking?



          12        Q.   The specific question is, is the



          13   stipulation inconsistent with the testimony of Mr.



          14   Martinez from the Office, who has not withdrawn the



          15   request for the Commission to consider this



          16   document -- the carrying charges -- when he sums up



          17   stating, "The Office's carrying charges



          18   recommendation, if accepted by this Commission,



          19   would presumably be implemented in the next general



          20   rate case."



          21        A.   I think that would be consistent with the



          22   stipulation.  That's not the exact position the



          23   Division has taken, but I don't see that



          24   specifically as inconsistent.  But that might be a



          25   legal question to parse out.
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           1        Q.   Turning to the question of wheeling



           2   revenues, is it not true that your position opposing



           3   the inclusion of wheeling revenues in the EBA is



           4   based on what you describe as a philosophical view



           5   that only net power costs should be included in the



           6   EBA, and in your view, in a technical sense,



           7   wheeling revenues are not precisely net power costs?



           8        A.   Well, that's essentially it.  It's a



           9   policy matter.  We believe that the EBA should be as



          10   pure as possible and letting outside items into the



          11   EBA only sets up the situation that encourages more



          12   items to be lumped into the EBA.



          13        Q.   Is it not true on page 10 of your direct



          14   testimony and in your summary you state that as an



          15   alternative to including wheeling revenues in the



          16   EBA, a separate tracker could be set up for wheeling



          17   revenues with some reservations to that proposition?



          18        A.   That is my testimony, yes.



          19        Q.   But the Division would likely support a



          20   wheeling revenue tracker; isn't that true?



          21        A.   Depending on how it's structured, we might



          22   support it, yes.



          23        Q.   Isn't it true that as a practical matter



          24   rather than a philosophical matter, a separate



          25   tracker for wheeling revenues would present the same
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           1   benefits or detriments of including wheeling



           2   revenues in the EBA, but the separate tracker would



           3   be more complex and therefore more inefficient?



           4        A.   I don't think it would be necessarily more



           5   complex or inefficient since all the parties --



           6   since the Company has to compile the data and all



           7   the parties have to analyze it.  In the current EBA



           8   docket, there might be cause to have some additional



           9   memoranda or testimony filed each year, but I don't



          10   see that as a major issue.  But in answer to the



          11   main thrust of your question as I understood it, as



          12   a practical matter, if you're looking at sheer



          13   practicality and not policy or philosophy, having a



          14   separate tracker would, in the end, have little



          15   practical difference being in or out of the EBA.  I



          16   acknowledge that, but I think there's a significant



          17   policy issue that needs to be addressed with that.



          18                  MR. MOORE:  Thank you very much,



          19   Mr. Peterson.  I have no further questions.



          20                  COMMISSIONER LEVAR:  Thank you, Mr.



          21   Moore.  Mr. Dodge?



          22                      EXAMINATION



          23   BY MR. DODGE:



          24        Q.   Thank you, Mr. Chairman.  Mr. Peterson,



          25   the Division appears to believe that the EBA ought
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           1   to be strictly limited to net power costs.  If one



           2   were to step beyond net power costs, if the Division



           3   identified an easy way to define what should and



           4   should not be in the EBA -- in other words, if you



           5   break that barrier that you're trying not to break



           6   to go beyond net power costs, fuel costs, have you



           7   identified any way to keep the EBA limited in any



           8   way?



           9        A.   Well, one of the ways the Division



          10   attempts to keep it limited is to detail



          11   specification of net power costs accounting --



          12   account numbers -- so that we know with some fair



          13   degree of precision what is allowable in the EBA,



          14   and then anything that's not in those accounting



          15   numbers would not be included in the EBA.  Even with



          16   the detail we've had published in the tariff,



          17   there's occasionally some items that under the



          18   current system of accounts, non-net power costs can



          19   slip in, but I think we're generally aware of those.



          20   I don't know if that answers your question, but it



          21   seems to be the main thrust as I understood it.



          22        Q.   Has the Division witnessed problems in the



          23   past with utilities trying to expand the scope of an



          24   energy balancing account?



          25                  MS. SCHMID:  Objection.  Beyond the
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           1   scope of Mr. Peterson's testimony.



           2                  MR. DODGE:  I believe he actually did



           3   testify to that he sees it being open to -- the



           4   Division doesn't want it open to all kinds of



           5   different costs.  I'm saying have you seen a problem



           6   with that in the past.



           7                  COMMISSIONER LEVAR:  Let me clarify.



           8   Is your question about other utilities in other



           9   jurisdictions?  Because I think that's the basis of



          10   Ms. Schmid's objection.



          11                  MR. DODGE:  I'm specifically talking



          12   about in this state.



          13                  MS. SCHMID:  Objection withdrawn.



          14                  COMMISSIONER LEVAR:  Okay.  Thank



          15   you.



          16        A.   The obvious example is that Mr. Wilding



          17   has specifically proposed to having three items that



          18   he admits are not net power costs as we've



          19   traditionally defined them, and he even suggests



          20   that there may be at least one additional item that



          21   in the future the Company may request inclusion in



          22   the EBA.



          23   BY MR. DODGE:



          24        Q.   So I guess my question is, is the Division



          25   worried about a slippery slope here?
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           1        A.   Yes.



           2        Q.   In response to Mr. Wilding's suggestion



           3   about resetting base net power costs each year, Mr.



           4   Peterson, you testified that the Division notes the



           5   proposal may have a legal problem of being



           6   tantamount to a single-item rate case.  Does the



           7   Division also recognize that there might be a legal



           8   problem with the interim rates that the Division



           9   suggests?



          10        A.   Yes.  I mentioned that specifically in my



          11   opening comments, but, you know, that's something



          12   for you attorneys to argue about.



          13        Q.   With respect to the carrying charge,



          14   Mr. Peterson, I just have a question about your view



          15   of what a stipulation means vis-a-vis the



          16   Commission.



          17        A.   Yes.



          18        Q.   You indicated that the carrying charge



          19   stipulation, when you entered into that, you



          20   contemplated a new rate case early in 2016; is that



          21   right?



          22        A.   Yes.  If you were to refer specifically to



          23   my direct testimony in that docket, I specifically



          24   mention the expectation of a January 2016 rate case



          25   filing.
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           1        Q.   In your view, if circumstances had changed



           2   and the Commission were to find that that carrying



           3   charge is no longer just and reasonable --



           4                  MS. SCHMID:  Objection.  Calls for



           5   speculation.



           6                  MR. DODGE:  I'm not asking a legal



           7   question.  I'm asking does the Division believe that



           8   the Commission can't look at that -- shouldn't look



           9   at that.



          10                  COMMISSIONER LEVAR:  I'd like to get



          11   clarification of the question again.



          12                  MR. DODGE:  The question is if



          13   circumstances have changed from those facts and



          14   circumstances assumed when that stipulation was



          15   entered into and as a result of that --



          16                  COMMISSIONER LEVAR:  The Deer Creek



          17   stipulation?



          18                  MR. DODGE:  Yes.  And I'll ask the



          19   Division if the Division believes circumstances have



          20   changed and the consequence of that interest rate is



          21   no longer just and reasonable, do you believe the



          22   Division has no ability to speak out and say it



          23   ought to be changed?



          24                  COMMISSIONER LEVAR:  Let me go to Ms.



          25   Schmid to clarify your objection.
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           1                  MS. SCHMID:  To the extent that he



           2   seems to be asking for a legal conclusion, I object.



           3   To the extent that he is asking whether or not the



           4   Division can speak to an issue, I do not object.



           5                  MR. DODGE:  Then I'll say the latter.



           6                  MS. SCHMID:  Could you please restate



           7   the question?



           8   BY MR. DODGE:



           9        Q.   Can the Division speak up if it believes



          10   that the interest rate is no longer just and



          11   reasonable, notwithstanding the stipulation, given a



          12   change in the circumstances?



          13        A.   I think the Division could stand up and



          14   speak out in spite of the stipulation.  At this



          15   point on this particular issue, the Division has



          16   elected not to press the matter in this docket.



          17        Q.   With respect to the mismatch issue,



          18   Mr. Peterson, you indicated that although you -- I



          19   forget the word you used -- you understood



          20   Mr. Higgins' points, the Division believes that the



          21   mismatch issue should be addressed sooner rather



          22   than later.  You remember that?



          23        A.   Yes.



          24        Q.   You have testified, have you not, in your



          25   testimony that prior to the expiration of the -- in
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           1   2019 -- of the sharing band elimination, there



           2   should be another docket in which the decision



           3   should be made about whether to extend the EBA and,



           4   if so, under what terms?



           5        A.   Your question is has the Division



           6   recommended another docket in perhaps a couple of



           7   years that would deal with the EBA, the major



           8   questions about the EBA?



           9        Q.   Yes.



          10        A.   Yes, we have recommended that.



          11        Q.   And wouldn't that be a good docket -- one



          12   other predicate fact.  You've also indicated you



          13   agree with Mr. Higgins that, given the elimination



          14   of the sharing band, whether or not we have an



          15   annual reset or a rate case in the middle won't



          16   change anything -- ultimately, what customers pay



          17   other than maybe carrying charge implications?



          18        A.   Well, carrying charges is an implication



          19   that continues to go forward, but Mr. Higgins is, or



          20   you, are correct that the sharing band was the



          21   larger issue relating to the reset of the baseline.



          22        Q.   So I guess my question is, wouldn't you



          23   agree that a good time to address the issue of



          24   whether, and if so, how to deal with a mismatch



          25   issue would be in the context of that case in a
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           1   couple of years when we're also dealing with whether



           2   to reinstitute a sharing band?



           3        A.   Well, that obviously would be an option.



           4   The Division also considers the carrying charge



           5   issue to be a sum in part, and so we brought it up



           6   in this process.



           7                  MR. DODGE:  Okay.  Thank you.  I have



           8   no further questions.



           9                  COMMISSIONER LEVAR:  Mr. Evans?



          10                  MR. EVANS:  Thank you, Mr. Chairman.



          11   BY MR. EVANS:



          12        Q.   Good morning, Mr. Peterson.



          13             MS. HOGLE:  Your Honor, I have an



          14   objection.  Per the Commission's order last week, I



          15   believe, UIEC has been deemed to be a public



          16   witness, and therefore the Company objects to its



          17   participation in this evidentiary hearing.  And in



          18   addition, per rule 746110-K, I believe that UIEC is



          19   well aware that the Commission generally prohibits



          20   parties from making their case on cross-examination



          21   given especially that UIEC did not present a



          22   witness.



          23             COMMISSIONER LEVAR:  Thank you.  Mr.



          24   Evans, do you want to respond to the objection?



          25                  MR. EVANS:  Yes, thank you.  I think
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           1   my questions are going to go to Mr. Peterson's



           2   comment on the stand today about the Division's



           3   ability to conduct a prudence review.  I believe



           4   that he prefaced that with the statement that it was



           5   directed toward comments that the UIEC had filed.



           6   So we're not making our case on cross, but



           7   Mr. Peterson has addressed assumptions underlying



           8   the legal argument in the UIEC's comments.  And I



           9   believe that it's fair game for me to direct some



          10   questions to him about his criticism of the



          11   assumptions that I made or that UIEC made in their



          12   comments.



          13                  So this isn't making our case on



          14   cross, it is rehabilitating our case because he has



          15   addressed it from the stand this morning.



          16                  MS. SCHMID:  May the Division weigh



          17   in as it's the Division's witness?



          18                  COMMISSIONER LEVAR:  Yes.



          19                  MS. SCHMID:  Ms. Hogle is quicker on



          20   the trigger than I am, but thank you.  The Division



          21   also objects to UIEC trying to make its case through



          22   cross-examination of Mr. Peterson, and furthermore



          23   to the extent that he is pursuing assumptions



          24   underlying his legal arguments to the extent that



          25   that calls for a legal conclusion, I object.
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           1                  COMMISSIONER LEVAR:  I'd like to ask



           2   Mr. Evans one clarifying question just to make sure



           3   that I'm following you correctly.  And I'm trying to



           4   remember Mr. Peterson's responses to questions.  I



           5   remember him making the point that he didn't want to



           6   make legal arguments in his testimony,



           7   appropriately.  Describe for me again your position



           8   of what Mr. Peterson has testified to with respect



           9   to the legal arguments that are contained in your



          10   comments.  And I apologize if I'm asking you to be



          11   repetitive, but just so I completely understand.



          12                  MR. EVANS:  In our comments, we



          13   relied on certain statements in the Division's final



          14   evaluation report in which the Division remarked



          15   that it was -- it had reservations about its ability



          16   to conduct an adequate prudence review of net power



          17   costs.  And part of our argument, legal argument,



          18   was based on the uncertainty revolving around those



          19   prudence reviews.  Mr. Peterson, on the stand this



          20   morning, said, "I'd like to"  -- he wanted to



          21   address those comments and clarify that about --



          22   make clarifications about limitations of the



          23   Division's ability to conduct a materially accurate



          24   audit.



          25                  And so I want to follow up with that
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           1   and probe a little bit the extent to which the



           2   Division is confident in the results of its prudence



           3   review.  And I think that's fair game.  It is a



           4   response to his response to my comments.  If he had



           5   said nothing about my comments, I would be able to



           6   waive cross, but having attacked the basis for my



           7   comments, I think I need to rehabilitate them.  I



           8   think I'm entitled to do that since he offered the



           9   testimony from the stand.



          10                  MR. DODGE:  Chairman, may I weigh in



          11   briefly?  I apologize for this.  Other than -- I'm



          12   very resistant -- I strongly resist any argument



          13   that an intervenor in the docket who chooses not to



          14   file testimony cannot show up and cross-exam



          15   witnesses of parties trying to make affirmative



          16   changes.  That certainly has not been the practice



          17   before this Commission.  I've done it many times.  I



          18   agree that the rule says you can't make your case



          19   through cross, so someone who shows up and tries to



          20   make an affirmative case for some changes ought to



          21   be restricted.  But not just because they're a party



          22   without testimony -- that shouldn't restrict their



          23   ability to ask questions.



          24                  And primarily I submit that the



          25   objections are premature because he hasn't asked a
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           1   question yet.  If your Honor believes that a



           2   question or if any parties believe that a question



           3   is aimed at making an affirmative case as opposed to



           4   probing the case of the parties before the



           5   Commission proposing something, then I think that



           6   the objection may be well-founded.  But it's



           7   certainly, you know, objectionable to me to think



           8   that people of parties can't show up who have not



           9   filed direct testimony and question those that are



          10   proposing something before this Commission.



          11                  MS. SCHMID:  That is not the



          12   Division's position.  The Division believes that



          13   parties are entitled to show up and question, just



          14   not to make their case.



          15                  COMMISSIONER LEVAR:  Did you have a



          16   question, Commissioner White?



          17                  COMMISSIONER WHITE:  I just had a



          18   clarifying question.  Are the questions of the



          19   issues you'd like to probe, were they the subject of



          20   the prefiled direct testimony or something that



          21   Mr. Peterson has brought up today in his summary?



          22                  MR. EVANS:  They are the subject of



          23   the Division's final evaluation report and subject



          24   matter that he brought up this morning from the



          25   stand.
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           1                  COMMISSIONER LEVAR:  Mr. Clark, did



           2   you want to ask any questions of anybody?



           3                  COMMISSIONER CLARK:  No, no



           4   questions.



           5                  COMMISSIONER LEVAR:  And, Mr. Moore,



           6   did you have any position on this?



           7                  MR. MOORE:  The Office has no



           8   position other than to concur with Mr. Dodge that an



           9   intervenor has the right to cross appropriately,



          10   even though they don't submit a witness testimony.



          11                  COMMISSIONER LEVAR:  Anything further



          12   from anybody?  Ms. Hogle, this is your objection so



          13   I'll let you sum.



          14                  MS. HOGLE:  Yes, your Honor.  What



          15   Mr. Dodge and Mr. Moore and, I believe, Mr. Evans,



          16   are attempting to do would undermine the process and



          17   has been undermining the process that is going on



          18   today.  I believe the Commission was clear in its



          19   order last week about UIEC being a public witness.



          20   I believe that UIEC is making a case or did, in



          21   fact, make a case in its comments regarding the EBA.



          22   It's not just defending its position or it's not



          23   just wanting to clarify comments or testimony made



          24   by Mr. Peterson this morning.  UIEC laid out its



          25   case very clearly in its comments, and the

�                                                                          32











           1   Commission has already determined that those



           2   comments are public.  It follows then that it should



           3   be treated just like a public witness would be



           4   treated.



           5                  And this is even more important when



           6   the attorney representing the UIEC has been



           7   participating in this proceeding for a very long



           8   time and knows the process very well, and in the



           9   Company's case, is attempting to undermine it and



          10   changing the rules as we speak.  That is its attempt



          11   and therefore the Commission -- excuse me, the



          12   Company -- again moves for the Commission to strike



          13   any of Mr. Evans' testimony that comes out as a



          14   result of this and deems his questioning to be



          15   inappropriate.



          16                  MR. EVANS:  May I respond?



          17                  COMMISSIONER LEVAR:  I mean, at some



          18   point, we don't want to continue back and forth.  I



          19   think she has the right to sum her motion, but if



          20   you want to comment a little bit further --



          21                  MR. EVANS:  It isn't accurate to say



          22   that we are in the same status of a public witness.



          23   We are intervenors in this proceeding and, as



          24   Ms. Hogle points out, have been for seven years.



          25   The fact that we chose not to file testimony in this
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           1   phase of the docket shouldn't preclude us from



           2   offering legal argument to the Commission.  And when



           3   the Division's witness addresses that argument from



           4   the stand and challenges some of the assumptions



           5   that are made in that argument that are based on the



           6   Division's report, I think the cross is entirely



           7   appropriate.  I'm not trying to make my case.  I'm



           8   trying to rebut the Division's surrebuttal -- this



           9   is surrebuttal of the Division's rebuttal of my



          10   case.  If they thought that this should be treated



          11   like testimony, then they should not have addressed



          12   it from the stand this morning.



          13                  COMMISSIONER LEVAR:  Anything



          14   further, Ms. Hogle?



          15                  MS. HOGLE: I believe that he just



          16   made a statement.  He testified and, therefore,



          17   again, the fact that he is a well-known lawyer, has



          18   been participating in this case for a long time



          19   really underscores the importance of keeping the



          20   process as has been and as has the Commission



          21   historically respected it and followed.  Thank you.



          22                  MS. SCHMID:  And may I add one more



          23   thing?  Mr. Peterson's summary this morning



          24   summarized his written testimony.  UIEC and



          25   others --
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           1                  COMMISSIONER LEVAR:  I'm not sure



           2   your microphone is picking up.



           3                  MS. SCHMID:  UIEC is not the only



           4   party to question the audit, so I think that it is



           5   unreasonable to characterize Mr. Peterson's comments



           6   as just addressing UIEC's public witness comments.



           7                  COMMISSIONER LEVAR:  Thank you.



           8   Before I rule on this motion, I'm just going to turn



           9   to my colleagues and see if a break is appropriate



          10   or if any discussion among the three of us -- sorry



          11   to put you on the spot.



          12                  COMMISSIONER CLARK:  I'm fine with



          13   you ruling on the motion, Chair LeVar, and I'll give



          14   you my perspective if you'd like, but I think you



          15   should allow the question Mr. Evans wants to ask.



          16   Seems to me it's a reasonable follow-up to Mr.



          17   Peterson's statements to us today or testimony to us



          18   today.  His summary, in other words.



          19                  COMMISSIONER WHITE:  I guess my



          20   concern is, I recognize that the Commission in the



          21   past and historically has allowed intervening



          22   parties who have not had a witness to participate,



          23   but I guess my concern is, you know, again, we have



          24   issued an order with respect to UIEC's comments.



          25   And I guess my question is, if we open this up,
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           1   where does it end?  In other words, if Mr. Peterson



           2   introduces additional evidence beyond the scope --



           3   he was intending to address the comments of UIEC's



           4   -- does that then provide another right for



           5   essentially in vivo or live round of additional



           6   testimony on the part of other intervenors or



           7   parties in this case?  I guess that's my question is



           8   where does this end.



           9                  COMMISSIONER LEVAR:  So you're asking



          10   Mr. Evans a question?



          11                  COMMISSIONER WHITE:  I'm just



          12   responding to your -- again, maybe this is more



          13   appropriate to have a discussion offline, but I'm



          14   thinking out loud about my concerns about where



          15   we're heading with this.  I guess I would -- again,



          16   if it was very, very discreetly focused on that



          17   specific issue of what he's introduced today rather



          18   than going beyond that, that might be a



          19   consideration to think about.  But, you know, if



          20   we're going to allow additional live cross -- I mean



          21   additional testimony outside the scope of direct,



          22   that's my question is where does that end.  So with



          23   that, I guess the question is do you want to take it



          24   offline to think about this for a second or are you



          25   ready to -- I'll defer to you ultimately.
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           1                  COMMISSIONER LEVAR:  I think the



           2   right way -- I think I'm going to rule on this



           3   motion.  And as I look at the administrative ruling,



           4   which in R746-111-10 says, "The Commission



           5   discourages and may prohibit parties from making



           6   their cases through cross-examination."  And I think



           7   the line that seems appropriate to me based on



           8   Ms. Hogle's objection is probably one that's going



           9   to have to be addressed on a question-by-question



          10   basis.  I agree that it's inappropriate for UIEC to



          11   try to make its public comments into sworn testimony



          12   in this hearing through questions, and that's the



          13   line we have to be careful that we don't cross.



          14                  Where it's asking Mr. Peterson



          15   questions about his testimony, to the specific



          16   objection, I don't have the transcript in front of



          17   me and I don't have a photographic memory to



          18   remember exactly what Mr. Peterson has said this



          19   morning with respect to his testimony, and I don't



          20   even remember whether he specifically referred to



          21   the legal arguments or whether he referred to



          22   principles that are contained in the public comments



          23   from UIEC.  So it seems to me the appropriate way to



          24   handle this matter is to allow questioning with that



          25   line as the line we don't want to cross, and we may
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           1   have to deal with individual objections as that



           2   questioning goes forward.



           3                  MR. EVANS:  Thank you.



           4                  MS. SCHMID:  To facilitate narrowing



           5   the scope of Mr. Evans' questions and making sure



           6   they are appropriate, the Division would request



           7   that the court reporter read back the portion of Mr.



           8   Peterson's summary this morning addressing the



           9   audit.



          10                  COMMISSIONER LEVAR:  What's the best



          11   way for us to identify that portion of his



          12   testimony?  Should we take a brief recess and, Ms.



          13   Schmid, maybe communicate with the court reporter on



          14   that or any party that wants to do so?  I think



          15   that's probably an appropriate, helpful step at this



          16   point.  Would a five-minute break facilitate that?



          17                  MS. SCHMID:  I believe it would.



          18                  COMMISSIONER LEVAR:  Why don't we



          19   come back at 9:50.



          20                  (A brief recess was taken.)



          21                  COMMISSIONER LEVAR:  So then before



          22   we go to Mr. Evans' first question, Ms. Schmid



          23   wanted to make a clarification with respect to



          24   Mr. Peterson's testimony this morning; is that



          25   correct?
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           1                  MS. SCHMID:  Yes.  What I'd like to



           2   do is have the court reporter read her rough



           3   transcription into the record to help us focus.



           4                  COMMISSIONER LEVAR:  Okay.  And



           5   you've identified the portion?



           6                  MS. SCHMID:  Yes.  And Mr. Evans



           7   participated in that, as did Ms. Hogle.



           8                  COMMISSIONER LEVAR:  Okay.  Thank



           9   you.



          10       (A portion of the transcript was read back.)



          11                  MR. EVANS:  Mr. Chairman, I think



          12   she's read the portion that entitles me to ask the



          13   question, because his testimony, in the very first



          14   part, says he's addressing intervenor comments.  And



          15   so I want to respond to his addressing those



          16   comments.  She can read the beginning of that



          17   paragraph again to confirm that his comments were



          18   directed to the UIEC comments, if you'd like.



          19                  COMMISSIONER LEVAR:  I'm not sure she



          20   should necessarily re-read it.  Was there any more



          21   you wanted read into the record, Ms. Schmid?



          22                  MS. SCHMID:  Yes.  I would like to



          23   have his comments on the audit read into the record



          24   in totality so we aren't just taking a single



          25   sentence out of context.
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           1                  (The paragraph was read back.)



           2                  MR. PETERSON:  May I make a comment



           3   on what she just read?



           4                  COMMISSIONER LEVAR:  I'm not sure how



           5   appropriate that is.



           6                  MR. EVANS:  Thank you, Mr. Chairman.



           7   Mr. Peterson, since we're opening this back up, I



           8   think you can find opportunities to comment.



           9   Really, what I'm searching for is clarification, and



          10   the questions are probably a lot more innocuous than



          11   the lead-up to allowing the question might suggest.



          12   I wonder -- statistically, you say that the Division



          13   cannot attest the results are statistically



          14   accurate.  Can you explain what that means?



          15                  MS. HOGLE:  I'm sorry.  I'm going to



          16   renew my objection.  I object because I did not hear



          17   the UIEC being mentioned in any of the language that



          18   was read back from the reporter, and so I don't



          19   believe that Mr. Peterson was discussing the UIEC



          20   comments at all.



          21                  MR. EVANS:  Well, let's ask



          22   Mr. Peterson.



          23                  COMMISSIONER LEVAR:  Before we ask --



          24   I think I'll rule on this objection.  The basis on



          25   which we're allowing Mr. Evans to ask questions is
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           1   not whether UIEC was referred to in Mr. Peterson's



           2   statements.  It's whether he's crossing the line



           3   from asking clarifying questions of Mr. Peterson's



           4   testimony versus trying to rehabilitate or trying



           5   to -- rehabilitate is a strong word -- trying to



           6   change his unsworn comments into testimony at the



           7   hearing.  That's the line I think we can't cross.



           8   Although, having said that, I do recall the phrase



           9   "intervenor comments," and I believe UIEC is the



          10   only intervenor that's filed unsworn comments.  But



          11   with that, I think I'm going to allow the question



          12   to be answered.



          13                  THE WITNESS:  Okay.  Would you repeat



          14   the question, please?



          15   BY MR. EVANS:



          16        Q.   The question is what does it mean to say



          17   that the Division cannot attest that the results are



          18   statistically accurate?



          19        A.   Well, my understanding of the audit



          20   process -- when a CPA firm, for example, audits a



          21   company and files an attestation of correctness to



          22   financial statements, they have reviewed the



          23   financial statements and audited them, which



          24   involves making statistical samples of selected



          25   items.  They do not look at the whole universe of
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           1   accounts.  And then based on their statistical



           2   sampling, they attribute to the financial statements



           3   as a whole the characteristic that they found in



           4   their statistical sampling.  And that allows them to



           5   say that they believe that -- I think the language



           6   now is something to the effect that it's free of all



           7   material defect or inaccuracy.  The Division does



           8   not make such an attestation.  Our sampling which we



           9   do is limited in scope and does not allow us, we



          10   believe, to attest in this outside auditor sense to



          11   the correctness of the financial statements or, in



          12   this case, the specific net power cost accounts.



          13   And so we want to be clear that we're not doing that



          14   sort of technical audit.  Does that answer that



          15   specific question?



          16        Q.   Yes.  Thank you.  And when you say that



          17   the Division does not attest in the formal sense of



          18   an audit to the accuracy of the net power cost data



          19   submitted by the Company, is it the case that -- I



          20   think you said but I'll ask you again -- that the



          21   Division also cannot attest to the prudence of those



          22   transactions?



          23             MS. SCHMID:  Objection.  I don't recall



          24   the word prudence.



          25                  MR. EVANS:  Well, if you want to
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           1   spend the Commission's time going back and looking



           2   at it, I can tell you that it's there.  And this is



           3   a question that I think is in line with what I have



           4   been given latitude to do this morning.  So,



           5   Mr. Chairman, may I proceed?



           6                  COMMISSIONER LEVAR:  I'm going to



           7   allow that question to be answered.



           8        A.   The Division is also not attesting in this



           9   audit sense to any prudence or imprudence of the



          10   Company's financial statements or net power costs



          11   taken as a whole.



          12   BY MR. EVANS:



          13        Q.   Thank you.  And would you look at the



          14   final evaluation report on page 42, if you would,



          15   please.  I'm sorry, 43.  If you look at the first



          16   full paragraph on that page, beginning "The Division



          17   is concerned," would you read that into the record,



          18   please?



          19        A.   Okay.  I must have a different pagination



          20   that starts "The Division's concern."



          21        Q.   It's on page 43 in my copy.



          22        A.   And that's the start of the paragraph?



          23                  MS. SCHMID:  I believe that I have a



          24   copy.



          25                  THE WITNESS:  I think I see it on
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           1   page 44 of my copy.  Apparently, when it prints out,



           2   it prints out different pages.  Do you want me to



           3   read that paragraph?



           4   BY MR. EVANS:



           5        Q.   Yes, please.



           6        A.   "The Division is concerned that it may be



           7   virtually impossible to meaningfully assess the



           8   prudency of daily trading transactions because of a



           9   lack of contemporaneous and verifiable source



          10   documentation supporting and justifying the trades



          11   made.  In the first two EBA audits, the Division



          12   identified several supporting documentation issues



          13   related to front office transactions.  If the



          14   Division -- excuse me -- if the Company continues to



          15   improve its written documentation as it has in fact



          16   done since the start of the EBA, the Division will



          17   be able to more adequately assess the prudence of



          18   these transactions.  But at this time, it cannot



          19   state that improved documentation will alleviate its



          20   prudency concerns stated above.  Even with



          21   supporting documentation, the Division's resource is



          22   limited to reviewing small samples and relying on



          23   the expertise of its consultant to make a prudency



          24   determination.  Expanding its scope of review in



          25   this area would require additional resources not
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           1   presently available to the Division."



           2        Q.   Thank you.  Is that still the view of the



           3   Division of Public Utilities?



           4        A.   Yes, but if you'll note, it's limited



           5   specifically to the daily trading transactions that



           6   the Company does to meet its energy balancing needs,



           7   primarily.



           8        Q.   And how many of those daily transactions



           9   are submitted to the Division for review?



          10        A.   We typically review about 60.



          11        Q.   How many are submitted for review?  How



          12   many daily transaction actions are there in an EBA



          13   review?



          14        A.   There's thousands, tens of thousands.



          15             MS. SCHMID:  Objection.  It goes beyond



          16   facts in evidence.



          17             COMMISSIONER LEVAR:  Mr. Evans, do you



          18   want to respond to that objection?



          19                  MR. EVANS:  Say what?  I'm sorry. I



          20   didn't hear it.



          21                  COMMISSIONER LEVAR:  The objection



          22   was -- will you restate your objection, Ms. Schmid?



          23                  MS. SCHMID:  Mr. Evans is going



          24   beyond facts already in evidence.



          25                  MR. EVANS:  I'm probing the meaning
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           1   of "statistically significant."  That's what this



           2   discussion is about.  Well, I'll move on.  I'll move



           3   on.



           4                  COMMISSIONER LEVAR:  The question was



           5   answered, and I think I'll let it stay there and



           6   move on.



           7   BY MR. EVANS:



           8        Q.   Would you turn over the page of the



           9   Division's report, please?  And maybe on your page



          10   45 is a paragraph that begins, "While the Division



          11   was generally supportive of the Company..."  Do you



          12   see that?



          13        A.   Yes.



          14        Q.   And halfway down that paragraph, I'll read



          15   this line in if you don't mind.  It says, "The



          16   Division continues to have concerns about



          17   determining transaction prudency."  Have I read that



          18   correctly?



          19        A.   Yes.



          20        Q.   Is that still true?



          21        A.   Yes.  And I think it refers back to what



          22   we've previously discussed.



          23        Q.   All right.  I'm going to read the next



          24   sentence.  "The Division" --



          25                  MS. HOGLE:  Excuse me.  I have an
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           1   objection.  I believe at this point Mr. Evans is



           2   actually testifying, and there's no real question



           3   there other than to confirm what's already in the



           4   report.  The report is already part of this



           5   proceeding.  I think Mr. Evans is going beyond the



           6   scope of the line of questioning that your Honors



           7   imposed based on my objection earlier this morning.



           8                  MS. SCHMID:  The Division agrees and



           9   believes that he has crossed that line.



          10                  MR. EVANS:  If I may?



          11                  COMMISSIONER LEVAR:  Yes, Mr. Evans.



          12                  MR. EVANS:  Mr. Peterson's testimony



          13   from the stand this morning threw some doubt on



          14   whether the statements in the Division's report



          15   still reflected the view of the Division.  I think



          16   as part of the scope of this cross I'm entitled to



          17   ask if the Division still holds the views stated in



          18   the report.



          19                  MS. HOGLE:  May I respond to that?



          20                  COMMISSIONER LEVAR:  Yes, Ms. Hogle.



          21                  MS. HOGLE:  I believe that at this



          22   point it appears to, at least myself, that, again,



          23   Mr. Evans is going beyond the line of questioning



          24   that was allowed this morning.  And beyond that, he



          25   is attempting to make his case, which has
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           1   specifically been prohibited and as he acknowledges



           2   and as he acknowledged this morning, and therefore I



           3   renew my objection.



           4                  MR. EVANS:  If I may, I can wrap this



           5   up in one final question if you'd like and we'll be



           6   done with it.



           7                  COMMISSIONER LEVAR:  I think the



           8   questions I've heard so far have been related to the



           9   Division's position in Mr. Peterson's testimony, and



          10   I don't think we've yet gotten repetitive on those



          11   questions, so I think I'm going to allow this to



          12   continue a little further.



          13   BY MR. EVANS:



          14        Q.   Thank you.  On page 45 of your report,



          15   Mr. Peterson, and on page 44 of mine, in the same



          16   paragraph in the following sentence from the one



          17   that I just quoted, it reads, "The Division has



          18   relied on the 70/30 sharing split to give it some



          19   confidence that the Company will generally act with



          20   prudence because of the potential loss to the



          21   Company outside of the threat of a formal prudence



          22   disallowance by regulators.  That Company incentive



          23   is now gone."  Is that still the view of the



          24   Division of Public Utilities?



          25        A.   Yes.
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           1                  MR. EVANS:  Thank you.  No more



           2   questions.



           3                  COMMISSIONER LEVAR:  Ms. Hogle, any



           4   cross-examination for Mr. Peterson?



           5                  MS. HOGLE:  None.



           6                  COMMISSIONER LEVAR:  Ms. Schmid, any



           7   redirect?



           8                  MS. SCHMID.  None.



           9                  COMMISSIONER LEVAR:  Mr. Clark, do



          10   you have anything for Mr. Peterson?



          11                  COMMISSIONER CLARK:  Couple of



          12   questions, and, again, in the same general area that



          13   we have been probing.  I'm looking at the



          14   conclusions and recommendations on page 49 of the



          15   report, and what I'd like to understand is if the



          16   request that the Commission consider employing



          17   interim rates as a means to afford more time for



          18   review to the Division, is that going to help the



          19   Division to feel more confident in the results of



          20   its review and to alleviate some of the reservations



          21   that are expressed on page 49?



          22                  THE WITNESS:  Well, the Division is



          23   asking for an extension to alleviate some of the



          24   pressures and increase the scope of our -- the



          25   time-imposed pressures to do the audit and to allow
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           1   us to increase the scope of our audit.  At this



           2   time, I cannot say that the Division believes that



           3   we will get to a point where we can make a formal



           4   attestation of the material correctness of the net



           5   power costs as a result of our audit.  But in an



           6   informal sense, it would increase our comfort level



           7   with the audit generally -- and just say it would



           8   increase our comfort level -- and it should increase



           9   the comfort level of parties that are relying on the



          10   Division's audit.  But I can't say that we will



          11   necessarily ever get to a point where we would make



          12   a formal attestation of the Company's financial



          13   statement, at least as related to net power costs.



          14                  But I think what I intended to convey



          15   in my opening comments was that part of the reason



          16   we're not making an attestation is that we're not



          17   prepared to say that our sample is a statistically



          18   accurate representation of the Company's financial



          19   statements.  And also, we do not want to convey the



          20   impression that we necessarily believe that the



          21   Company, at this point, has been doing anything --



          22   has been making inaccurate or materially inaccurate



          23   reports to the Division and the Commission.  So we



          24   have no evidence of any specific problems beyond



          25   what we have brought out in our audit reports, and
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           1   we don't have reason to believe that there are



           2   problems.  But at this point, perhaps, and probably



           3   going into the future indefinitely, we are not going



           4   to be able to say yes, indeed, we have a



           5   statistically valid audit that we can attest to the



           6   material accuracy of their financial statements.



           7   Maybe this is a fine technical distinction that I'm



           8   trying to make, but that's what we're trying to say.



           9                  COMMISSIONER CLARK:  I just wanted to



          10   be sure that I could infer, at least from your



          11   testimony -- and it's probably explicit here as



          12   well -- that additional time would allow you to



          13   check more items and feel greater confidence in your



          14   work product, ultimately, at the conclusion of the



          15   final review of a given period of net power costs.



          16                  THE WITNESS:  Yes, that's a fair



          17   statement.



          18                  COMMISSIONER CLARK:  And you ask us



          19   to consider implementing interim rates but recognize



          20   that there may be legal issues associated with that,



          21   and I'm loathe to ask you to offer a legal opinion



          22   on that or to express the Division's view, but I'm



          23   interested in whether or not the Division does have



          24   a view.  So I guess I turn to the Division's counsel



          25   to inquire, is there any reason why or any legal
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           1   impediment in the Division's view for the Commission



           2   to approve the recommendation that we employ interim



           3   rates in this setting as we do in some other



           4   balancing account related dockets?



           5                  MS. SCHMID:  Earlier in this lengthy



           6   process, the Commission did rule that interim rates



           7   were not allowed under the statute.  That said,



           8   there are ways to implement interim rates, such as



           9   seeking a change at the legislature of the statute



          10   and perhaps other means.  The Commission could also



          11   change its order, but at this time I believe there



          12   are impediments to having interim rates.



          13                  COMMISSIONER CLARK:  Thank you.  I



          14   don't have further questions.



          15                  COMMISSIONER LEVAR:  Commissioner



          16   White?



          17                  COMMISSIONER WHITE:  Sorry to beat a



          18   dead horse on this audit issue.  Question:  Are you



          19   aware of any other Commission proceedings in which



          20   the Division participates where an audit is



          21   performed as required to be upheld to the degree of,



          22   you know, the licensure of a CPA's formal audit?  I



          23   mean, is that the standard or is that from the



          24   Division's perspective in terms of auditing?



          25                  THE WITNESS:  Personally, I'm not
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           1   aware of anything, as I sit here, that we are making



           2   a specific attestation as to the correctness of



           3   those things.  I don't think we do that.  So in that



           4   regard, what I'm saying is similar to what I think



           5   the other audit situations are that we're involved



           6   with.  The Division did not want -- given the fact



           7   that we hired an outside consultant and we spent



           8   several months working with the Company to



           9   understand their EBA filing, I did not want any



          10   parties to get the impression that we were able to



          11   make such a formal attestation.



          12                  COMMISSIONER WHITE:  Is it uncommon



          13   or unusual in dockets or proceedings or audit



          14   procedure where there's voluminous amounts of data,



          15   I guess, to pull samples for auditing purposes or is



          16   that unusual or is that a common practice?



          17                  THE WITNESS:  That would be fairly



          18   typical if you're doing any kind of auditing.  I



          19   mean there's -- you could audit the whole universe



          20   of something of a particular item if it only had a



          21   few items involved.  But if you're looking at



          22   thousands of different transactions, then it would



          23   be common to do a sample and see if anything shows



          24   up that causes concern.



          25                  COMMISSIONER WHITE:  There's been

�                                                                          53











           1   some discussion about, you know, essentially,



           2   bringing in or taking out typical or not typical --



           3   but historically since the EBA has been going on --



           4   components of what's considered NPC, net power



           5   costs.  Assuming our innuendo that the current EBA



           6   continues in pilot format until the legislature and



           7   the reports are filed, et cetera, is there any



           8   concern on the Division's part of essentially



           9   altering the definition of net power cost during



          10   that evaluation period?



          11                  THE WITNESS:  Yes.  I think that the



          12   Division thinks that that would set a bad precedent



          13   that would ultimately come back and be used in any



          14   future hearings about the structure of the EBA.  We



          15   would be concerned about making changes like that.



          16                  COMMISSIONER WHITE:  The one final



          17   question is just to understand the suggestion of



          18   ordering a rate case yearly and then understanding



          19   that in context with the interim rate concept:  Are



          20   those two concepts linked together or are those



          21   mutually exclusive?



          22                  THE WITNESS:  Well, they're --



          23                  MS. SCHMID:  Pardon me.  Did you mean



          24   to say a rate case every three years?



          25                  COMMISSIONER WHITE:  Yes, but
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           1   understanding is the first would be filed.



           2                  THE WITNESS:  We asked that one be



           3   filed this year and then at least every three years



           4   after that.  That was our recommendation suggestion.



           5   I think they're mutually exclusive.



           6                  COMMISSIONER WHITE:  That's all I



           7   have, Chair.



           8                  COMMISSIONER LEVAR:  One other



           9   question with respect to your request for interim



          10   rate authority.  As I'm thinking about other cases



          11   with other utilities where we grant interim rates,



          12   there are some situations where the interim rates



          13   have remained interim for fairly lengthy periods of



          14   time, multiple years.  Are you suggesting that if we



          15   consider allowing interim rates that it would have



          16   to be final one way or another before the next EBA



          17   is filed next year, either by Division



          18   recommendation or made final in the absence of one?



          19                  THE WITNESS:  That was the intent of



          20   our recommendation was to avoid pancaking to have --



          21   I think the suggestion is that the Commission would



          22   issue an order March 1st, and that would, absent any



          23   additional true-ups, that could be done relatively



          24   shortly over a month or two as a result of interim



          25   rates.  We would avoid pancaking cases; we would
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           1   make them within the year.  We would make a given



           2   EBA filing final and avoid the pancaking of cases



           3   that seem to have in another utility.



           4                  COMMISSIONER LEVAR:  Let me ask one



           5   further clarification.  You said it would be your



           6   desire to avoid the pancaking.  Do you believe



           7   that's a necessity that interim rates have got to be



           8   final before the next EBA filing?



           9        A.   No, I don't think they have to be.  In the



          10   absence of interim rates, the suggestion would be



          11   that if the Commission were to accept the Division's



          12   proposal of the process, the Commission would order



          13   by March 1st of the following year the EBA -- let



          14   the EBA amortization go into effect, whatever it is,



          15   and then that would continue for the next 12 months.



          16   So there would be the situation potentially like we



          17   have now for a while that there would be overlapping



          18   EBA dockets that were being amortized, but as far as



          19   the process before the Commission is concerned,



          20   we're hopeful that it would end before the next EBA



          21   filing was made.



          22             COMMISSIONER LEVAR:  Thank you.  I think



          23   that's all for you, Mr. Peterson.



          24                  MS. HOGLE:  Your Honor, excuse me.



          25   I'm wondering if you can give me some leeway in
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           1   asking one or two questions regarding Mr. Peterson's



           2   responses.



           3                  COMMISSIONER LEVAR:  We typically



           4   don't allow questions after the Commissioner



           5   questions for redirect from those, but I think we'll



           6   allow a little leeway today to do that.



           7                       EXAMINATION



           8   BY MS. HOGLE:



           9        Q.   I appreciate that.  Mr. Peterson, earlier



          10   you were asked about limitations that the Division



          11   has in auditing the Company's EBA net power costs.



          12   Do you recall that?



          13        A.   I recall talking about that.



          14        Q.   Isn't it true that in prior DPU audit



          15   reports the Division has stated that the audit



          16   has -- the difficulty has not been as other parties,



          17   for example, in this proceeding today have noted,



          18   because the Division has been able to review



          19   documentation testing and key controls that would



          20   allow the error, for example, to be more noticeable.



          21   Am I clear on that?  Did you get me with that?



          22        A.   Let me repeat what I think you asked me,



          23   if I may.  You're asking me in prior audit reports,



          24   the Division has reported that it has done a



          25   sampling of transactions and also reviewed the
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           1   Company's various manuals as to how things are



           2   supposed to be done and refute the general process.



           3   I think that is all true.



           4        Q.   And so has this allowed the Division a



           5   little bit more comfort in knowing that the sampling



           6   of transactions that it has reviewed is a fair



           7   representation of other transactions or other



           8   support that the Division has not necessarily



           9   reviewed, but based on these key control and



          10   documentation processes, the Division has some



          11   comfort that at least it would be able to know



          12   whether there are errors?



          13        A.   I think that's generally correct.



          14   Again -- and I guess this may be too fine of a point



          15   that I was trying to make on it -- we have a certain



          16   level of comfort or that we have achieved a certain



          17   level of comfort over the several audit cycles that



          18   we have been through as we've worked through various



          19   difficulties with the Company.  So I think my



          20   opening statement intended to convey that there is



          21   a level of comfort that the Division has with what



          22   the Company is doing.  And I do not want to convey



          23   the impression that based upon our investigations we



          24   have reason to believe that there is material



          25   inaccuracy or imprudence with the Company's books
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           1   and records and the Company's behavior.



           2                  MS. HOGLE:  Thank you.



           3                  COMMISSIONER LEVAR:  Was that all,



           4   Ms. Hogle?



           5                  MS. HOGLE:  That's all.  Thank you.



           6                  COMMISSIONER LEVAR:  Commissioner



           7   Clark or White, do you have anything further?



           8                  COMMISSIONER CLARK:  I do, if I may.



           9   I'm trying to understand this important testimony,



          10   and I would put a question to you that I hope will



          11   help us explore this a little bit better.  I'd like



          12   you to compare, if you can, the Division's level of



          13   comfort with its most recent EBA report -- its most



          14   recent review of an EBA filing by the Company and



          15   compare that, if you can, to the Division's level of



          16   comfort typically with the recommendations it would



          17   make in response to a rate case filing.  Is there a



          18   material difference there, if you know?  I know that



          19   you've been involved in rate cases in the past.



          20                  THE WITNESS:  Well, that's actually a



          21   difficult question for me to answer.  And maybe



          22   others in the Division could answer it better.



          23                  COMMISSIONER CLARK:  I'm not asking



          24   you to manufacture an answer.  Just if you know or



          25   have an opinion.
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           1                  THE WITNESS:  I would say that on the



           2   whole, as the situation has evolved to this point,



           3   there's not a significant difference in comfort



           4   level.  That said, I think we pointed out in our



           5   audit reports and in my testimony that there are



           6   areas that the Company operates in that, frankly,



           7   without basically looking over their shoulder 24/7,



           8   we might not ever be able to attain a level of



           9   complete comfort.  But I am saying that we have no



          10   evidence that there's material problems.  And if we



          11   went out and were able to have infinite time and



          12   resources and investigated the whole universe, we'd



          13   probably find additional problems, but we don't see



          14   that right now as likely to result in anything big.



          15                  COMMISSIONER CLARK:  And so if we



          16   were to take, for example, from a rate case setting,



          17   a projection of expense in an account that perhaps



          18   relates to some type of labor maintenance of utility



          19   facilities, is there a difference in reaching



          20   conclusions about that kind of numerical



          21   presentation by the Company versus EBA data?



          22                  THE WITNESS:  Well, as I'm thinking



          23   about it, there would probably be less review of the



          24   minutia of the Company's filing in a rate case,



          25   whereas in the EBA filing, we are attempting to look
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           1   at the minutia.  So it would depend on whether the



           2   analyst in a rate case focuses on a particular line



           3   item, for example, in the Company's filing and wants



           4   to dig deeply into it for some reason.  And that



           5   will vary from line item to line item.  Some line



           6   items will get relatively little review, and others



           7   will be more intensely reviewed.



           8                  COMMISSIONER CLARK:  Thank you.  That



           9   concludes my questions.  Thank you.  Chair Levar?



          10                  COMMISSIONER LEVAR:  Thank you,



          11   Mr. Peterson.  And I think it's an appropriate time



          12   for a short break before your next witness, Ms.



          13   Schmid.  So why don't we reconvene at 10:45.



          14                  (A brief recess was taken.)



          15                  COMMISSIONER LEVAR:  We're back on



          16   the record.  Ms. Schmid?



          17                  MS. SCHMID:  Yes.  The Division would



          18   like to call its next witness, Mr. David Thomson.



          19                      DAVID THOMSON,



          20   having been first duly sworn to tell the truth, was



          21            examined and testified as follows:



          22                       EXAMINATION



          23   BY MS. SCHMID:



          24        Q.   Good morning.



          25        A.   Good morning.
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           1        Q.   Please state your full name, business



           2   address, title and employer for the record.



           3        A.   Okay.  My name is David Thomson,



           4   T-h-o-m-s-o-n, without a "P."  I am a utility



           5   technical consultant for the Division of Public



           6   Utilities, and I have participated in the docket on



           7   behalf of the Division.  My business address is 160



           8   East 300 South, Salt Lake City, Utah 84111.



           9        Q.   Did you prepare and cause to be filed your



          10   direct testimony, designated as DPU Exhibit No. 6.0



          11   Direct with accompanying exhibits and your



          12   surrebuttal testimony, designated as DPU Exhibit No.



          13   6.0-SR?



          14        A.   Yes.



          15        Q.   Do you have any changes to that testimony?



          16        A.   I do not.



          17        Q.   If I were to ask you today the same



          18   questions that are in that testimony, would your



          19   answers today be the same as they are written?



          20        A.   Yes.



          21        Q.   With that, the Division would like to move



          22   for the admission of Mr. Thomson's direct testimony



          23   with exhibits and his surrebuttal testimony.



          24             COMMISSIONER LEVAR:  If anyone objects to



          25   that motion, please indicate to me.  I'm not seeing
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           1   any, so the motion is granted.



           2   BY MS. HOGLE:



           3        Q.   Do you have a summary?



           4        A.   I do.



           5        Q.   Please proceed.



           6        A.   Good morning, Commissioners.  I am sure



           7   that you have read my testimony applicable to this



           8   docket, so I will be brief in my summary statement.



           9   As explained in my direct testimony and surrebuttal



          10   testimony, the Division believes that cost



          11   adjustments from prior periods should not be allowed



          12   in future deferral periods where the deferral amount



          13   has, by Commission order, been closed for being



          14   filed.  If costs or benefits flow between years, the



          15   yearly rate setting mechanism of the EBA is



          16   violated.  The deferral period, in essence, starts



          17   at inception and never ends, resulting in



          18   retroactive ratemaking.  If the Company believes



          19   that its prior period account adjustments qualify,



          20   it has the option to file for a deferred accounting



          21   order with the Commission to seek the recovery of



          22   adjustment costs in future rates.  The Division



          23   recommends that retroactive ratemaking practice



          24   should not be permitted in EBA filings.



          25             Second, the Division is asking that the
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           1   Commission specifically clarify that the Company may



           2   bear the risk of imprudent outages caused by its



           3   agents and partners when facts warrant on a case by



           4   case basis.  The Company is best positioned to



           5   ensure adequate and prudent performance by its



           6   commercial agents and partners.  The risk of those



           7   business relationships is the Company's risk, not



           8   rate payers' risk.  And that concludes my summary.



           9                  MS. SCHMID:  Mr. Thomson is now



          10   available for questions from the parties and from



          11   the Commission.



          12                  COMMISSIONER LEVAR:  Thank you.  I'll



          13   go to Mr. Moore next.



          14                  MR. MOORE:  We have no cross.  Thank



          15   you.



          16                  COMMISSIONER LEVAR:  Mr. Dodge?



          17                  MR. DODGE:  I have no questions.



          18   Thank you.



          19                  COMMISSIONER LEVAR:  Mr. Evans?



          20                  MR. EVANS:  No questions.  Thank you.



          21                  COMMISSIONER LEVAR:  Ms. Hogle?



          22                       EXAMINATION



          23   BY MS. HOGLE:



          24        Q.   I just have a few based on your summary.



          25   Good morning, Mr. Thomson.  I believe you testified
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           1   regarding what the Division or what you call out of



           2   period adjustments.  So I just want to explore that



           3   a little bit.  The Company's adjusted accounting



           4   entries are made to costs for future rates; is that



           5   right?



           6        A.   Yes.



           7        Q.   Okay.  And so these adjusting accounting



           8   entries are not being made to rates, correct?  Based



           9   on what you just said that they're being made to



          10   cost, not to --



          11        A.   Well, the rates are based on the costs,



          12   net power costs.



          13        Q.   But the rates are not the same as costs,



          14   correct?



          15        A.   Well, net power cost uses a cost per



          16   megawatt, so it uses the cost to figure out the cost



          17   per megawatt, which is applied to actual megawatts



          18   to come up with a historical net power cost.



          19        Q.   You would agree with me though that costs



          20   are different from rates?



          21        A.   I can't agree with that.  I must have



          22   misunderstood the original question when I said yes.



          23   Rates are based on costs.



          24        Q.   Okay.  And do you agree with me that



          25   retroactive ratemaking deals with changes to rates,
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           1   not changes to costs?



           2        A.   No.



           3        Q.   You don't agree with me that retroactive



           4   ratemaking means changing rates that have already



           5   been set?



           6        A.   I agreed that if you had just cost, it



           7   will affect your rates.



           8        Q.   Okay.  So you do agree with me that



           9   retroactive ratemaking deals with changing rates?



          10                  MS. SCHMID:  Objection.  Asked and



          11   answered.



          12                  COMMISSIONER LEVAR: I think we're



          13   back to that point.  I think I'll allow this answer.



          14        A.   If you adjust costs, it will affect your



          15   rates.



          16   BY MS. HOGLE:



          17        Q.   Okay.  So is that a "yes?"  Retroactive



          18   ratemaking means adjusting rates, means changing



          19   rates?



          20        A.   You're not allowed to do retroactive



          21   ratemaking -- retroactive adjustments to ratemaking.



          22        Q.   So I think we're back to the same



          23   question.  You agreed with me, I think, that rates



          24   are different from costs.



          25        A.   Costs are part of ratemaking.

�                                                                          66











           1        Q.   But they're different, correct?



           2        A.   No.  The costs flow into and create rates



           3   which the people pay for, and the rates that they



           4   pay for are based upon the costs.



           5        Q.   Do you agree with me that for the EBA,



           6   rates change annually?



           7        A.   They do, but they're not based upon



           8   retroactive adjustments.  They're based on 12 months



           9   of actual costs for that period.



          10        Q.   Okay.  And so the rates that were set in



          11   last year's EBA, those -- if they're not adjusted,



          12   the rates are not adjusted, that means that they're



          13   final until new rates are put in place.  Would you



          14   agree with me?



          15        A.   That's correct.



          16        Q.   Okay.  I want to take you to your



          17   testimony regarding imprudent outages.  Do you have



          18   that in front of you?



          19        A.   My surrebuttal?



          20        Q.   Your direct testimony.



          21        A.   Okay.  The one filed September 21st?



          22        Q.   Correct.  And then you also reference as



          23   an exhibit, I think, the Daymark report; is that



          24   correct?  Do you have that in front of you as well?



          25        A.   Yes.
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           1        Q.   Okay.  So I do want to ask you a general



           2   question about outages.  Is the recovery of costs



           3   for a specific outage an issue in this case?



           4        A.   Pardon me?



           5        Q.   Is the recovery of costs for a specific



           6   outage an issue in this case?  Is the Company



           7   seeking to recover any costs for an outage in this



           8   case?  The Company isn't, correct?  The Company, in



           9   this case, is not requesting recovery of any costs



          10   for any outages, is it?



          11        A.   In this docket?



          12        Q.   In this docket.  Correct.



          13        A.   Yes.



          14        Q.   You're agreeing with me?



          15        A.   Yes.



          16        Q.   Okay.  So the Commission can't weigh in on



          17   an issue if there's no specific outage that was



          18   caused by a third-party operator, can it, in this



          19   case?



          20                  MS. SCHMID:  Objection.  Calls for a



          21   legal conclusion.



          22                  COMMISSIONER LEVAR:  Ms. Hogle, do



          23   you want to respond to the objection?



          24                  MS. HOGLE:  I'm not sure that was a



          25   legal question.  It was simply a question of whether
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           1   the Commission can weigh in on an issue that is not



           2   before it.



           3                  MS. SCHMID:  That is a legal



           4   question.



           5                  COMMISSIONER LEVAR:  I think we have



           6   his answer to the fact that the issue is not before



           7   us in the docket, and so with Ms. Schmid's



           8   objection, I think that's the appropriate conclusion



           9   of his answer to that issue.



          10   BY MS. HOGLE:



          11        Q.   Okay.  And so the Division's



          12   recommendation for the Commission to make a



          13   statement about imprudent outages, do you agree that



          14   that is something that the Division is testifying to



          15   specifically in your testimony?



          16        A.   My position is stated in my testimony.



          17        Q.   Okay.



          18        A.   That we're looking for the Commission to



          19   clarify something that has been contentious and



          20   problematic in prior dockets.



          21        Q.   But that is not an issue in this case.



          22   You have already agreed with me.



          23        A.   The issue is setting EBA policy after an



          24   evaluation.  That's what we're asking for.



          25        Q.   And so you're asking the Commission to
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           1   opine in this matter without any context or any



           2   facts as to any specific outage, correct?



           3        A.   We're asking nothing specific.  We're



           4   asking in a general matter to have them clarify so



           5   in the future this problem won't keep coming up.



           6        Q.   But right now it's not a problem, is it?



           7        A.   It is a problem.  If you try and file an



           8   EBA report, we have a disagreement on this subject.



           9   And it will go forward with that disagreement, and



          10   we're hoping the Commission will clarify that so in



          11   the forward when there's outages caused by -- when



          12   there's discussions whether an outage should be



          13   allowed or not or talked about or ignored because it



          14   was done by an agent or a principal, that that won't



          15   come up anymore, that it can be discussed, not just



          16   say, "Well, they're an agent so we can't talk about



          17   that outage."



          18        Q.   Okay.  So can you turn to the Daymark



          19   report, please?



          20        A.   Pardon me?



          21        Q.   Can you please turn to the Daymark report



          22   that you have, please?  That very first page dated



          23   September 21st.  Can you read the last sentence on



          24   that page, please?



          25        A.   Read where?
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           1        Q.   The last sentence on that first page of



           2   that Daymark report.



           3        A.   "It is self-evident that costs incurred as



           4   a direct result of imprudent action are not



           5   prudently incurred costs."



           6        Q.   Do you agree with me that "self-evident"



           7   means needing no further explanation or



           8   demonstration?



           9                  MS. SCHMID:  Objection to the extent



          10   it calls for a legal conclusion, but he can answer



          11   as to common understanding.



          12                  COMMISSIONER LEVAR:  Do you have any



          13   response to the objection, Ms. Hogle?



          14                  MS. HOGLE:  I'm just wondering if he



          15   agrees with me that generally "self-evident" means



          16   needing no further explanation.



          17                  COMMISSIONER LEVAR:  I'll allow the



          18   question to be answered under common understanding.



          19   I'll allow you to answer the question based on your



          20   understanding of the term.



          21        A.   If something is not prudent, then it's



          22   imprudent.  If it's imprudent, then it's not



          23   prudent; that's self-evident.



          24   BY MS. HOGLE:



          25        Q.   And do you agree with me that generally
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           1   "self-evident" means needing no additional



           2   explanation?



           3        A.   No.  I think it's a case-by-case matter,



           4   which we took great pains to point out in our



           5   testimony -- a case-by-case matter after analysis



           6   that may be self-evident.



           7                  MS. HOGLE:  Thank you.  I have no



           8   further questions.



           9                  COMMISSIONER LEVAR:  Thank you.  Any



          10   redirect, Ms. Schmid?



          11                  MS. SCHMID:  Just a little.



          12                  RE-DIRECT EXAMINATION



          13   BY MS. SCHMID:



          14        Q.   Mr. Thomson, you were asked questions



          15   about this Pilot Program and outages.  And is it



          16   true that you said the Division wants the Commission



          17   to make a statement that the Company can be



          18   responsible for outages on a case-by-case basis



          19   caused by its partners, agents, or contractors?



          20        A.   Yes.



          21        Q.   Is it your understanding that the purpose



          22   of this section of the EBA process is to evaluate



          23   and take comments on the Pilot Program so we know



          24   where we are?



          25        A.   Yes.
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           1                  MS. SCHMID:  Those are all my



           2   questions.  Thank you.



           3                  COMMISSIONER LEVAR:  Thank you.  Any



           4   recross, Ms. Hogle?  Commissioner White, any



           5   questions for Mr. Thomson?



           6                  COMMISSIONER WHITE:  If the



           7   Commissioner were harking back to Ms. Schmid's



           8   statement, if the Commissioner were to make such a



           9   statement, does that change anything that the



          10   Commission has a right to do currently under the



          11   EBA?  Is it just essentially put something, you



          12   know, expressly in writing that the Commission



          13   already has a right to do?



          14                  THE WITNESS:  The Commission can do



          15   whatever it wants, but what we're -- she kind of



          16   summed up our position.  I'm not sure if I



          17   understand your question.



          18                  COMMISSIONER WHITE:  That's okay.  I



          19   have no further questions.  Thanks, Chair.



          20                  COMMISSIONER LEVAR:  Commissioner



          21   Clark, any questions?



          22                  COMMISSIONER CLARK:  No questions.



          23   Thank you.



          24                  COMMISSIONER LEVAR:  Thank you.  I



          25   don't have anything further.  Thank you,
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           1   Mr. Thomson.  Ms. Schmid?



           2                  MS. SCHMID:  Those are the Division's



           3   two witnesses.



           4                  COMMISSIONER LEVAR:  Thank you.



           5   We'll go to Ms. Hogle now.



           6                  MS. HOGLE:  Rocky Mountain Power



           7   calls Mr. Mike Wilding.



           8                   MICHAEL G. WILDING,



           9   having been first duly sworn to tell the truth, was



          10            examined and testified as follows:



          11                       EXAMINATION



          12   BY MS. HOGLE:



          13        Q.   Good morning, Mr. Wilding.



          14        A.   Good morning.



          15        Q.   Could you please state your name, address,



          16   and position for the record?



          17        A.   Yes.  My name is Michael G. Wilding.  I am



          18   the manager of net power costs of PacifiCorp, and my



          19   address 825 Northeast Multnomah Street, Suite 600,



          20   Portland, Oregon 97232.



          21        Q.   And in that capacity did you prepare or



          22   cause to be prepared direct testimony and Exhibit A



          23   and work papers filed on September 21st, 2016?



          24        A.   Yes.



          25        Q.   Rebuttal testimony filed November 16,
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           1   2016?



           2        A.   Yes.



           3        Q.   And surrebuttal testimony and work papers



           4   filed December 15 2016?



           5        A.   Yes.



           6        Q.   And do you have any changes to any of that



           7   testimony?



           8        A.   No.



           9        Q.   So if I were to ask you the questions in



          10   that testimony again here today, your answers would



          11   be the same?



          12        A.   Yes.



          13                  MS. HOGLE:  I move for the admission



          14   into evidence of Mr. Wilding's direct testimony and



          15   Exhibit A, rebuttal testimony and surrebuttal



          16   testimony and work papers.



          17                  COMMISSIONER LEVAR:  Thank you.  If



          18   anyone objects to that option, please indicate to



          19   me.  And I'm not seeing any so the motion is



          20   granted.



          21   BY MS. HOGLE:



          22        Q.   Thank you.  Mr. Wilding, what issues were



          23   addressed in the direct testimony in this case?



          24        A.   So pursuant to the most recent scheduling



          25   order, indirect testimony's parties proposed changes
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           1   that they would like to make to the current EBA.



           2        Q.   And what issues will you be addressing



           3   today?



           4        A.   Because all of those issues are contested,



           5   I will summarize the Company's position for each of



           6   the eight issues.



           7             First, the EBA is in the public interest



           8   and does provide value to the Company's customers.



           9   Second, the Company is proposing to include chemical



          10   cost start-up fuel and production tax credits as



          11   part of the EBA.  Third, the mismatch issue can be



          12   best resolved by annual updates to base net power



          13   costs, or if that is determined to be not in the



          14   public interest, then to leave the manner in which



          15   base NPC is set unchanged.  Fourth, the accounting



          16   for actual net power costs in the EBA should remain



          17   unchanged.  Fifth, the carrying charge in the EBA



          18   should not be changed until the next general rate



          19   case.  Sixth, the EBA procedural schedule could be



          20   modified to allow the DPU more time to complete its



          21   audit or its prudence review report, but the rounds



          22   of testimony should not be changed.  Seventh, a



          23   statement regarding the outages and the prudency of



          24   costs related to the outages is not needed this time



          25   because it will not change anything.  And then
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           1   lastly, eight, the Company's position is that



           2   wheeling revenues should be included in the EBA.



           3        Q.   Why does the Company believe that the EBA



           4   is in the public interest, Mr. Wilding?



           5        A.   So for the Company, the EBA is an integral



           6   and necessary ratemaking mechanism because it allows



           7   for the timely recovery of the costs that the



           8   Company incurs to provide safe and reliable energy



           9   to its customers.  And the EBA ensures that



          10   customers only pay the cost of the energy they



          11   consume, no more and no less.  And truing-up the



          12   actual net power costs to the net power costs in



          13   base rates each year keeps rates just and reasonable



          14   and in the public interest.  And as the net power



          15   costs are a significant portion of the Company's



          16   revenue requirement, one of benefits of the EBA in



          17   allowing those costs -- the net power costs -- to be



          18   trued-up is it mitigates the need for more frequent



          19   rate cases.  And, in fact, we haven't filed a rate



          20   case in Utah since 2014.



          21             The EBA also helps ensure that customers



          22   are serviced by a financially healthy company, or a



          23   financially healthy utility, and it's a balance



          24   mechanism by which neither customers nor the Company



          25   benefit at the expense of others.  And the
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           1   Commission recently acknowledged that the EBA and



           2   the Pilot Program would continue through 2019 in the



           3   recently approved EBA tariff.  And at this time, the



           4   Company would respectfully request that the EBA be



           5   made permanent and continue on after 2019.



           6        Q.   Are there any modifications to the EBA



           7   that the Company proposes to make at this time?



           8        A.   Yes.  So as I mentioned, the Company has



           9   proposed to include chemical costs, start-up fuel,



          10   and production tax credits in the EBA.  And this is



          11   because they have a similar profile to net power



          12   costs.  Chemicals are used in the pollution control



          13   and are largely dependent upon our coal generation.



          14   And start-up fuel is essential in our coal



          15   generation process and is also subject to market



          16   exposure, and therefore start-up fuel should be



          17   treated just like the coal fuel expense, which is



          18   part of net power costs.



          19             And then finally, the amount of production



          20   tax credits received is entirely dependent upon



          21   renewable generation, which in turn is dependent on



          22   the variable weather conditions.



          23        Q.   At this time, would you like to discuss



          24   the mismatch issue that was addressed by the



          25   Division in its testimony earlier today?
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           1        A.   So the mismatch issue is the fact that the



           2   time period of base net power cost is not always



           3   aligned with the EBA deferral period or the period



           4   of actual net power costs.  And this is because the



           5   test period from the general rate case in which base



           6   net power costs are set, like I said, doesn't align



           7   with actual net power costs or the EBA deferral



           8   period.  And sometimes, this can be one of the



           9   underlying causes of the variances in the EBA.



          10        Q.   And in your opinion, Mr. Wilding, what is



          11   the best way to resolve the mismatch issue?



          12        A.   So the Company would support the



          13   unbundling of net power costs from general rates and



          14   resetting base net power costs annually.  And this



          15   would ensure that the forecast of base net power



          16   costs never grows still, and that the test period



          17   will always line up with the deferral period.  And



          18   furthermore, it would give customers a more accurate



          19   price point by which they could more wisely



          20   determine their energy consumption.  However, if the



          21   Commission determines that annual updates are not in



          22   the public interest, then the manner in which base



          23   net power costs are set should remain unchanged.



          24        Q.   And do you have an opinion regarding the



          25   Division's proposal on how to resolve the mismatch
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           1   issue?



           2        A.   Yes.  So the Company opposes the



           3   Division's proposal for a three-year rate case cycle



           4   simply because it will not have the desired outcome



           5   of mitigating the annual EBA adjustment.  And though



           6   the Company generally supports forecasting as a



           7   rate-setting tool, the DPU's proposal goes beyond



           8   that which is reasonable in the rate-making process.



           9   And simply -- like I said -- simply matching the



          10   period for base MPC and actual MPC will not mitigate



          11   or guarantee smaller variances in the EBA because --



          12   and this is because a forecast grows still not only



          13   because the time period forecasted has passed, but



          14   the inputs upon which that forecast is based change



          15   over time.  And so, for example, if the Company were



          16   to forecast net power costs today for calendar year



          17   2020, that forecast would grow, increasing still



          18   leading up to 2020 because the things that that



          19   forecast were based on -- such as market prices for



          20   energy and natural gas load, weather conditions --



          21   all those things would change and would not



          22   guarantee a smaller variance in the EBA.



          23             And just like all those things will change



          24   in a forecast, those things are going to change when



          25   comparing actual net power costs to base net power
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           1   costs, regardless of when the forecast is set.  And



           2   so whether it's an annual update or an update three



           3   years in advance, those things are going to change



           4   and there's always going to be an EBA variance.  But



           5   the further out the forecast is, the likelihood of



           6   greater variances will occur.



           7             And then my last point would be that using



           8   a single point in time forecast to set rates three



           9   years in advance increases the likelihood that rates



          10   will not always be just and reasonable.  So, for



          11   example, if you set or you do a forecast of net



          12   power costs for three years down the road, it could



          13   show increasing net power costs and, consequently, a



          14   rate increase would be scheduled for three years



          15   down the road to capture that forecast.  However,



          16   because things change over time, when that period



          17   actually arrives, net power costs could actually be



          18   decreasing, and therefore your rates and your actual



          19   costs would be deviating.  Just increasing more



          20   variances in the EBA would also result in unjust and



          21   unreasonable rates.



          22        Q.   Do any other parties in the case agree



          23   with you regarding the Division's proposal on the



          24   mismatch issue?



          25        A.   Yes.  So UAE, they also oppose the
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           1   three-year NPC forecast in the rate case cycle.  The



           2   OCS suggests that the DPU's proposal would be



           3   equivalent to Questar's requirement to file a



           4   general rate case every three years and its



           5   infrastructure replacement tracker.  However, my



           6   understanding is that this condition exists as the



           7   result of a settlement.  And also, the



           8   infrastructure replacement tracker really can't be



           9   compared to the EBA, because one tracks capital



          10   costs and infrastructure and the other tracks



          11   variable fuel costs.  So they're apples and oranges.



          12        Q.   So, Mr. Wilding, we have just heard



          13   testimony here today about base net power costs and



          14   the fact that they haven't been set since 2014.  I



          15   believe that was the last general rate case.  Given



          16   that, why is there no need currently to reset base



          17   net power costs?



          18        A.   So there's not a current need to reset



          19   base net power costs because the base net power cost



          20   and actual net power cost right now are actually



          21   fairly close.  And the base net power cost from the



          22   2014 general rate case was a settled amount; it was



          23   based on our forecast, but it was a settlement.  And



          24   in the most recent EBA quarterly filing from the



          25   third quarter, the net power cost variance before
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           1   adjustments for Deer Creek and everything -- so



           2   simply net power costs -- was a $1.7 million



           3   giveback to customers, so we're fairly close.



           4        Q.   Can you now talk about the Division's



           5   proposal regarding the adjusting accounting entries



           6   in the EBA?



           7        A.   Yes.  So as we heard, the Division



           8   proposed to disallow adjusting accounting entries in



           9   the EBA, and this is not just and reasonable and is



          10   based on the opinion that these adjusting accounting



          11   entries constitute retroactive ratemaking.  However,



          12   in my opinion, the Utah statute is fairly clear and



          13   it explicitly states that the EBA does not



          14   constitute impermissible retroactive ratemaking.



          15   And then, additionally, the Company is not seeking



          16   to unwind rates that have been previously set by the



          17   Commission.  However, we're rather trying to set a



          18   new rate based on the current calendar year



          19   accounting of net power costs.  And the use of



          20   adjusting accounting entries are just typical and



          21   normal accounting.



          22             The accounting records are kept in



          23   accordance to generally accepted accounting



          24   principles and are subject to an independent audit



          25   each year.  And in the Company's books and records,
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           1   each accounting entry has what's called an



           2   accounting period and an operating period.  And the



           3   accounting period is just simply when the expense



           4   was incurred.  So in accordance with GAAP, the



           5   Company would book that expense or that net power



           6   cost item in the expense that it was incurred.  And



           7   then sometimes after the books have closed for that



           8   accounting period, we may receive new information



           9   for whatever reason, and, at that point, an adjusted



          10   accounting entry is necessary.  And so when that



          11   happens, what we do is we book that adjustment in



          12   the period in which it became known or the current



          13   accounting period, and so it has a current



          14   accounting period, but we would -- simply to create



          15   an audit trail so that expense or that net power



          16   cost item could be traced -- we would include an



          17   operating period that would differ from the



          18   accounting period.



          19        Q.   So why should the accounting for actual



          20   net power costs remain unchanged for purposes of the



          21   EBA?



          22        A.   So the EBA defines the deferral period as



          23   the calendar year prior to the EBA filing date.  And



          24   the DPU points out that this is the calendar year



          25   accounting period.  And the net power costs
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           1   currently included in the EBA are the net power



           2   costs booked during the calendar year accounting



           3   period or during the deferral period.  And in



           4   contrast to the DPU statement, if the net power



           5   costs reported in the EBA complies with GAAP



           6   accounting, this will create a clean accounting in



           7   the EBA of net power costs, and it will allow those



           8   net power cost items to be reconciled and tied back



           9   to the FERC 41, the annual results of the operation,



          10   the annual 10-K.  The DPU's proposal in contrast



          11   would represent a deviation from GAAP accounting and



          12   would make tying those back more difficult.



          13        Q.   Mr. Wilding, do you have any examples or



          14   any illustrations that would shed light on why the



          15   Division's proposal to do away with adjusting



          16   accounting is not in the public interest?



          17        A.   Certainly.  Thank you.  I actually outline



          18   multiple examples in my rebuttal testimony, but a



          19   real simple example would be -- say the Company had



          20   a net power cost item, and it rightfully accounted



          21   for it when it was incurred in 2015.  But then in



          22   2016, for whatever reason, it was determined that



          23   the Company was overcharged in 2015.  However, those



          24   overcharges flow through the EBA as a net power cost



          25   item.  Well, in 2016, what we would do now is we
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           1   would make an adjusted accounting entry, and we



           2   would book the incremental change or the refund of



           3   those overcharges, and it would have an accounting



           4   period of 2016 when the adjustment became known,



           5   but it would have an operating period of 2015 simply



           6   to create an audit trail that it could be traced



           7   back to the initial overcharges.  And currently,



           8   what the Company would do is that would be included



           9   in the net power costs for 2016, and it would flow



          10   through the EBA and be returned to customers.  And,



          11   in my opinion, that's just and reasonable for them



          12   to receive that refund in this scenario because they



          13   paid for the initial overages the year before.



          14   However, the DPU proposal would be that the Company



          15   would not include that item in its net power cost,



          16   and therefore the customers would not receive the



          17   benefit in this scenario.



          18        Q.   Let's switch to carrying charge, the



          19   carrying charge issue.  Can you describe what



          20   parties' positions are regarding the carrying charge



          21   issue?



          22        A.   Yes.  So all parties have proposed



          23   changing the carrying charge, and pursuant to a



          24   settlement agreement that we've already talked



          25   about, we believe the carrying charge should not be
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           1   changed until the next general rate case.  And at



           2   that time, the Company would support a carrying



           3   charge that is consistent with our other mechanisms



           4   or, namely, the average corporate bond rate of the



           5   preceding year.  The Company does not support a



           6   short-term rate, simply because the recovery of the



           7   EBA -- or the amortization of the EBA -- is not



           8   short term.  From the beginning of the deferral



           9   period until the end of the rate effective period is



          10   35 months, so just one month shy of three years, and



          11   this is clearly not short term.



          12             Additionally, the EBA is not materially



          13   different from our other mechanisms that use the



          14   average corporate bond rate, and therefore it



          15   doesn't warrant a different rate.



          16        Q.   Can you testify to the Commission's



          17   position on the Division's proposed modifications to



          18   the EBA procedural schedule?



          19        A.   The Company's position?



          20        Q.   The Company's position.



          21        A.   The Company would support a change in the



          22   EBA procedural schedule to allow the DPU more time



          23   to complete its review or its audit if that schedule



          24   included interim rates as outlined in testimony.



          25   And, in fact, there are other mechanisms we have --
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           1   namely the RBA -- that does include interim rates.



           2   However, if it's determined that interim rates are



           3   not in the public interest, we would not support a



           4   change in the procedural schedule.



           5        Q.   Does the Company have a position on the



           6   OCS's proposal to modify the EBA procedural



           7   schedule?



           8        A.   Yes.  So the Company opposes eliminating



           9   our ability to reply to the DPU audit report at the



          10   same time as all other parties, and this is because



          11   the Company bears the burden to show that our costs



          12   are prudent.  And, therefore, in my opinion, its



          13   equitable and due process would dictate that the



          14   Company be allowed to respond to the audit report at



          15   the same time as all other parties.  However, again,



          16   if the Commission were to determine that all parties



          17   should have equal rounds of testimony, then it's the



          18   Company's position that all intervening parties



          19   should have to file direct testimony at the same



          20   time or at the time of the DPU audit report.



          21                  MR. MOORE:  Excuse me.  May I



          22   interject here?  When you said due process, were you



          23   referring to a legal proposition or more of a common



          24   term for a due process such as just general



          25   fairness?
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           1                  COMMISSIONER LEVAR:  I think I'm



           2   going to ask Mr. Moore if he's making an objection.



           3   If it's a question, it should probably wait for



           4   cross-examine, but if you're making an objection --



           5                  MR. MOORE:  I will object that he



           6   offered legal conclusion to the extent that he made



           7   an opinion on the due process cause of constitution.



           8                  COMMISSIONER LEVAR:  Ms. Hogle, do



           9   you want to respond to the objection, and are you



          10   willing to strike that portion?



          11                  MR. MOORE:  I'm moving to strike that



          12   portion.  Thank you, Chairman.



          13   BY MS. HOGLE:



          14        Q.   Mr. Wilding, when you mentioned due



          15   process, what did you mean?



          16             COMMISSIONER LEVAR:  At this point, do you



          17   have a response to the objection before we ask



          18   further questions of the witness?



          19                  MS. HOGLE:  Yes, I do.  I believe



          20   that Mr. Wilding was testifying to the fairness, not



          21   necessarily the legal term "due process" but the



          22   fairness, and therefore I think that his objection



          23   is not warranted in this case.



          24                  COMMISSIONER LEVAR:  And I'm going to



          25   deny the objection.  I think due process has a legal
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           1   meaning but also has a general common meaning, and I



           2   agree that that's the meaning to which the witness



           3   was referring, so, Ms. Hogle, continue.



           4                  MS. HOGLE:  Thank you.  I'm not sure



           5   that Mr. Wilding was finished with that part of his



           6   testimony.  Are we --



           7                  COMMISSIONER LEVAR:  If it would help



           8   to restate the question and start over with the last



           9   question --



          10   BY MS. HOGLE:



          11        Q.   Okay.  So I believe that we left off on



          12   the reasoning or the reasons why the Commission or



          13   why the Company opposes the OCS's recommendation as



          14   far as the changes to the procedural schedule.  We



          15   finished that one; is that correct, Mr. Wilding?



          16        A.   I believe so, but I can restate it.



          17        Q.   No, that's fine.  Does the Company have a



          18   position regarding the Division's proposal regarding



          19   imprudent outages?



          20        A.   Yes.  A clarifying statement from the



          21   Commission regarding outages is unnecessary at this



          22   time because it will not change anything.  The



          23   Company agrees and the statute is very clear that we



          24   cannot recover imprudent costs.  And each outage is



          25   unique, and therefore it has to be reviewed on a
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           1   case-by-case basis.  Therefore, a statement is not



           2   going to -- a statement at this time from the



           3   Commission is not going to change the fact that each



           4   outage has to be reviewed on a case-by-case-basis



           5   and that there will be back and forth between



           6   parties on the prudence of the outage.



           7             And, furthermore, the Company has never



           8   argued that we cannot be held responsible simply



           9   because a third party was involved.  However, we



          10   have argued that the decision to hire a third



          11   party -- the selection process, the contract itself,



          12   and the management of that contract -- were all



          13   prudent decisions, and therefore the outage should



          14   not be deemed imprudent.  And the standard for



          15   determining prudence is super clear in that a



          16   reasonable utility -- knowing what a utility should



          17   have known -- would have incurred that cost.  And,



          18   like I said, because an outage is unique, regardless



          19   of whether or not a third party is involved, it has



          20   to be reviewed on a case-by-case basis.  And for



          21   that reason, the Company does not believe a



          22   statement from the Commission is necessary at this



          23   time.



          24        Q.   Finally, what is the Company's position



          25   regarding wheeling revenues in the EBA and including
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           1   them in the EBA?



           2        A.   So in regard to willing revenues, it's the



           3   Company's preference that they stay in the EBA



           4   simply for administrative convenience.  We already



           5   have a deferral mechanism in place for the EBA and



           6   they should just stay there.



           7        Q.   Mr. Wilding, does that conclude your



           8   testimony?



           9        A.   Yes.  Thank you for your time.



          10                  MS. HOGLE:  Mr. Wilding is available



          11   for cross-examination or questions from the



          12   Commission.  Thank you.



          13                  COMMISSIONER LEVAR:  Thank you.  Ms.



          14   Schmid?



          15                       EXAMINATION



          16   BY MS. SCHMID:



          17        Q.   Thank you.  Good morning, Mr. Wilding.



          18   Would the Division's proposal regarding the mismatch



          19   issue prevent the Company from reporting expenses,



          20   costs, and the like in its books according to GAAP?



          21        A.   No, but I don't think there's a connection



          22   between the mismatch issue and the adjusted



          23   accounting.



          24        Q.   Does the Company only keep one set of



          25   books, or are there books for tax purposes, books
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           1   for regulatory accounting, and books for GAAP



           2   accounting, for example?



           3        A.   So the Company has -- I guess you would



           4   say the Company has one set of books, and then



           5   adjustments are made for different reporting



           6   purposes.  And the outcome is, yes, a different set



           7   of reporting.



           8        Q.   Let's go to adding things into the EBA.



           9   So you propose that chemicals, start-up fuel costs,



          10   and production tax credits be included in the EBA;



          11   is that correct?



          12        A.   Yes.



          13        Q.   Is it correct that you characterize these



          14   costs as volatile and that they vary with generation



          15   and weather?



          16        A.   Yes.  They do vary with generation and



          17   weather.



          18        Q.   Are there other items that you would



          19   characterize as volatile and that vary with



          20   generation and weather?



          21        A.   At this time, no.  That's why we limited



          22   the scope of what we would want to include in the



          23   EBA to items that have a similar profile to net



          24   power costs.



          25        Q.   So is it your testimony that the Company
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           1   would not seek to expand the scope of the EBA to



           2   include other things that are volatile and that vary



           3   with generation and weather?



           4        A.   It would be my testimony that at this time



           5   we do not have plans to seek to the EBA, but I would



           6   not put a definitive stamp on that, that that will



           7   never change.



           8        Q.   So it's possible that the EBA scope could



           9   be expanded?



          10        A.   Yes, with Commission approval.  But, like



          11   I said, at this time, we have no plans as a company



          12   to ask for inclusion of additional costs besides



          13   what's already been asked for.



          14        Q.   Turning now to outages caused by



          15   contractors and agents, do you recall Mr. Thomson's



          16   statement that the Commission should clarify that



          17   ratepayers may pay -- should not pay for outage



          18   costs where imprudence is due to the actions of the



          19   Company's agents or contractors?



          20        A.   I do recall that statement, yes.



          21        Q.   And is it true that you said such a



          22   statement is not necessary?



          23        A.   Yes.



          24        Q.   So do you agree that the Commission may



          25   order the Company to pay for costs related to
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           1   imprudent actions caused by the Company's agents or



           2   contractors?



           3                  MS. HOGLE:  Objection.  I believe



           4   that Mr. Wilding does not have sufficient facts or



           5   context by which he can answer that question.



           6                  COMMISSIONER LEVAR:  Do you want do



           7   respond to the objection, Ms. Schmid?



           8   BY MS. SCHMID:



           9        Q.   Let's see if I can rephrase.  Is it your



          10   understanding that the Commission may allow or



          11   disallow recovery of certain costs?



          12        A.   Yes.  The Commission would determine the



          13   question of prudence on any issue brought before it.



          14        Q.   So given -- let's do a hypothetical.



          15   Given that an outage was caused by the Company's



          16   agents or contractors, is it possible that -- using



          17   this hypothetical -- the Commission could order that



          18   the Company not recover costs associated with those



          19   outages?



          20        A.   As I stated, each outage is unique, so I



          21   would not want to opine on a hypothetical outage



          22   without the details necessary to make a prudence



          23   call.  And each outage is unique, which is why it



          24   has to be reviewed on a case-by-case basis.



          25        Q.   Are you then saying that just because an
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           1   outage was caused by a Company's contractor or agent



           2   that the Company should not be responsible?



           3                  MS. HOGLE:  Objection.  I believe



           4   he's already stated that he cannot answer a



           5   hypothetical question without any more context or



           6   facts.



           7                  COMMISSIONER LEVAR:  Ms. Schmid, do



           8   you want to respond to the objection?



           9                  MS. SCHMID:  Let me rephrase, because



          10   I could make a hypothetical and I could give you



          11   lots and lots of facts, but that would take a lot of



          12   time.  So let's see if I can just rephrase, so just



          13   give me just a moment, please.



          14   BY MS. SCHMID:



          15        Q.   Does the Company hire contractors?



          16        A.   Yes.



          17        Q.   And there is -- and so there would be a



          18   contract between the Company and the contractor; is



          19   that correct?



          20        A.   Yes.



          21        Q.   Does the Commission determine who the



          22   Company hires?



          23        A.   No.  However, all contracts would be --



          24   any contract the Company would enter into could be



          25   subject to review at any time.

�                                                                          96











           1        Q.   So it is the Company's determination of



           2   who to hire and under what conditions; is that



           3   correct?



           4        A.   Yes.



           5        Q.   You talked about the benefits of the EBA,



           6   and you said that one benefit of the EBA is that it



           7   helps mitigate the need for more frequent general



           8   rate cases.  Did I paraphrase that correctly?



           9        A.   Yes.



          10        Q.   Could there be a time when more frequent



          11   general rate cases could benefit ratepayers?



          12                  MS. HOGLE:  Objection.  I'm sorry.



          13   I'm not sure what the relevance is of the question



          14   with respect to the initial point that Ms. Schmid



          15   was trying to make.



          16                  COMMISSIONER LEVAR:  Ms. Schmid, do



          17   you want to respond to the objection?



          18                  MS. SCHMID:  Yes.  I'm exploring



          19   whether or not his statement that an EBA is helpful



          20   because it helps prevent more frequent general rate



          21   cases is true.



          22                  COMMISSIONER LEVAR: I'm going to



          23   allow that question to be answered.



          24   BY MS. SCHMID:



          25        Q.   Would a general rate case benefit
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           1   ratepayers if the ROE set in that rate case was,



           2   say, 9.5 instead of 9.8?



           3        A.   You know, there again, outside my realm of



           4   expertise.  I'm not involved in setting the ROE in a



           5   general rate case.  However, I would say that a



           6   financially healthy utility is beneficial to



           7   customers in that we are able to provide safe and



           8   reliable energy to customers.  And then I guess I



           9   would further that, that public interest and just



          10   and reasonable is not synonymous with lower rates.



          11        Q.   Is it true, though, that if the Company is



          12   over earning, it is the Company's shareholders that



          13   benefit, not the ratepayers?



          14                  MS. HOGLE:  Objection.  I'm not sure



          15   that is within the scope of Mr. Wilding's testimony.



          16                  MS. SCHMID:  He did talk about



          17   benefits of not having general rate cases, so I



          18   believe that it should be included.



          19                  COMMISSIONER LEVAR:  I do agree that



          20   it's within the scope of speaking of benefits of not



          21   having a general rate case.  I'll allow this



          22   question.



          23                  THE WITNESS:  Sorry.  Can you repeat



          24   the question?



          25   BY MS. SCHMID:
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           1        Q.   If the Company is over earning, do the



           2   benefits flow to the Company's stockholders rather



           3   than the ratepayers?  Financial benefits.



           4        A.   So I guess hypothetically if a utility was



           5   over earning, shareholders would benefit.



           6                  MS. SCHMID:  Thank you.  Those are



           7   all my questions.



           8                  COMMISSIONER LEVAR:  Thank you.



           9   Mr. Moore.



          10                       EXAMINATION



          11   BY MR. MOORE:



          12        Q.   Hello, Mr. Wilding.  Can I direct you to



          13   page 7 of your rebuttal testimony?



          14        A.   Okay.



          15        Q.   Did you mean to imply on page 7 of your



          16   rebuttal testimony that a settlement with the Office



          17   entered into in Docket 14-035-147, the Deer Creek



          18   docket, precludes the Office from arguing that in



          19   this present docket, the Commission should --



          20   Commission should consider -- let me start over.



          21   I'm sorry.  I know I confused you.  Did you mean to



          22   imply that on page 7 of your rebuttal testimony that



          23   the settlement the Office entered into in Docket



          24   14-035-147 precludes the Office from arguing in this



          25   docket that the Commission should consider the
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           1   carrying charge despite the fact the Office argues



           2   any changes should be implemented in the next



           3   general rate case?



           4        A.   No.  And, in fact, I think I stated that



           5   the Company would support a change at the time of



           6   the next general rate case to the rate consistent



           7   with our other mechanisms, which is the average



           8   corporate bond rate of the preceding year.



           9        Q.   May I direct you to page 8 of your



          10   rebuttal testimony, specifically, lines 163, 164,



          11   165.  Didn't you state in your rebuttal testimony



          12   that the Company must wait 23 months to recover any



          13   paid deferral?



          14        A.   I'm sorry.  My line numbering is a little



          15   different, but yes, I did say that.



          16        Q.   Did you state in your direct testimony



          17   today that the Company must wait 35 months?



          18        A.   Yes.  And so the difference in the end



          19   would be 35 months -- would be from the beginning of



          20   the deferral period to the end of the rate-effective



          21   period, and the 23 months would be from the end of



          22   the deferral period to the end of the rate-effective



          23   period.  And so the deferral period is 12 months,



          24   one year, and so that's the difference between the



          25   35 and 23.
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           1        Q.   Thank you for clarifying that.  You



           2   testified that the Commission should reject the



           3   Office's suggestion to use a short-term interest



           4   rate in the carrying charge because of, say, 35



           5   months doesn't qualify as a short-term interest



           6   rate.



           7        A.   Yes, correct.



           8        Q.   Isn't it true that as a matter of simple



           9   mathematics, a 12-month period is closer to the



          10   30-month period than a period of 10 or 20 years,



          11   which would be associated with the long-term bonds?



          12        A.   Yes.



          13        Q.   It's also true, isn't it, that in your



          14   written testimony, you did not disagree with



          15   Mr. Martinez's factual assertion that the AAA and



          16   BBB corporate bond rates, the 90-day non-fiscal



          17   commercial paper rates, and the 1-year treasury bond



          18   rates are below -- and, in some cases, significantly



          19   below -- the 6 percent carrying charge; isn't that



          20   correct?



          21        A.   I'm sorry.  Will you restate that?



          22        Q.   Just as a matter of fact, you have not



          23   taken the position that the testimony offered by



          24   Mr. Martinez concerning the AAA and BBB corporate



          25   bond rates, the 90-day non-fiscal commercial paper
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           1   rates, and the 1-year treasury bond rates are



           2   below -- and, in some cases, significantly below --



           3   the 6 percent carrying charge?



           4        A.   That's correct.  In fact, the position we



           5   have taken is that the carrying charge in the EBA



           6   effective with the next general case should be



           7   consistent with the other mechanisms the Company



           8   has.



           9        Q.   And what position is that as opposed to



          10   the 6 percent carrying charge?



          11        A.   So the Company's position is that the EBA



          12   carrying charge should remain at 6 percent until the



          13   next general rate case, which is pursuant with the



          14   Deer Creek settlement.  And then at that time, the



          15   carrying charge should be changed to the average



          16   corporate bond rate of the preceding year, which is



          17   consistent with all of the other mechanisms and was



          18   recently set within the last year.



          19        Q.   What was it set during the last -- I'm



          20   sorry.  I understand you.  I misstated the question.



          21   Let me ask you a hypothetical question then.  If the



          22   carrying charge charged by an EBA deferral is higher



          23   than the short-term interest rates, isn't it true



          24   that under that situation, the Company enjoys a



          25   de facto loan of a favorable interest rate at the
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           1   expense of the EBA deferral account and therefore at



           2   the expense of the ratepayer?



           3                  MS. HOGLE:  Objection.



           4   Argumentative.



           5                  MR. MOORE:  He's on cross.



           6                  COMMISSIONER LEVAR:  Ms. Hogle, do



           7   you want to respond?



           8                  MS. HOGLE:  I'm not sure what the



           9   term "favorable" is or "at the expense of the



          10   ratepayer."  It's taken out of context.  Favorable,



          11   that could be a number of things.  So that is why I



          12   believe it's argumentative.



          13                  COMMISSIONER LEVAR:  Anything further



          14   from you, Mr. Moore?



          15                  MR. MOORE:  It was a hypothetical



          16   question.  By favorable I meant higher.



          17                  COMMISSIONER LEVAR:  I think the



          18   question is leading, but that's appropriate for



          19   cross-examination, so I think I'll allow that



          20   question to be answered.



          21                  THE WITNESS:  I'm sorry.  Can you



          22   repeat it?



          23   BY MR. MOORE:



          24        Q.   Yes.  Isn't it true in a hypothetical



          25   situation that if a carrying charge was based on
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           1   long-term interest rates, the Company would actually



           2   receive the benefit of a higher rate than short-term



           3   rates at the expense of the EBA deferral account and



           4   at the expense of the ratepayers?



           5        A.   Not necessarily, because the EBA variances



           6   can go both ways.  It can be a giveback to customers



           7   as well as a recovery from customers.  And then,



           8   also, the Commission has determined that -- the



           9   Commission ultimately determines what the prudent



          10   carrying charge is, and, so in that fact, or given



          11   that, I would say because the Commission has



          12   determined that the carrying charge is prudent that



          13   that's what it is.



          14        Q.   But the Commission hasn't determined that



          15   at this point in this docket, have they?



          16        A.   Earlier in this docket when they approved



          17   the EBA, they approved a 6 percent carrying charge.



          18        Q.   But you agree that the Commission could



          19   consider changing the carrying charge at the end of



          20   the next general rate case?



          21        A.   Yes.



          22        Q.   And isn't it true that from its inception



          23   to the date, the Company has generally almost always



          24   benefited from the payback of the EBA?  That,



          25   meaning that the true-up allowed the Company to
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           1   recover more funds in addition to this high carrying



           2   charge.



           3                  MS. HOGLE:  Objection.  I'm not sure



           4   that this witness should be speaking to whether the



           5   Company has benefited or not.  He doesn't see the



           6   books on what the amounts of those rates would be in



           7   addition to what the Commission allows for recovery.



           8   He doesn't see those amounts, so he really has no



           9   context in which to respond to that question.



          10                  COMMISSIONER LEVAR:  Thank you.



          11   Mr. Moore, do you want to respond to that question?



          12                  MR. MOORE:  Yes.  He testified at



          13   length about the carrying charge, of the 6 percent



          14   carrying charge.  If he's not qualified to answer my



          15   question, he's not qualified to offer this



          16   testimony.  So I would ask the Commission to either



          17   direct the witness to testify or strike his



          18   testimony.



          19                  COMMISSIONER LEVAR:  I'm going to



          20   rule that the question is within the scope of his



          21   testimony and so allow the witness to answer within



          22   the scope of his knowledge.



          23        A.   So in answer to your question, yes, the



          24   EBA has resulted in the recovery of net power costs



          25   from customers.
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           1   BY MR. MOORE:



           2        Q.   At a 6 percent interest rate?



           3        A.   Yes.



           4        Q.   I'd like to turn really quickly to the



           5   imprudence issue and ask just one question.  I don't



           6   want to retrack your testimony with the Division,



           7   but, to clarify for me, you reject the contention



           8   that under no circumstances the Company should be



           9   held liable for prudent outages caused by third



          10   party contractors when the Company, as a result of



          11   its own actions in negotiating the contract with a



          12   third party, has no contractual ability to seek



          13   recourse from the third party?



          14        A.   I didn't quite capture your question and



          15   mostly because I couldn't hear a lot of it.



          16             COMMISSIONER LEVAR:  Ms. Hogle, were



          17   you -- I don't know if you were making an objection.



          18   I'm not sure if I caught what the question was from



          19   that, too, so I don't know if a rephrase is more



          20   appropriate than going through an objection at this



          21   point.



          22   BY MR. MOORE:



          23        Q.   Your testimony generally has been that



          24   imprudence decisions should be made on a



          25   case-by-case basis?
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           1        A.   Correct.



           2        Q.   So therefore, you reject any contention,



           3   hypothetically, that under no circumstances should a



           4   company be held liable for prudent outages caused by



           5   third party contracting partners when the company,



           6   as a result of its own acts in negotiating the



           7   contracts with the third party, has no contractual



           8   ability to seek recourse from that third party?



           9        A.   I guess what I would say is our position



          10   is that outages have to be reviewed on a



          11   case-by-case basis; that they're unique.  Whether or



          12   not a third party is involved, then the Company's



          13   actions have to be reviewed on a case-by-case basis



          14   to determine prudence.



          15        Q.   So you don't reject the notion that in a



          16   certain circumstance, a company should not be held



          17   liable for the imprudent acts of a third party



          18   despite the fact the company has chosen to negotiate



          19   the contract in such a manner that the company does



          20   not have the ability to seek recourse from the third



          21   party?



          22                  MS. HOGLE:  Objection.  Asked and



          23   answered.



          24                  COMMISSIONER LEVAR:  Do you want to



          25   respond to the objection?
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           1                  MR. MOORE:  Mr. Wilding has



           2   repeatedly stated that the prudence determination



           3   has to be made on a case-by-case basis.  My question



           4   just seeks to illustrate the fact that that



           5   question, that that position, excludes the



           6   possibility of the Company making the argument in



           7   every case that they are not liable for the manner



           8   in which they contracted with the third party.



           9                  COMMISSIONER LEVAR:  And I understand



          10   the point you're making, and I am going to rule the



          11   question has been asked and answered.



          12   BY MR. MOORE:



          13        Q.   Could you turn to page 6 of your rebuttal



          14   testimony?



          15        A.   Okay.



          16        Q.   Is it true that your testimony is that the



          17   Company should have additional rounds of testimony



          18   beyond the rounds of testimony granted to the other



          19   parties because the Company bears the burden of



          20   demonstrating the cost -- that a cost is prudent?



          21        A.   Yes.  It is our position and the Company's



          22   position that the rounds of testimony should not



          23   change and remain as they are currently set in the



          24   EBA procedure.



          25        Q.   Is it not true that in many proceedings in
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           1   front of this Commission -- outside of the EBA



           2   setting -- the Company has the burden of proof when



           3   additional rounds of testimony are not offered?



           4        A.   I cannot answer that.  My limitation to



           5   hearings and proceedings outside of an EBA docket in



           6   Utah are very limited.



           7                  MR. MOORE:  That's all I have.  Thank



           8   you.



           9                  COMMISSIONER LEVAR:  Mr. Dodge?



          10                  MR. DODGE:  Thank you, Mr. Chairman.



          11                       EXAMINATION



          12   BY MR. DODGE:



          13        Q.   Good morning, Mr. Wilding.



          14        A.   Good morning.



          15        Q.   You testified that in your view, a benefit



          16   of the EBA is reducing the amount of general rate



          17   cases.  I assume that's based on the burden to all



          18   parties of a general rate case?



          19        A.   Yes.



          20        Q.   You acknowledge that there will be a



          21   burden if the proposal to do annual net power cost



          22   updates each year is instituted, that that will also



          23   create a burden?



          24        A.   Yes.



          25        Q.   Do you agree that, effectively, the
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           1   Legislature's action in the STEP legislation



           2   effectively extended the pilot period through 2019?



           3        A.   Yes.



           4        Q.   If so, then, isn't your proposal that the



           5   Commission determine now that the EBA should be made



           6   permanent premature if the pilot is not over?



           7        A.   I think that could be one position, and I



           8   think the Company would support not making that



           9   change until the end of the pilot program.



          10        Q.   From a nonlegal perspective, Mr. Wilding,



          11   is it your view that so long as a cost item is run



          12   through the Energy Balancing Account, it is not



          13   retroactive ratemaking because the statute says that



          14   an energy balancing account is not retroactive



          15   ratemaking?



          16        A.   From a nonlegal opinion, yes, my opinion



          17   is that the EBA does not constitute retroactive



          18   ratemaking.



          19        Q.   So, for example, if a party were to



          20   propose today that the EBA include an adjustment for



          21   bonus tax depreciation that's not captured in



          22   current rates and propose that go to the EBA, would



          23   it be your nonlegal view that wouldn't be



          24   retroactive going back to 2014 and forward?



          25        A.   So I don't like your hypothetical
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           1   situation.  However, I guess I would say our



           2   position would be that bonus depreciation is not a



           3   net power cost item.



           4        Q.   And neither is chemicals, right?



           5        A.   That's true, but as a profile similar to



           6   net power costs.



           7        Q.   But with my hypothetical, if one were to



           8   successfully argue before this Commission that



           9   something like bonus tax depreciation, the impacts



          10   of that, should be reflected through the EBA, your



          11   nonlegal position would be that isn't retroactive



          12   because the EBA is declared by statute not to be



          13   retroactive?



          14                  MS. HOGLE:  Objection.  Asked and



          15   answered.



          16                  MR. DODGE:  I think he fought my



          17   hypothetical.  Now I'm asking him to not fight the



          18   hypothetical and answer the question.



          19                  COMMISSIONER LEVAR:  If you would



          20   just clarify what your answer was to the question,



          21   Mr. Wilding.



          22        A.   So yes, the Company's position is that the



          23   EBA does not constitute retroactive ratemaking and



          24   that the bonus tax depreciation is not a net power



          25   cost item.
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           1   BY MR. DODGE:



           2        Q.   But if the Commission were to rule that



           3   that will go through the EBA, your nonlegal



           4   position -- I recognize you don't make the legal



           5   arguments for the Company -- but your nonlegal



           6   position would be that retroactive ratemaking



           7   wouldn't be a problem in bringing back bonus



           8   depreciation impacts from 2014 on?



           9        A.   So my nonlegal opinion would be for the



          10   Commission to decide that because the statute



          11   regarding the EBA does identify net power cost



          12   items -- does identify specific net power cost



          13   items.  And so I guess my nonlegal opinion would be



          14   that that's something the Commission would have to



          15   determine.



          16        Q.   Help me understand.  Are you saying in



          17   your view the statute only addresses net power cost



          18   items in the EBA?  That that's all that's allowed,



          19   again, in your nonlegal view?



          20        A.   I mean, again, I'm not an attorney.  I



          21   believe the Commission has latitude to make the



          22   decisions that it deems prudent in accordance with



          23   the statute.  I think the statute identifies what



          24   net power costs are and then also states that the



          25   EBA is not retroactive ratemaking.
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           1        Q.   I'm trying to understand the basis for



           2   some of your arguments in response to Mr. Thomson,



           3   Mr. Wilding, and Mr. Thomson made two affirmative



           4   proposals for changes to the EBA as a matter of



           5   policy.  The first one was that prior period



           6   adjustments not be allowed.  On that one, as I



           7   understand it, you responded on the merits and argue



           8   and disagree with them and then urge the Commission



           9   to allow prior period adjustments to be made, and



          10   yet -- even though in this case no one is proposing



          11   a prior period adjustment, right?



          12        A.   That is true.  And I would just -- I



          13   wouldn't call it a prior period adjustment.  I'd



          14   rather call it an adjusted accounting entry, an



          15   accounting entry that's made in the normal course of



          16   business to adjust something that's already been



          17   booked.



          18        Q.   Using your characterization -- I didn't



          19   mean to mischaracterize your testimony.  On that



          20   issue, there's nothing in this case where someone is



          21   proposing either to allow or disallow a specific



          22   adjustment of that nature, is there?



          23        A.   That's correct.  It is all principled.



          24        Q.   And yet, you responded saying the



          25   Commission should rule that those kind of
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           1   adjustments are allowed, right?



           2        A.   I responded saying that the accounting for



           3   actual net power costs as reported in the EBA are



           4   the actual net power costs as booked in the deferral



           5   period and therefore should be allowed in the EBA.



           6        Q.   Right.  My point is a different one; it's



           7   a procedural one.  You're not arguing that the



           8   Commission shouldn't rule on that issue because



           9   there's nothing in this docket where someone is



          10   making a specific prior adjustment or an adjustment



          11   of the nature you described in this case.  That



          12   hasn't been your testimony, right?



          13        A.   That's correct.



          14        Q.   And yet, you did say that on the other



          15   issue, which is the contractor issue, you're saying



          16   because it's an item that requires the specifics of



          17   the circumstance, the Commission shouldn't even rule



          18   on it now.  Don't you see those two positions as



          19   inconsistent?



          20        A.   No.  Because, one, using adjusting



          21   accounting entries is just typical, standard



          22   accounting according to GAAP accounting principles.



          23   And so at that point, every single entry in our



          24   actual net power cost could still be reviewed



          25   individually on a case-by-case basis for prudence.
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           1   Regardless of whether it was an adjusting accounting



           2   entry or just a regular accounting entry, it could



           3   still be reviewed for prudence.  However, with the



           4   outages, I'm saying they should be reviewed on a



           5   case-by-case basis, and it's not as clean as an



           6   accounting method the way net power costs are



           7   booked.



           8        Q.   These adjustments that you may propose



           9   from a prior period should be reviewed on its own



          10   merits under the specific circumstances, correct?



          11        A.   Yes, correct.  As with all net power



          12   costs.



          13        Q.   Right.  And so my point is if the



          14   Commission on this docket can appropriately rule on



          15   that accounting adjustment, can it not also rule as



          16   a policy matter from your perspective -- I'm not



          17   talking legally -- on whether or not contractor



          18   imprudence falls on ratepayers versus -- or can fall



          19   on the utility versus the ratepayers?



          20                  MS. HOGLE:  Objection.  Asked and



          21   answered.



          22                  MR. DODGE:  No, I don't believe he



          23   has answered this question.



          24                  COMMISSIONER LEVAR:  I'm going to



          25   deny the objection.
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           1        A.   So definitely the Commission can rule.



           2   And my position would be more along the lines that



           3   it's not necessary because it's not going to change



           4   anything.  Even if the Commission rules that an



           5   outage can be deemed as imprudent when a third party



           6   is involved, there will still be discussion about



           7   the prudence regarding the Company's actions, and it



           8   will still need -- as the DPU and the Office have



           9   both confirmed, there still needs to be a



          10   case-by-case analysis of that issue, and therefore



          11   it's not going to change anything.  And that would



          12   be my position is that it's not going to do away



          13   with the need for a case-by-case analysis or a



          14   case-by-case review, and therefore it's not really



          15   necessary.



          16   BY MR. DODGE:



          17        Q.   So it won't change the fact that they



          18   still need to do a case-by-case analysis of whether



          19   the actions leading to the outage were imprudent?



          20        A.   That's correct.



          21        Q.   There is, though, is there not, a specific



          22   policy issue that you're disputing with the Division



          23   that the Commission could resolve here?  Do you not



          24   agree with that?



          25        A.   I would maybe need you to clarify a little
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           1   bit.



           2        Q.   Then I will.  If I understood your prior



           3   testimony -- and tell me if I'm wrong, and I'm



           4   summarizing, not trying to change it --



           5        A.   I understand.



           6        Q.   -- it was that you believe that the



           7   prudence issue relative to the Company in hiring a



           8   contactor is whether it was prudent under the



           9   circumstances when they hired the contractor -- to



          10   hire that particular contractor -- and enter into



          11   the contract that was entered into, not the issue of



          12   whether the contractor was imprudent in the way it



          13   handled its obligations, which may have lead to the



          14   outage?



          15        A.   Yes.  So the Company's position is that we



          16   should be held responsible for the standards of



          17   prudence as outlined in the Utah statute, which is,



          18   by my understanding, that prudence is determined



          19   based on the actions of the utility given what the



          20   utility should have known if it would have been



          21   reasonable that the utility incur that expense.



          22        Q.   So what I'm trying to flesh out is, is



          23   there not, therefore -- do you not understand the



          24   Division to be taking a position that using that



          25   same standard, the prudence of the contractor the
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           1   Company hires falls to the Company and not to its



           2   ratepayers, and therefore, regardless of whether



           3   it's prudent to enter into the contract at the time,



           4   if the contractor was imprudent in carrying out its



           5   activities, that falls to the Company and not to



           6   the ratepayer.  Isn't that their position?



           7        A.   Yes.  I would agree with you, and I would



           8   say the Company's position is that prudence is not



           9   perfection, and therefore, the Company's management



          10   of that contract and that relationship and the



          11   Company's actions should be what determines prudence



          12   as according to the statute.



          13        Q.   See, right now, I'm not trying to argue



          14   with you over that because I didn't file testimony



          15   on that point.  I'm not trying to argue with you



          16   over how -- what is and isn't prudent.  But I'm



          17   trying to point out, isn't there a policy issue



          18   before the Commission that they can properly resolve



          19   in this one whether the Company's view of looking



          20   only at the prudence of entering into the contract



          21   under the circumstances at that time is relevant or



          22   the Division's view that the contractor's actions in



          23   undertaking its activities, its obligations under



          24   the contract, if they're imprudent, that falls back



          25   to the Company.
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           1                  MS. HOGLE:  Objection.  Asked and



           2   answered.



           3                  COMMISSIONER LEVAR:  Do you want to



           4   respond to the objection, Mr. Dodge?



           5                  MR. DODGE:  If you've answered it,



           6   please tell me what the answer was; I didn't hear



           7   it.



           8                  MS. HOGLE:  Before he answers, I'd



           9   like to renew my objection.  I think he's attempted



          10   to respond several times.



          11                  MR. DODGE:  He's responded -- if I



          12   may, Mr. Chairman -- but I'm trying to get him to



          13   acknowledge whether -- agree with me or not that



          14   there's a policy issue before the Commission that



          15   doesn't require a look into the specific



          16   circumstances of each imprudent or allegedly



          17   imprudent act.  It's whether we can even look to the



          18   allegedly imprudent acts of a contractor is the



          19   point I believe the Division was trying to make.



          20   And I'm saying does he not agree that's a policy



          21   issue before this Commission that it could resolve.



          22                  COMMISSIONER LEVAR:  And I do



          23   understand the point, but I'm going to affirm the



          24   objection that he's answered, to the extent of his



          25   knowledge and opinion that specific question.
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           1   BY MR. DODGE:



           2        Q.   Okay.  And to make sure there's no



           3   confusion on this, is it the Company's view that the



           4   Commission in this docket can and should rule on



           5   what the carrying charge should be effective at the



           6   next general rate case?



           7        A.   The Company's position is that the



           8   carrying charge should remain at 6 percent.  And



           9   whether the Commission should rule on what the



          10   change would be at the next general rate case, I



          11   would leave that to the Commission to decide whether



          12   they should rule or not.  But the Company's position



          13   is that we would support a carrying charge effective



          14   with the next general rate case consistent with our



          15   other mechanisms.  But I would leave that to the



          16   Commission whether or not they should rule or will



          17   rule.



          18        Q.   Mr. Wilding, in your surrebuttal testimony



          19   on page 11, I'll read this -- you don't necessarily



          20   have to go there, but it's starting on line 202 --



          21   you wrote, "Annual NPC updates can reduce the



          22   inevitable deviations, but parties should work



          23   together to come up with a procedural schedule that



          24   limits the amount of rate changes for customers and



          25   allows more time for the DPU's audit of the EBA."
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           1   I'd just like to ask in what context you're



           2   suggesting that working together should occur to



           3   come up with a better procedural schedule?



           4        A.   In the context that annual updates of base



           5   net power costs are implemented.



           6        Q.   You understand today that by Commission



           7   order, there's a very specific schedule.  Are you



           8   suggesting the Commission not rule on whether that



           9   should be changed here and defer that to a



          10   collaborative effort by the customers and the



          11   Company and the regulators or what?  I just want to



          12   understand what you were suggesting.



          13        A.   So only if annual updates are -- only if



          14   annual updates are implemented in the EBA would



          15   there need to be some collaborative effort to come



          16   up with a schedule.



          17                  MR. DODGE:  I had misunderstood that.



          18   Thank you.  I have no further questions.



          19                  COMMISSIONER LEVAR:  Thank you.  Mr.



          20   Evans?



          21                  MR. EVANS:  I think I'll pass on this



          22   witness.  Thank you.



          23                  COMMISSIONER LEVAR:  Any redirect,



          24   Ms. Hogle?  Or if you have lengthy redirect, should



          25   we save it for after lunch or would you rather go
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           1   ahead now?



           2                  MS. HOGLE:  We can break for lunch.



           3                  COMMISSIONER LEVAR:  Why don't we



           4   break until 1:10.  Thank you.



           5                 (A recess was taken.)



           6                  COMMISSIONER LEVAR:  Mr. Wilding,



           7   you're still under oath, and we'll go to Ms. Hogle



           8   for any redirect.



           9                   REDIRECT EXAMINATION



          10   BY MS. HOGLE:



          11        Q.   I just have a few questions.  Thank you.



          12   Mr. Wilding, do you recall Ms. Schmid asking you



          13   about over earning?



          14        A.   Yes.



          15        Q.   Isn't it true that the financial impact of



          16   both over and under earning rests with stakeholders,



          17   not customers?



          18        A.   Yes.



          19        Q.   And you were also asked about the number



          20   of books the Company keeps as it related to line of



          21   questioning related to adjusting accounting entries.



          22   Do you recall that?



          23        A.   Yes.



          24        Q.   To your knowledge, have any parties in any



          25   of the other Company's service territory, both east
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           1   and west, made similar recommendations regarding



           2   doing away with adjusting accounting entries?



           3        A.   No.



           4        Q.   And so the Company is allowed and does



           5   make adjusting accounting entries in accordance with



           6   GAAP and in the ordinary course of business in all



           7   of its jurisdictions, correct?



           8        A.   Yes.



           9        Q.   And, finally, Mr. Wilding, can you clarify



          10   what Rocky Mountain Power's position is on carrying



          11   charges?



          12        A.   Yes.  Our position is that the carrying



          13   charge should remain in place at 6 percent as



          14   approved by the Commission previously and in



          15   accordance with the Deer Creek settlement docket



          16   until the next general rate case.  And if the



          17   Commission wishes to decide or to order a change



          18   effective with the next general rate case, the



          19   carrying charge rate should be consistent with our



          20   other mechanisms, namely, the average corporate bond



          21   rate of the preceding year.



          22                  MS. HOGLE:  I have no other redirect



          23   questions for the witness.



          24                  MS. SCHMID:  Mr. Chairman, from



          25   Counsel's questions, it appears to me that she might
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           1   have misunderstood our position.  May I ask a couple



           2   of clarifying questions?



           3                  COMMISSIONER LEVAR:  I was going to



           4   allow everyone a chance for recross if they wanted



           5   to.



           6                       EXAMINATION



           7   BY MS. SCHMID:



           8        Q.   So did you understand that I was not



           9   suggesting that you forego making GAAP accounting



          10   adjustments to your non-regulatory books?



          11        A.   Yes.



          12                  MS. SCHMID:  That's my question.



          13                  COMMISSIONER LEVAR:  Mr. Moore, any



          14   recross?



          15                  MR. MOORE:  No recross.  Thank you.



          16                  COMMISSIONER LEVAR:  Thank you.



          17   Mr. Dodge?



          18                  MR. DODGE:  No questions.



          19                  COMMISSIONER LEVAR:  Mr. Evans, you



          20   didn't have any cross.  Thank you, Mr. Wilding.  I'm



          21   sorry, wait.  Commissioner Clark, any questions for



          22   you?



          23                  COMMISSIONER CLARK:  No questions.



          24                  COMMISSIONER LEVAR:  Commissioner



          25   White?
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           1                  COMMISSIONER WHITE.  Just a couple of



           2   questions.  The first one is out of curiosity.



           3                       EXAMINATION



           4   BY COMMISSIONER WHITE:



           5        Q.   Are you aware of last year's average



           6   corporate bond rate?



           7        A.   Currently, I couldn't tell you off the top



           8   of my head.



           9        Q.   The second question -- I hate to go back



          10   there, but I'm admittedly a bit confused in terms



          11   of, I guess, the Company's perspective in terms of



          12   this whole outage prudence review.  I think I



          13   heard -- I know there was some back and forth --



          14   and, I guess, disabuse me if I was incorrect on the



          15   Company's position, but is it the Company's position



          16   that once the contract is, you know, signed,



          17   whatever, that at that point -- and there's some



          18   evaluation of that but beyond that -- that's kind of



          19   the end of prudence review beyond that point?



          20        A.   No. I would say our position is that each



          21   outage is unique and has to be reviewed on a



          22   case-by-case.  But the standard of prudence is based



          23   upon what the Company should have known and if they



          24   would have reasonably incurred those costs knowing



          25   what a utility would have known.  And so regardless
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           1   of whether the third party is involved in an outage



           2   or what caused the outage, whether it was -- what



           3   part in the process caused the outage, it still has



           4   to be reviewed on a case-by-case basis.  And that's



           5   not going to change even with a statement from the



           6   Commission in my opinion.



           7        Q.   So after a contract is signed, even if



           8   there's something beyond that where it's the fault



           9   or the alleged fault of a third party, the



          10   Commission would still have discretion of whether to



          11   make a determination of whether that was, I guess,



          12   ultimately the Company's administration of the



          13   contract was prudent?



          14        A.   Yes, I believe so.  Yes.



          15        Q.   Okay.  I frankly am still not sure why



          16   that's different, you know, than what's currently



          17   the practice.  I mean, help me understand that.



          18   What is the Division trying to address here?



          19        A.   I guess I would agree with you, and that's



          20   why I think nothing will change.  And so my thought



          21   is -- I mean, I don't know.  I don't want to speak



          22   for the Commission or, excuse me, the Division and



          23   what they're trying to get.  But it's my opinion



          24   that nothing would change the Commission's statement



          25   on the outages of prudence or prudence of outages.
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           1             COMMISSIONER WHITE:  Okay.  That's all I



           2   have, Chair.



           3             COMMISSIONER LEVAR:  I don't have anything



           4   else.  Thank you, Mr. Wilding.  Ms. Hogle, anything



           5   else from you?



           6                  MS. HOGLE:  No further questions.



           7   The Company rests.



           8                  COMMISSIONER LEVAR:  Thank you.



           9   Mr. Moore?



          10                  MR. MOORE:  The Office would like to



          11   call Danny Martinez.



          12                   DANNY A.C. MARTINEZ,



          13   having been first duly sworn to tell the truth, was



          14            examined and testified as follows:



          15                       EXAMINATION



          16   BY MR. MOORE:



          17        Q.   Could you please state your name, address,



          18   and occupation for the record?



          19        A.   Yes.  My name is Danny A.C. Martinez.  I



          20   am a utility analyst for the Office of Consumer



          21   Services.  My business address 160 East 300 South,



          22   Salt Lake City, 84111.



          23        Q.   Did you prepare direct testimony on



          24   September 21st, rebuttal testimony on November 16th,



          25   and surrebuttal on December 15th in 2016 for this
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           1   docket?



           2        A.   Yes.



           3        Q.   Do you have any changes to be made to that



           4   testimony?



           5        A.   No.



           6        Q.   If I ask you the same questions, would



           7   your answers be the same?



           8        A.   Yes.



           9                  MR. MOORE:  Your Honor, at this



          10   point, I move for admission of his testimony.



          11                  COMMISSIONER LEVAR:  If any party



          12   objects, please indicate.  I'm not seeing any.  The



          13   motion is granted.



          14   BY MR. MOORE:



          15        Q.   Have you prepared a summary of your



          16   testimony?



          17        A.   I have.



          18        Q.   Would you like to give it?



          19        A.   Yes.  Good afternoon, everyone.  I filed



          20   direct, rebuttal and surrebuttal testimony in this



          21   EBA evaluation docket addressing many of the



          22   Office's concerns and positions about the EBA.



          23   Mr. Phil Hayet will also be presenting some of the



          24   Office's issues.  I addressed the following:  The



          25   EBA carrying charge modification of the filing
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           1   schedule; an additional EBA evaluation; the nature



           2   of the EBA; the test period mismatch issue; and



           3   removing wheeling revenues from the EBA deferral



           4   calculation.



           5             Regarding the EBA carrying charge, I cited



           6   docket 15-035-69 as the basis for addressing the



           7   issue in this current docket.  The Commission



           8   stated, "With respect to the EBA, we conclude



           9   PacifiCorp's argument that the EBA carrying charge



          10   interest rate should not be changed during the pilot



          11   period and should be evaluated during the EBA



          12   evaluation in 2016 is reasonable."  This docket has



          13   been established as a venue in which parties may



          14   propose changes to the EBA carrying charge.  While



          15   6 percent was considered to be reasonable as the



          16   carrying charge cost rate at the inception of the



          17   EBA, interest rates have dropped since the carrying



          18   charge rate was set and should be adjusted to



          19   reflect current financial conditions.



          20             In my direct testimony, I recommended that



          21   the Commission should adopt a short-term bond rate



          22   as the basis for establishing a new EBA carrying



          23   charge.  Since the EBA deferral period is defined as



          24   the calendar year prior to the EBA filing date,



          25   short-term rates would be applicable to the EBA's
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           1   deferral period and an appropriate carrying charge.



           2   Using long-term financing for short-term expenses



           3   creates unnecessary additional finance costs.  As



           4   such, the Office recommends the EBA carrying charge



           5   should be set at the 12-month LIBOR interest rate in



           6   effect at the end of the EBA deferral period.  The



           7   interest rate information is updated with a month



           8   lag, providing sufficient time for the Company to



           9   include in its March EBA filing.  This data is also



          10   readily available.  The Office's carrying charge



          11   recommendation, if accepted by the Commission, would



          12   be presumably implemented in the next general rate



          13   case, thus complying with the agreement signed in



          14   Docket 14-035-147 or as discussed in the Deer Creek



          15   stipulation.



          16             My testimony also made a recommendation to



          17   change the current EBA filing schedule.  The current



          18   filing schedule creates confusion on when issues are



          19   presented and appropriately rebutted.  The Office



          20   recommends that since the Company has filed direct



          21   testimony accompanying its application, the direct



          22   testimony round should be for all parties other than



          23   the Company.  Then the Company would file its



          24   response testimony to the Division's audit report



          25   and all other direct testimony during the rebuttal
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           1   phase as other parties.  This filing schedule



           2   modification would allow parties to have equal



           3   opportunity to file testimony and respond to



           4   testimony in EBA proceedings.



           5             My testimony discussed the need for



           6   further EBA evaluation resulting from the passage of



           7   Senate Bill 115 in the 2016 legislative session.



           8   SB 115 requires the Commission to report on the EBA



           9   to the Public Utilities and Technology Interim



          10   Committee before December 1st in 2017 and 2018.  In



          11   Docket 16-035-T05, the Commission further stated



          12   that SB 115 requires continued review of the EBA



          13   through 2019.  The Office recommends that the



          14   Commission develop and articulate a process though



          15   which stakeholders can provide comments that the



          16   Commission can consider in developing its reports to



          17   the Legislature.



          18             My testimony opposes making the EBA



          19   permanent at this time.  The EBA evaluation period



          20   was to end at the end of 2016, but the Commission



          21   ruled that it was effectively extended by the



          22   passage of SB 115.  Without a thorough study of the



          23   changes caused by SB 115, the public interest would



          24   not be served by making the EBA permanent at this



          25   time.  The Office asserts that the Commission should
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           1   wait to make any orders addressing the permanency of



           2   EBA until after the reports to the Legislature



           3   required by SB 115 are complete.



           4             My testimony addressed how the test period



           5   mismatch issue is a natural consequence of the



           6   current design of the EBA.  After reviewing the



           7   alternatives for addressing the test period mismatch



           8   issue, the Office supports the Division's proposal



           9   of requiring the Company to file a general rate case



          10   every three years with an updated NPC forecast.



          11   However, if the Commission approves the Company's



          12   proposal, the Office recommends that the Commission



          13   include a requirement the Company time a general



          14   rate case at a minimum of every three years starting



          15   July 2017.



          16             Lastly, my testimony opposed the



          17   Division's recommendation to remove wheeling



          18   revenues from the EBA deferral.  The Division



          19   offered no evidence other than a philosophical



          20   rational for removing wheeling revenues.



          21             I testified there were two reasons for not



          22   removing wheeling revenues.  First, removing



          23   wheeling revenues would represent an inconsistent



          24   treatment in ratemaking principles.  The Commission



          25   recognized the importance of including wheeling
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           1   revenues in maintaining consistent treatment of



           2   related rate elements in the EBA deferral



           3   calculation when it stated the following earlier in



           4   this proceeding in its order dated March 2, 2011:



           5   "We find it appropriate to include wholesale



           6   wheeling revenues, FERC account 456.1, in the



           7   balancing account calculation.  Though not modeled



           8   through GRID, wheeling revenues have always formed



           9   an offset to wheeling expenses in general rates.  To



          10   set power-related rates without recognition of this



          11   offsetting revenue would violate the matching



          12   principle."



          13             Second, with the removal of the 70/30



          14   sharing band, having wheeling revenues as an offset



          15   to wheeling costs is the only benefit the EBA



          16   currently provides ratepayers.  Including wheeling



          17   revenues in the EBA deferral calculation has



          18   decreased EBA deferrals to customers on average by



          19   5.56 percent.  Thus, the Division's proposal to



          20   remove wheeling revenues from the EBA is essentially



          21   a proposal to remove the only element of the EBA



          22   that benefits ratepayers.



          23             The Office's position since the inception



          24   of the EBA has been that wheeling revenues should be



          25   included in the EBA deferral calculation.
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           1   Mr. Wilding's and Mr. Peterson's suggestion for



           2   creating another tracker to track wheeling revenues



           3   and other variable costs merely adds an additional



           4   net power cost recovery mechanism that is redundant



           5   and unnecessary.  The Office recommends to the



           6   Commission that wheeling revenues should remain in



           7   the EBA deferral calculation and not segregated into



           8   a separate tracker.  And that concludes my summary.



           9                  MR. MOORE:  Mr. Martinez is available



          10   for cross-examination.



          11                  COMMISSIONER LEVAR:  Thank you.



          12   Ms. Schmid?



          13                       EXAMINATION



          14   BY MS. SCHMID:



          15        Q.   Good afternoon.  Were you present in the



          16   hearing room when Mr. Peterson testified this



          17   morning?



          18        A.   Yes.



          19        Q.   Notwithstanding -- did you hear



          20   Mr. Peterson say that there was not a cause and



          21   effect relationship between wheeling revenues and



          22   wheeling expenses?



          23        A.   I did.



          24        Q.   Notwithstanding that statement, you still



          25   want wheeling revenues in the EBA?
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           1        A.   Yes.



           2                  MS. SCHMID:  Thank you.  That's all



           3   my questions.



           4                  COMMISSIONER LEVAR:  Thank you.



           5   Mr. Dodge?



           6                  MR. DODGE:  I have no questions.



           7                  COMMISSIONER LEVAR:  Mr. Evans?



           8                  MR. EVANS:  No questions.



           9                  COMMISSIONER LEVAR:  Ms. Hogle?



          10                  MS. HOGLE:  I have no questions.



          11                  COMMISSIONER LEVAR:  No questions.



          12   Okay.  Any redirect, Mr. Moore?



          13                  MR. MOORE:  No.  Thank you.



          14                  COMMISSIONER LEVAR:  Mr. Clark?



          15                  COMMISSIONER CLARK:  No questions.



          16                  COMMISSIONER LEVAR:  Mr. White?



          17                  COMMISSIONER WHITE:  No questions.



          18   Thanks.



          19                  COMMISSIONER LEVAR:  I don't have any



          20   questions.  Thank you, Mr. Martinez.  Mr. Moore?



          21                  MR. MOORE:  Mr. Moore calls Philip



          22   Hayet to the stand, please.



          23                      PHILIP HAYET,



          24   having been first duly sworn to tell the truth, was



          25            examined and testified as follows:
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           1                       EXAMINATION



           2   BY MR. MOORE:



           3        Q.   Could you please state your name, address,



           4   and who you are testifying for, for the record,



           5   please.



           6        A.   Yes.  My name it Philip Hayet.  I'm



           7   testifying on behalf of the Office of Consumer



           8   Services, and my address is 570 Colonial Park Drive,



           9   Roswell, Georgia 30075.



          10        Q.   And, in this docket, have you prepared a



          11   direct testimony filed September 22, 2016, rebuttal



          12   testimony filed November 16, 2016, and surrebuttal



          13   testimony December 15, 2016?



          14        A.   Yes.



          15        Q.   Do you have any changes to make to that



          16   testimony?



          17        A.   I do not.



          18        Q.   If I asked you the same questions today,



          19   would your answers be the same?



          20        A.   They would.



          21                  MR. MOORE:  At this point, the Office



          22   would move for admission of his written testimony.



          23                  COMMISSIONER LEVAR:  Thank you.  If



          24   anyone objects to that motion, please indicate to



          25   me.  I'm not seeing any, so that motion is granted.
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           1   BY MR. MOORE:



           2        Q.   Have you prepared a summary of your



           3   testimony?



           4        A.   Yes, I have.



           5        Q.   Would you please provide it?



           6        A.   Yes.  Thank you.  Good afternoon,



           7   Commissioners.  I appreciate the opportunity to



           8   provide this testimony to support the Office's



           9   position in this docket.  In addition to Office



          10   witness Dan Martinez, I filed direct, rebuttal and



          11   surrebuttal testimony addressing some of the



          12   Office's concerns regarding evaluation of the EBA.



          13             The issues that I addressed included a



          14   change to the EBA carrying charge rate, the



          15   inclusion of interim rates of part of the Division's



          16   proposal to extend the procedural schedule, the



          17   appropriateness of including out-of-period



          18   adjustments, consideration of imprudent third party



          19   outages, and the Company's proposal to include



          20   additional costs in the EBA.



          21             In the interest of time, I will just



          22   highlight some of these issues.  Regarding the



          23   carrying charge issue, my direct testimony supports



          24   the Office's position that in the current interest



          25   rate environment, the use of a 6 percent carrying
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           1   charge rate for the EBA deferral balance is



           2   overstated, especially considering the underlying



           3   assets that make up the deferral balance.  The



           4   Office recommends that the carrying charge rate



           5   should be changed to be based on a short-term debt



           6   rate.  The period over which the deferral balance is



           7   paid off is generally just one year, and the risk of



           8   cost recovery is low, which makes the use of



           9   short-term debt rate reasonable.



          10             In my testimony, I also provided a survey



          11   of carrying charge rates used in similar proceedings



          12   by utilities in eight other states, including other



          13   states in which PacifiCorp operates.  Based on this



          14   survey, it's evident that the carrying charge rate



          15   in those states is significantly lower than what is



          16   used here.  And in five of the eight states, the



          17   rates used are consistent with short-term debt



          18   rates.  The Office recommends that the EBA carrying



          19   charge rate should be set at the 12-month LIBOR



          20   interest rate, as Mr. Martinez stated, in effect, at



          21   the end of the EBA deferral period.  And this change



          22   should be implemented beginning with the next



          23   general rate case.



          24             Regarding the Division's request to extend



          25   the procedural schedule by four months, the Office
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           1   believes this extension would be reasonable.



           2   However, the office does not support the Division's



           3   associated recommendation to implement interim rates



           4   just because a procedural schedule will be extended



           5   by four months.  This would just be a short



           6   extension period, and carrying charges would either



           7   be paid to or by the Company on the outstanding



           8   deferral balance, so there would be no need to also



           9   implement a provision for including interim rates.



          10             Furthermore, the Commission has made it



          11   clear during these proceedings that it is opposed to



          12   including interim rates in the EBA process.  The



          13   Office supports the Division's request for an



          14   extension in the EBA evaluation schedule, but



          15   opposes adding in a provision to include interim



          16   rates.



          17             Regarding the appropriateness of including



          18   out-of-period judgments in the EBA, the Office



          19   agrees with the Division that the Company should not



          20   be permitted to include in current EBA deferral



          21   periods adjustments to costs that were previously



          22   included in prior periods.  I believe this is



          23   consistent with the Commission's objectives for the



          24   EBA as is stated in a prior EBA order that it was



          25   implementing a process requiring one annual rate
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           1   change following the completion of the Division's



           2   audit without interim rates.  The Commission



           3   explained its preference for only allowing one



           4   annual rate change because it wanted to avoid



           5   litigation of these same issue occurring on multiple



           6   occasions.  This could conceivably happen if



           7   out-of-period adjustments were permitted from a



           8   prior EBA period.  The Commission found that this



           9   would be inefficient and unjustified, and the Office



          10   believes that out of period adjustments should not



          11   be permitted.



          12             Lastly, in my rebuttal testimony I



          13   supported the Division's recommendation that the



          14   Commission should clarify to the Company that



          15   whether a forced outage is caused by the action of



          16   the Company and its employees or by the actions of



          17   the third party acting on behalf of the Company, the



          18   Company is ultimately responsible for the prudence



          19   of these actions.  In the past, the Company has



          20   argued that it should not be held liable for the



          21   actions of a third party that may have caused an



          22   imprudent forced outage.  I disagree and believe



          23   that the Commission should make clear that the



          24   Company could be held liable for the imprudent



          25   actions of third parties operating on its behalf.
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           1   PacifiCorp has an obligation to provide reliable



           2   power at the lowest reasonable cost and as compared



           3   to the ratepayer, the Company is the only party in a



           4   position that could possibly ensure that its third



           5   party contractors do not cause outages that



           6   otherwise could have and should have been avoided.



           7   PacifiCorp must be responsible for the actions of



           8   its own employees and the actions of the third party



           9   contractors that it hires.  However, in fairness to



          10   the Company, I recommend that in articulating such a



          11   policy, the Commission should also state that it



          12   will continue its practice of evaluating each outage



          13   based on the facts and circumstances associated with



          14   each outage, including outages caused by third



          15   parties.  And this concludes my summary.



          16                  MR. MOORE:  Mr. Hayet is available



          17   for cross.



          18                  COMMISSIONER LEVAR:  Ms. Schmid, any



          19   cross?



          20   BY MS. SCHMID:



          21        Q.   Yes.  Just a bit.  Mr. Hayet, were you in



          22   the hearing room when PacifiCorp Rocky Mountain



          23   Power witness Mr. Wilding and I discussed adding



          24   additional items to the EBA, such as fuel start-up



          25   costs?
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           1        A.   Yes.



           2        Q.   Have you seen utilities attempt to put



           3   non-net power cost items into energy balancing



           4   accounts?



           5        A.   I have seen other utilities include fuel



           6   costs, including start-up costs if that's your



           7   question.



           8        Q.   Yes.  Are you concerned that there might



           9   be other things this company or other companies



          10   might seek to get in the EBA?



          11        A.   I definitely am, and I think I made that



          12   clear through my testimony that that is, as I have



          13   heard today, a little bit of a slippery slope.  And



          14   so I prefaced in my testimony that we do not wish to



          15   open up for having the Company -- by allowing this



          16   opening up the opportunity for the Company to



          17   continue to add in additional, additional,



          18   additional items.  We consider that when making this



          19   position.



          20                  MS. SCHMID:  Thank you.  Those are



          21   all my questions.



          22                  COMMISSIONER LEVAR:  Thank you.



          23   Mr. Dodge?



          24                       EXAMINATION



          25   BY MR. DODGE:
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           1        Q.   Thank you, Mr. Chairman.  Good afternoon,



           2   Mr. Hayet.  Just briefly, on the same subject, you



           3   touched on looking back to the Commission's order to



           4   see what its objective was in not allowing interim



           5   rates before.  So you looked for the Commission --



           6   what made it say we're not going to use them before.



           7   Did you do the same thing, look back at why the



           8   Commission concluded an EBA was in the public



           9   interest in the first place or what the reason was



          10   why an EBA might be appropriate in deciding what



          11   items should or shouldn't be included in the EBA?



          12        A.   I looked back over the proceedings that



          13   I've been a part of but not necessarily looking back



          14   further in all cases.  So I'm not sure exactly what



          15   you're suggesting.



          16        Q.   Well, I guess I'm trying to find the test,



          17   that slippery slope we've been talking about.  Where



          18   do you put the brakes on?  How does one put the



          19   brakes on without reference back either to the



          20   enabling statute that talks about net power costs or



          21   the Commission's objective in adopting the EBA and



          22   saying it was in the public interest to deal with



          23   the health of the -- the financial health of the



          24   utility?  Are those not good benchmarks for what not



          25   ought to be included in the EBA?
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           1        A.   I would say it is, yes.  So I would agree



           2   that that might be a good thing to consider prior



           3   orders of the Commission.  But in my case, it has



           4   been my experience in other jurisdictions that



           5   utilities have attempted to load in all kinds of



           6   costs into the fuel proceeding or net power costs



           7   type of proceeding.  So my concern in establishing



           8   this position was whether or not the Company is



           9   attempting to do just that, load in costs that



          10   certainly aren't related to power costs, and I came



          11   to the conclusion that fuel costs are fuel costs,



          12   and those are related to the generation.  Without



          13   starting up a unit, it's impossible to generate a



          14   megawatt hour, and therefore I consider that to be a



          15   power cost.



          16        Q.   You wouldn't say the same for chemical or



          17   PTC, right?  The exact same justifications you just



          18   gave.  They're not power costs, are they?



          19        A.   Well, with chemical costs, my



          20   justification is that those are used, they are



          21   considered in other jurisdictions as being part of



          22   net power costs, they are part of the generation.



          23   Without being able to add chemical treatment, you



          24   cannot generate a megawatt hour of power from units.



          25        Q.   Isn't it true that virtually every expense
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           1   of the utility is needed to generate power from the



           2   units?



           3        A.   To a certain extent, I would agree that



           4   you could attempt to stretch the argument and say



           5   that, yes.  I think you have to be careful in



           6   allowing -- I think that gets back to the point that



           7   you would have to be very careful in allowing things



           8   that, you know, stretch it that far.  I'm not seeing



           9   that with these items, but I get the points.  We



          10   want to be very careful about allowing additional



          11   items into the EBA.



          12                  MR. DODGE:  No further questions.



          13                  COMMISSIONER LEVAR:  Thank you.  Mr.



          14   Evans?



          15                  MR. EVANS:  No questions here.  Thank



          16   you.



          17                  COMMISSIONER LEVAR:  Ms. Hogle?



          18                       EXAMINATION



          19   BY MS. HOGLE:



          20        Q.   Maybe just one.  Hello, Mr. Hayet.  You



          21   mentioned in your summary that in the past, the



          22   Company has argued that it shouldn't be held



          23   responsible for outages that are caused by third



          24   party contractors.  Was that related to a specific



          25   outage; do you recall?
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           1        A.   What I can say is I know that it might be



           2   helpful if I quoted from my testimony on that



           3   question, because I have worked on the cases as



           4   Daymark has been a part of the cases and they noted



           5   on behalf of the Division their position about how



           6   the Company has responded.  And I've also observed



           7   how the Company has responded in cases where the



           8   claim of imprudent outages that have been caused by



           9   either the third party contractors or by the third



          10   party operators.



          11        Q.   But that was with respect to a specific



          12   outage in that case, correct?  Is that true or not?



          13        A.   Those were in response, yes, to specific



          14   outages, but they were the same responses -- very



          15   typical response -- being that -- basically what I



          16   quoted, typically, as Daymark knows, the Company



          17   would argue that it is unreasonable to penalize



          18   PacifiCorp for a third party's performance when



          19   PacifiCorp has no contractual ability to seek



          20   recourse from that third party.  I'm quoting the



          21   Daymark report that was attached to Mr. Thomson's



          22   testimony, and that's in my rebuttal testimony,



          23   November 16 rebuttal testimony.  So it's a typical



          24   situation that if it's a third party outage, the



          25   Company would respond in a way that says, basically,
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           1   listen, we have no recourse, therefore, it's a third



           2   party.  And as we've also heard today, basically,



           3   because it's a third party and the Company was



           4   prudent in its hiring practice of that third party,



           5   that should be sufficient.  And all we're saying is



           6   no, the Company needs to still take ownership



           7   responsibility, that if there's an imprudent outage



           8   caused by the third party, then the Company could



           9   still be liable under that situation.



          10        Q.   And that could be determined at the time



          11   of the specific outage that is being reviewed in a



          12   specific case; is that correct?



          13        A.   Well, I don't see that it has to.  I think



          14   it could be made clear, it could be articulated so



          15   that the Company clearly understands that the events



          16   at the time will be reviewed -- the specific events



          17   will be reviewed -- but it could be articulated that



          18   there should be no distinction between the Company



          19   and its employees causing an outage and that of a



          20   third party causing an outage.  That is, that the



          21   Company could still be responsible for any imprudent



          22   acts under either of those.  That could be



          23   articulated today and that's what the ask is here.



          24        Q.   And so you think that the articulation of



          25   that here today and making that blanket statement
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           1   like that couldn't be taken out of context by



           2   parties if the Commission were to make that



           3   finding -- that blanket statement -- in a proceeding



           4   such as this where there is no specific outage at



           5   issue or in question?



           6        A.   I don't, and the reason why I don't think



           7   it would be -- what would help for it not to be



           8   taken out of context is the fact that I'm also



           9   stating that I think as part of that articulation,



          10   the Commission should say that it's going to do just



          11   like what it does today.  It should evaluate on the



          12   facts and circumstances of each particular



          13   situation, but, again, that there's no distinction.



          14   That's all I'm asking for the Commission to



          15   articulate, that there will be no distinction



          16   between an outage caused by its own employees versus



          17   an outage caused by the employees of an agent acting



          18   on behalf of the Company.  The Company should still



          19   have that responsibility.



          20        Q.   Do you disagree that parties will have an



          21   opportunity to make that argument in a specific



          22   case?



          23                  MR. MOORE:  Objection.  Asked and



          24   answered.



          25                  COMMISSIONER LEVAR:  Do you want to
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           1   respond to the objection?



           2                  MS. HOGLE:  No.  I think it's a fair



           3   question given his recommendation.



           4                  COMMISSIONER LEVAR:  I'm going to



           5   deny the objection and allow the question to be



           6   answered.



           7                  THE WITNESS:  Could you repeat the



           8   question, please?



           9   BY MS. HOGLE:



          10        Q.   Do you disagree that any party will have



          11   that opportunity to make that argument in that



          12   specific case where all of the facts will be in



          13   evidence, both legal and factual issues?



          14        A.   I did not disagree.  What I just simply



          15   think is that the Company -- it should be



          16   articulated, particularly for the Company's benefit,



          17   that the Company is clear on that the Commission



          18   believes that there should be no distinction between



          19   an outage as caused by its employees versus an



          20   outage caused by its agents.  That's all I'm



          21   suggesting.  That clarification should be made for



          22   the Company's behalf.



          23        Q.   Will that change -- will a Commission



          24   finding change anything going forward in terms of



          25   parties' opportunity to make those arguments later?
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           1        A.   It will change the Company's arguments in



           2   the future, because the Company will not go to that



           3   argument.



           4        Q.   The arguments that have been made by the



           5   Company that you just mentioned, those were made



           6   specific to specific outages, correct?



           7        A.   It was made to an outage, and it was



           8   simply stated the Company should not have



           9   responsibility because it's a third party.



          10        Q.   You agree, though, that there was more to



          11   that than what you just mentioned; there were a lot



          12   of argument made in addition to that?



          13        A.   Yes.



          14                  MS. HOGLE:  Okay.  Thank you.  No



          15   further questions.  Thank you.



          16                  COMMISSIONER LEVAR:  Thank you.  Any



          17   redirect, Mr. Moore?



          18                  MR. MOORE:  No.  Thank you.



          19                  COMMISSIONER LEVAR:  Thank you.



          20   Commissioner White, do you have any questions?



          21                  COMMISSIONER WHITE:  Just a couple.



          22                       EXAMINATION



          23   BY COMMISSIONER WHITE:



          24        Q.    Is it your understanding that contracts



          25   with third parties are different for each contract?
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           1   In other words, they contain different terms and



           2   conditions?



           3        A.   Yes.



           4        Q.   And is it your understanding that, for



           5   example, depending on who bears which risk, based



           6   upon the terms and conditions of the contract, that



           7   the costs may shift based upon that risk adjustment?



           8        A.   That could be true that the cost



           9   responsibility could shift, but it's the Company who



          10   has the responsibility for ensuring that the



          11   customers are protected.  And so, you know, if the



          12   contract shifts the risk to the vendor, to the



          13   contractor, then the Company has the obligation to



          14   go after it, but the customer still has to be



          15   protected.  If the obligation is on the Company and



          16   the ratepayers are harmed by the outage, then the



          17   Company, again, under that situation, has to ensure



          18   that the ratepayer is protected.  So in either



          19   situation, it always does come down to the Company



          20   having the responsibility.



          21        Q.   So based upon that answer, it sounds like,



          22   getting back to this concept, that prudence



          23   determination would be reviewed on a case-by-case



          24   basis based upon the context of not only the actions



          25   of the Company and the contractor, but the context
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           1   of the contractual terms and conditions?



           2        A.   One simple distinction I'm making, which



           3   is that the Company can't say, "Because it was a



           4   third party, it wasn't us."  There are situations



           5   where there's a third party operating a generating



           6   unit who is clearly at fault in this particular



           7   situation.  And the Company would say, well, look,



           8   you know they're following the proper practices, but



           9   we're not the operator.  And because we're not the



          10   operator, we shouldn't be held responsible for what



          11   the practice of that other company is doing.  And



          12   that should not by the case.  The Company has to



          13   understand that it is responsible whether it's the



          14   operator or if it is in an agreement that somebody



          15   else would be the operator.  It has to have a role



          16   and make sure that it's following proper utility



          17   best practices in operating that plant.



          18                  COMMISSIONER WHITE:  That's all the



          19   questions I have, Chair.



          20                  COMMISSIONER LEVAR:  Commissioner



          21   Clark?



          22                       EXAMINATION



          23   BY COMMMISSIONER CLARK:



          24        Q.   So I'm following up with the line of



          25   questioning.  So one fact that the Commission might
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           1   examine, or one set of facts, that it might examine



           2   in the context that you were addressing with



           3   Commissioner White is what appropriate utility



           4   practice would be or is in relation to supervising



           5   the work of a third party contractor; is that



           6   correct?



           7        A.   Yes.



           8        Q.   And regarding providing contractually for



           9   recourse or not, there could be at least a cost



          10   associated with what recourse and how much recourse



          11   is available to the Company.  Is that correct as



          12   well?



          13        A.   There could be, yes.



          14        Q.   So, again, those would be part of the



          15   factual determinations in a prudence inquiry that



          16   the Commission would make?



          17        A.   Yes, yes.



          18                  COMMISSIONER CLARK:  Thank you.  That



          19   concludes my questions.



          20                       EXAMINATION



          21   BY COMMISSIONER LEVAR:



          22        Q.   Thank you.  I'd like to ask a question



          23   based on an assumption, and I'll recognize that this



          24   assumption is still a disputed issue in this case.



          25   But assume that the EBA Pilot Program is extended to
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           1   2019 and that in 2019 this Commission and the



           2   Legislature have to do an evaluation of the success



           3   of the EBA program.  To what extent would making a



           4   change now to either the carrying charge or in the



           5   inclusion of chemical startup and correction tax



           6   credit costs, any of those things complicate an



           7   impartial analysis three years from now of the



           8   success of the EBA Pilot Program?



           9        A.   So if you were to wait for the next rate



          10   case, and let's say it was held in 2017 at some



          11   point, and there was a determination at that point



          12   to lower the carrying charge rate -- so then going



          13   forward after that point, the Company would be



          14   charging customers based on perhaps a lower -- as



          15   being requested by parties in this case.  And what I



          16   think you're saying is do you believe that -- you're



          17   asking me if I believe that could affect your



          18   evaluation of the EBA, the 2019 time point, and



          19   whether or not that it should go forward after that



          20   and whether it should be made permanent, for



          21   example.



          22        Q.   Not just the carrying charge but also for



          23   the chemical startup and correction tax costs, too.



          24        A.   Just taking the carrying charge as an



          25   example just to begin with, I don't know -- I

�                                                                         154











           1   understand what you're saying, is that a fact that



           2   can influence whether or not you would want to make



           3   it permanent.  And I don't think it probably really



           4   would factor in too much.  I think that you could



           5   definitely make a consideration of lowering the



           6   interest rate, and I really don't see that that --



           7   you're going to evaluate on the basis of whether or



           8   not you think that it's been in the public interest,



           9   whether or not ratepayers have been fairly charged,



          10   whether or not the Company has fairly recovered its



          11   costs, whether or not this is a process that meets



          12   your objectives, whether or not the rate is set at a



          13   2 percent rate or 6 percent rate for part of the



          14   period of time.  I don't see that as having a



          15   dramatic effect on that.  But I think you have a



          16   valid point.  If you wanted to make the decision in



          17   2019 at a point where you're making it permanent, I



          18   could see the argument for doing that.



          19        Q.   Okay.  Thank you.  But is any of that any



          20   different with respect to the chemical costs,



          21   start-up costs?



          22        A.   That may have a little bit more of an



          23   influence because, again, it's the whole notion of



          24   loading in costs into the EBA.  And to that I may



          25   answer that a little bit differently, because I
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           1   think there is some dissention over whether or not



           2   additional costs should be loaded into the EBA.  And



           3   in that case, the Company does have another way to



           4   recover its costs and that is through, you know, the



           5   base rates, you know.  So if it's not moved into the



           6   EBA, it still has a way to recover, which is through



           7   base rates.  So I think you may -- I can see the



           8   argument that that could have a bigger impact on a



           9   decision you might make as to whether or not to



          10   continue the EBA.



          11             COMMISSIONER LEVAR:  Thank you.  That's



          12   all I have.  Mr. Moore, anything else from you?



          13             MR. MOORE:  No, sir.  We have no more



          14   witnesses.



          15             COMMISSIONER LEVAR:  Thank you.



          16   Mr. Dodge?



          17             MR. DODGE:  Thank you, Mr. Chairman.  UAE



          18   calls Kevin Higgins.



          19                      KEVIN HIGGINS,



          20   having been first duly sworn to tell the truth, was



          21            examined and testified as follows:



          22                       EXAMINATION



          23   BY MR. DODGE:



          24        Q.   Mr. Higgins, will you please state for the



          25   record who you are and on whose behalf you're
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           1   testifying.



           2        A.   My name is Kevin Higgins.  I'm here on



           3   behalf of Utah Association of Energy Users.



           4        Q.   Mr. Higgins, did you cause to be prepared



           5   and filed under your name rebuttal testimony that's



           6   been marked UAE Exhibit 1R.0 and surrebuttal



           7   testimony that's been marked UAE Exhibit 1SR.0?



           8        A.   Yes, I did.



           9        Q.   And do those prefiled testimony documents



          10   reflect your testimony here today?



          11        A.   Yes.



          12                  MR. DODGE:  Thank you.  Mr. Chairman



          13   I'd move the admission of both documents.



          14                  COMMISSIONER LEVAR:  If anyone



          15   objects to that motion, please indicate to me.  I'm



          16   not seeing any so the motion is granted.



          17   BY MR. DODGE:



          18        Q.   Thank you.  Mr. Higgins, would you provide



          19   a summary of your rebuttal and surrebuttal



          20   testimony?



          21        A.   Yes.  Thank you.  Good afternoon.  As



          22   Mr. Dodge indicated, my testimony was limited to



          23   rebuttal and surrebuttal, so my summary will address



          24   my responses to arguments or points that were made



          25   by other parties to the case.
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           1             (1)  I fully agree with the Division's



           2   conclusion that the sharing mechanism in the EBA



           3   provided a meaningful incentive for the Company to



           4   manage its net power costs.  The 70/30 sharing



           5   mechanism originally adopted by the Commission as



           6   part of the EBA pilot struck a reasonable balance



           7   between customers and shareholders with respect to



           8   the sharing of risks associated with deviations in



           9   actual net power costs relative to what is



          10   established in rates.  If any extension of the EBA



          11   is permitted beyond December 31, 2019, I recommend



          12   that the 70/30 sharing mechanism by reinstated.



          13             (2)  I disagree with the Division's



          14   recommendation that wheeling revenues should be



          15   eliminated from the EBA.  While wheeling revenues



          16   are not formally a component of net power costs,



          17   wheeling expenses are.  Including wheeling revenues



          18   in the EBA provides appropriate symmetry with the



          19   treatment of wheeling expenses.  And this is



          20   consistent with the Commission's prior finding on



          21   this issue when the EBA was adopted.



          22             (3)  The Commission should reject the



          23   additional items that the Company proposes to add to



          24   the EBA.  Utility ratemaking is not an exercise in



          25   expense reimbursement.  The EBA was adopted to
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           1   address the perceived problem that material changes



           2   in net power costs could affect the financial health



           3   of the Company in between rate cases if changes in



           4   costs were to go unrecovered.  Expansion of a list



           5   of EBA-eligible items is not necessary to meet this



           6   objective.



           7             (4)  I disagree with Mr. Wilding's



           8   assertion that the EBA should be made permanent.



           9   Rather, I agree with the conclusion in the



          10   Division's report that as the pilot program nears



          11   its end in 2019, a full evidentiary docket should be



          12   established to consider changes to or elimination of



          13   the EBA.  Further, I would strongly recommend



          14   against making the EBA permanent without a robust



          15   sharing mechanism.



          16             (5)  I agree with Mr. Hayet that the



          17   Commission should refrain from adopting interim



          18   rates as a routine step in the EBA process.



          19             (6)  And point number 6 is addressed to



          20   the so-called mismatch issue.  In my opinion, the



          21   mismatch issue is not a genuine problem, but a



          22   natural consequence of adopting an adjusted



          23   mechanism in the first place.  As I explain in my



          24   testimony, it does not require any change in



          25   practice.  Therefore, I recommend that the
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           1   Commission reject both Mr. Peterson's rebuttal



           2   proposal to require the Company to include a 3-year



           3   net power cost forecast in every general rate case



           4   filing, as well as Mr. Wilding's rebuttal proposal



           5   to reset net power costs annually for ratemaking



           6   purposes.  Each of these intended solutions is more



           7   troublesome and troubling than the alleged



           8   imperfection they are trying to remedy.



           9             The adoption of the EBA turned on the



          10   question of whether such a mechanism was needed to



          11   ensure the financial health of the utility and



          12   produce fair rates for customers.  Neither the



          13   Division or the Company has demonstrated nor even



          14   attempted to demonstrate that the very substantial



          15   and burdensome changes each is proposing are



          16   necessary to protect the financial health of the



          17   Company.  Indeed, they could not make such a



          18   demonstration.



          19             Yet, on the other hand, the other key



          20   factor considered by the Commission in adopting the



          21   EBA, namely, fair rates to customers, would be



          22   undermined by adoption of either the Division's or



          23   the Company's proposal.  Customer interests are not



          24   served by requiring base net power costs to be set



          25   using a three-year forecast as proposed by the
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           1   Division, nor would customer interests be served by



           2   resetting base net power costs every year as



           3   proposed by the Company in an annual single-issue



           4   rate case.  Under the Company's proposal, parties in



           5   the Commission would be forced to contend with an



           6   annual prospective reset and an annual retroactive



           7   true-up to the EBA increasing the complexity of what



           8   is already a very complicated and time-consuming



           9   review process.



          10             With respect to each of these proposals,



          11   the Commission should step back and ask what problem



          12   is being solved by this additional administrative



          13   burden.  The answer is that there isn't a problem



          14   needing resolution in the first place.



          15             And, finally, I recommend that the



          16   Commission reject Mr. Peterson's associated proposal



          17   to require the Company to file a general rate case



          18   at least every three years, which I interpret as



          19   being a corollary to his proposal to address the



          20   so-called mismatch issue.  That concludes my



          21   summary.



          22             MR. DODGE:  Thank you.  Mr. Higgins is



          23   available for cross.



          24             COMMISSIONER LEVAR:  I'll go to Mr. Evans



          25   first.  Do you have any cross?
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           1                  MR. EVANS:  Not at this time, but if



           2   I may reserve until I see the kind of questions that



           3   others are asking, I would appreciate a comeback on



           4   recross.



           5                  COMMISSIONER LEVAR:  Mr. Moore?



           6                  MR. MOORE:  No questions.



           7                  COMMISSIONER LEVAR:  Ms. Schmid?



           8                  MS. SCHMID:  A few.



           9                       EXAMINATION



          10   BY MS. SCHMID:



          11        Q.   Is it true that there currently is a



          12   carrying charge applied to the balances in the



          13   Company's EBA account?



          14        A.   Yes.



          15        Q.   Is it true that that carrying charge is



          16   currently 6 percent?



          17        A.   Yes.



          18        Q.   Do you understand that that 6 percent rate



          19   is an above-market rate, i.e., higher than the



          20   short-term borrowing rate of PacifiCorp?



          21        A.   That is my understanding, yes.



          22        Q.   Since we have established that the EBA



          23   carrying charge of 6 percent is an above-market



          24   rate, is this a bonus benefit to whomever is



          25   receiving the carrying charge?

�                                                                         162











           1        A.   I believe the carrying charge at 6 percent



           2   represents a premium to whomever is receiving it.



           3        Q.   If the EBA balance were to be reduced or



           4   amortized monthly, wouldn't the amount of the



           5   carrying charge being accumulated similarly decline?



           6        A.   Could you please restate your question?



           7   I'm not sure I'm following it.  I'm not sure of the



           8   foundation of what you're asking me.



           9        Q.   Assume that we are amortizing the EBA



          10   balance on a monthly basis.



          11        A.   Okay.



          12        Q.   Would that -- wouldn't the carrying charge



          13   similarly decline?



          14        A.   Well, my understanding is that the EBA is



          15   built on a monthly basis and tracked in that



          16   fashion.  And so it is the case that to the extent



          17   that the EBA balance is amortized monthly, that



          18   reduces the total cost of the carrying charge.



          19        Q.   So then it's also the case that the amount



          20   of the EBA carrying charges would be much less if



          21   the EBA -- hold on just a moment.  If the EBA



          22   balance is amortized to zero starting shortly after



          23   the calendar year establishing the balance, won't



          24   the accumulated amount of carrying charges be much



          25   less than if the EBA balance were allowed to remain
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           1   unamortized for an additional year and then



           2   amortized?



           3        A.   I agree that if a balance is moved to



           4   zero, sooner rather than later, that that reduces



           5   the carrying costs on that.  Of course, if one is --



           6   whenever one is reducing a balance and amortizing



           7   it, it has consequences for what rates must be paid



           8   in order to achieve that within a period of time.



           9   But I don't disagree with the basic math of what



          10   you're asking me.



          11                  MS. SCHMID:  Thank you.  Those are



          12   all my questions.



          13                  COMMISSIONER LEVAR:  Thank you,



          14   Ms. Schmid.  Ms. Hogle, any cross?



          15                  MS. HOGLE:  I have no questions.



          16                  COMMISSIONER LEVAR:  Mr. Dodge, any



          17   redirect?



          18                  MR. DODGE:  No.  Thank you.



          19                  COMMISSIONER LEVAR:  Commissioner



          20   Clark?



          21                  COMMISSIONER CLARK:  No questions.



          22                  COMMISSIONER LEVAR:  Commissioner



          23   White?



          24                  COMMISSIONER WHITE:  No questions.



          25   Thank you.
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           1                  COMMISSIONER LEVAR:  I don't have



           2   anything further.  Thank you, Mr. Higgins.



           3                  MR. DODGE:  UAE has nothing further.



           4                  COMMISSIONER LEVAR:  I think that's



           5   the conclusion of testimony.  Are there any other



           6   matters we need to consider before we adjourn prior



           7   to the public witness hearing?



           8                  MR. EVANS:  Mr. Chairman, if I might?



           9                  COMMISSIONER LEVAR:  Yes, Mr. Evans.



          10                  MR. EVANS:  Because I don't have a



          11   witness, I haven't had a chance to offer UIEC



          12   comments into evidence, but I would request that



          13   they be accepted into the record and that the



          14   Commission treat them as it has stated in its order



          15   on the motion to strike as unsworn statements.  And



          16   I would also point out that much of the material in



          17   the UIEC comments is offered as legal argument and



          18   that it's not subject to a credibility assessment,



          19   and so the Commission should be able to give them



          20   due consideration as legal argument to the extent



          21   they are that.  But I would offer those and also the



          22   responsive brief to Rocky Mountain Power's motion to



          23   strike.



          24                  COMMISSIONER LEVAR:  The comments



          25   have already -- your request with respect to the
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           1   comments has been dealt with in the written order we



           2   issued.  I'm not sure that we've done the same --



           3   are you making the same request with your response



           4   to Rocky Mountain Power's motion to strike?



           5                  MR. EVANS:  I am.  I'm making the



           6   same request with all those pleadings because they



           7   were a continuation of the legal argument offered in



           8   the comments.



           9                  COMMISSIONER LEVAR:  To treat them as



          10   unsworn public comments?



          11                  MR. EVANS:  To treat them as legal



          12   argument that they are.  Those are purely legal



          13   arguments.  We're not arguing about the substance of



          14   the comments in the pleadings related to the motion



          15   to strike.  All we're discussing is legal issues in



          16   those documents, I believe.



          17                  COMMISSIONER LEVAR:  Okay.  Well, let



          18   me go to other parties to discuss that request.  I



          19   want to make sure I've got the request right.  We've



          20   already entered your comments as unsworn public



          21   comments.  I recognize they contain some legal



          22   issues.



          23                  MR. EVANS:  I think the rest of it is



          24   part of the record because it was a motion filed



          25   with the Commission so I'm not very worried about
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           1   that.  But just if you would confirm if anyone has



           2   an objection to those being part of the record, they



           3   should speak up.



           4                  COMMISSIONER LEVAR:  Okay.  We've had



           5   a motion to strike one of those that we've dealt



           6   with, so I'm just trying to ascertain do we have a



           7   pending motion from you or am I asking whether



           8   there's motions from any other parties.  I'm just



           9   not quite sure procedurally -- and I apologize if



          10   I'm just not following you very well.



          11                  MR. EVANS:  I think the motion to



          12   strike, then, takes care of admission of the



          13   comments into the record.  There is also legal



          14   argument contained in the motion to strike both from



          15   the Company and the Division's argumentive support



          16   and the UIEC's response, and I just want to confirm



          17   those are part of the record and we can rely on the



          18   Commission as having admitted those into the record,



          19   correct?



          20                  COMMISSIONER LEVAR:  Well, let me go



          21   to other parties on that assertion.  They have not



          22   been entered into evidence.  Whether they're entered



          23   in the record, I mean, they're posted on the



          24   website, they're in the docket, but they're not



          25   evidence in the proceeding and --
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           1                  MR. EVANS:  As legal argument they're



           2   not meant to be evidence, but they are meant to be



           3   part of the record because they may be the basis for



           4   legal argument that was before the Commission.



           5   Should we want to request reconsideration or appeal,



           6   those arguments need to be in the record, and so I'm



           7   verifying that they are.



           8                  COMMISSIONER LEVAR:  Okay.  So I



           9   guess I'll treat that as a motion.  It's an unusual



          10   motion, I think, at least one I haven't had the



          11   opportunity to get my head around.  But let me go to



          12   parties now.  I'll start with Ms. Hogle.  Any



          13   comment on what's been presented to us?



          14                  MR. EVANS:  Yes.  So my response to



          15   that is that the legal argument is also considered



          16   public comment, and I believe that this was



          17   acknowledged by UIEC itself either in -- probably in



          18   their response to the Company's motion to strike.



          19   And I believe it was a quote -- I don't have those



          20   in front of me -- but it was a quote by the



          21   Commission or -- UIEC justified its ability to



          22   present legal argument consistent with a Commission



          23   decision putting those in the context of public



          24   comment.  And so I would -- I will go back and



          25   review those carefully, but I would suggest that to
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           1   the extent that the response to the Company's motion



           2   to strike has any legal argument, that it should



           3   also fall into the category of public comment



           4   consistent with what I believe the Commission has



           5   held in prior cases where this has become an issue



           6   or has been an issue.



           7                  MR. EVANS:  May I respond?



           8                  COMMISSIONER LEVAR:  I'd like to see



           9   where the other parties might be, if there's any



          10   position on the issue.  I'll come back to you to



          11   wrap up.  Ms. Schmid, do you have any position on



          12   this?



          13             MS. SCHMID:  I do.  This is a very unusual



          14   situation.  Legal argument is something that the



          15   Commission has not, in the past, just adopted on a



          16   motion.  It has been put forth to the Commission in



          17   the form of a brief, a response brief and things



          18   like that.  So to the extent that UIEC is urging



          19   that the legal argument as a whole just be accepted



          20   by the Commission, the Division objects.  The



          21   Division also believes that the legal -- that UIEC's



          22   response must be taken as a whole, and you can't



          23   necessarily parse out what is legal and what is



          24   public comment.  It was all generated by the



          25   objection to UIEC not filing testimony but instead
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           1   filing comments.  So based on that, the Division



           2   believes that if the Commission is inclined to take



           3   the legal arguments set forth by UIEC under



           4   consideration, the Division respectfully requests a



           5   chance to file a proper response brief, and would



           6   also move that the other parties, should they like,



           7   have that opportunity.



           8             COMMISSIONER LEVAR:  Thank you.



           9   Mr. Moore, do you have a position on this?



          10             MR. MOORE:  Unfortunately, I don't know if



          11   I understand it properly.  My understanding is that



          12   public comments can include legal arguments, and I



          13   don't see any reason why the Commission should issue



          14   an order segregating these comments from other



          15   public comments.  But I have not thought this



          16   through, and we don't have a strong position.



          17                  COMMISSIONER LEVAR:  Okay.  Thank



          18   you.  Mr. Dodge?



          19                  MR. DODGE:  I hesitate to --



          20                  COMMISSIONER LEVAR:  Well, you don't



          21   have to.



          22                  MR. DODGE:  I guess I view it this



          23   way.  If tomorrow Professor Cassell, at 5:00,



          24   Professor Cassell came down and sat on that stand,



          25   gave unsworn comments that in his view a legal
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           1   underpinning necessary for this Commission's



           2   decision to find the EBA just and reasonable has



           3   been eliminated, and therefore as a matter of law



           4   you shouldn't continue it, you must stop it, you



           5   wouldn't be able to accept that as sworn testimony;



           6   you couldn't make a finding based on it.  But if he



           7   persuaded you on the argument, then you have little



           8   choice to follow that admonition.  And I believe



           9   that's what UIEC is saying.  If Ms. Schmid or anyone



          10   else wants to respond, I guess, theoretically they



          11   could have, but they could also respond with public



          12   comments this afternoon or a briefing if you wanted



          13   to.  But I think that's what has been put before



          14   you.  It's not a matter of testimony; it's a matter



          15   of a view of what the legal underpinnings of your



          16   rulings were and what's happened to them.  So I



          17   don't think you have to rule on it, but I think the



          18   issue is there that you at least need to decide



          19   whether you're going to consider.



          20                  COMMISSIONER LEVAR:  Let me ask --



          21   before I go to Mr. Evans to sum up his request --



          22   Commissioner Clark or Commissioner White, do you



          23   want to ask any questions or wait until he concludes



          24   to decide if you have any questions?



          25                  COMMISSIONER CLARK.  Just to clarify,
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           1   Mr. Evans, are you asking us to treat what I'll call



           2   the first section of your initial comments -- I



           3   think it was Section 1.  Section 2, actually.



           4   Section 1 was the introduction.  Are you asking us



           5   to treat that as a brief, basically?  Is that what



           6   you're --



           7                  MR. EVANS:  I think basically that



           8   might be correct.  Public comments and -- let me



           9   back up and address -- well, if Professor Cassell



          10   were sitting here, he would not be an intervenor.



          11   He wouldn't have standing to raise a legal issue



          12   before the Commission.  We're intervenors, and so



          13   it's not exactly the same.  And even though the



          14   Commission may discount our commentary or proposals



          15   for amending the EBA going forward as having been



          16   submitted as unsworn comments, when we submit legal



          17   argument, the credibility is not subject to the



          18   credibility of any witness or whether they're sworn



          19   or not.  But as Mr. Dodge says, by the strength of



          20   the legal argument itself, the purpose of the UIEC



          21   comments was to bring these legal issues before the



          22   Commission and make them part of the record so that



          23   if this all falls apart and goes awry at the end of



          24   the day, we cannot say that the issue wasn't raised



          25   and wasn't before the Commission.  Our concern,

�                                                                         172











           1   frankly, is we don't want to be foreclosed on



           2   reconsideration or appeal because a legal issue



           3   wasn't raised before the Commission.  Hence, we have



           4   raised them in our comments and asked the Commission



           5   to consider them.



           6                  There have been other legal issues



           7   raised here today apart from those raised in the



           8   comments.  For example, does the Commission have



           9   authority to issue interim rates?  That issue along



          10   with any others, including what we have already



          11   raised, the UEIC would be happy to brief and maybe



          12   the Commission wants to ask for legal briefing,



          13   which I think would be appropriate to give all



          14   parties a chance to weigh in.  But I don't want to



          15   be caught up at the end of the Commission's order in



          16   a position where Rocky Mountain Power is alleging



          17   you didn't raise the legal issue below.  So I want



          18   those legal arguments to be made part of the record.



          19                  COMMISSIONER CLARK:  One reaction



          20   that I have to that is that the procedural schedule



          21   doesn't call for briefing in this matter, and so how



          22   would we -- if a party unilaterally decides to file



          23   a brief with us, what stature does that have before



          24   us without any provision in the schedule for any



          25   party to do that?
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           1                  MR. EVANS:  It is purely advisory at



           2   this point.  If and when this goes to a decision, I



           3   would agree that the legal issue must be raised



           4   again on reconsideration.  It should be considered



           5   an advisory at this point.



           6                  COMMISSIONER CLARK:  Thank you.  That



           7   concludes my questions.  Thank you, Mr. Evans.



           8                  COMMISSIONER LEVAR:  Mr. White, did



           9   you have any questions?



          10                  COMMISSIONER WHITE:  It almost sounds



          11   like a proffer, I guess.  You're just trying to get



          12   something on the record, not necessarily as a -- let



          13   me ask you this.  If today at 5:30 p.m., a member of



          14   the public comes and gets on the stand and begins to



          15   read an article they have carefully drafted, should



          16   we let that stand and do we need to allow the



          17   Company or parties a chance to respond to those



          18   arguments?  I'm kind of piggybacking on what



          19   Commissioner Clark said about -- typically, in a



          20   procedural schedule, there's time for motions,



          21   briefings, et cetera, and this is unique in the



          22   sense that I understand that there's been a motion



          23   to strike filed that I'm just trying to look at the



          24   fairness of it, I guess.



          25                  MR. EVANS:  If a public witness were
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           1   to appear and offer legal opinion on the



           2   Commission's authority, I think it would be



           3   considered advisory.  And would it be on the record?



           4   Do you put public comment on the record?  The



           5   difference is at the end of the proceeding, they



           6   wouldn't have the standing to appeal or request



           7   consideration that we would.  So because there was a



           8   motion to strike filed and because I'm unclear about



           9   the status of the motion to strike pleadings



          10   themselves as being part of the record, I raise the



          11   issue and ask for the Commission to consider it all



          12   as being part of the record and, at this point, the



          13   legal argument is advisory.



          14                  COMMISSIONER WHITE:  I have nothing



          15   further.



          16                  COMMISSIONER LEVAR:  Did you want to



          17   sum up your motion, or did you do so in response to



          18   those questions, Mr. Evans?



          19                  MR. EVANS:  I think I have said what



          20   I needed to say here today apart from what is in the



          21   written documents.



          22                  COMMISSIONER LEVAR:  I think it would



          23   be appropriate to take a short recess right now.  I



          24   don't know how long.  We might not need more than



          25   five minutes, but why didn't we say 2:30.
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           1                  COMMISSIONER CLARK:  That's fine,



           2   Chair LeVar.  I was just wondering if we might



           3   address this when we come back at 5:00, but I guess



           4   that imposes --



           5                  COMMISSIONER LEVAR:  I think that



           6   would be a larger imposition on some.  We will



           7   recess until approximately 2:30.



           8                  (A brief recess was taken.)



           9                  COMMISSIONER LEVAR:  We have reviewed



          10   our January 12 order on PacifiCorp's motion to



          11   strike.  We decline to opine on that order or to



          12   interpret its implications with respect to appellate



          13   rights, and we let that order stand as written



          14   without further comment.  And so now I'll go back to



          15   my other questions.  Are there any other matters to



          16   take up before we adjourn before the public witness



          17   hearing later today?  I'm not seeing any.



          18                  MR. DODGE:  Just a request to be



          19   excused from the 5:00 p.m. public witness hearing.



          20                  COMMISSIONER LEVAR:  I'm not aware of



          21   any rule that requires parties' attendance at public



          22   witness hearings.  Maybe there is one that I'm not



          23   aware of, but we won't be surprised if you're not



          24   here.  Anything else?  We're adjourned until 5:00.



          25      (The proceedings concluded at 2:50 p.m.)
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