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BEFORE THE PUBLIC SERVICE COMMISSION OF UTAH 

 
In the Matter of the Application of Rocky 
Mountain Power for Authority to Increase 
Its Retail Electric Utility Service Rates in 
Utah and for Approval of Its Proposed 
Electric Service Schedules and Electric 
Service Regulations. 

 
Docket No.  10-035-124 

UIEC’S REQUEST FOR 
CLARIFICATION AND EXPEDITED 
TREATMENT 

The Utah Industrial Energy Consumers (“UIEC”) request clarification of the instructive 

interim order recently issued by the Utah Public Service Commission (“Commission”) in the 

above-referenced docket.  Due to the impending date to file revenue requirement testimony, and 

the impact of the interim order on that testimony, UIEC also requests expedited treatment for its 

request.  In support, UIEC states as follows: 

1. On May 12, 2011, the Commission issued an interim order “[t]o ensure an 

adequate and timely record is developed in this case.”  Order at 1, Docket No. 10-035-124 (May 

12, 2011).  This order affects the substance of revenue requirement testimony, which is due May 

26, 2011.   
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2. The Commission has first requested “to aid in the orderly consideration of 

potential proposed net power cost adjustments in this matter” that the following requirements be 

met in the testimony: 

[P]arties are to provide at least the following: 

1. GRID scenario; 

2. net power cost report; 

3. net power cost report of the revised scenario; 

4. net power cost study spreadsheet showing the impacts of 
the revised scenario; 

5. an explanation of the calculations involved in the 
adjustment with sufficient supporting work papers that 
Commission staff could replicate the adjustment; 

6. a list of the specific fields and/or files within the GRID 
model which are changed, and the specific manner in which they 
were changed (for example any and all input files); 

7. all standard or related export files; 

8. relevant work papers and supporting documents with all 
formulas intact for the adjustment; 

9. a summary exhibit listing each proposed adjustment, the 
net effect of each adjustment, and their combined effect, on the net 
power costs requested by the Company in this case and a reference 
to the spreadsheets noted above.     

Order at 1-2.   

3. First, the focus of these requirements is of concern to UIEC.  Rocky Mountain 

Power (“RMP” or the “Company”) has the burden of proof in presenting its case.  Utah Dep’t of 

Bus. Regulation v. Public Serv. Comm’n, 614 P.2d 1242, 1245–46 (Utah 1980) (ruling:  “In the 

regulation of public utilities by governmental authority, a fundamental principle is:  the burden 
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rests heavily upon a utility to prove it is entitled to rate relief and not upon the commission, the 

commission staff, or any interested party or protestant; to prove the contrary.  A utility has the 

burden of proof to demonstrate its proposed increase in rates and charges is just and 

reasonable.”).  This means that RMP bears the burden to demonstrate that its forecasts are 

accurate and will produce just and reasonable rates. 

4. These requirements requested by the Commission appear to assume that the 

GRID model is completely accurate and that if the right inputs are used, the right outputs will be 

reached.  These requirements, therefore, appear to focus only on the situations where an incorrect 

value was used as an input, however, they appear to ignore the many other problems with the 

GRID model and do not provide a way to demonstrate these other problems.  They also appear to 

ignore the Company’s burden of proof to demonstrate that how its GRID model modeled certain 

situations and how the Company chose to model certain situations within GRID was, in fact, the 

way that would produce just and reasonable rates.  

5. In many cases, there is a logical failing in GRID and the Company has tried a 

“workaround” rather than to fix the logic.  For example, in the Company’s last general rate case, 

Docket No. 09-035-23, the Office of Consumer Services (“Office”) pointed out that “without 

user-supplied workarounds, referred to as screens, GRID frequently fails to develop the least cost 

sequence of start-ups and shut-downs for gas-fired resources.”  Order on Rev. Req’mt & Cost of 

Serv. at 27, Docket No. 09-035-23 (Feb. 18, 2010).  To address this error in logic, the Company 

has developed a workaround.  Id.  However, the Company’s workaround did “not eliminate 

uneconomic generation in GRID and introduce[d] new problems.”  Id.  Thus, as “an interim 

solution to be used and, if possible, improved upon until the GRID logic error itself can be 



4844-2669-4409.1 4 

fixed,” the Office proposed a different workaround, which the Company accepted and the 

Commission ordered.  Id. at 28-29.   

6. Similarly, in this case there are workarounds or screens implemented by the 

Company that do not actually eliminate the problem in the GRID logic and, in fact, may cause 

other problems.  The Commission’s requirements do not appear to recognize this and do not 

provide a way to demonstrate this. 

7. In addition, in many instances there is a modeling operator “error”—RMP has 

made a conscious decision to model something a particular way regardless of how that 

something occurs in the real world.  The Commission’s requirements do not appear to recognize 

this problem or provide a way to demonstrate this problem where it occurs.  

8. The practical effect under these circumstances appears to grant RMP a 

presumption that the GRID model is accurate if only the correct inputs are used.  This is a 

presumption to which RMP is not entitled.   

9. Furthermore, in this case, the Commission acts as a finder of fact.  The 

requirements listed above that the Commission has requested be included in testimony appear to 

indicate that the Commission intends to engage in independent off-the-record fact finding.  When 

a finder of fact “engages in off-the-record fact gathering, he essentially has become a witness in 

the case.”  Lillie v. United States of America, 953 F.2d 1188, 1191 (10th Cir. 1992).  If the 

Commission views exactly what the parties have seen, then there is no question as to what is on 

the record.  However, here, based on the requirements set forth above, it appears that the 

Commission will be doing its own investigation outside the view of the parties.  The parties will 

have no way of knowing exactly what the Commission looks at, or how the Commission 
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manipulates the model or data, or whether it is done correctly.  This will improperly expose the 

Commission to factual evidence not part of the record.  See Clicks Billiards Inc. v. Sixshooters 

Inc., 251 F.3d 1252, 1267 (9th Cir. 2001). 

10. UIEC suggests that perhaps a better approach would be for the Commission to 

rely on the testimony in the case and then to request the Company to prepare a compliance filing 

implementing the adjustments the Commission believes will result in just and reasonable rates.  

The Company can make that filing so that it is transparent to all the parties and regulators and 

can be verified by all the parties and regulators.  If an unintended consequence is discovered, it 

can be corrected thereafter.  This also reduces the burden on all parties. 

11. Finally, with respect to the specific requirements listed above, UIEC is not clear 

as to what is meant in item 4—“net power cost study spreadsheet showing the impacts of the 

revised scenario.”  If a line-by-line comparison of each NPC study compared to the last is what is 

meant, this is extremely burdensome, especially given the fact that parties only received notice 

two weeks before testimony is due. 

CONCLUSION 

Based on the foregoing, therefore, UIEC requests that the Commission withdraw its 

requirements quoted above in paragraph 2 of this brief, issue its revenue requirement order with 

its adjustments, and then ask the Company to file a compliance filing, re-running the model with 

the Commission’s ordered adjustments.  That will avoid the Commission being exposed to 

evidence not part of the record, give all parties the opportunity to review the results in a 

transparent manner, and allow the parties to avoid preparing the burdensome additional 

supporting information.    
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Alternatively, if the Commission prefers to go forward with these additional 

requirements, UIEC requests that what is meant by this item 4 be further explained.  If UIEC’s 

initial interpretation is correct, UIEC also requests that the Commission reconsider its request or 

give additional time to produce this information. 

Due to the impending testimony filing deadline, UIEC requests that the Commission 

address this request for clarification expeditiously. 

DATED this 16th day of May, 2011. 

 

 

       /s/ Vicki M. Baldwin 

Robert F. Reeder 
Vicki M. Baldwin 
PARSONS BEHLE & LATIMER 
Attorneys for UIEC, an Intervention Group  
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CERTIFICATE OF SERVICE 
(Docket No. 10-035-124) 

 
 I hereby certify that on this 16th day of May 2011, I caused to be emailed, a true and 
correct copy of the foregoing UIEC’S REQUEST FOR CLARIFICATION AND 
EXPEDITED TREATMENT to: 
 
Patricia Schmid 
ASSISTANT ATTORNEYS GENERAL 
500 Heber Wells Building 
160 East 300 South 
Salt Lake City, UT 84111 
pschmid@utah.gov 

Michele Beck 
Executive Director 
COMMITTEE OF CONSUMER SERVICES 
Heber Wells Building 
160 East 300 South, 2nd Floor 
SLC, UT 84111 
mbeck@utah.gov 

David L. Taylor 
Yvonne R. Hogle 
Mark C. Moench  
ROCKY MOUNTAIN POWER 
201 South Main Street, Suite 2300 
SLC,UT 84111 
Dave.Taylor@pacificorp.com 
yvonne.hogle@pacificorp.com 
mark.moench@pacificorp.com 
datarequest@pacificorp.com 
 

Chris Parker 
William Powell 
Dennis Miller 
DIVISION OF PUBLIC UTILITIES 
500 Heber Wells Building 
160 East 300 South, 4th Floor 
Salt Lake City, UT  84111 
chrisparker@utah.gov 
wpowell@utah.gov 
dennismiller@utah.gov 

Paul Proctor 
ASSISTANT ATTORNEYS GENERAL 
500 Heber Wells Building 
160 East 300 South 
Salt Lake City, UT  84111 
pproctor@utah.gov 

Cheryl Murray 
Dan Gimble 
Danny Martinez 
UTAH COMMITTEE OF CONSUMER 
SERVICES 
160 East 300 South, 2nd Floor 
Salt Lake City, UT  84111 
cmurray@utah.gov 
dgimble@utah.gov 
dannymartinez@utah.gov 

Gary Dodge 
Hatch James & Dodge 
10 West Broadway, Suite 400 
Salt Lake City, UT  84101 
gdodge@hjdlaw.com 

Kevin Higgins 
Neal Townsend 
ENERGY STRATEGIES 
39 Market Street, Suite 200 
Salt Lake City, UT 84101 
khiggins@energystrat.com 
ntownsend@energystrat.com 

Peter J. Mattheis 
Eric J. Lacey 
Brickfield, Burchette, Ritts & Stone, 
P.C. 
1025 Thomas Jefferson St., N.W. 
800 West Tower 
Washington, D.C. 20007 
pjm@bbrslaw.com 
elacey@bbrslaw.com 
 

Holly Rachel Smith, Esq. 
Holly Rachel Smith, PLLC 
Hitt Business Center 
3803 Rectortown Road 
Marshall, VA 20115 
holly@raysmithlaw.com 
 
 
 
 
 

Sophie Hayes 
Sarah Wright 
Utah Clean Energy 
1014 2nd Avenue 
Salt Lake City, UT 84111 
sophie@utahcleanenergy.org 
sarah@utahcleanenergy.org 
 
 
 
 

Stephen F. Mecham 
Callister Nebeker & McCullough 
10 East South Temple Suite 900 
Salt Lake City, Utah 84133 
sfmecham@cnmlaw.com 
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Kurt J. Boehm, Esq. 
BOEHM, KURTZ & LOWRY 
36 E. Seventh St., Ste1510 
Cincinnati, Ohio 45202 
Kboehme@BKLLawfirm.com 
 
Sharon M. Bertelsen 
Ballard Spahr LLP 
201 So. Main Street, Ste 800 
Salt Lake City, Utah 84111 
bertelsens@ballardspahr.com 
 
Charles (Rob) Dubuc 
Western Resource Advocates 
& Local Counsel for Sierra Club 
150 South 600 East, Suite 2A  
Salt Lake City, UT 84102 
rdubuc@westernresources.org 
 
Steven S. Michel 
Western Resource Advocate 
409 E. Palace Ave. Unit 2 
Santa Fe, NM 87501 
smichel@westernresources.org 
 
Nancy Kelly 
Western Resource Advocates 
9463 N. Swallow Rd. 
Pocatello, ID 83201 
nkelly@westernresources.org 
 
Randy N. Parker, CEO 
Utah Farm Bureau Federation 
9865 South State Street 
Sandy, Utah 84070 
rparker@fbfs.com 
 
Leland Hogan, President 
Utah Farm Bureau Federation 
9865 South State Street 
Sandy, Utah 84070 
leland.hogan@fbfs.com 
 

Ryan L. Kelly, #9455 
Kelly & Bramwell, P.C.  
11576 South State St. Bldg. 1002 
Draper, UT 84020 
ryan@kellybramwell.com 
 
Captain Shayla L. McNeill  
Ms. Karen S. White 
Staff Attorneys 
AFLOA/JACL-ULFSC 
139 Barnes Ave, Suite 1 
Tyndall AFB, FL 32403 
Shayla.mcneill@tyndall.af.mil 
Karen.white@tyndall.af.mil 
 
Mike Legge 
US Magnesium LLC 
238 North 2200 West  
Salt Lake City, Utah 84106 
mlegge@usmagnesium.com 

 
Roger Swenson  
US Magnesium LLC  
238 North 2200 West 
Salt Lake City, UT  84114 
roger.swenson@prodigy.net 
 
 
Bruce Plenk 
Law Office of Bruce Plenk 
2958 N St Augustine Pl 
Tucson, AZ 85712 
bplenk@igc.org  
 
ARTHUR F. SANDACK, Esq 
8 East Broadway, Ste 411 
Salt Lake City, Utah 84111 
asandack@msn.com 
 

Steve W. Chriss 
Wal-Mart Stores, Inc. 
2001 SE 10th Street 
Bentonville, AR 72716-0550 
stephen.chriss@wal-mart.com  
 
 
Stephen J. Baron 
J. Kennedy & Associates 
570 Colonial Park Drive, Ste 305 
Roswell, GA  30075 
sbaron@jkenn.com 
 
Gerald H.Kinghorn 
Jeremy R. Cook 
Parsons Kinghorn Harris, P.C. 
111 East Broadway, 11th Floor 
Salt Lake City, UT  84111 
ghk@pkhlawyers.com 
jrc@pkhlawyers.com 
 
Gloria D. Smith 
Senior Attorney 
Sierra Club 
85 Second Street, 2nd Fl.  
San Francisco, CA 
gloria.smith@sierraclub.org 
 
Janee Briesemeister  
AARP  
98 San Jacinto Blvd. Ste. 750  
Austin, TX 78701  
jbriesemeister@aarp.org 
 
Sonya L. Martinez, CSW 
Policy Advocate 
Betsy Wolf 
Salt Lake Community Action 
Program 
764 South 200 West 
Salt Lake City, UT  84101 
Smartinez@slcap.org 
bwolf@slcap.org 
 

 
/s/ Colette V. Dubois 
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