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I. INTRODUCTION AND SUMMARY 1 

Q. Please state your name and business address.   2 

A.  My name is Hans Isern. My business address is 201 Mission Street, Suite 540, San 3 

Francisco, California, 94105.  4 

Q. By whom are you employed and in what capacity?  5 

A.  I am a Senior Vice President with sPower, where I have been employed for 4 years. I 6 

have approximately 15 years of experience in the electric energy industry and am currently 7 

responsible for sPower’s origination and utility power marketing efforts. Over the years, I have 8 

led teams in diverse roles including utility engineering, power trading, regulatory affairs, 9 

generation development and finance. In these roles, I have negotiated and signed power purchase 10 

agreements for more than 1,000 MW of renewable energy generation, have obtained more than  11 

3 GW of capacity on the grid, and have seen more than 60 utility-scale projects from 12 

development to operation.  13 

Q. On whose behalf are you testifying in this proceeding?  14 

A.  My testimony is offered on behalf of sPower and its development subsidiaries. sPower is 15 

an independent power producer based in Salt Lake City. sPower owns and operates over 150 16 

sustainable energy projects totaling over 1 GW of operating assets, as well as a development and 17 

construction pipeline totaling close to another 10+ GW. sPower’s operating and development 18 

assets are located in Utah, Wyoming, and across North America. 19 

Q. Please summarize your work and educational experience prior to joining sPower.  20 

A.  Prior to joining sPower, I was the Chief Operating Officer at Silverado Power, a utility-21 

scale solar development company. I have also held positions with Recurrent Energy, as its lead 22 

developer for California investor-owned utilities; with 3 Phases, as its head of sales; and with 23 
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PacifiCorp, as a utility engineer. I have a Bachelor of Science degree in electrical engineering 24 

from the University of Washington and an MBA from UCLA.  25 

Q. Have you previously testified before the Utah Public Service Commission 26 

(“Commission”)? 27 

A.  Yes, I testified on behalf of sPower and the Rocky Mountain Coalition for Renewable 28 

Energy in Docket No. 15-035-53. I also testified on behalf of sPower subsidiaries Glen Canyon 29 

Solar in Docket No. 17-035-36.  30 

Q. Have you testified previously before any other state utility regulatory commissions?  31 

A.  Yes, I have also testified before public service commissions (or similar agencies) in 32 

Wyoming, California and Colorado.  33 

Q. What is the purpose of your rebuttal testimony? 34 

A.  My testimony responds to the Reply Comments and revised 2017R Request for Proposals 35 

(“2017R RFP”) that PacifiCorp filed in this docket on August 18, 2017. I appreciate the 36 

improving changes that PacifiCorp made following initial input from the Independent Evaluator 37 

(“IE”) and other parties to this proceeding. Several significant concerns remain, however, about 38 

the ability of the 2017R RFP to facilitate a fair solicitation process that satisfies Utah’s Energy 39 

Resource Procurement Act of 2005,1 and, as a practical matter, provides developers like sPower 40 

the opportunity to compete for the least-cost option to serve Utah customers. Without 41 

competition from developers like sPower, the solicitation process cannot ensure that the goals of 42 

the Energy Resource Procurement Act, i.e., ensuring the least-cost option for Utah customers, 43 

will be achieved. 44 

                                                           
1 Utah Code Ann. § 54-17-101 et seq. (the “Energy Resource Procurement Act”). 
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Therefore, based on my experience and specific involvement in hundreds of competitive 45 

procurement processes, my testimony first describes my concerns and then recommends either 46 

rejecting approval of the 2017R RFP or requiring specific modifications to the 2017R RFP 47 

necessary to ensure PacifiCorp complies with Utah law and facilitates a fair and competitive 48 

procurement process.  49 

Q. What recommendations does your testimony propose are necessary as prerequisites to 50 

Commission approval of the 2017R RFP?  51 

A.  In Section III below, I respectfully recommend that the Commission deny approval of the 52 

2017R RFP in its current form. I then propose four modifications to the 2017R RFP that would 53 

address my concerns, ensure satisfaction of the Energy Resource Procurement Act, and therefore 54 

facilitate approval of the RFP. Specifically, my recommended modifications include: (1) 55 

broadening the parameters for eligible resources to include renewable energy resources outside 56 

of Wyoming; (2) eliminating the requirement that bidders possess a completed SIS study by the 57 

targeted Initial Short List date; (3) revising the PPA structure and length options to provide for a 58 

30-year term; and (4) removing the litigation limitation on bidding eligibility and tying 59 

PacifiCorp’s general discretion in the RFP to objective standards.  60 

II. DEFICIENCIES WITH THE 2017R RFP 61 

Q. What is your understanding of the Energy Resource Procurement Act?  62 

A.  As the head of utility power marketing for a large independent power producer, I bring an 63 

“in the field” perspective to the Energy Resource Procurement Act. I know that to satisfy the law 64 

and achieve Commission approval of a solicitation process in Utah, the process must be deemed 65 

in the public interest. The public interest analysis must consider “whether [the RFP] will most 66 

likely result in the acquisition, production, and delivery of electricity at the lowest reasonable 67 
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cost” to Rocky Mountain Power’s customers.2 I know the public interest test also requires 68 

consideration of long- and short-term impacts, risk, reliability and financial impacts on Rocky 69 

Mountain Power.  70 

When you consider the parameters of and requirements that remain in the 2017R RFP, 71 

the RFP and the solicitation process it facilitates, in their current form, fail to ensure the public 72 

interest based on the Energy Resource Procurement Act’s factors. 73 

Q. What concerns do you have about the 2017R RFP’s parameters and requirements?   74 

A.  I recognize that when independent developers compete with incumbent utilities to 75 

develop, construct and operate generation, some differences in treatment between a utility’s self-76 

build options (“benchmark resources”) and competing opportunities are necessary; however, the 77 

2017R RFP remains unnecessarily biased in favor of the benchmark resources in a manner that 78 

undermines the possibility of fair competition necessary to protect Utah customers. Specifically, 79 

requirements related to eligible resource type and geography, interconnection study status, and 80 

available PPA structure and length options must be modified to give any resources other than 81 

PacifiCorp’s benchmarks a credible chance.    82 

Eligibility Requirements 83 

Q. Will you describe the type of resources that are currently eligible to bid in response to 84 

the 2017R RFP? 85 

A.  The 2017R RFP invites bids from new or repowered wind resources that can directly 86 

interconnect and/or deliver energy to PacifiCorp’s Wyoming transmission network.3    87 

                                                           
2 Utah Code Ann. § 54-17-201(2)(c)(ii). 
3 2017R RFP at V.D. 



Docket No. 17-035-23 

sPower Rebuttal Testimony  

Witness: Hans Isern 

Page 5 

 

 

Q. Other parties have expressed concerns with the failure of PacifiCorp to include wind 88 

projects outside of Wyoming, or other types of generating resources, like solar, as eligible 89 

resources for the 2017R RFP. Do you agree with these concerns? 90 

A.  Yes. I strongly agree with the original concerns expressed by the Department of Public 91 

Utilities (“DPU”), the Independent Evaluator (“IE”), and the Utah Association of Energy Users 92 

(“UAE”), as well as by Enyo Energy Renewables (“Enyo”), in this regard.4 By limiting the 93 

universe of eligible bids to wind resources in Wyoming (a state removed from PacifiCorp’s load 94 

centers), the 2017R RFP cannot ensure selection of resources that provide Utah customers 95 

reliable electricity at the lowest cost. PacifiCorp’s territory crosses six states that include rich 96 

wind and solar resources. DPU, the IE, UAE and Enyo all agree with sPower’s view that the RFP 97 

should be expanded to include wind resources outside of Wyoming. PacifiCorp’s Reply 98 

Comments in this docket noted that PacifiCorp confirmed via discussions that DPU and the IE 99 

were not also intending to suggest that the 2017R RFP should expand the scope of eligible 100 

resource types beyond wind.5 However, it is unclear how the IE’s original point that “the only 101 

reasonable way to determine if the combination of wind generation in Wyoming with the 102 

construction of the D2 Segment is a least cost solution that provides benefits to customers is to 103 

market test this option”6 could apply only to geography and stop short of considering resource 104 

type. Nonetheless, the IE Report stated that it takes no position on whether the resource type 105 

should be broadened. The IE Report provides no explanation or rationale for not doing so. The 106 

lack of reasoning for failing to analyze this question is a significant study deficiency. The IE 107 

                                                           
4 DPU Initial Comments, at 6; IE Report, at 35; Reply Comments of UAE, at 2; Enyo’s Amended Petition to 

Intervene, at 2.  
5 PacifiCorp Reply Comments, at 9. 
6 IE Report, at 35. 
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report did state that “it is common practice in resource procurement processes to undertake 108 

targeted solicitations if warranted by market conditions,”7 yet the report made no attempt to 109 

analyze whether, in this case, market conditions justify artificially limiting bidding eligibility to 110 

new or repowered wind resources. 111 

Q. Do you think market conditions justify PacifiCorp’s issuance of an RFP that seeks only 112 

wind resources in Wyoming? 113 

A.  No. Neither the existence of a federal incentive, alone, nor its impending expiration, 114 

creates market conditions that eliminate the ability of competing resources to provide lower-cost 115 

resources and/or a greater overall economic benefit to Utah customers. The IE report is deficient 116 

in failing to take a position on whether the need to “market test” PacifiCorp’s proposal goes 117 

beyond the consideration of wind power alone.  118 

Q. What is your understanding of PacifiCorp’s rationale for limiting the 2017R RFP in this 119 

manner? 120 

A.  In its Reply Comments, PacifiCorp provides several reasons for why it is reasonable to 121 

limit RFP eligibility to wind resources in Wyoming: (1) its 2017 Integrated Resource Plan (IRP) 122 

identified the Wyoming wind plus Aeolus-to Bridger/Anticline transmission facilities as part of 123 

the least-cost, least-risk plan to meet system load; (2) the results of its broader 2016 RFP, which 124 

sought Production Tax Credit (“PTC”)8/Investment Tax Credit (“ITC”)-eligible bids of resources 125 

that could be used to satisfy state renewable portfolio standards and could deliver to PacifiCorp’s 126 

western balancing area, resulted in no proposals that would deliver “all-in” economic benefits for 127 

customers; and (3) broadening the scope of the 2017R RFP would require significant revision 128 

                                                           
7 IE Report, at 35 (emphasis added). 
8 PacifiCorp Reply Comments, at 10. 
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and likely result in “tens-of-thousands” of megawatts of bids requiring increased evaluation, 129 

together resulting in an extension of the RFP schedule that may obviate the time-limited 130 

opportunity presented by existence of the PTC.9  131 

Q. Do you think PacifiCorp’s reasoning is sufficient to justify its narrow resource 132 

geography and type parameters?  133 

A.  No. None of the rationales PacifiCorp provides justify avoiding consideration of other 134 

resources on its system that can provide comparable benefits at potentially less cost to Utah 135 

customers (with or without PacifiCorp’s proposed accompanying transmission). PacifiCorp’s 136 

reasoning unfortunately represents a results-oriented justification for self-building a significant 137 

amount of new cost-based generation and transmission to the detriment of competitors that may 138 

be able to provide similar service more cost-effectively, and, as a result, to the detriment of Utah 139 

customers. 140 

Q. Regarding PacifiCorp’s first rationale, is it appropriate for PacifiCorp to rely on the 141 

Wyoming wind and transmission as part of the least-cost, least-risk option to meet system 142 

load in its 2017 IRP as a basis for limiting eligibility2017R RFP? 143 

A.  No. PacifiCorp’s reliance on the inclusion of its Wyoming wind and new transmission in 144 

its 2017 IRP is troubling for several reasons.  145 

First, the cost assumptions for solar power that PacifiCorp uses in the 2017 IRP are outdated and 146 

unrealistically high. Recognizing that the merits of the 2017 IRP are not at issue in this 147 

proceeding, the difference between the 2017 IRP’s cost assumptions for solar and SPower’s own 148 

Utah levelized cost of solar numbers is significant. This difference represents one of the several 149 

reasons there may be lower-cost, lower-risk solar power options available to serve customers 150 

                                                           
9 Id., at 10-11. 
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with the benefits PacifiCorp aims to provide via the 2017R RFP. In Rocky Mountain Power’s 151 

Avoided Cost Input Changes Quarterly Compliance Filing docket (Docket No. 17-035-37 152 

2017),10 its Witness Dan MacNeil stated that “the cost of a Utah tracking solar resource in the 153 

2017 IRP was $57/MWh in 2020, rising at inflation to $65/MWh in 2027.11 Table 6.2 in the 2017 154 

IRP itself provides a 2019 levelized total resource cost range for single-tracking PV solar in Utah 155 

between $51.39/MWh and $56.39/MWh (with ITC), rising to between $54.06/MWh and 156 

$59.32/MWh in 2023.12 157 

sPower’s current levelized cost of solar in southern Utah is approximately $30/MWh. 158 

While I have not done a full analysis to determine which of PacifiCorp’s IRP cost numbers are 159 

the most appropriate to ensure a fair comparison to sPower’s own costs, the at least $20/MWh 160 

differential is instructive. Failing to consider solar resources that can also take advantage of 161 

federal incentives to provide Utah customers similar benefits to the benchmark resources, 162 

potentially at lower cost or better overall value proposition to customers, is to unfairly impede 163 

competition and is not in the public interest under the Energy Resources Procurement Act.    164 

Second, as noted in DPU and UAE’s Initial Comments, PacifiCorp’s IRP process did not 165 

fully model and consider all, or even several, of the options that may provide a similar level 166 

benefits to its customers as the benchmark resources and new transmission. DPU’s perspective is 167 

worth reiterating: “[t]he mere fact that something was not selected in a necessarily limited and 168 

restricted IRP process does not lead to the conclusion that no other possibilities should be 169 

considered in the RFP.”13  170 

                                                           
10 Docket No. 17-035-37, In the Matter of Rocky Mountain Power’s 2017 Avoided Cost Input Changes Quarterly 

Compliance Filing. 
11 Direct Testimony of Dan MacNeil on behalf of Rocky Mountain Power at lines 306-307, Docket No. 17-035-37 

(August 2017). 
12 PacifiCorp 2017 Integrated Resource Plan (“IRP”), Table 6.2, p111. 
13 DPU Comments, at 6. 
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Third, and in any case, PacifiCorp’s 2017 IRP is still under consideration in other dockets 171 

by the Commissions in at least Utah and Oregon. The Wyoming wind and transmission option 172 

has not been acknowledged or approved by all the Commissions considering it, so for purposes 173 

of the RFP it is premature to deem the Wyoming wind and transmission option as the least-cost, 174 

least-risk option in the 2017 IRP.   175 

Q. Do you think that PacifiCorp’s second rationale, that their 2016 RFP, which sought 176 

PTC/ITC-eligible bids of resources that could be used to satisfy state renewable portfolio 177 

standards and could deliver to PacifiCorp’s western balancing area resulted in no 178 

proposals that would deliver “all-in” economic benefits, is a legitimate reason for limiting 179 

the RFP’s eligible resource type and location? 180 

A.  No. PacifiCorp has no way of knowing whether any proposals will provide “all-in” 181 

economic benefits until it receives responses to the 2017R RFP. It is not clear what PacifiCorp 182 

means by “all-in,” but it is highly unlikely that the only circumstance on PacifiCorp’s system in 183 

which renewables have the potential to provide net economic benefits to Utah customers is at 184 

interconnection points along the Gateway D2 segment. Allowing for a broader bidding pool 185 

increases the chances that some number of bids providing net benefits will materialize.    186 

Q. What do you think about PacifiCorp’s third rationale that increasing the eligible 187 

geographic scope and resource type will lead to significant RFP revisions and a resulting 188 

unwieldy number of bids for evaluation, both of which risk the time-limited opportunity 189 

that the PTC presents? 190 

A.  PacifiCorp does not provide specifics about how any changes may implicate the time-191 

limited opportunity it highlights throughout its comments. From my perspective, even currently 192 

early-stage wind and solar development projects have ample time to satisfy the PTC’s time 193 
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requirements. In addition, I do not think that the changes I and others are proposing risk material 194 

delay that would jeopardize PacifiCorp’s ability to capitalize on the PTC (or ITC).  195 

Q. Can you explain how wind and solar developers, even of currently early stage projects, 196 

have ample time to put assets into operation by December 31, 2020?  197 

A.  If the Commission were to require modifications to the 2017R RFP that delayed 198 

PacifiCorp’s schedule by, for example, 4 months, the approximate target for executing final 199 

agreements would be moved back to mid-August 2018.14 At that point, any chosen competing 200 

projects would have 28.5 months to reach commercial operation for their chosen project. No 201 

project is the same, but utility solar projects, on average, take 24 months to develop from start to 202 

finish. Most of the projects that would qualify to compete in the RFP process have already 203 

started development, and some are in advanced stages. They will not be starting from scratch at 204 

the point they are executing deal documents with PacifiCorp. In addition, it is safe to say that 205 

most renewables developers in the western United States are aware of PacifiCorp’s 2017R RFP. 206 

Most of these developers will continue developing their potentially eligible projects between 207 

now and issuance of the final RFP, and so it is not clear to me that additional time will be lost. 208 

Again, recognizing all developers and projects are different, sPower would feel comfortable 209 

signing a PPA for a wind project as late as December 2018 and still putting the project into 210 

commercial operation by the end of 2020. 211 

On the solar side, projects can obtain the full ITC if they reach their commercial 212 

operation date by the end of 2021, providing an even longer pathway for large-scale renewable 213 

procurement in Utah.  214 

                                                           
14 See 2017R RFP, Section 3 Logistics, at 4. This timing also assumes that all other dates would be delayed 

proportionally and that no time would be made up. 
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Q. What about the factors outside of the potential bidders control that delay development? 215 

A.  The average development time I just provided takes into account all sorts of 216 

unanticipated factors, including issues securing land leases or ownership, rights of way, road 217 

development, transmission buildout, and bad weather. There are always unpredictable factors, 218 

but that is not a reason to avoid achieving a competitive solicitation process. 219 

One delay factor that is not part of the 2017R RFP and therefore largely out of developers’ 220 

control is the time it takes PacifiCorp to complete interconnection study application processes. 221 

As I mention below, these studies tend to take significantly more time than provided in 222 

PacifiCorp’s tariff (45 days for feasibility studies and 90 days for system impact studies).15  223 

Q. What if the delay implicates PacifiCorp’s ability to complete construction of Gateway 224 

D2 to interconnect resources by December 31, 2020? 225 

From the PTC perspective, we can take some comfort in the IRS’ guidance related to the 226 

December 31, 2020 deadline. The IRS provides for “excusable disruptions” from the continuous 227 

construction necessary to take advantage of the PTC, including at the end of the construction 228 

period. One of those excusable disruptions is “interconnection-related delays, such as those 229 

relating to the completion of construction on a new transmission line or necessary transmission 230 

upgrades to resolve grid congestion issues that may be associated with a project’s planned 231 

interconnection.”16 Another excusable disruption includes “delays in obtaining permits or 232 

licenses from federal, state, local, or Indian tribal governments, including, but not limited to, 233 

delays in obtaining permits or licenses from the Federal Energy Regulatory Commission 234 

                                                           
15 PacifiCorp Open Access Transmission Tariff, http://www.oasis.oati.com/ppw/index.html.  
16 Internal Revenue Bulletin: 2016-23, Section 4.02(e) (June 6, 2016). 

http://www.oasis.oati.com/ppw/index.html
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(FERC), the Environmental Protection Agency (EPA), the Bureau of Land Management (BLM), 235 

and the Federal Aviation Agency (FAA).”17   236 

Finally, the existence of an incentive deadline does not justify considering only the 237 

resource type eligible for that incentive, from a competitive cost perspective. The ITC, which is 238 

available through the end of 2021, a year beyond the full PTC’s expiration, also provides a tax 239 

incentive of which PacifiCorp can avail itself in a manner that provides customer savings, 240 

perhaps at lower cost. If a $50,000 car is on sale for $10,000 off, it doesn’t mean the buyer 241 

should avoid consideration of $30,000 options simply because the sale ends next week. 242 

Q. How long has PacifiCorp been aware of the 2020 deadline for full PTC eligibility? 243 

A.  Both the PTC and ITC extension and phase outs were passed by Congress in December 244 

2015 and no changes to either the PTC or ITC have occurred since then. So, PacifiCorp has been 245 

aware of the timelines associated with the PTC safe-harboring, which it did before the end of 246 

2016, for over 18 months.  Still, PacifiCorp brought the RFP to the Commission for review this 247 

year. Utah ratepayers should not be deprived of a robust and competitive procurement process on 248 

such a large investment simply because PacifiCorp failed to initiate the approval process sooner 249 

and is eager to gain Commission approval of a project for which they have already invested in 250 

turbines (for which PacifiCorp did not seek Commission approval).   251 

Q. Lastly, as it relates to the 2017 R RFP’s resource type and location eligibility, does 252 

broadening eligibility offer any Utah-specific benefits?  253 

A.  Yes, if Utah assets are chosen as winning bidders. Development of new assets pursuant to 254 

PacifiCorp’s 2017R RFP would result in significant economic benefits in the winning resource 255 

project locations. These benefits come in the form of construction and operations and 256 

                                                           
17 Id., Section 4.02(c). 
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maintenance jobs, significant tax base increases without added services, and important lease 257 

revenue.  258 

For example, sPower has developed the 95MW Glen Canyon Solar Project in Kane 259 

County that is located on 1000 acres of Utah School and Institutional Trust Lands (SITLA). This 260 

lease provides significant revenue to the agency. Under the Glen Canyon Solar lease, SITLA 261 

earns $125,000 per year initially with lease fees escalating over time. Over a period of thirty-five 262 

years, SITLA will earn $16 million from the Glen Canyon Solar Project. Just how significant a 263 

benefit to the state the solar lease is, is made clear when looking at the context of traditional 264 

SITLA grazing leases. SITLA lands are commonly leased for grazing, with grazing leases for a 265 

comparable 1000 acres being leased at a rate of roughly $600 per year. Over thirty-five years, a 266 

grazing lease would only provide SITLA with $21,000 in income. This example does not even 267 

consider additional county-level property taxes resulting from project development. 268 

Customers from across the PacifiCorp region will have to share in the cost of this significant 269 

investment and should be able to compete to reap the economic development benefits associated 270 

with those costs. 271 

Status of Interconnection Process 272 

Q. You mentioned that you have concern about the 2017R RFP’s requirement that each 273 

bidder’s system impact study (“SIS”) be completed by the initial short list determination, 274 

targeted for November 22, 2017. Can you explain this concern?    275 

A.  By requiring a signed agreement and deposit to begin the feasibility study as a condition 276 

to bidding, the 2017R RFP requirement is an improvement over the RFP’s original proposal 277 

(requiring bidders to include a completed SIS with their bids). The revised requirement, 278 
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however, still represents a significant practical barrier for bidders and an unfair advantage for 279 

PacifiCorp’s benchmark resources. 280 

sPower currently has three active SIS Agreements and two active Feasibility Study 281 

Agreements with PacifiCorp. All three of the agreements are delayed beyond the suggested study 282 

period timeline contained in PacifiCorp’s tariff (90 days for SIS and 45 days for FES). In fact, all 283 

three of the SISs are delayed for up to as much as eight months beyond this timeline, and the 284 

Feasibility Studies are delayed, by up to two months with further delays expected. PacifiCorp has 285 

missed its own tariff deadlines for completing these studies and has taken more than three times 286 

as long to complete them than the time contained in the tariff. 287 

Since the benchmark resources do not face a similar SIS requirement, failure by 288 

PacifiCorp staff to complete requested SISs per its tariff guidance puts competing bidders at a 289 

material disadvantage – the ability to provide interconnection documentation weighs into at least 290 

two of the three non-price transmission factors.18 The fact is that PacifiCorp controls  291 

interconnection customer applications and the timing for completion of  SIS studies without any 292 

recourse for applicants when it misses tariff timelines.  This compounds the issue and makes it 293 

impossible to suggest a fair or level playing field on this front. 294 

Q. How much influence can interconnection customers exert in determining how quickly 295 

SIS studies are completed? 296 

A.  After completing the initial interconnection application and executing a feasibility or SIS 297 

agreement, interconnection customers have no control over whether PacifiCorp will complete the 298 

study within the allotted OATT timeline. Recently, PacifiCorp has sent notices to sPower 299 

indicating that its studies will be delayed even further, beyond the already delayed process. At 300 

                                                           
18 2017R RFP Section 6.B.2, at 20-22. 
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this point, PacifiCorp has not offered any alternatives to allow for these studies to be completed 301 

sooner.   302 

PPA Tenor and Financing 303 

Q. In response to concerns by the IE and UAE, the 2017R RFP provides three proposal 304 

structure options. Bidders can offer a build-transfer agreement or a 20-year power 305 

purchase agreement (“PPA”). Two types of PPA options exist. Bidders are encouraged to 306 

include an asset sale at either full realization of the PTC or the end of the 20-year term. 307 

Alternatively, bidders may propose a 10-year extension, to be exercised at PacifiCorp’s 308 

discretion during the 20-year term. Do these options represent fair and competitive 309 

opportunities for bidders competing with benchmark resources? 310 

A.  No, and these options remain a critical flaw in the 2017R RFP, as price counts for up to 311 

80% of the Phase I Evaluation.19 Benchmark resources will be evaluated based on a 30-year asset 312 

life. Financing options for twenty-year PPAs consider production for 10 fewer years so, from the 313 

start, competing resources face a significant price disadvantage. In addition, the ability to obtain 314 

financing at competitive costs associated with 20-year, 25-year and 30-year PPAs can range 315 

materially. If PacifiCorp’s own resources will be evaluated based on a 30-year asset life or 316 

levelized cost of energy, then it is fair to evaluate all other entities’ bid on a 30-year timeframe as 317 

well (recognizing that every input into annual costs will not be made perfectly consistent). Even 318 

if the parties do not ultimately agree to a 30-year PPA, the parties should be allowed to submit a 319 

30-year PPA price to compare against PacifiCorp’s own 30-year levelized cost analysis.  320 

Finally, the Commission may also want to consider allowing parties to bid a PPA price 321 

for PacifiCorp’s development assets. Conceptually, this is along the same lines as the build-322 

                                                           
19 2017R RFP, at 20. 
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transfer option but with roles reversed. In this case, bidders would be allowed to put a PPA price 323 

on PacifiCorp’s development, which would provide the Commission with a lower-risk 324 

alternative to approving the entire project under a cost-based rate formula. To enable a fair 325 

comparison, the Commission would decide on a development cost reimbursement amount to 326 

PacifiCorp that would be factored into all parties’ bids. This comparison would ensure that the 327 

lowest-cost option is being provided to customers in any scenario.   328 

Q. Does the IE-proposed modification, to provide for a 10-year extension at PacifiCorp’s 329 

option, adequately address the comparability concern the IE report identified? 330 

A.  No. It is difficult to see how the IE’s proposed extension option improves upon the unfair 331 

advantage the original RFP provided PacifiCorp on the pricing front In identifying the problem 332 

that the 20-year PPA length imposes on bidding comparability between the utility’s benchmark 333 

resources and competing bids, the IE Report refers to Utah regulations requiring that the 334 

solicitation “allow power purchase contract terms equivalent to the projected facility life of the 335 

Benchmark Option.”20 Unfortunately, the IE’s proposed solution does not solve the problem. The 336 

offered extension is only a possibility, uncertain at the time a PPA is signed and financing is 337 

obtained. Moreover, it is only effectuated at PacifiCorp’s option, in its sole discretion. No 338 

investor will provide 30-year financing terms under these circumstances, so the option needs to 339 

be underwritten by the bidder and does nothing to improve project economics over a 20-year 340 

PPA. The IE Report provides no explanation of how this extension might serve to address the 341 

concerns it identifies. Solving for the lack of comparability issue requires allowing bidders to 342 

submit a 30-year PPA price, even if parties ultimately agree to a shorter term. 343 

                                                           
20 Utah Admin. Code, R746-420(8)(k). The regulation allows waiver of the requirement “for good cause shown,” 

which PacifiCorp has not tried to show in this case. 
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PacifiCorp Litigation Limitation and Discretion 344 

Q. PacifiCorp has included a litigation-related eligibility limitation and provided itself 345 

significant discretion in its capacity to review bids. Is this standard practice? 346 

A.  All utilities must provide themselves with discretion to reject bids for several reasons, 347 

like when the bids are incomplete or fail to meet objective criteria included in the RFP. Several 348 

of the points of discretion PacifiCorp provides itself fall into this bucket. However, a few of 349 

PacifiCorp’s points of limitation and discretion are troubling and go beyond what’s necessary to 350 

provide it with the operational flexibility necessary to manage the RFP process. 351 

Q. Which points in particular are troubling? 352 

A.  Initially and importantly, the RFP deems any potential bidder that is in litigation with 353 

PacifiCorp or has threated litigation (in writing) with PacifiCorp ineligible to respond to the 354 

2017R RFP.21 This eligibility requirement is not standard practice and generally serves to 355 

undermine the intended balance between monopolies and customer protection. Third-party 356 

developers must be allowed to challenge PacifiCorp legally if the monopoly is failing to 357 

acknowledge their legal rights or comply with existing law, regulations or their own tariff. 358 

Allowing this eligibility restriction to stand would call into question a core tenet of monopoly 359 

regulation. This restriction is an explicit attempt to restrain third-party producers from either 360 

holding PacifiCorp accountable to comply with the law or from being able to compete with the 361 

benchmark resources.   362 

In addition, PacifiCorp has established that many decision points in the 2017R RFP 363 

eligibility and bid process will be made “in its sole discretion” with no objective qualifier. As 364 

noted, some of these specific qualifiers are necessary as a practical matter. Judgement calls must 365 

                                                           
21 2017R RFP, Minimum Eligibility Requirement No. 8, at 10. 
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be made. However, two reservations of sole discretion do not seem necessary and seem to tip the 366 

balance as far as PacifiCorp thinks it can push it in its own favor. First, PacifiCorp reserves a 367 

general right “without limitation or qualification and in its sole discretion, to reject any or all 368 

bids, and to terminate or suspend this RFP in whole or in part at any time.”22 Second, a similarly 369 

broad reservation of discretion is provided in Section 7.A.1, which states PacifiCorp can in its 370 

sole discretion determine which bids are eligible for consideration, again with no tether to the 371 

RFP’s requirements. Understanding that there may be a need to suspend the process based on the 372 

failure of any bids to meet the 2017R RFP’s requirements, these broad and general reservations 373 

should be tied to the actual RFP requirements. Parties bidding in good faith should be able to rely 374 

on good faith from PacifiCorp. Narrowing PacifiCorp’s general discretion so that it is tied to the 375 

requirements of the RFP ensures this outcome.   376 

III. Recommendations 377 

Q. Based on the series of concerns you described in Section II, do you have 378 

recommendations for modifications that would make the 2017R RFP sufficiently fair and 379 

competitive as to satisfy the public interest standard to which it is currently subjected? 380 

A.  Yes. As noted in the IE report, it is impossible to create a perfectly level playing field for 381 

competition between benchmark resources and third-party developed competing resources. It is 382 

possible, however, to eliminate the fatal flaws contained in the 2017R RFP that currently render 383 

a competitive solicitation process that satisfies the public interest standard out of reach. If the 384 

following (or comparable) modifications are not accepted by the Commission, sPower 385 

recommends denying approval of the 2017R RFP.     386 

                                                           
22 2017R RFP, at 11. This reservation is reiterated in the Non-Reliance Letter in Appendix G to which bidders are 

subject. 
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Q. What are your specific recommendations? 387 

A.  I respectfully recommend the Commission require the following changes be made to the 388 

2017R RFP: 389 

1. Eligibility. The parameters for eligible resources should be broadened to include 390 

renewable energy resources outside of Wyoming that can provide similar net benefits to Utah 391 

customers as predicted for the benchmark resources.  392 

To the extent this change leads in a significantly greater number of bidders, the outcome is good 393 

for competition. High-level bid metrics, like price, development stage, interconnection study 394 

process and other non-price bid factors should be able to eliminate significant numbers of bids 395 

without substantial additional time investment during the initial Indicative Bid phase of the 396 

evaluation process. 397 

2. Interconnection Requirements. The requirement that bidders possess a completed SIS 398 

study by the targeted Initial Short List date should be eliminated. At the very most, it should be 399 

replaced with a requirement that by the Initial Short List date, bidders are able to demonstrate 400 

that they have a signed SIS agreement with and submitted a deposit to PacifiCorp. Since 401 

completion of studies has been delayed by PacifiCorp for many months beyond the 90 days 402 

provided in the OATT, potential bidders should not be prevented from participating due to a 403 

failure by the utility to meet its own timelines. Further, the Commission should consider 404 

allowing projects that have either completed interconnection applications or signed feasibility 405 

study agreements that have been delayed longer than the time the SIS should have been 406 

completed if PacifiCorp met its tariff guidelines.  407 

3. PPA Structures. The Commission should find that the IE’s recommendation to allow 408 

for a 10-year extension to be exercised at PacifiCorp’s discretion is not sufficient to solve for the 409 
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unfair advantage that comes with evaluating at 30-year lived benchmark asset with a 20-year 410 

PPA. The RFP should be modified to explicitly provide for 30-year PPA terms to match the asset 411 

lives that will be evaluated for the benchmark resources. Under the 2017R RFP as currently 412 

drafted, a longer PPA term would have to be submitted as an “alternative ownership proposal” to 413 

be considered “by PacifiCorp in its sole discretion.”23 414 

The Commission may also consider a reverse build-transfer arrangement in which third 415 

parties can bid to construct PacifiCorp’s development assets. These modifications would not 416 

result in delay in the solicitation process.  417 

4. PacifiCorp Discretion. First, the Commission should require PacifiCorp to remove 418 

Minimum Eligibility Requirement No. 8 that eliminates from participation in the process any 419 

bidder in litigation with or that has threated litigation against PacifiCorp. Second, the 420 

Commission should require PacifiCorp to narrow the two general reservations of sole discretion 421 

contained in Section 3.I (Company Reservation of Rights and Disclaimers) and Section 7.A.1 422 

(Invitation), and the related Non-Reliance Letter language in Appendix G, so that they have 423 

some objective standard against which to measure their determinations, such as “in their 424 

discretion as failing to satisfy specific requirements and obligations contained in the RFP.”  425 

Q. If implementation of these recommended modifications results in delay to the schedule, 426 

does it mean Utah customers will lose out on the chance to benefit from potential benefits 427 

from federal production and investment tax incentives? 428 

A.  No. sPower appreciates the importance of the PTC (and ITC) phase down and expiration 429 

dates. My proposed modifications are unlikely to result in material delay to the RFP process. In 430 

addition, as noted above, there is still ample time for renewable energy asset development, even 431 

                                                           
23 2017R RFP, at 12. 
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with significant transmission build out, in advance of the December 31, 2020 deadline. 432 

Recognizing that potential bidders have projects in different stages of development, I think 433 

pushing out the schedule proposed in the 2017R RFP even by six months would not result in 434 

projects being unable to capture the full PTC or ITC.  435 

Q. Does this conclude your testimony? 436 

A.  Yes. Thank you.  437 


