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1 April 11, 2019 10: oopaélg.’em3
2 PROCEEDI NGS

3 COWM LEVAR Ckay. We'll be on the record.
4 Good norning. This is Public Service Comm ssion Docket
5 18- 035-48, the Application of Rocky Mountain Power's

6 Request for an Accounting Order for Settlenent Charges
7 Related to its Pension Plans, and we have oral argunent
8 on this issue this norning fromthe attorneys

9 representing the parties. As a prelimnary matter, we
10 shoul d have Conmi ssioner David Cark on the tel ephone
11  wth us this norning.

12 Can you hear us, Conmm ssioner O ark?

13 COW CLARK: | can hear you very well.

14 COW LEVAR. W can hear you well, too, so
15 that's good news.

16 COMW CLARK: Thank you.

17 COW LEVAR. Wiy don't we go to appearances
18 next ?

19 M5. HOGLE: Good norning, Conm ssioners.

20 Yvonne Hogl e on behal f of Rocky Myuntain Power. And
21 also wwth nme here today is the Vice President and Chi ef
22 Financial Oficer of Pacificorp.

23 | recognize this is oral argunent, but in
24 the event that you have any technical questions, we

25 thought it would be a good idea to bring her and have
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her answer any questions that you may have. Thank you.

COW LEVAR Thank you. Just to nake sure,
can you state her nane again? | didn't jot that down.

M5. HOGLE: | apologize. | don't think I
actually said it. Her nane is N kki Cobliha. Excuse
me.

COW LEVAR | should have known that from
your |ast hearing, but... Thank you.

For the Division?

M5. SCHM D. Good norning. Patricia E
Schmd wth the Uah Attorneys General's O fice on
behal f of the Division of Public Uilities.

COW LEVAR  Thank you.

MR SNARR: Steven W Snarr, an Assistant
Attorney Ceneral on behalf of the Ofice of Consuner
Servi ces.

COW LEVAR  Thank you.

MR RUSSELL: Good norning. Phillip Russel

on behal f of the Utah Association of Energy Users.

COW LEVAR. Ckay. Thank you. | think the
way we'll structure this norning's oral argunent is
we'll allow each of you the chance to summarize your

argunments in any way you choose to. Please presune that
we have read both the coments and replies earlier in

t he docket and the briefs, but if you'd like to
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1 highlight a few points, we'd like to give you the rage

2 opportunity to do that. | think after each party does

3 so, then we'll go through Comm ssioner questions one at

4 atime and nove forward that way.

5 Are there any other questions or prelimnary

6 mtters we need to discuss?

7 M5. HOGLE: Just sonething for your

8 consideration, Chair, and that is that given that this

9 casereally involves tw sides of an argunent, | wonder

10 if it makes sense to give each side a set nunber of

11 m nutes or equal opportunity, based on the fact that it

12 really is two sides, so that effectively, assumng the

13 conpany gets 15 minutes and -- at your pleasure,

14  whatever you think is appropriate, then the other side

15 would be -- would also get 15 minutes. |'mwondering if

16 you can entertain that and just your thoughts on that.

17  Thank you.

18 COW LEVAR Sure. And we can discuss that

19 anong the parties. Another option, rather than doing

20 time limts, would be to give a chance to return to the

21  Applicant after we've concluded. | think it nakes sense

22 to start with you, but | think there's also sone val ue

23 to circling back to you at the end, since you're the

24 party with the burden of proof in this docket.

25 | can say, personally, | mght prefer that
Litigation Services | 800-330-1112
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1 than to try and worry about tinme limts, unless we

2 start -- if we're back here this afternoon still going,
3 then we may want to talk about tine limts. But other
4 than that -- so let ne just go to the parties.

5 What are your thoughts on this? M. Schm d?
6 M5. SCHMD:. | believe it would be

7 appropriate to circle back to Rocky Mountain Power.

8 COW LEVAR  Thank you.

9 MR. SNARR. W' || proceed however you

10  deci de.

11 COW LEVAR  Ckay.

12 MR. RUSSELL: UAEU would al so prefer to

13 circle back to Rocky Mountain Power after the parties
14 have had an opportunity to kind of discuss their

15 positions. And | say that in part because if there are
16 some positions that UAEU has on this that are actually
17 nore aligned with, perhaps, Rocky Muntain Power than
18 wth the other parties. So | think it would be better
19 to give us all the time to kind of explain what our
20 positions are, and then just allow Rocky Mountain Power
21 the |l ast words since it is their notion -- or their
22  application.
23 COW LEVAR Ckay. Anything else to add,
24 Ms. Hogl e?
25 M5. HOGLE: | appreciate that. Thank you.
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1 COW LEVAR. Ckay. | think we'll proceZ%lge !
2 that way. And, again, we'll let each of you choose how
3 to summarize your argunments in the way you choose.

4 think you can expect probably the three of us to have

5 sone simlar questions for each of you, so we'll just be
6 asking all of your perspectives on a few issues, and

7 then we'll circle back at the end and see where we are.
8 So, Ms. Hogle, if you want to go ahead.

9 MS. HOGLE: Thank you. Thank you for the

10 opportunity to present our case this norning.

11 The settlenent that occurred partly as a

12 result of the lunp-sumdistribution paynents to retirees
13 in 2018 qualifies for deferred accounting because it was
14  unforeseen, unpredictable, and significant enough to

15 warrant deferral. The parties argue that it does not

16 qualify because it was foreseeable, not extraordinary,
17 it was in the normal operation of the conpany's

18 retirement plan in that -- allowng deferral amounts to
19 retroactive rate nmaking or single-issue rate making.
20 They al so argue that it should not qualify
21 for deferred accounting because it did not inpact the
22 conpany's earnings and that it's actual costs are |ower
23 now for pension expenses than they were in the rate
24 case. And, also, that the possibility of recurrence
25 also disqualifies the event from deferred accounting.
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Rocky Muntain Power disagrees with the

Conpany's positions. First of all, the settlenent event
was unforeseen because pension accounting rules required
RVP to recognize the entire expense of $22 nillion tota
conpany over one year in 2018, based on a triggered
threshol d caused in the large part by |ow interest
rates.

| want to take you to the Division's brief
in several places which incorrectly states that recent
hi story suggests Pension Events were not all that
uncommon, and it cites the conpany's response to a
debtor request to the OCS 1.10, | believe, which
includes a table. And | believe that's on page 5 of the
Division's brief. It cites a table and includes a table
at the bottomthere which has colums, one of which --
or two of which are [unp sumdistributions.

Lunp-sum di stri butions are not Pension
Events, they are just one conponent of three conponents
that could trigger a Pension Event. Before 2018, the
sum of interest rates, service costs, and | unp-sum
paynents haven't, in the last ten years, triggered a
threshol d that required the Conpany to recognize this
type of an expense.

The event was unpredictable. Actual

interest rates is not sonething that the Conpany can
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www. | i tigationservices.com



http://www.litigationservices.com

HEARI NG DOCKET NO. 18-035-48 - 04/11/2019

© o0 ~N o o b~ w N

N N NN NN R R R R R R R R R R
o A W N P O © 00 N OO0 0o b~ wWw N +—» O

. . . : . Page 9
predict. But for this accounting rule, which triggers

the Settlenment Event based on conditions over which RW
has no control, the Conpany woul d have continued to
anortize the unrecogni zed historical |osses over 21
years. RMP' s inability to predict interest rates is the
sane as its inability to predict changes in tax |aws,

whi ch | owered the corporate tax rate from35 to 21
percent .

Third, because settlenent events are
unf or eseeabl e and unpredi ctabl e, RVP does not forecast
them as part of pension costs in rate cases. And that's
sonething that the parties, like | said, raised. At the
time of the 2014 rate case, RW had no reason to believe
a settlenment would occur. |t may have had information
about | unp sum paynments, but these are not the main
driver of settlenent events. Wat drives themis the
interest rates. And, again, you can see this, if you
turn back to the table in the Division's brief and even
as referenced by the Ofice.

In 2013, you'll see a |unp-sum anount of
about $52 million, which is the same | unp-sum paynent
that the Conpany paid out in 2018. However, the
threshold was not triggered in 2013, and that was as a
result of interest rates, unlike in 2018.

Fourth, a settlenment was not caused by
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m smanagenent or inability of Rocky Mountain Power to

predict, precisely, pension costs. Any argument or
inmplication that the settlement unforeseeability was in
any way caused by the utility's inability to predict it
in the rate case or from m smanagenent is wong, because
it's based on the false prem se that RVWP can accurately
predict interest rates and that it can predict the
amounts of lunp sumdistributions that are el ected by
participants and that it can predict the timng of their
retirenment, even assum ng RVP woul d have incl uded
projected costs for a possible settlenent event in the
2014 rate case.

Wt hout recently having had a settl enent
event, | question if parties would have supported their
inclusion. And even assum ng they would have, no party
woul d support RMP's recovery of Utah share in rates in
one year. They would likely recommend a | onger
anortization for the full anmount to normnalize rates,
just like we've asked for here.

The fact that RMW's actual costs are |ess
than those that were included in the rate case al so does
not disqualify the event fromdeferred accounting. 1In a
rate case, as you know, Your Honors, the Conm ssion sets
a just and reasonable rate sufficient to permt RW to

recover its cost of service in a reasonable return on
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its property. The Conm ssion does not, however,

aut hori ze revenues to cover, dollar for dollar, each of
Rocky Mountain Power's expenses; rather, it sets an
overall revenue requirement that is just and reasonable.

Also, if you recall, the 2014 case was the
settled case. Wile parties filed testinony, the
eventual revenue requirenent that was authorized was a
settled anmount. Parties agreed to an overall revenue
requi rement, again not a dollar for dollar recovery, for
Rocky Mountai n Power's expenses, including pension
costs. There was no finding regarding the
appropri ateness of pension costs in that rate case.

The fact that a unique unforeseen event does
not have an extraordinary effect on a utility's earnings
al so does not disqualify it fromdeferred accounting. |
use the exanple of the case in 2010, which is cited in
our brief. In that case, the Comm ssion authorized RVP,
outside of a rate case, to defer approxinmately $6.3
mllion to be anortized over four years.

This arose from an unforeseen tax | aw change
elimnating certain tax benefits previously reflected in
rates; specifically, the tax deductibility of
postretirenment prescription drug coverage expenses.
Again, this was outside of a rate case, and the

Comm ssion did not consider how the effect of this tax

Litigation Services | 800-330-1112
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| aw change woul d i npact conpany earni ngs.

RV s request is not single-issue rate
maki ng. Single issue rate maki ng occurs when the
utility seeks rate nmaking treatnment of a single expense.
That's not what RMP is doing here. It seeks deferred
accounting of Uah's share of the settlenent costs and
to begin anortizing, starting in January 2019, until it
seeks recovery of the balance in a rate case.

RVP's request is also not retroactive rate
maki ng. Deferred accounting does not fall within the
prohibition of retroactive rate nmaking. The U ah
Suprenme Court has articulated the rule on retroactive
rate making as follows, and | quote: "To provide
utilities wth sone incentive to operate efficiently,
they are generally not permtted to adjust their rates
retroactively to conpensate for unanticipated costs or
unreal i zed revenues."

Deferred accounting allows a deferral of an
expense for the possibility of prospective rate-nmaking
treatnent, not retroactive rate nmaking. RMP has been
clear in this case that it doesn't seek that. In
addition, in the next rate case, RW would not be asking
the Conm ssion to authorize it to collect the settlenent
cost it expensed in 2018 or 2020.

RWP asks the Comm ssion for an order that

Litigation Services | 800-330-1112
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af fects accounting procedures. Such an order does not

forecl ose any di scussion or presentation of evidence
that would normally occur when the Conmm ssion conducts a
rat e- maki ng hearing. Therefore, this does not
constitute a backdoor approach to retroactive rate
maki ng or single-issue rate naking.

A deferred accounting of refunds related to
the tax | aw changes in 2017 did not anount to a
prohi bition agai nst retroactive rate making; neither
does RV s application here. |In fact, the conpany's
current request is |ess of a prohibition against
retroactive rate naking than the deferred accounting for
refunds fromthe tax | aw changes in 2017, because in
that case rates were adjusted outside of a rate case,
and RWP is not asking for that here.

The possi ble reoccurrence of a settlenent
event -- or this settlenment event does not disqualify it
fromdeferred accounting, either. [It's uncertain
whet her anot her settlenent event will occur, but
assum ng the market continues to reflect |owinterest
rates and assum ng the |unp-sum paynents are |arge
enough to trigger, and assum ng we get the right nunber
of people who choose | unp-sum paynents over annuities,

t hat should not disqualify the event from deferred

accounti ng.
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RWP has experienced nore tax | aw changes

than settlenent events, but this does not nean that the
refunds or collections that arise fromfuture tax events
wll no longer qualify for deferred accounting. | don't
t hi nk anybody here would argue that. And that's
because, like with settlenment events, tax |aw changes
are unusual and unforeseen events over which RV has no
contr ol

Thi s Conm ssion has authorized deferred
accounting in rate cases for anmounts that were not
substantial that didn't inpact the conpany's earnings
and even though they were foreseeable. For exanple, the
pension cost wite-off, the Noel Kempff Cimate Action
Project, the Y2K expenses all occurring and included in
the 2000 -- excuse ne, the 1999 rate case.

It has al so authorized deferred accounting
when unusual and significant events or revenues are
included in the test period of a rate case for
normal i zati on purposes, including the EIMcosts, the
comm ssioning costs, air quality upgrade costs,
depreci ati on expenses and wheeling revenues. And all of
these are cited in our brief or our conmments.

Finally, it has authorized deferred
accounting in between rate cases to account for

unf or eseen expenses or revenues during the prior rate
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case and if deferred accounting woul d have been

requi red, had the expense for revenue been included in a
test period during the rate case. That's exactly the
situation here.

For exanple, changes in tax |laws on at | east
two occasions, one that arose fromthe 2017 Tax Reform
Act, which resulted in a benefit to custoners that was
settled, and another litigated case in 2010 that
resulted in collections fromcustoners where the
Conmmi ssion authorized RW to defer the approximately
$6.3 million that | referenced earlier

RMP asks you to continue to apply this
approach, this reasonabl e bal anced approach on a
case-by-case basis. And, symmetrically, the sane
standard shoul d apply whether the utility asked for
deferred accounting in a rate case or outside of a rate
case or in between rate cases and whether the triggering
event results in a refund or a collection.

We ask you to reject the Division's and the
Ofice's recoomendation to treat deferred accounting
essentially like you would an exception to retroactive
rate making. W submt to you that it's not the sane
thing. |If it is, then deferred accounting woul d be
unnecessary.

Finally, |I think it's inportant that you
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know t hat Washi ngton's share of the pension costs at

I ssue here on the consent agenda in Washington. They
are lunped together with other itens on the consent
agenda and will be considered all at once. This
typically means that no one is challenging these itens.

Thank you for the opportunity to be with you
here today and to nmake our case to you. And | can
respond to questions, if it pleases Your Honors.

COW LEVAR. ay. Thank you. | think
"1l start with a few questions.

M5. HOGLE: Ckay.

COWM LEVAR As we're looking at this and
trying to bal ance a couple issues, one -- one issue we
have is your |ast general rate case we had, the
utilities filed application, which had a specified
anount for pension costs. But then we had a stipul ated
settlenment that had an overall rate nunmber, but not a
nunber -- not nunbers in specific categories, |ike
pensi on expenses. And parties who signed the
stipulation all took the position that they m ght have
taken different paths to that final nunber.

W have the policy where our statutes
encourage stipulations, and we don't want to anal yze
that stipulation in a way that discourages future

stipulations. So how should we ook at the starting
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1 poi nt of approved pension costs conpared to what you re

2 asking to defer, considering that we had a stipul ation

3 that didn't specify pension costs?

4 M5. HOGE: | think you | ook at what other

5 Conm ssi ons before you have | ooked at, and that is

6 whether the event was truly unforeseen, unusual, unique,

7 significant enough. And then also | ooking at how you' ve

8 treated, in particular, simlar pension events in the

9 past .

10 Now, | recognize that the 2008 Curtail nent

11 Event resulted in -- or the deferral that you authorized

12 resulted in a settlement case. However, | think it is

13 inportant to renmenber that both the D vision and the

14 Ofice supported that, and it was part of a pension

15 event. And so symmetry would dictate that it's a

16 simlar pension event as the one here. One of the

17 differences being that it was a refund to ratepayers and

18 this is a collection.

19 And so | really do think that you -- you're

20 correct that you should not | ook at the 2014 rate case,

21 because that was not sonething that -- where you found

22 a specific anount for pension costs, but that you truly

23 look at the situation and circunstances around the

24  pension event and whether we had control over that.

25 And as I've laid out, |I mean, a |lot of
Litigation Services | 800-330-1112
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factors go into it that we have no control, and we can't

predi ct the nunber of people who choose | unp-sum
paynents. W don't know interest rates, what we're
going to do, not sure. And then, you know, service
costs. And then the timng of the retirenent, that is
not sonething we can predict.

| don't know if that answers your question,
but. ..

COW LEVAR It does. And that |eads ne, |
think, to the next question.

Sone of the things you said in your sunmmary
just now, | think I would like to clarify what your
position is on the applicability of the MCl case from
the Utah Supreme Court. That case recogni zed an
exenption to retroactive rate making for unforeseeabl e
and extraordi nary events.

Now, | thought | heard you arguing that
deferred accounting -- a deferred accounting order does
not require, in all instances, that standard to be net.
Am | correctly stating your position, or do I have that
incorrect? And what |'mgetting at is: |Is there
agreement that the MCl standard of unforeseeabl e and
extraordinary applies to this docket and applies to this
application?

MS. HOG.E: Sure.
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COW LEVAR. O are you arguing that that

exenption to retroactive rate making doesn't apply to
def erred accounti ng?

M5. HOGLE: Well, | think from-- generally,
as | said before, | don't think deferred accounting is
the sane as retroactive rate making, and that only if
you find exceptions can you approve deferred accounti ng.
| think all of the exanples that |'ve |aid out before
you and cited nake that point -- or prove that point.

The MCI dealt with a tax refund, | believe.
And | believe that in that case -- and the utility
initially did not want to return any refunds fromthe
Tax Reform Act at the tinme, based on the argunent that
it was under earning its authorized rate of return. And
so | think those are different circunstances here. It's
a different case.

And so to answer your question directly,
again, | don't think that deferred accounting is the
sane as retroactive rate nmaking. | think that deferred
accounting can include authorization of situations or
amounts that are extraordinary, just |ike the exception
to retroactive rate making, but | don't think that --
agai n, because they're not the sanme, that just because
sonmething i s not extraordinary does not nean that it can

be deferred. So | think there's definitely a
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di stinction between those two rate making -- or

princi pl es.

COW LEVAR. Thank you. | think your
position was clarified to ne on that.

M5. HOGLE: Ckay.

COW LEVAR  You know, you tal ked about
interest rates not being foreseeable, although the fact
that interest rates are going to change one direction or
the other is. How foreseeable was the inpact of the
interest rates we saw in 2018? So noving beyond whet her
you coul d have foreseen that the interest rates did what
they did in 2018, was -- the inpact of that interest
rate on what pension holders chose to do with their
cash-outs and other things, was it foreseeable that if
interest rates hit this point we're going to see what
happened in 2018?

M5. HOGLE: Well, no, because, again, you
woul d have to assune that you had foresight into how
many peopl e woul d choose | unp-sum paynents over
annuities, and you woul d have foresight over the timng
of retirenents, and we don't. W don't know. W don't
know that. And so those two things, along with the
interest rate, is what triggers the settlenent event,
and so | don't think that's predictable. | don't think

there's a way to predict that.

Litigation Services | 800-330-1112
www. | i tigationservices.com



http://www.litigationservices.com

HEARI NG DOCKET NO. 18-035-48 - 04/11/2019

1 | mean, | think, perhaps, you know, youP%%% “
2 think, okay, maybe we'll have this nunber of | unp-sum

3 paynents, but we don't know -- you know, just very

4 general. But, again, the conpany in rate cases does not
5 go to that level of predicting in terns of what exactly
6 has to happen in order for sonething like that to be

7 triggered.

8 Again, that $52 million paynent in 2013 did
9 not trigger a Pension Settlenment Event. | think that

10 that proves -- or shows that it's unpredictable. 1It's
11 i nfluenced by a nunber of factors over which the conpany
12 has no control.

13 COW LEVAR  Thank you. | think that's al
14  the questions | have.

15 Commi ssi oner Wiite, do you have any

16 questions for her?

17 COW WH TE: Good norning. Yeah, maybe

18 just a couple followup questions.

19 So let ne ask this: What is the standard we
20 should be looking at? Is it this -- because |I'm-- part
21 of what is driving ny question is there's kind of been
22 some nonenclature -- or maybe it's just semantics
23  between the use of the term "unforeseen" verse
24 "unforeseeable.” | nmean, is this M case -- did | hear
25 you say that that's distinguishable and that is not the
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standard? What is -- when |'mapplying the facts of

this case, maybe trying to distinguish and applying them
to the law, what is the law, | guess, here.

M5. HOGLE: Wsat is the |aw? M goodness.
You know, the law is unclear, honestly. Again, | |ook
back at what this Comm ssion has factored into -- in
aut hori zed and deferred accounting. And, yes, prior
Conm ssi ons have | ooked at a conparison as to whether
there's an exception to retroactive rate making
application of certain factors of that, like in that
2008 case.

However, that sane Conm ssion -- those sane
Commi ssi oners deviated fromthat standard in 2010, when
it related to the tax | aw change. That case -- the 2010
case was after that 2008 case, where the sanme Conm ssion
said retroactive rate naking and those principles have
sone application in this case. And they did not use

t hose same principles in the 2010 case, which was, by

the way, litigated. And so it's unclear.
Again, | don't know whether this Comm ssion
has -- or any Conm ssion has | anded on a standard. But,

certainly, this situation is one in whichit's in
between rate cases. The last rate case we had was in
2014. A lunp sum-- excuse ne, a settlenment event could

not have been predicted based on the unpredictability of
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1 timng of retirenent, the nunber of | unp-sum paynents,

2 lowinterest rates, et cetera.

3 And so, in the past, this Conm ssion has

4 allowed deferred accounting for situations -- or anounts
5 that have been outside of a rate case that are

6 unforeseen, that are significant enough, and so we think
7 that this -- these circunstances exist with respect to

8 this request.

9 We can also -- we believe that deferred

10 accounting woul d have been required, had this expense or
11 revenue been included in the test period during the rate
12 case, and that the parties would have requested the

13 anortization for a long period of tine. So just like it
14 has in the tax | aw change cases that | nentioned, where
15 it authorized deferred accounting, this is sonething

16 that occurred in between cases for unforeseen expenses
17 during the prior rate case, and it woul d have been

18 required -- deferred accounting woul d have been required
19 if this event would have been included in the test
20 period during the rate case.
21 COWM VWH TE: Believe it or not, the
22  Comm ssion sonetinmes gets things wong, and sonetines
23 the Suprene Court or the Court of Appeals tells us
24 otherwise. So is there nothing -- are you aware of no
25 cases where the Conm ssion has -- soneone has chal | enged
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t he Comm ssion's decision on sonething like this and the

Suprenme Court has di sabused the Comm ssion of where
they're heading on that? |Is there an old precedent that
we can | ook to towards that? Because it sounds |ike
what we're heading back tois a -- it's a case-by-case
pol i cy questi on.

And, you know, before you answer the first
question, | guess -- | nean, what is the policy here?
What is the -- you know, if we grant the Conpany's
request, what harmare we avoiding, who is it
benefiting, who is it hurting? | nean, what's the --
because, again, I'mtrying to -- I'mgroping in the dark

for sonme kind of |egal standard to adhere to here.

But "mnot -- it sounds |ike
there's -- it's been a little bit back and forth with
Commissions in the past. But if there's nothing -- and,

again, if you could point ne to sonething that's
hel pful , because, again, | see unforeseeable,
unforeseen, |I'mnot sure what the difference is. There
is alot of back and forth with the Comm ssions. But
what is the -- give ne a policy argunent, then, | guess,
if there is no |l egal argunent here.

M5. HOGLE: Okay. Well, deferring
accounting in this case will not hurt custoners. It

wi Il not, because it's nerely an opportunity for Rocky
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Mount ai n Power to present costs prospectively in the

next rate case. Parties will have the opportunity to
review and scrutinize the costs and, if they want,
single themout. Custonmers are not harnmed, because
there is no rate adjustnent in this case.

| agree with you that the Comm ssion
sonetimes gets things wong. |In particular, | thought
t he 2008 case was -- they went beyond what they needed
to and conparing, in a way, deferred accounting with the
retroactive rate nmaking. Again, if it's retroactive
rate maki ng, then why have deferred accounting? You
don't need both. So | don't think that's correct.

Rather, | should put it this way: | think
you should interpret that case very strictly, because it
dealt with a situation nore akin to with respect to the
severance costs. In particular, the Comm ssion was
dealing with a deferred accounting application that was
filed in January of 2007 when it had just ordered a
2006 -- order in Decenber of 2006 for severance
paynent s.

And the Conm ssion noted in that case
that -- that, perhaps, the Conpany's inability to
precisely forecast the |evel of severance paynents in
the rate case was nore akin to a m ssed forecast. That

is not the case here. That last rate case was five
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years ago, and so this was not foreseeable, because a

| ot of factors that triggered the event, the conpany had
no way of knowi ng. Again, it doesn't harm custoners in
any way.

Al'so, | think noteworthy is the fact that
t he Conpany woul d expense the first -- the 2019 and 2020
portion of the expense beginning in 2019 and 2020,
nmeani ng the conpany woul d not seek recovery of those
paynents, it would absorb those costs. So if you think
about it, if the conpany were to sonehow delay the rate
case -- any delay, any continued delay, the conpany
woul d continue to absorb those costs.

All the conpany is asking for is an
opportunity to defer the anount and to -- when it files
a rate case, include the balance of that in -- its
pensi on costs in the rate case.

And | think it's inportant to be consistent
with and symmetrical with the way that you authorize
deferred accounting. |If it's not harm ng custoners, if
it's significant enough -- and we know that it is,
because in other cases the Conm ssion has authorized
deferred accounting for nmuch | ower amounts, which | cite
inny brief. There is no harmto anybody for us to
all ow the conpany to defer these expenses.

COMWM WH TE: Thank you. That's all the
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guestions | have, Chair.

COW LEVAR. Comm ssioner Cark, do you
have any questions for M. Hogle?

COW CLARK: Thank you. Let me first
apol ogi ze for not being physically present, but |I'm
absolutely attentive to what's proceedi ng there.

| think | have two questions. The first is
the threshold that you nentioned, Ms. Hogle, a couple of
tines in your argunment. 1'd like to understand that
better. And | think you're referring to a threshold
that is either requiring or allow ng the pension expense
to be recognized -- accounted for in this year, and |I'd
i ke a technical explanation of the paranmeters of that
threshold. What is its technical definition and how
| ong has that threshold been in place?

M5. HOGLE: Thank you, Conm ssioner C ark.
| wonder if it would please the Comm ssioners if | can
have Ni kki Cobliha --

COW CLARK: Yeah, please feel free to have
your col |l eague address that, absolutely.

COW LEVAR Let me make sure that
that -- yeah. Since thisis alittle unusual, | want to
see if other parties want to weigh in on this.
Ms. Schmid, seens |ike you do.

M5. SCHM D. Yes. The Division objects.
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This was schedul ed as an oral |egal argunment. There was

no presentation of w tnesses contenplated by the
Division, and | believe it was not contenpl ated by
parties other than the Conpany. | believe that allow ng
Ms. Cobliha to testify would harm the due process
principles that guide us here.

COW LEVAR  Thank you, Ms. Schm d.

M. Snarr?

MR SNARR. | agree. W're not in a
position to have our expert consulted and brought forth
to help deal wwth this. W did seek sone rather pointed
guestions and data requests on behalf of the Ofice and
got some answers, which we've included in connection
wi th our subm ssion here.

There are sone interesting factual
representations that Rocky has made. There's sone
interesting factual material that they've presented
t hrough data request responses. That's fair game. But
to go into live witnesses does put us in a prejudiced
position in connection with responding to that.

COW LEVAR. M. Russell?

MR RUSSELL: Thank you. | guess I'ma
l[ittle of two mnds on this. As | understand it, we're
not proposing to put Ms. Cobliha under oath, and so |

don't think she's testifying per se, so it's not
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evidence. But if it would help Conm ssioner Cark or

t he ot her Commi ssioners to understand the issues better,
| guess | don't oppose it, fromthat point of view

But echoing M. Snarr's and Ms. Schmd's
concerns here, | have sone consultants that | work with
pretty regularly who have a great deal of expertise in
pension issues; far nore than | do, certainly. And
because this was noticed up as a legal hearing, | didn't
ask themto cone. They're not |awers and can't offer
| egal argument on behal f of UAEU, but they certainly
coul d address questions like this or address factual
issues related to these kinds of issues. And | think
ot herwi se probably woul d have asked themto cone, if it
had been noticed up slightly differently.

So that probably doesn't give you a lot to
work with, but that's kind of -- I"mnot really sure
what ny position is. | want you to have the information
you need, but 1'd |ike the opportunity to provide it, if
simlar questions are | obbed my way, and | don't know
that |'min a position to do that.

COW LEVAR: (kay. M. Hogle, do you want
to respond to the concerns that you' ve heard raised?

M5. HOGLE: Yes. First of all, it involves
techni cal questions, which | think having Ms. Cobliha

respond to woul d benefit this Conm ssion.
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1 Al'so, | note that all parties included ?g%?SBO
2 intheir legal briefing and nobody's questioning those.
3 And sol think -- on balance, | think it would benefit
4 this Commission, in particular Comm ssioner Clark, if

5 Ms. Cobliha responded to the question, because it is

6 technical. And | would just advise her not to assune

7 any facts and just respond with respect to the rules or

8 the specific question that Conm ssioner O ark had.

9 COW LEVAR Okay. | want to be respectfu
10 of everybody's tine, but | think this is an issue that
11  we probably need a short -- brief deliberation to
12  discuss before we decide to nove forward. It's little
13 bit conplicated, since we'll have to disconnect
14  Comm ssioner Cark, get himon another |ine, and then
15 reconnect him
16 It's early for a break, but why don't we go
17 ahead and take a ten-mnute break while we try to do
18 that, and then we'll try to cone up with a resolution to
19 this issue?

20 Thank you. We'Il reconvene in ten m nutes.
21 (A recess was taken.)

22 COW LEVAR. W' re back on the record.

23 Since the word of the day is deferral, we're
24 going to defer ruling on the concerns and hit reset on
25  Comm ssioner Cark's questioning and see where that
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1 takes us. Conm ssioner dark?

2 COW CLARK: Thank you.

3 And ny question about threshold was actually

4 a threshold question. But let me just get to the heart

5 of where | wanted to go, and that is that | think -- if

6 | understand the Application, it asks the Comm ssion to

7 nmake a determination that would apply not only for the

8 pensi on event under consideration that occurred in 2018,

9 but any like event in the future.

10 And so the heart of mnmy question is,

11 Ms. Hogle: Do you have anything nore to say to us

12  beyond what you said in your brief about why we woul d do

13 that now? O why we should do that now?

14 M5. HOGLE: Well, when we included that

15 request in the Application, we were thinking that if

16 interest rates remained lowand if A B, C D happened

17 again, then we m ght be back. But, again, we don't

18 know. W can't predict many of those things. W don't

19 know if a threshold -- the threshold will be triggered.

20 | think the request was nore for expediency.

21 | f the event happens again, assumng A B, C D, and E

22 then we thought it would be easier in our Application to

23 ask for authority to defer like events in the future, if

24  they occur.

25 And | recognize that -- you know, that maybe
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1 they won't occur and that if they do occur, even -?a3%u32
2 know, if they don't occur in 2019 or 2020 or in a rate

3 case, probably -- and so that's sort of a different

4 circunstance, different scenario there. And so, really,
5 it was just for expediency and it was only if the stars
6 aligned and this were to happen again.

7 And, like | said before, you can conpare it

8 to tax law changes. | think we can't predict if there

9 wll be nore tax |aw changes. But if there are, | think
10 the parties would probably cone before you again, asking
11 for -- either RVP or the parties in the roomwould cone
12 before you to ask you for a deferred accounting of that.
13 And the fact that it can reoccur again does
14 not disqualify -- would not disqualify sonething |like

15 that from being considered for deferred accounting, and
16 the sanme should apply here, for the same reasons.

17 COW CLARK: Thank you. Those are all the
18 questions | have.

19 COW LEVAR. Ckay. Thank you, Ms. Hogl e.
20 M5. HOGLE: Thank you.
21 COW LEVAR. M. Schm d?
22 M5. SCHM D:. Thank you -- good norning --
23 for this opportunity to present the Division's position
24 to you in oral argunent. |1'd like to respond to
25 questions fromthe Conm ssion when they are asked,
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rather than try and work theminto ny presentation now,

if that is all right.

COW LEVAR. Ckay. | think our planis to
wait until you finish your sunmary and then ask
questions. |s that what you're requesting?

M5. SCHM D:. Yes, please.

COW LEVAR  Thank you.

M5. SCHM D. The Division disagrees with
Rocky Mountain Power that deferred accounting treatnent
is warranted for the pension event. There are several
foundati onal issues upon which the D vision and the
Conpany disagree. The first is that financial
accounting rules dictate regul atory accounting
treatnent. They are two separate aninmals, they are two
separate worlds; where in the regulatory world, we need
to |l ook at the applicable standards here.

Second of all, the Division disagrees that
the tax changes cited as being akin to what has happened
with the pension event is a valid consideration. Tax
changes are a conpletely different animal and truly are
uncontrol | abl e, unforeseen, and extraordi nary.

Rocky Mountain Power has not proved that it
is entitled to regulatory deferred accounting treatnent
for the pension event relating to the ordinary operation

of its pension plan. Aside fromits failure to neet its
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burden of proof, granting the Conpany's Application

woul d not be in the public interest and would conflict
with case |aw and prior Conm ssion orders.
And when | say "case |law' and "prior

Conm ssion orders,” I'mreferring to the EBA case, the
MCI case, other Conm ssion orders and, in particular,

t he Conm ssion's order addressing the deferral
accounting treatnent requested for the Powerdal e flood.
Anal yzi ng the pension event under each applicable test
reveals that it does not qualify for deferred accounting
treatnent, because failing to forecast the specific
circunstance for the unchanged preexisting plan is not
unf oreseen and extraordi nary.

The Conpany's failure to include these itens
inits past general rate case forecast does not warrant
a deferred accounting order giving the Conpany an
opportunity to recover these costs in future rates.

The conpany failed to predict that
continui ng pension settlenent would eventually result in
a Pension Settlenent Event requiring recognition of the
event in the year in which it occurred, 2018. The rules
surrounding cal culating the reporting threshold for the
pensi on settlenents remai ned constant. The Conpany has
not alleged that the pension plan changed. The pension

event was due to an existing accounting rule framework
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that was in place at the tine of the Conpany's last rate

case.

The question before the Comm ssion is
whet her the pension event qualifies for a deferred
accounting order in the regulatory world. The answer is
that the pension event fails to qualify for a deferred
accounting treatnent here. It fails to qualify under
the Comm ssion's tests. Even wthout those tests,
granting the deferred accounting request would not be in
the public interest.

The Commi ssion's primary test requires that
an event be both unforeseeable and extraordinary to
qualify for regulatory deferral accounting treatnent.
The pension event sinply doesn't qualify. The pension
event was foreseeable. It resulted fromthe nornal
operation of the pension plan the Conpany establi shed.

As you may recall and as -- the interest
rates dipped in the early 2000s, crashed in 2008, and
have remained | ow. Under these econom c conditions, it
was foreseeable that people would elect to take the
| unp-sum di stribution opportunity provided in the
pension plan. Because the pool was closed to new
participants, continued |unp-sumsettlements woul d
change the plan's funding | evels and denographi cs and

change threshol d.
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The Conpany has not asserted in this docket

that the pension plan has changed. Neither did the |aw
change. Instead, settlenents eventually accunulated to
t he point where existing |aw applied to the conpany's
existing plan required the conpany to treat expenses
differently.

The Conpany says it was out of the conpany's
control. That's not true. The pension event was
foreseeable. The pension event al so was not
extraordinary. The Conpany's Application even admts it
was not extraordinary by requesting deferral accounting
treatnment for any subsequent sinilar pension events.

The sane thene that even the Conpany doesn't
think the event was extraordi nary or unforeseeabl e can
be found in the Conpany's Application and in the
Conmpany's reply comments. The Conpany's facts don't
support its claim

Looki ng forward, the pension event was not
extraordinary. Looking back, we can see that it wasn't
extraordinary. The Conpany's own data provided to the
OCS in response to debtor request 1.10 shows that the
nunber of people taking distributions in the past and
t he nunber taking distributions in 2018 were in a fairly
tight range.

Al so, notably, the Conpany's brief doesn't
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use the word "extraordi nary" to describe the pension
event. Instead, the Conpany's brief uses words |ike
"“significant,"” "unusual," "sufficiently large." The

Conpany seens to be saying there is a different standard
and the Division disagrees.

Because the pension event was not both
unforeseen and extraordinary, it doesn't qualify for
deferred accounting treatnment under the Comm ssion's
primary test.

The Conm ssion al so has an expanded test.
The pension event fails to qualify for deferred
accounting treatnent under that test, too. Under the
first option in the expanded test, an event can qualify
for deferred accounting treatnent if it causes an
unf oreseen and extraordinary effect upon the Conpany's
costs and revenues.

Looki ng again at the conpany's data
requests, we can see that the $9 mllion inpact of the
pensi on event to the U ah ratepayers is |ower than some
of the past inpacts. The pension event doesn't qualify
under the first option, fromthe Conm ssion's expanded
t est.

Under the expanded test's second option to
qualify, the event's actual manifestations vary from

their projections in an unforeseeable and extraordinary
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1 way. Well, pension variability is the rule, not tﬁgge >
2 exception. Interest charges are the rule. Not know ng
3 the exact contours of when an event will happen is

4 different than unforeseeable.

5 There was no unforeseeabl e and extraordi nary
6 variance between actual manifestations and projections

7 here. The threshold changed. The pension event does

8 not qualify for deferred accounting treatnent under this
9 second option.

10 So why do we care if the pension event

11 qualifies or doesn't qualify for regulatory deferred

12 accounting treatnent? W care because deferred

13 accounting treatnent is an exception to the public

14 interest rule against retroactive rate nmaki ng and

15 single-itemrate making.

16 Granting a request for deferral accounting

17 treatnment permts a msmatch of revenues and expenses

18 and should be granted rarely and only under certain

19 circunstances -- special circunstances, indeed. To do
20 otherwise could turn the rate-naking process into a
21 cost-recovery exercise. That would not be in the public
22 i nterest.
23 The Division is not arguing, contrary to
24  what the Conpany alleges, that the deferred accounting
25 consideration process here is a rate change. No, any
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rate change woul d occur in a general rate case. W also

care if the pension event qualifies or doesn't qualify,
because we're bringing just one slice of the past into a
future rate case. Under the Conpany's deferra
accounting request, other expense events and ot her
revenue events are ignored, and only this one set of
costs related to the pension event junps into the future
test-year period that the Conpany is likely to use when
it files its next rate case.

As the Division noted in its brief, the
Conpany is not proposing to capture revenues froma
speci al contract executed since the last rate case and
nove those revenues forward. That's just one exanple of
the nyriad changes of expenses and revenues that are not
reflected in current rates.

Finally, we care because, as the Conm ssion
sai d and as Rocky Mountain Power nmade sure to point out
inits brief, granting deferral accounting treatment is
at least a tentative inplication that the costs will be
recovered during the next rate case.

Al'l om ng sel ective recovery of past expenses
and revenues in future rates is not in the public
interest. Rather, rates should generally be set on a
forward-I| ooking basis to determ ne what constitutes a

just and reasonable rate. Rate naking, by its nature,
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is forward | ooking.

In the absence of special circunstances that
are well outlined in the Comm ssion's past orders,
deferred accounting for future recovery of selected
itens should not be allowed. The pension event doesn't
qualify for this special treatnment. The Application
shoul d be deni ed.

I n concl usion, the Division opposes deferred
accounting treatnment because the pension events fail the
Commission's qualifying tests. Because the pension
events fail the Comm ssion's qualifying tests, the
conpany, | believe, would not be able to indicate inits
financial records that recovery is likely.

Approving this Application, particularly
with its please-approve-simlar-things-in-the-future
request is not in the public interest. Deferred
accounting treatnment should be exam ned on a
case- by-case basis to see if it's warranted. The
Conpany's request for future treatnent of simlar events
shows it's not -- the pension event is not
extraordi nary, not unforeseeable, and the Application
shoul d be deni ed.

Thank you.

COW LEVAR: Thank you, Ms. Schm d.

Conmi ssioner C ark, do you have any
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1 guestions for Ms. Schm d? rage -
2 COMWM CLARK: | don't have any questions.

3  Thank you very nuch

4 COMW LEVAR  Conmi ssioner Wite?

5 COMWM WHI TE: Yeah. Just one question |

6 think I asked.

7 Do you see a difference in the term

8 "unf oreseeabl e" versus "unforeseen"? Because, again, |
9 see these terns used interchangeably. 1Is there a

10 difference? Because | know the Suprene Court used the
11  word "unforeseeable."” But is there a difference.

12 M5. SCHMD:. | don't believe there is a

13 difference, and | have not made a distinction in ny

14 argunments and in nmy brief. | believe that they are the
15 sane.

16 COW WH TE: Thanks. That's all | have.

17 Thank you.

18 COMWM LEVAR To clarify your -- well, |

19 think you nade this clear. | don't think it needs

20 clarification, but your position is a deferred

21 accounting order that occurs outside of a general rate
22 case always requires an exception to both retroactive
23 rate-making rule and the single-itemrate making rule.
24 Am | stating your position correctly?

25 M5. SCHMD:. Yes, for the reasons
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1 expressed.

2 COW LEVAR. Ckay. And |ooking at the M

3 case that established the foreseeabl e and extraordinary
4 standard, that case didn't involved deferred accounting,
) correct?

6 M5. SCHMD: It did not. It involved

7 retroactive rate nmaking.

8 COW LEVAR: (kay. Has -- are you aware of
9 any appellate case that states deferred accounting

10 requires an exception to those two doctrines?

11 MS. SCHMD: | amnot. However, | am aware
12 of the Comm ssion's order issued in 2008 addressing, in
13 particular, the Powerdal e case where the Comm ssion

14 quoted fromthe MOl and the EBA case extensively and, in
15 ny opinion, set those, the unforeseeable and

16 extraordinary standard, and then the secondary test as
17 the standards that nust be net for a deferred accounting
18 request to be granted.

19 COW LEVAR. So your argunent is that that
20 2008 PSC case established those tests for any deferred
21 accounting outside of a general rate case?
22 M5. SCHMD:. | believe so.
23 COW LEVAR Ckay. Wen we approved the
24  docket on the tax |law changes -- and | should know t he
25 answer to this -- did that docket include a Conm ssion
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finding that the tax | aw changes were unforeseeabl e and

extraordinary?

M5. SCHMD: | do not recall

COW LEVAR. Ckay. Wre the EIMcosts
deferred outside of the GRC?

THE WTNESS: Unfortunately, | don't recal
that, either. | can check -- because | do have the
order, but |'d have to check.

COW LEVAR. Let me ask it this way: Have
we, as a matter of practice, granted a nunber of
deferred accounting orders outside of GRCs w thout
maki ng a finding that the facts were unforeseeabl e and
extraordinary?

M5. SCHMD: If we |ook at the cases that
the Conpany cited, | believe that nost of the cases the
Conpany cited resulted fromsettlenents. And as you
said, settlenents, by their terns, are not precedential,
and we don't want to inpair the ability of the parties
to trade horses to nake sausage and nake deals to
present to the Comm ssion.

As to whether or not the cases that were
litigated contained the unforeseeabl e and extraordinary,
regrettably, I do not know. | do have themw th ne and,
again, | could check, if you would I|ike.

COW LEVAR: Thank you. Let me just take a
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noment and see if | have any other questions.

Are the facts that led to the pension event
in 2018 -- well, conpare those facts to the facts of the
2008 pension event. And so |'massumng you're -- you
believe that the 2008 event was nore foreseeable and
nore extraordi nary than what we're | ooking at in 2018.
|'s that correct? Mre unforeseeable and nore
extraordinary? | don't knowif | said that right.

M5. SCHMD: Yes. Yes. As referred to in
t he Powerdal e case, or are you tal king about the 2008
case, which is where the conpany tal ks about pension
expenses bei ng awarded deferred accounting treatnent,
but that deferred accounting treatnent was part of a
settlement? |'mnot quite sure what you're asking.

COW LEVAR Yeah. |'mtalking about the
facts around the 2008 pension event.

M5. SCHM D. kay. The 2008 pension event
facts were totally different. Inportantly, that was
when the pension plan changed. There were changes with
the union's accessibility to the pension plan. There
wer e changes to nonuni on enpl oyees' access to the
pension plan. The pension plan was cl osed.

| think that those sorts of changes are --
shoul d be consi dered unforeseeabl e and extraordi nary, as

conpared to the events regarding this 2018 pensi on event
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where the plan just continued to go along as it had and

t hen the conpany makes its filing.

COW LEVAR. Thank you. | appreciate those
answers. | don't have anything further.

M5. SCHM D. Thank you.

COW LEVAR.  Thank you, Ms. Schm d.

M. Snarr?

MR. SNARR: Yes. I'magoing to nodify ny
prepl an approach and deal with sonme of the issues that
have been raised. | agree with nuch of what Trish
Schm d has said, but I want to zero in on sonme of the
i ssues that we are now focusing on.

First of all, with respect to the 2008 prior
rate case -- prior case involving pensions, the plans
t hensel ves changed, the offerings were changi ng, and
there was an accounting change required. | see this as
like junmping off a cliff into a new era, nmuch |ike the
tax changes which are totally unforeseeable or
unforeseen, and we junp off into a new way of doing
busi ness.

Certainly, we in the regulatory arena have
to catch up with the junp and assune new things for now
and for -- forever, at |least the future forever, until
we have another cliff to junp off. And those things

sonetimes require us to resort to deferred accounting to
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accommodat e these significant cliff-junping changes In
life -- regulatory life.

Let me address one other thing. |'m not

sure if this is really significant, but the difference
bet ween foreseeable and foreseen is whether you're
| ooki ng forward or |ooking back. But | don't think
that's really the key to distinguishing or figuring out
how to sort out the extraordinary and unforeseen events.
What we're dealing with oftentines are nonrecurring
events.
Let ne take you to a rate case. Let's think
about a historic test year, and let's think about
sonet hing that's happened within the test year that
gives us a significant blip in expenses. And sone would
argue this is not representative of anything that's
going to happen in the future, and so we're on the horns
of a dilemm, oh, then we ought not to include any of
t hose kinds of expenses in a forward-|ooking recovery
mechani sm and the Conpany says, Oh, but we did have
$20 mllion worth of expenses in the historic year. You
can't just deny that that m ght not happen agai n.
Sonmetimes we resort to deferred accounting
to basically take nonrecurring event kinds of issues and
spread the costs out over several years so that we can

be fair to the Conpany and we can be fair to the
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rat epayers and ensure that there m ght be sone recovery.

Thi nk about a general rate case and how
we're able to look at all the issues that m ght have
predictability year after year, and all the other issues
that don't have predictability, including revenues that
m ght spi ke up or expenses that m ght spike up and how
we | ook at all those issues and sonetinmes have to bl end
t hem back and forth and consi der what the right answer
is, including answers that m ght incorporate some
recognition of a single event -- a nonrecurring event
t hat shoul d be recogni zed and included in connection
with the magic fornula that cones up with a right answer
for just and reasonable rates.

Now, | want you to not think about any of
that as we're looking at this unique -- this request,
and | want you to think about the rate case that was --
the last rate case where there was a settlenent. The
O fice does not suggest that we need to bind with
shackl es the Conpany and whatever it filed inits
initial filing, and we aren't trying to contravene any
ki nd of black box settlenent.

We don't know what the pension costs m ght
have been that were included in the settlenent or
whet her it was a specific anount, but we do know t hat

Rocky Mountain decided they could live with it and nove
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on with the just and reasonable rates that were a result

of that settlenent. W do know that the various parties
were also in agreenent. |'mgoing to suggest that maybe
there was sonmething in the range of $20 million in that
to cover the possibilities of what m ght occur in

pensi ons.

Now, as to the predictability of certain
specific events as it relates to pensions and whet her or
not anything rises to the level of an event that we
ought to get worried about, I'd like to -- well, the
sinple thing would be to | ook at page 5 of the |egal
brief that was submtted by the Ofice. And while this
goes back prior to the last rate case, it shows the
predictability or lack of predictability of actual
pensi on expenses over time.

2014 pension expenses were $11.6 mllion,
went up in 2015, went down in 2016, went way the other
way in 2017. And, by the way, we didn't have any
requests for deferred accounting comng in then. And
then in 2018, there's two possibilities. Even w thout
any special accounting treatnent, it's still down there
in the sane direction it was going in 2017.

The question you have to figure out these --
are the way it plays out in actual expenses, are any of

t hese nonrecurring or significantly different than the
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ot her ones, and should we carve out any particul ar year

for specialized treatment? Should we have been carving
out for specialized treatment the $18.5 million in 2015
or the negative $12.4 in 20177

And | would submt to you that all of these
nunbers are falling well within what |'mgoing to guess
m ght have been included in the m nds of people
associated with that black-box settlenent recently
entered into. And if it's not or if there are other
significant changes occurring in the financial success
of the Conpany, they can cone in and file a rate case
and we can look at it very carefully and ensure that the
conpany is going to be nmade whole in connection with
what ever events are occurring that may not have
specifically been contenpl ated when they entered into
that |ast settlenent. That's just the nature of rate
maki ng. Sonetines things go up, sonetines things go
down.

The suggestion here has been that there's
sonet hing different or unique or unforeseeabl e about the
pension plan or the people retiring. The pension plan
was there. It contenplated that people would retire.

As pointed out by Ms. Schmd and -- the reality of the
history is that those entitled to a defined pension plan

are limted and they seemto be dimnishing in nunbers
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as people retire.

What happens is there's sone specialized
accounting that takes place and relies upon actuari al
assunptions or predictions for financial accounting and
t he nunber of people who retire. And the financial
i mpact of those people retiring are accounted for in
actual ity agai nst whatever those actuarial assunptions
may have been. | believe that's what triggered the
settlement charge that we talk about in this case.

So when the actuary -- you say it mght be
one thing and it turns out to be 20 sone odd mllion
dol Il ars going the other way, the Conpany's concerned.
Maybe there is a surprise or an unforeseeability here,
but it's not a rate unforeseeable event. |It's an event
where the Conpany was surprised by the -- what the
actuary said versus what actually happened, and that's
just part of business.

We know that the pension plan is there. W
know that it provides for retirenent for certain
people -- a dimnishing nunber of certain people. W
know that they're entitled to an annuity as part of that
pensi on pl an.

We al so know that if they cal cul ate and
t hi nk, based upon an accounting of present val ue, of

that streamof annuities, that the present value of that
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stream of annuities mght be real hefty today because

the interest rate assunption used for that cal cul ation
says, Hey, | got a pot of gold I can get my hands on
instead of take the annuity, that maybe those retirees
wi || choose the | unp-sum paynent.

That's what happened, because interest rates
were |ow, all pursuant to the plan that was inked and
put in place and was operating within the foreseeable
confines of the plan. Did we know the interest rates
would go this low? No. D d the plan contenplate that
if it went that lowthere would be a way to cal cul ate
it? Absolutely.

Now, what do we do about this? | think from
a rate-maki ng perspective -- and this is a rate issue --
we need to figure out whether or not this settlenent
event where sonething squared differently against the
actuary's projections is so significant that we need to
save the Conpany fromfinancial ruin. No one is
claimng that. W need to figure out whether or not
that event that has occurred and triggered the
recognition in this year of those costs is sonething we
need to square agai nst the ratepayers because they need
to be paying for this. The nunbers that they're giving
us in terns of settlenent charges still fall below-- or

the effect of those nunbers as shown in this chart stil
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fall bel ow what we're guessing may have been included in

the last rate case settlenent.

Now, the unforeseeable part of this, or the
worrying concern, is interest rates. If we wanted to
exam ne whether the low interest rates have caused
sonething that really is unforeseeable, then let's bring
in a couple of nore issues to be considered in
related -- as we relate to this single-issue rate case
question and decide what is really unforeseeabl e and
extraordinary.

W m ght | ook at whether or not these sane
low interest rates have significantly or extraordinarily
affected the short-term borrowi ng of the Conpany. OCh,

t hat goes the other way, doesn't it? Right. Because if
the cal culation of the present val ue of the stream of
annuities goes real big for the | unp-sum decision for
the retiree, that same lowinterest rate could be having
other effects -- very positive effects on the Conpany
because it's a lowinterest rate they m ght be charged
on ot her things.

Now, all this happens within a rate case.

And when we get beyond the parameters that are
acceptabl e to ongoi ng business, we file a rate case and
we cone in and | ook at everything. And all the pluses

and all the mnuses are then | ooked at very carefully,
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and we make sure that the rates we set fromthere going

forward are going to be just and reasonable and fair to
the Conpany and fair to the ratepayers.

There's been no showi ng that the current
rates are not just and reasonable still. There's a
failure of a burden of proof. This does constitute
single-issue rate making. There's no reason for the
conpany to seek deferred accounting except for as it
relates to rates, except for as it relates to | want to
isolate the costs that we incurred in 2018 and set them
aside so that we can include themin possible rate
recovery in the future, when we ook at that other rate
case and bal ance everything out, but we want this as an
addi tional expense brought fromthe past.

There's sonet hing about retroactive in that
scenario | just kind of went through. |It's retroactive
rate making, it's single-issue rate nmaking. It does not
i nvol ve an extraordi nary or unforeseeable event. W
shoul d not set this up as an accounting treatnent where
the presunption is you'll be able to recover this in
your next rate case.

In the event, when they file their next rate
case, the historic test year cones up with X, Y, Z and
as it relates to pensions, it seens to be an aberration

the Conpany will be able to seek a known and neasurabl e
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adjustnment to that historic period saying, you know, W

can't live with just $10 mllion of pension expenses
when the test period shows that. W need a little bit
nore because, and here is why.

They have the opportunity to nmake those
argunments in the next rate case. W don't need to
single it out at this tine. It does not neet the
standards of unforeseeable and extraordinary. It fits
within the function and operation of the pension plan
that was approved and is part of the just and reasonabl e
rates and part of what the Conpany was doi ng.

The nunber of retirees that actually retired
in 2018, it's alnost the average. |If you throw out the
outlying year of 2014, it is one person different than
t he average of the other five years. W're not having a
di f ferent nunmber of enployees retiring. W're not
havi ng any different pension plan. There's no change in
t he pension plan. There is no change in the accounting
rules. W just have an event that the Conpany's
experience is a square against the actuarial projections
t hat causes themto recogni ze sone expenses this year
So be it.

It's not an extraordi nary event that
requires us to say, Hey, wait a mnute, let's save your

bacon in a future rate case so you can recover past
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costs that you didn't get to recover specifically in

2018. That's the heart of this case.
COW LEVAR Thank you, M. Snarr.
Commi ssi oner Wiite, do you have any questions for hinf
COWM WHTE: | just want to follow up on
the way the facts were distinguished -- and | think that
Ms. Schmd | ooked at this and you carried forward --
bet ween the 2008 case and the 2018 case we're dealing
with now, which is -- is it incorrect for me to
understand that the argunment is that, in one case --
even though the subject matter was the sane pensions,
one was extraordi nary or unforeseeable because it's
caused by, you know, whether -- and I'm-- it could be a
natural disaster or some kind of human event that is
outside the control of the Conpany, where this case was
nore of just a -- subject to a mscalculation or
m sforecasting? In other words, there is no change in

rules or events, it's just a naturally occurring event

that was m sjudged. |Is that --
MR SNARR: | think you're on the right
track. 1In the 2008 case, there were significant changes

to the pension plan, the nunber of participants in plans
and things. And it's nuch nore akin to, |ike a change
inthe tax law, junping off a cliff. W're changing the

world, we're changing the game, and we're going forward
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with a different game plan. That's what happened Fﬂge >
2008.

In this case -- and we can tal k about, you
know, unforeseen or nonpredictable or whatever. 1'm not

suggesting that the Conpany shoul d have or could have
predi cted what interest rates would have been in 2018,
but they knew that in whatever year and whatever
interest rate they mght be, that interest rates were an
appropriate -- that there is an appropriate opportunity
for pensioners who are seeking to retire to choose a
[ unp sumdistribution and use a present val ue
cal cul ation of the nonetary value of that |unp sum and
conpare it to the annuity retirement that they have
under the pension plan.

And that's all part of what's spelled out in
t he pension plan. Nothing has changed in the plan in
terns of the actual dollars that m ght shake out. They
could say, Ch, | would have never guessed that it would
have been that nuch. That's not really what we're
tal ki ng about when we're tal ki ng about unforeseeable or
extraordi nary events.

And we aren't requiring the conpany to guess
all levels of their revenues or expenses for the future
at the time of a rate case, but we do have to require

themto nove on and function within the broad paraneters
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that are part of the just and reasonable setting of that

rate case settlenent, and this all falls within those
par amet ers.

COWM WHITE: Let nme ask you this: Is this
a--isthisis a problemyou need to ask Pacificorp? |
only ask that because, of course, with the tax change
that cane, we saw filings throughout the country for
sonmething simlar. |s this sonething very unique?

| mean, obviously, this wasn't, | don't
believe, part of the brief, but is this sonething that
other utilities -- investor-owned utilities have
experienced with respect to, you know, changes in -- you
know, in pension events being triggered requiring
different accounting? 1Is this sonething that's, again,
very specific, unique, or have you heard of this and
researched this in other investor-owned utilities.

MR SNARR: | can't give you an answer on
the investor-owned utilities and uni queness of these
events as may have been recogni zed by the Comm ssions.
| can tell you that pension plans with a defined benefit
were a reqular part of nost of the utility plans in
years past. And they operate just |like this one
oper at es.

And in years when interest rates were | ow,

there was a swing towards the taking of | unp-sum
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1 settlements as those who were considering retirenent

2 made the decision. And it may have even affected

3 decisions toretire in that blip of lowinterest rates.
4 That's just the way the pension plans operated.

5 Al'l 1 can tell you is in 2008, Northwest

6 Pipeline did not go to seek a special deferred

7 accounting rule when interest rates were |ow and a

8 nunber of people retired at a low blip of interest rate
9 back when | retired.

10 COMWM WH TE: That's the only question

11 have.

12 COW LEVAR. Comm ssioner Cark, do you

13 have any questions for M. Snarr?

14 COW CLARK: No further questions. Thank
15 you very nuch

16 COW LEVAR. Thank you. Sir, tell me if

17 you agree with this summary of a potential |egal

18 standard. Do you agree that the Conmm ssion, in 2008,

19 interpreted the MCI case in a way that said any deferred
20 accounting order outside of a general rate case requires
21 an exception to retroactive rate making and single-item
22 rate making and, therefore, requires unforeseeabl e and
23 extraordinary events?
24 MR SNARR | think that's the law. | think
25 that's what the Conmssion did. | can't go back and
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recall and tell you you did a great job in saying that

or you failed to say that. That's the |aw.

COW LEVAR. Ckay. Has the Conm ssion
operated in accordance with that in the deferred
accounting orders that it's done outside of general rate
cases since 20087

MR SNARR: | can't give you a specific
answer on that. | hope so.

COW LEVAR In ternms of us deciding what
| egal standard applies to this, what rel evance should we
give to other recent deferred accounting orders since
20087

MR. SNARR:  You ought to apply the M
extraordi nary and unforeseeable tests that we've tal ked
about. These deferred accounting orders outside of a
rate case ought to have sone reason or justification

Deferred accounting is a useful tool, but
within the rate case it can be used so many different
ways, and equities can always be | ooked at carefully.
And outside of a rate case, it has to be | ooked at even
nore carefully, and | believe it requires that
extraordi nary and unforeseeabl e kind of event to really
get intoit.

You' re prejudging an opportunity for the

conpany to include in its next rate case, or in sone
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kind of future rate recovery, the opportunity to recover

expenses that occurred in this year. Now, tell ne that
that's not retroactive rate nmaking. It mght be. |If
you can find that it's extraordinary, it's permssible
retroactive rate making, but it really ought to be the
exception rather than the rule to be permtted. So |
stand by that standard.

COW LEVAR. Thank you. | appreciate those
answers.

M. Russell.

MR. RUSSELL: Thank you, Chairman Levar. |
want to start where we just left off, with what we
believe to be the standard to apply here, and it is the
standard -- as M. Snarr just stated, the unforeseeable
and extraordi nary standard. And, in fact, that is the
standard that UAEU cited in the notion that we filed
seeking a deferred accounting order in the tax docket
back in 2017. W cited the MC case.

And you had asked whet her the Conm ssion's
order applied that standard. | tried to |ook that up.
It's hard to see on ny phone, but | can tell you that we
cited it and we believed then and believe now that that
i s the standard.

Conm ssi oner Wiite, you' ve asked a coupl e of

times if there is a distinction between the terns
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1 "unforeseen" and "unforeseeable.” | think there rage 52
2 probably is a dictionary definition. | think one

3 dictionary definition is whether the cost is

4 anticipated, and one is whether it is able to be

5 anticipated.

6 However, | think the way that those terns

7 are used by Courts probably nushes that distinction, and
8 | guess -- and | think that's particularly true here

9 when we're tal king about a -- whether an event is

10 foreseeable in the context of a general rate case where
11 the parties stipulate to the end result.

12 It's very difficult, | think, for the

13 Comm ssion to go back and | ook at, Well, what were the
14  parties anticipating? Wat could the parties have

15 anticipated? And | think you have to reach beyond, as
16 well, the nunbers that the parties throw out in terns of
17 what they think various costs will be. It's nore of a
18 range of what the parties could have foreseen those

19 costs were. And that "could have foreseen,” | think

20 gets into that issue of foreseeability.

21 So all of that is to say | think -- while

22 think there is a difference in the dictionary definition
23 of those terns, | think the way it gets applied in this
24 there may not be any distinction at all.

25 So let's talk for a second about whether a

Litigation Services | 800-330-1112
www. | i tigationservices.com



http://www.litigationservices.com

HEARI NG DOCKET NO. 18-035-48 - 04/11/2019

1 change in interest rates -- or the change in interzg%e >
2 rates at issue here was foreseeable or foreseen. As I

3 understand the Conpany's Application, all of this is

4 driven by what they claimto be an unforeseen or

5 unf oreseeabl e change in interest rates such that the

6 interest rates go -- are |ow enough to drag the

7 threshold for the accounting of pension events that then
8 triggers this requirenent that those who retire early

9 and take the |unmp-sum option goes into -- outside of the
10 regulatory asset or liability category and puts it into
11 an expense category agai nst earnings.

12 That's what | understand the conpany to be

13 saying, that there are certain factors that go into that
14  threshold and that the interest rates -- the change in
15 the interest rates really are what's driving this. So
16 the change in the interest rate drives that threshold

17 down, and it also incentivizes the enployees to take the
18 lump suminstead of the annuity. And | wll posit to

19 you that changes in interest rates are not new. |'ve
20 heard the Conpany conpare themto the changes in the tax
21 rate, and |'mgoing to push back agai nst that.
22 A change in the tax rate requires -- at
23 least on the federal corporate |level, requires an act of
24  Congress. The changes in the interest rate -- one thing
25 you know about interest rates is they do change. Now,
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1 you may not be able to anticipate the exact changes In
2 the interest rate, but the Conpany is very practiced in
3 attenpting to do just that.

4 Changes in interest rates are built into the
5 Conpany's projections about construction costs, about

6 the costs of resources, the costs of |abor, the costs of
7 construction, et cetera. Those are built, in turn, into
8 the rates that are applied to the -- to the ratepayers.
9 The Conpany doesn't always get those right, but it's not
10 that -- their projections about whether they pegged the
11 interest rate correctly in sonme out year is not an issue
12 of does the underlying foundation of the |aw change

13  because the tax rates change.

14 | submit to you that the changes in interest
15 rates are quite a bit nore |ike changes in |abor costs.
16 There is an anticipation about what |abor costs will be
17 when you go into a general rate case. And they may be
18 different. The union may demand sonme greater anount

19 than what had been anticipated. And that may trigger a
20 change in the Conpany's expectations that it had when it
21 went into the general rate case, but those changes can
22 be foreseen. And, in fact, they are often antici pated,
23 that we're going to have a | abor dispute comng up and
24 we're going -- we're anticipating what those costs are
25 going to be.
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And so the interest rate changes, as |I'm

trying to get to, are certainly understood. Wat |
haven't seen fromthe Conpany is evidence about what the
rate is and why they weren't able to foresee it going
bel ow a certain anount.

As M. Snarr, | think, very articulately
poi nted out, the pension plan here hasn't changed. The
fact that enployees retire hasn't changed. The fact
t hat enpl oyees can elect to take the | unp-sum paynent
hasn't changed. Even the |evel of the | unp-sum paynent
IS not extraordinary here.

As we've seen and we can see from-- | think
it's the footnote on page 5 of the Division's brief, the
| unp- sum paynent at issue here is very simlar to the
| ump-sum distribution -- | guess | should use the
correct words -- lunp-sumdistribution that was seen in
2013, the year before the settlenment of the nost recent
rate case.

The only thing that's changed is the
interest rate. And | guess in order to put a finer
point onit, if what we're saying is that the -- we
fully expect the Conpany to anticipate changes in
interest rates. W don't, | don't think, expect themto
get it right all the tinme, but if they get it wong in a

way that harns them are we going to allow themto cone
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in and seek a deferred accounting order every tine they

do that? | think the answer to that ought to be no.

| do want to point out one thing before |
nove too much farther. | indicated at the outset that
there are sone issues here where UAEU agrees with the
Conpany, and that issue is whether the conpany --
whet her it's reasonable to anortize these types of costs
over a period of tine. And | believe -- | believe it
is. And, in fact, if the Conpany had asked to anortize
t hese sorts of pension events at the |last rate case, |
t hi nk we woul d have said yes. And if they ask us going
forward at the next rate case, | think we would say yes.

There is a problemthat occurs when they try
to do it in between rate cases, because we set rates
based on the way that we're going to account for certain
expenses. | don't know that we can put a particul ar
expectation on what the pension costs are going to be.
We know what the conpany at |east put in their
Application. Ohers may have put a nunber out there.
W have a settlenment that doesn't express what the
parties' expectations were, and so | don't think we can
peg a certain nunber, but we can get an idea of what
t hat nunber was going to be. And so, you know, is the
nunber that we're dealing with here so far outside that

for it to be extraordinary? W think not.
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1 And | do -- | want to touch on one IastPage >
2 point, and that's this: | think what the Conpany is

3 asking to do -- the reason | think it's difficult to ask
4 for this in between rate cases -- there are two reasons.
5 One, if we allow the Conpany to do it this

6 way, only they know what their pension expenses are

7 going to be in any given year. You have to file that

8 deferred accounting order for the end of the year, and

9 that's why they filed it right at the end of 2018. The
10 parties are not in a position to file at the end of any
11 other year, a year in which the pension expenses woul d
12 be significantly lower in the expectation.

13 We can see from | think it's the -- if you
14  have the exhibits that the Ofice attached to their

15  brief, and it's -- the docunment, it's -- I'Il hold it

16 up, but it's attached. OCS 1.4, with 1 in parentheses.
17 And it's not the bottom!line nunber that | want to point
18 your attention to, which is the total net periodic

19 benefit, it's the nunber just above that. There are two
20 years in which there are regulatory asset liability

21 creation.

22 The 2018 is the year that we see a

23 regulatory asset creation of $20 million. There is a

24  another year in which there was a liability creation.

25 The Conpany can't cone in and ask for a deferred
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accounting order to set those liabilities out over a

course of time, and the parties were not in a position
to do that. So if we allow the conmpany to cone in and
ask for a deferred accounting order when it's going to
experience this |evel of pension expense, the parties
are not in a position to ask for it when the pension
expense goes the other way. And | just wanted to point
to sone evidence we have where there are years when that
happens.

And, finally, | want to address where |
t hi nk what the conpany is asking for is inconplete. And
that is, the conmpany is asking to anortize the pension
expense here. This is going to be slightly conpli cated,
but | think it's worth wal ki ng through.

The pensi on expense occurs because nore
peopl e than antici pated have said, We're going to retire
or, W're going to take the lunp suminstead of the
annuity. Now, | say that -- "nore people than
anticipated.” So there was this anticipation at the
| ast general rate case that there would be these pension
expenses that occur every year. And as | said, | don't
think we can pay a certain anount, but there was an
amount, whatever it was.

And the Conpany is here saying nore people

t han have been anticipated are taking that |unp sum and
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it causes to occur this pension expense in 2018. But

what that neans is that nore people than were expected
will not be getting an annuity next year or the year
after that or the year after. The Conpany's only asking
for a deferred accounting order wwth respect to the
pensi on expenses, but the rates are anticipating pension
expenses going forward, the current rates that wll
apply for the next couple years until we have our next
general rate case.

Those rates are not going to go down to
account for the fact that there's |ower costs fromfewer
enpl oyees taking those annuity paynents. The conpany is
going to continue to collect the same amount in pension
expense in rates that anticipate a certain pension
expense. | guess | should be nore precise. And so --
but it's going to push the expenses that woul d ot herw se
occur in 2018. Either -- if this Comm ssion denies the
Application or if the Application hadn't been deni ed,

t hose expenses would surely be incurred in 2018, and
we' d never be asked to put theminto rates.

But the Conpany here is asking, Well, let's
put the vast nmajority of those into rates. They' ve said
today, for the first time, | think in this docket
anyway, that they're not going to ask to collect the

portion of those expenses that are anortized on an
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annual basis and realized between 2018 and t he next

general rate case. But that still |eaves the vast
majority of the $21 million and the whatever they ask

for next year and the year after that to be put into

rates.

Now, their assertion here is, Well, it's not
going to hurt ratepayers to anortize it. In just the
anortization, if we're sitting in a rate case, | would
say | think that's true. It's not true in between rate

cases precisely because you're going to take expenses
t hat occur between rate cases, which should be addressed
by the first rate case, and you're going to put them
into the second rate case.

Now, the Conpany has said nultiple tines,
Not seeking rate treatnent here. But what else are we
doing if we're taking expenses fromthe tinme that it
shoul d be covered by the first rate case or that were
anticipated to be recovered by the first rate case and
putting theminto the next one? That's the reason that
deferred accounting orders are -- that the Conm ssion
ought to apply the sane sort of rules or standards
related to the rule against retroactive rate naking,
because we're going to take those expenses, we're going
to put theminto the next rate case, and the Conm ssion

is going to be asked to allow the conpany to recover
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those, if they're prudent, rather than sone ot her

st andar d.

So we're taking expenses that were sort of
anticipated fromthe first rate case and we're just
going to nove themforward. So, yeah, they're not
asking for rate treatnment of them now, but they are
going to be asking for rate treatnent. They' ve asked
you specifically to allow themto ask for rate treatnent
later. So for that very reason, we think the standard
that | nentioned at the outset should apply.

And with that, I'Il take questions if you
have t hem

COW LEVAR: Thank you. Conm ssioner
Wiite, do you have any questions for M. Russell?

MR WHI TE: Yeah. Let me see if | can --
there's a |ot to unpack here, but one thing | want to
try to articulate, and just kind of a general thene here
and make sure I'mcorrect here, is it -- is it your
argunment that really what we're tal ki ng about here is
not a cal cul able, specific harmthat we're trying to
prevent, it's nore of a -- we're trying to withhold, you
know, rate-making principles that, ultimately, it's nore
appropriate to | ook at these types of adjustnments in the
context of all of the puts and takes, the nmechanics of a

rate case, and we only vary fromthat if there's
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1 sonething that's conpletely beyond the control of the

2 utility and that it would be unfair, otherw se, than --
3 toallowthemto do it in deferred accounting and to do
4 it outside the rate case? |s that what we're trying to
5 protect here, is nore of the general regulatory, you

6 know, good rate-naking practice? |Is that what we're

7 trying to -- is that what we're holding the line here

8 on?

9 MR RUSSELL: Yeah. That's how | see it.

10 As |I've said, | don't have a problemw th anorti zing

11 these particular types of expenses, but | would want to
12 do it in an environment where | can | ook at how that's
13 going to interact with other issues. And | don't nean
14 issues that are unrelated to pension. | nean, | do nean
15 those as well, but not just issues that are unrelated to
16  pensions.

17 As | kind of alluded to earlier, this issue
18 of this -- the nunber of enployees that take -- that

19 retire before they expect themto or take the | unp-sum
20 paynment before they expect themto, that has a knock-on
21 effect on what the expense is fromyear to year after
22 that, based on fewer people take the annuity and nore
23 taking the lump sum 1|'d want to know how all that
24  shakes out before | agree to a particular type of
25 treatnent. But, conceptually, | think that treatnent
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wor ks, but | think you need all the data, you know, have

the smart people |l ook at it who know how to | ook at
t hese t hings.

And so, yes, to answer your question, it is

sort of the regulatory principles here that | think
we' re defending, rather than the specific costs.
Al t hough, | think these specific costs are enbl ematic of
why we don't permit this type of deferred accounting for
things like variations in interest rates, which do vary,
and everybody knows they vary.

MR. WH TE: Thank you. That's all the
questions | have, Chair.

COW LEVAR  Thank you.

Commi ssi oner O ark, do you have any
questions for M. Russell?

COW CLARK: Yes, | have one question. |
think so far |1've been alluded to a couple of different
categories of costs that are influenced by interest
rates, or can be influenced by interest rates, that
m ght work in the opposite direction of the pension
expense in question. One was short-termdebt. | think,
M. Russell, you referred to | abor costs that m ght be
i nfluenced by changes in the Consuner Price |ndex and
other things that are interest-rate rel ated.

Are there any other cost categories that
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1 cone to your mnd that have this interest rate rage 13

2 connection that would be -- would be influenced either

3 up or down by interest rate changes --

4 MR RUSSELL: Sure. | think --

5 COW CLARK: -- that would not -- that are

6 not being considered here?

7 MR RUSSELL: Of the top of ny head,

8 borrow ng costs, certainly costs of construction for

9 various resources, are the two that cone to mnd, in

10 addition to the ones that you nentioned | think are

11 i nfluenced by interest rates and in anticipation of what

12 interest rates will be in out years. There may be

13 others, but those are the ones that cone to m nd.

14 COW CLARK: Thanks. That concl udes ny

15 questi ons.

16 COW LEVAR. Thank you. And | don't have

17 any other additional questions for you, M. Russell.

18 Thank you.

19 Ms. Hogl e?

20 M5. HOGLE: There is a lot to cover --

21 excuse ne, a lot to cover. Do you want to do it now or

22 do you want to cone back?

23 COW LEVAR: Would you like a brief break?

24 M5. SCHM D. The Division would not.

25 MR SNARR |'d like to wap it up now.
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|'ve got another commtnent this afternoon.

MS. HOGLE: Al right. Well, | think I'l]
start with response to the Division, the Ofice, and
t hen the UAEU

First of all, Rocky Mpuntain Power agrees
with the Division that financial accounting is different
fromregulatory accounting. The only reason why we are
here tal king about these legitimte costs that are on
our bal ance sheet now is because of a pension accounting
rule that was triggered fromthe financial perspective.

And, really, the reason for that rule is to
present a clear picture to investors about the Conpany's
financial situation. In this case, it was to present to
the investors the situation where the conpany's no
| onger -- the conpany no | onger has that obligation.
That's a financial accounting rule that should not --
and we submt to you should not have an effect on how we
have been treating this obligation, but for the
financial accounting rule.

And that is, to continue to sit on our
regul atory asset and continue to anortize over 21 years.
But for this financial accounting requirenent, we
woul dn't be here. And as the Division noted, financial
accounting is different fromregul atory accounting.

Ms. Schm d al so nentioned the 2008 case, and
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| think it's worth just going to that 2008 case and

tal king about -- a little bit about the details of that.
And, again, in that case, the Conpany filed a deferred
accounting Application. And | don't knowif | went
t hrough this before, but the deferred accounting for
NAHC transition costs related to severance paynents.
The Conpany filed that Application in January 2007.

The Comm ssion had just issued its order in
t he 2006 case in Decenber 2006. The Conpany had al r eady
i ncluded severance paynents in that case, and | believe
that one of the reasons why the Conm ssion, in the 2008
order for this deferred accounting Application, as well

as the Powerdal e and the Geat West | oans, indicated

t hat because the Conpany did not correctly -- and |I'm
par aphrasing here -- did not correctly assune the |evel
of severance expenses that it would have in that -- in

the prior rate case that had just been conpl eted, that
was nore akin to a m smanagenent of the Conpany.

Same with the Geat Wst | oan expense, that
t he Conpany had known at the tinme that it filed its rate
case that had just been conpleted and it was now aski ng
for those costs.

In that 2008 order, by the way, the
Conm ssion also stated that, in deciding whether to

i ssue accounting orders, it would take into
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consi deration when the utility became aware of the

events or circunstances and when rel ated expenses occur
inrelation to the timng of past and future rate-making
proceedings. |In this case that we have before you, this
occurred five years after our rate case.

Finally, since that case, the Conm ssion,
w th the same Conm ssioners, issued at |east one order
-- | think this was a question that was brought up by
one of the Commi ssioners -- in which it authorized the
conpany to defer approximately $6 million to be
anortized over four years. Again, this was -- this
arose out an unforeseen tax |aw change that dealt wth
the tax deductibility of postretirement prescription
drug coverage expenses that was no | onger avail abl e.

|'ve al so heard -- | also heard Ms. Schm d
tal k about it being the normal operation of pension
expense. And | submt to you that it wasn't nornal,
because a pension settlement event, or a pension event,
for that matter, had not been triggered for ten years.
The settlenent was actually extraordinary, in the sense
that it was unusual and unique. And the fact that it
hadn't occurred in ten years bears that out.

Anot her thing that was brought up by
Ms. Schm d was that sonetines we have revenues that

don't cone before you and, specifically, that contract

Litigation Services | 800-330-1112
www. | i tigationservices.com



http://www.litigationservices.com

HEARI NG DOCKET NO. 18-035-48 - 04/11/2019

© o0 ~N o o b~ w N

N N NN NN R R R R R R R R R R
o A W N P O © 00 N OO0 0o b~ wWw N +—» O

. Page 7/
t hat she nentioned, revenues fromthat contract that

occurred in between rate cases. That was a contract

t hat we brought before the Conm ssion and that parties
agreed would be in the public interest. The parties
agreed that not executing the contract would result in a
custoner |eaving our systemalong with a load. So that
was in the public interest, and they knew about it.

And it was not in a rate case. It did not
occur during a rate case. Therefore, those revenues
were not accounted for. But not being in a rate case
for five years, that's a good thing. Keeping rates
stable, that's a good thing. That's in the public
i nterest.

And so | will transition to responding to
M. Snarr now. He went over a list of the pension
expense -- or the pension costs, and we also don't know
if the Conpany's costs in other areas increased in
bet ween cases. And those are not here before you, but
as conpared to the rates that are included in the rates
fromthe 2014 general rate case.

| think another question that | heard him
respond to and that was asked by the Conm ssioners is
the distinction between the 2008 curtailnent and this
pension settlenent event and foreseeability -- or the

unforeseeability and extraordi nary nature of the 2008
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event. That is not at all correct. That event was

foreseeable. Absolutely, that was foreseeabl e, because
it was caused by a change by the Conpany in 2008. That
was and resulted from RWP actions.

We triggered that event, because RWP changed
the options for that plan. And so foreseeability is not
the test, obviously; otherw se, that Conm ssion would
not have authorized that curtailment event. And | also
submt to you that that was outside of a general rate
case, just like it is here.

The standard that the Comm ssion used in the
2008 case, that is not sonething that this Comm ssion
has followed in all cases. Again, | remnd you of the
2010 case, and that was a decision by the sane
Commi ssioners who ruled in the 2008 case. That was the
tax change. That was for $6 mllion. The Conpany was
allowed to anortize and collect that over four years, |
bel i eve, and that was outside of a rate case.

Now, going on to respond to M. Russell.

And, yes, he highlighted the change in interest rates.
The change in interest rates was one of the drivers of
the settlenent event; however, there were

conmbi nation -- a conbination of other factors that |'ve
provided and |'ve given you that -- | wll remnd you

again, a conbination of factors, including the nunber of
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peopl e who el ect to take |unp-sum paynents, the nunber

of retirees, we don't know. These are all -- are all
out side of the conpany's control

W agree with fol ks here that our costs go
up and down and the Conpany nanages those costs that go
up and down. The fact of the matter is that the event
that occurred in 2018 was unforeseen and extraordinary
and beyond the Conpany's ability to manage on a total
conpany basis. Again, these costs woul d have been part
of our expenses over 21 years, but for that accounting
rule that triggered i medi ate recognition required by
GAAP.

And then | also want to go back to
M. Russell's reference to that $4.9 nmillion accounting
liability. Because the Conpany had al ready been through
the 2008 curtailment, it had an order fromthe
Commi ssi on whi ch determ ned how an event such as that
should be treated. And that is, that it should be
anortized over three years. And that's what the Conpany
did. It booked that liability on its books and
anortized it over three years. The fact that there was
no rate case, that's sonething that was a fact, but, you
know, the Conpany treated it consistent with how the
Commi ssion treated an exact event in 2008.

Thank you again for the opportunity to
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present our case and we respectfully request that you

al l ow our request to defer in the expense and to all ow
us to begin anortizing it, the share for 2019 and 2020
and so on and so forth, until we conme in for a reviewin
a rate case of the balance of that.

Again, | just want to be clear that by
anortizing, neaning that we will recognize that expense
every year until we conme before you in the next rate
case. Thank you.

COMWM LEVAR 1'd just like to do a couple
of follow up questions.

M5. HOGLE: Yes.

COW LEVAR. To what extent do you see the
foreseeabl e and extraordi nary standard as intuitive for
this type of Application? W've had di scussion about
whet her -- what MCl does and doesn't say, what the
Comm ssion did or didn't say in 2008. But is that
standard intuitive for what we're being asked to do with
respect to allowing potential recovery in the next rate
case of a cost that was incurred in 2018?

M5. HOGLE: In this case, yes. In this
case, | think we've established that it was
unforeseeabl e, particularly because we're asking for
prospective treatnent and not asking to recover anything

prior to what's on our books in 2020, 2021.
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And it was extraordinary in the sense that

it's unique and unusual. The fact that it -- the
potential that it could occur in the future doesn't nake
it any nore not unique or not extraordinary, just like a
tax | aw change.

And so, yes, | think in this case, wth
these facts, the Conpany has net its burden because it
can show that the event was unforeseeabl e and
extraordinary in the sense that it was unusual, borne
out by the fact that sonething |ike that had not
happened si nce 2008.

COW LEVAR. Ckay. Thank you. | don't
have anyt hi ng el se.

Commi ssi oner O ark, do you have anythi ng
el se for Ms. Hogl e?

COW CLARK: No further questions on that
one. | want to thank the counsel for the argunents.

COW LEVAR. Ckay. Thank you.

Commi ssi oner Wiite, do you have anythi ng
el se?

MR WH TE: No further questions. Thank
you.

COW LEVAR  Thank you all for your
participation today. W recognize that none of you

asked for this oral argunment, so we appreciate your
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i ndul gi ng our questions as we consider this. W'Ill be

adj ourned today. Thank you.
M5. SCHM D: Thank you.
M5. HOGLE: Thank you.

(The oral argunent was concluded at 12: 07 p.m)
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CERTI FI CATE

STATE OF UTAH )
) ss.
COUNTY OF SALT LAKE )

This is to certify that the foregoing proceedi ngs
were taken before nme, KAREN CHRI STENSEN, a Regi stered
Merit Reporter, a Registered Professional Reporter, and
Notary Public in and for the State of Utah.

That the proceedi ngs were reported by ne in
stenotype and thereafter caused by ne to be transcri bed
into typewiting.

That a full, true and correct transcription of said
proceedi ngs so taken and transcribed to the best of ny
ability is set forth in the foregoing pages, nunbered 3
t hrough 82, incl usive.

| further certify that | amnot of kin or otherw se
associated with any of the parties to said cause of
action, and that I amnot interested in the event
t her eof .

Wtness ny hand and official seal at Taylorsville,
Utah, this 29th day of April 2019.

/ﬂ )
L e/ r‘!

/ 2 \(;:l’ik/?'/ x\,/ ',/H OA KA )
Karen Chri stensen, RMR
My Commi ssion Expires:
February 15, 2020
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             1     April 11, 2019                               10:00 a.m.



             2                       P R O C E E D I N G S



             3                COMM. LEVAR:  Okay.  We'll be on the record.



             4     Good morning.  This is Public Service Commission Docket



             5     18-035-48, the Application of Rocky Mountain Power's



             6     Request for an Accounting Order for Settlement Charges



             7     Related to its Pension Plans, and we have oral argument



             8     on this issue this morning from the attorneys



             9     representing the parties.  As a preliminary matter, we



            10     should have Commissioner David Clark on the telephone



            11     with us this morning.



            12                Can you hear us, Commissioner Clark?



            13                COMM. CLARK:  I can hear you very well.



            14                COMM. LEVAR:  We can hear you well, too, so



            15     that's good news.



            16                COMM. CLARK:  Thank you.



            17                COMM. LEVAR:  Why don't we go to appearances



            18     next?



            19                MS. HOGLE:  Good morning, Commissioners.



            20     Yvonne Hogle on behalf of Rocky Mountain Power.  And



            21     also with me here today is the Vice President and Chief



            22     Financial Officer of Pacificorp.



            23                I recognize this is oral argument, but in



            24     the event that you have any technical questions, we



            25     thought it would be a good idea to bring her and have
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             1     her answer any questions that you may have.  Thank you.



             2                COMM. LEVAR:  Thank you.  Just to make sure,



             3     can you state her name again?  I didn't jot that down.



             4                MS. HOGLE:  I apologize.  I don't think I



             5     actually said it.  Her name is Nikki Cobliha.  Excuse



             6     me.



             7                COMM. LEVAR:  I should have known that from



             8     your last hearing, but...  Thank you.



             9                For the Division?



            10                MS. SCHMID:  Good morning.  Patricia E.



            11     Schmid with the Utah Attorneys General's Office on



            12     behalf of the Division of Public Utilities.



            13                COMM. LEVAR:  Thank you.



            14                MR. SNARR:  Steven W. Snarr, an Assistant



            15     Attorney General on behalf of the Office of Consumer



            16     Services.



            17                COMM. LEVAR:  Thank you.



            18                MR. RUSSELL:  Good morning.  Phillip Russell



            19     on behalf of the Utah Association of Energy Users.



            20                COMM. LEVAR:  Okay.  Thank you.  I think the



            21     way we'll structure this morning's oral argument is



            22     we'll allow each of you the chance to summarize your



            23     arguments in any way you choose to.  Please presume that



            24     we have read both the comments and replies earlier in



            25     the docket and the briefs, but if you'd like to
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             1     highlight a few points, we'd like to give you the



             2     opportunity to do that.  I think after each party does



             3     so, then we'll go through Commissioner questions one at



             4     a time and move forward that way.



             5                Are there any other questions or preliminary



             6     matters we need to discuss?



             7                MS. HOGLE:  Just something for your



             8     consideration, Chair, and that is that given that this



             9     case really involves two sides of an argument, I wonder



            10     if it makes sense to give each side a set number of



            11     minutes or equal opportunity, based on the fact that it



            12     really is two sides, so that effectively, assuming the



            13     company gets 15 minutes and -- at your pleasure,



            14     whatever you think is appropriate, then the other side



            15     would be -- would also get 15 minutes.  I'm wondering if



            16     you can entertain that and just your thoughts on that.



            17     Thank you.



            18                COMM. LEVAR:  Sure.  And we can discuss that



            19     among the parties.  Another option, rather than doing



            20     time limits, would be to give a chance to return to the



            21     Applicant after we've concluded.  I think it makes sense



            22     to start with you, but I think there's also some value



            23     to circling back to you at the end, since you're the



            24     party with the burden of proof in this docket.



            25                I can say, personally, I might prefer that
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             1     than to try and worry about time limits, unless we



             2     start -- if we're back here this afternoon still going,



             3     then we may want to talk about time limits.  But other



             4     than that -- so let me just go to the parties.



             5                What are your thoughts on this?  Ms. Schmid?



             6                MS. SCHMID:  I believe it would be



             7     appropriate to circle back to Rocky Mountain Power.



             8                COMM. LEVAR:  Thank you.



             9                MR. SNARR:  We'll proceed however you



            10     decide.



            11                COMM. LEVAR:  Okay.



            12                MR. RUSSELL:  UAEU would also prefer to



            13     circle back to Rocky Mountain Power after the parties



            14     have had an opportunity to kind of discuss their



            15     positions.  And I say that in part because if there are



            16     some positions that UAEU has on this that are actually



            17     more aligned with, perhaps, Rocky Mountain Power than



            18     with the other parties.  So I think it would be better



            19     to give us all the time to kind of explain what our



            20     positions are, and then just allow Rocky Mountain Power



            21     the last words since it is their motion -- or their



            22     application.



            23                COMM. LEVAR:  Okay.  Anything else to add,



            24     Ms. Hogle?



            25                MS. HOGLE:  I appreciate that.  Thank you.
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             1                COMM. LEVAR:  Okay.  I think we'll proceed



             2     that way.  And, again, we'll let each of you choose how



             3     to summarize your arguments in the way you choose.  I



             4     think you can expect probably the three of us to have



             5     some similar questions for each of you, so we'll just be



             6     asking all of your perspectives on a few issues, and



             7     then we'll circle back at the end and see where we are.



             8                So, Ms. Hogle, if you want to go ahead.



             9                MS. HOGLE:  Thank you.  Thank you for the



            10     opportunity to present our case this morning.



            11                The settlement that occurred partly as a



            12     result of the lump-sum distribution payments to retirees



            13     in 2018 qualifies for deferred accounting because it was



            14     unforeseen, unpredictable, and significant enough to



            15     warrant deferral.  The parties argue that it does not



            16     qualify because it was foreseeable, not extraordinary,



            17     it was in the normal operation of the company's



            18     retirement plan in that -- allowing deferral amounts to



            19     retroactive rate making or single-issue rate making.



            20                They also argue that it should not qualify



            21     for deferred accounting because it did not impact the



            22     company's earnings and that it's actual costs are lower



            23     now for pension expenses than they were in the rate



            24     case.  And, also, that the possibility of recurrence



            25     also disqualifies the event from deferred accounting.
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             1                Rocky Mountain Power disagrees with the



             2     Company's positions.  First of all, the settlement event



             3     was unforeseen because pension accounting rules required



             4     RMP to recognize the entire expense of $22 million total



             5     company over one year in 2018, based on a triggered



             6     threshold caused in the large part by low interest



             7     rates.



             8                I want to take you to the Division's brief



             9     in several places which incorrectly states that recent



            10     history suggests Pension Events were not all that



            11     uncommon, and it cites the company's response to a



            12     debtor request to the OCS 1.10, I believe, which



            13     includes a table.  And I believe that's on page 5 of the



            14     Division's brief.  It cites a table and includes a table



            15     at the bottom there which has columns, one of which --



            16     or two of which are lump sum distributions.



            17                Lump-sum distributions are not Pension



            18     Events, they are just one component of three components



            19     that could trigger a Pension Event.  Before 2018, the



            20     sum of interest rates, service costs, and lump-sum



            21     payments haven't, in the last ten years, triggered a



            22     threshold that required the Company to recognize this



            23     type of an expense.



            24                The event was unpredictable.  Actual



            25     interest rates is not something that the Company can
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             1     predict.  But for this accounting rule, which triggers



             2     the Settlement Event based on conditions over which RMP



             3     has no control, the Company would have continued to



             4     amortize the unrecognized historical losses over 21



             5     years.  RMP's inability to predict interest rates is the



             6     same as its inability to predict changes in tax laws,



             7     which lowered the corporate tax rate from 35 to 21



             8     percent.



             9                Third, because settlement events are



            10     unforeseeable and unpredictable, RMP does not forecast



            11     them as part of pension costs in rate cases.  And that's



            12     something that the parties, like I said, raised.  At the



            13     time of the 2014 rate case, RMP had no reason to believe



            14     a settlement would occur.  It may have had information



            15     about lump sum payments, but these are not the main



            16     driver of settlement events.  What drives them is the



            17     interest rates.  And, again, you can see this, if you



            18     turn back to the table in the Division's brief and even



            19     as referenced by the Office.



            20                In 2013, you'll see a lump-sum amount of



            21     about $52 million, which is the same lump-sum payment



            22     that the Company paid out in 2018.  However, the



            23     threshold was not triggered in 2013, and that was as a



            24     result of interest rates, unlike in 2018.



            25                Fourth, a settlement was not caused by
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             1     mismanagement or inability of Rocky Mountain Power to



             2     predict, precisely, pension costs.  Any argument or



             3     implication that the settlement unforeseeability was in



             4     any way caused by the utility's inability to predict it



             5     in the rate case or from mismanagement is wrong, because



             6     it's based on the false premise that RMP can accurately



             7     predict interest rates and that it can predict the



             8     amounts of lump sum distributions that are elected by



             9     participants and that it can predict the timing of their



            10     retirement, even assuming RMP would have included



            11     projected costs for a possible settlement event in the



            12     2014 rate case.



            13                Without recently having had a settlement



            14     event, I question if parties would have supported their



            15     inclusion.  And even assuming they would have, no party



            16     would support RMP's recovery of Utah share in rates in



            17     one year.  They would likely recommend a longer



            18     amortization for the full amount to normalize rates,



            19     just like we've asked for here.



            20                The fact that RMP's actual costs are less



            21     than those that were included in the rate case also does



            22     not disqualify the event from deferred accounting.  In a



            23     rate case, as you know, Your Honors, the Commission sets



            24     a just and reasonable rate sufficient to permit RMP to



            25     recover its cost of service in a reasonable return on
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             1     its property.  The Commission does not, however,



             2     authorize revenues to cover, dollar for dollar, each of



             3     Rocky Mountain Power's expenses; rather, it sets an



             4     overall revenue requirement that is just and reasonable.



             5                Also, if you recall, the 2014 case was the



             6     settled case.  While parties filed testimony, the



             7     eventual revenue requirement that was authorized was a



             8     settled amount.  Parties agreed to an overall revenue



             9     requirement, again not a dollar for dollar recovery, for



            10     Rocky Mountain Power's expenses, including pension



            11     costs.  There was no finding regarding the



            12     appropriateness of pension costs in that rate case.



            13                The fact that a unique unforeseen event does



            14     not have an extraordinary effect on a utility's earnings



            15     also does not disqualify it from deferred accounting.  I



            16     use the example of the case in 2010, which is cited in



            17     our brief.  In that case, the Commission authorized RMP,



            18     outside of a rate case, to defer approximately $6.3



            19     million to be amortized over four years.



            20                This arose from an unforeseen tax law change



            21     eliminating certain tax benefits previously reflected in



            22     rates; specifically, the tax deductibility of



            23     postretirement prescription drug coverage expenses.



            24     Again, this was outside of a rate case, and the



            25     Commission did not consider how the effect of this tax
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             1     law change would impact company earnings.



             2                RMP's request is not single-issue rate



             3     making.  Single issue rate making occurs when the



             4     utility seeks rate making treatment of a single expense.



             5     That's not what RMP is doing here.  It seeks deferred



             6     accounting of Utah's share of the settlement costs and



             7     to begin amortizing, starting in January 2019, until it



             8     seeks recovery of the balance in a rate case.



             9                RMP's request is also not retroactive rate



            10     making.  Deferred accounting does not fall within the



            11     prohibition of retroactive rate making.  The Utah



            12     Supreme Court has articulated the rule on retroactive



            13     rate making as follows, and I quote:  "To provide



            14     utilities with some incentive to operate efficiently,



            15     they are generally not permitted to adjust their rates



            16     retroactively to compensate for unanticipated costs or



            17     unrealized revenues."



            18                Deferred accounting allows a deferral of an



            19     expense for the possibility of prospective rate-making



            20     treatment, not retroactive rate making.  RMP has been



            21     clear in this case that it doesn't seek that.  In



            22     addition, in the next rate case, RMP would not be asking



            23     the Commission to authorize it to collect the settlement



            24     cost it expensed in 2018 or 2020.



            25                RMP asks the Commission for an order that
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             1     affects accounting procedures.  Such an order does not



             2     foreclose any discussion or presentation of evidence



             3     that would normally occur when the Commission conducts a



             4     rate-making hearing.  Therefore, this does not



             5     constitute a backdoor approach to retroactive rate



             6     making or single-issue rate making.



             7                A deferred accounting of refunds related to



             8     the tax law changes in 2017 did not amount to a



             9     prohibition against retroactive rate making; neither



            10     does RMP's application here.  In fact, the company's



            11     current request is less of a prohibition against



            12     retroactive rate making than the deferred accounting for



            13     refunds from the tax law changes in 2017, because in



            14     that case rates were adjusted outside of a rate case,



            15     and RMP is not asking for that here.



            16                The possible reoccurrence of a settlement



            17     event -- or this settlement event does not disqualify it



            18     from deferred accounting, either.  It's uncertain



            19     whether another settlement event will occur, but



            20     assuming the market continues to reflect low interest



            21     rates and assuming the lump-sum payments are large



            22     enough to trigger, and assuming we get the right number



            23     of people who choose lump-sum payments over annuities,



            24     that should not disqualify the event from deferred



            25     accounting.
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             1                RMP has experienced more tax law changes



             2     than settlement events, but this does not mean that the



             3     refunds or collections that arise from future tax events



             4     will no longer qualify for deferred accounting.  I don't



             5     think anybody here would argue that.  And that's



             6     because, like with settlement events, tax law changes



             7     are unusual and unforeseen events over which RMP has no



             8     control.



             9                This Commission has authorized deferred



            10     accounting in rate cases for amounts that were not



            11     substantial that didn't impact the company's earnings



            12     and even though they were foreseeable.  For example, the



            13     pension cost write-off, the Noel Kempff Climate Action



            14     Project, the Y2K expenses all occurring and included in



            15     the 2000 -- excuse me, the 1999 rate case.



            16                It has also authorized deferred accounting



            17     when unusual and significant events or revenues are



            18     included in the test period of a rate case for



            19     normalization purposes, including the EIM costs, the



            20     commissioning costs, air quality upgrade costs,



            21     depreciation expenses and wheeling revenues.  And all of



            22     these are cited in our brief or our comments.



            23                Finally, it has authorized deferred



            24     accounting in between rate cases to account for



            25     unforeseen expenses or revenues during the prior rate
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             1     case and if deferred accounting would have been



             2     required, had the expense for revenue been included in a



             3     test period during the rate case.  That's exactly the



             4     situation here.



             5                For example, changes in tax laws on at least



             6     two occasions, one that arose from the 2017 Tax Reform



             7     Act, which resulted in a benefit to customers that was



             8     settled, and another litigated case in 2010 that



             9     resulted in collections from customers where the



            10     Commission authorized RMP to defer the approximately



            11     $6.3 million that I referenced earlier.



            12                RMP asks you to continue to apply this



            13     approach, this reasonable balanced approach on a



            14     case-by-case basis.  And, symmetrically, the same



            15     standard should apply whether the utility asked for



            16     deferred accounting in a rate case or outside of a rate



            17     case or in between rate cases and whether the triggering



            18     event results in a refund or a collection.



            19                We ask you to reject the Division's and the



            20     Office's recommendation to treat deferred accounting



            21     essentially like you would an exception to retroactive



            22     rate making.  We submit to you that it's not the same



            23     thing.  If it is, then deferred accounting would be



            24     unnecessary.



            25                Finally, I think it's important that you
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             1     know that Washington's share of the pension costs at



             2     issue here on the consent agenda in Washington.  They



             3     are lumped together with other items on the consent



             4     agenda and will be considered all at once.  This



             5     typically means that no one is challenging these items.



             6                Thank you for the opportunity to be with you



             7     here today and to make our case to you.  And I can



             8     respond to questions, if it pleases Your Honors.



             9                COMM. LEVAR:  Okay.  Thank you.  I think



            10     I'll start with a few questions.



            11                MS. HOGLE:  Okay.



            12                COMM. LEVAR:  As we're looking at this and



            13     trying to balance a couple issues, one -- one issue we



            14     have is your last general rate case we had, the



            15     utilities filed application, which had a specified



            16     amount for pension costs.  But then we had a stipulated



            17     settlement that had an overall rate number, but not a



            18     number -- not numbers in specific categories, like



            19     pension expenses.  And parties who signed the



            20     stipulation all took the position that they might have



            21     taken different paths to that final number.



            22                We have the policy where our statutes



            23     encourage stipulations, and we don't want to analyze



            24     that stipulation in a way that discourages future



            25     stipulations.  So how should we look at the starting
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             1     point of approved pension costs compared to what you're



             2     asking to defer, considering that we had a stipulation



             3     that didn't specify pension costs?



             4                MS. HOGLE:  I think you look at what other



             5     Commissions before you have looked at, and that is



             6     whether the event was truly unforeseen, unusual, unique,



             7     significant enough.  And then also looking at how you've



             8     treated, in particular, similar pension events in the



             9     past.



            10                Now, I recognize that the 2008 Curtailment



            11     Event resulted in -- or the deferral that you authorized



            12     resulted in a settlement case.  However, I think it is



            13     important to remember that both the Division and the



            14     Office supported that, and it was part of a pension



            15     event.  And so symmetry would dictate that it's a



            16     similar pension event as the one here.  One of the



            17     differences being that it was a refund to ratepayers and



            18     this is a collection.



            19                And so I really do think that you -- you're



            20     correct that you should not look at the 2014 rate case,



            21     because that was not something that --  where you found



            22     a specific amount for pension costs, but that you truly



            23     look at the situation and circumstances around the



            24     pension event and whether we had control over that.



            25                And as I've laid out, I mean, a lot of
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             1     factors go into it that we have no control, and we can't



             2     predict the number of people who choose lump-sum



             3     payments.  We don't know interest rates, what we're



             4     going to do, not sure.  And then, you know, service



             5     costs.  And then the timing of the retirement, that is



             6     not something we can predict.



             7                I don't know if that answers your question,



             8     but...



             9                COMM. LEVAR:  It does.  And that leads me, I



            10     think, to the next question.



            11                Some of the things you said in your summary



            12     just now, I think I would like to clarify what your



            13     position is on the applicability of the MCI case from



            14     the Utah Supreme Court.  That case recognized an



            15     exemption to retroactive rate making for unforeseeable



            16     and extraordinary events.



            17                Now, I thought I heard you arguing that



            18     deferred accounting -- a deferred accounting order does



            19     not require, in all instances, that standard to be met.



            20     Am I correctly stating your position, or do I have that



            21     incorrect?  And what I'm getting at is:  Is there



            22     agreement that the MCI standard of unforeseeable and



            23     extraordinary applies to this docket and applies to this



            24     application?



            25                MS. HOGLE:  Sure.
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             1                COMM. LEVAR:  Or are you arguing that that



             2     exemption to retroactive rate making doesn't apply to



             3     deferred accounting?



             4                MS. HOGLE:  Well, I think from -- generally,



             5     as I said before, I don't think deferred accounting is



             6     the same as retroactive rate making, and that only if



             7     you find exceptions can you approve deferred accounting.



             8     I think all of the examples that I've laid out before



             9     you and cited make that point -- or prove that point.



            10                The MCI dealt with a tax refund, I believe.



            11     And I believe that in that case -- and the utility



            12     initially did not want to return any refunds from the



            13     Tax Reform Act at the time, based on the argument that



            14     it was under earning its authorized rate of return.  And



            15     so I think those are different circumstances here.  It's



            16     a different case.



            17                And so to answer your question directly,



            18     again, I don't think that deferred accounting is the



            19     same as retroactive rate making.  I think that deferred



            20     accounting can include authorization of situations or



            21     amounts that are extraordinary, just like the exception



            22     to retroactive rate making, but I don't think that --



            23     again, because they're not the same, that just because



            24     something is not extraordinary does not mean that it can



            25     be deferred.  So I think there's definitely a
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             1     distinction between those two rate making -- or



             2     principles.



             3                COMM. LEVAR:  Thank you.  I think your



             4     position was clarified to me on that.



             5                MS. HOGLE:  Okay.



             6                COMM. LEVAR:  You know, you talked about



             7     interest rates not being foreseeable, although the fact



             8     that interest rates are going to change one direction or



             9     the other is.  How foreseeable was the impact of the



            10     interest rates we saw in 2018?  So moving beyond whether



            11     you could have foreseen that the interest rates did what



            12     they did in 2018, was -- the impact of that interest



            13     rate on what pension holders chose to do with their



            14     cash-outs and other things, was it foreseeable that if



            15     interest rates hit this point we're going to see what



            16     happened in 2018?



            17                MS. HOGLE:  Well, no, because, again, you



            18     would have to assume that you had foresight into how



            19     many people would choose lump-sum payments over



            20     annuities, and you would have foresight over the timing



            21     of retirements, and we don't.  We don't know.  We don't



            22     know that.  And so those two things, along with the



            23     interest rate, is what triggers the settlement event,



            24     and so I don't think that's predictable.  I don't think



            25     there's a way to predict that.
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             1                I mean, I think, perhaps, you know, you can



             2     think, okay, maybe we'll have this number of lump-sum



             3     payments, but we don't know -- you know, just very



             4     general.  But, again, the company in rate cases does not



             5     go to that level of predicting in terms of what exactly



             6     has to happen in order for something like that to be



             7     triggered.



             8                Again, that $52 million payment in 2013 did



             9     not trigger a Pension Settlement Event.  I think that



            10     that proves -- or shows that it's unpredictable.  It's



            11     influenced by a number of factors over which the company



            12     has no control.



            13                COMM. LEVAR:  Thank you.  I think that's all



            14     the questions I have.



            15                Commissioner White, do you have any



            16     questions for her?



            17                COMM. WHITE:  Good morning.  Yeah, maybe



            18     just a couple follow-up questions.



            19                So let me ask this:  What is the standard we



            20     should be looking at?  Is it this -- because I'm -- part



            21     of what is driving my question is there's kind of been



            22     some nomenclature -- or maybe it's just semantics



            23     between the use of the term "unforeseen" verse



            24     "unforeseeable."  I mean, is this MCI case -- did I hear



            25     you say that that's distinguishable and that is not the
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             1     standard?  What is -- when I'm applying the facts of



             2     this case, maybe trying to distinguish and applying them



             3     to the law, what is the law, I guess, here.



             4                MS. HOGLE:  What is the law?  My goodness.



             5     You know, the law is unclear, honestly.  Again, I look



             6     back at what this Commission has factored into -- in



             7     authorized and deferred accounting.  And, yes, prior



             8     Commissions have looked at a comparison as to whether



             9     there's an exception to retroactive rate making



            10     application of certain factors of that, like in that



            11     2008 case.



            12                However, that same Commission -- those same



            13     Commissioners deviated from that standard in 2010, when



            14     it related to the tax law change.  That case -- the 2010



            15     case was after that 2008 case, where the same Commission



            16     said retroactive rate making and those principles have



            17     some application in this case.  And they did not use



            18     those same principles in the 2010 case, which was, by



            19     the way, litigated.  And so it's unclear.



            20                Again, I don't know whether this Commission



            21     has -- or any Commission has landed on a standard.  But,



            22     certainly, this situation is one in which it's in



            23     between rate cases.  The last rate case we had was in



            24     2014.  A lump sum -- excuse me, a settlement event could



            25     not have been predicted based on the unpredictability of
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             1     timing of retirement, the number of lump-sum payments,



             2     low interest rates, et cetera.



             3                And so, in the past, this Commission has



             4     allowed deferred accounting for situations -- or amounts



             5     that have been outside of a rate case that are



             6     unforeseen, that are significant enough, and so we think



             7     that this -- these circumstances exist with respect to



             8     this request.



             9                We can also -- we believe that deferred



            10     accounting would have been required, had this expense or



            11     revenue been included in the test period during the rate



            12     case, and that the parties would have requested the



            13     amortization for a long period of time.  So just like it



            14     has in the tax law change cases that I mentioned, where



            15     it authorized deferred accounting, this is something



            16     that occurred in between cases for unforeseen expenses



            17     during the prior rate case, and it would have been



            18     required -- deferred accounting would have been required



            19     if this event would have been included in the test



            20     period during the rate case.



            21                COMM. WHITE:  Believe it or not, the



            22     Commission sometimes gets things wrong, and sometimes



            23     the Supreme Court or the Court of Appeals tells us



            24     otherwise.  So is there nothing -- are you aware of no



            25     cases where the Commission has -- someone has challenged
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             1     the Commission's decision on something like this and the



             2     Supreme Court has disabused the Commission of where



             3     they're heading on that?  Is there an old precedent that



             4     we can look to towards that?  Because it sounds like



             5     what we're heading back to is a -- it's a case-by-case



             6     policy question.



             7                And, you know, before you answer the first



             8     question, I guess -- I mean, what is the policy here?



             9     What is the -- you know, if we grant the Company's



            10     request, what harm are we avoiding, who is it



            11     benefiting, who is it hurting?  I mean, what's the --



            12     because, again, I'm trying to -- I'm groping in the dark



            13     for some kind of legal standard to adhere to here.



            14                But I'm not -- it sounds like



            15     there's -- it's been a little bit back and forth with



            16     Commissions in the past.  But if there's nothing -- and,



            17     again, if you could point me to something that's



            18     helpful, because, again, I see unforeseeable,



            19     unforeseen, I'm not sure what the difference is.  There



            20     is a lot of back and forth with the Commissions.  But



            21     what is the -- give me a policy argument, then, I guess,



            22     if there is no legal argument here.



            23                MS. HOGLE:  Okay.  Well, deferring



            24     accounting in this case will not hurt customers.  It



            25     will not, because it's merely an opportunity for Rocky
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             1     Mountain Power to present costs prospectively in the



             2     next rate case.  Parties will have the opportunity to



             3     review and scrutinize the costs and, if they want,



             4     single them out.  Customers are not harmed, because



             5     there is no rate adjustment in this case.



             6                I agree with you that the Commission



             7     sometimes gets things wrong.  In particular, I thought



             8     the 2008 case was -- they went beyond what they needed



             9     to and comparing, in a way, deferred accounting with the



            10     retroactive rate making.  Again, if it's retroactive



            11     rate making, then why have deferred accounting?  You



            12     don't need both.  So I don't think that's correct.



            13                Rather, I should put it this way:  I think



            14     you should interpret that case very strictly, because it



            15     dealt with a situation more akin to with respect to the



            16     severance costs.  In particular, the Commission was



            17     dealing with a deferred accounting application that was



            18     filed in January of 2007 when it had just ordered a



            19     2006 -- order in December of 2006 for severance



            20     payments.



            21                And the Commission noted in that case



            22     that -- that, perhaps, the Company's inability to



            23     precisely forecast the level of severance payments in



            24     the rate case was more akin to a missed forecast.  That



            25     is not the case here.  That last rate case was five
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             1     years ago, and so this was not foreseeable, because a



             2     lot of factors that triggered the event, the company had



             3     no way of knowing.  Again, it doesn't harm customers in



             4     any way.



             5                Also, I think noteworthy is the fact that



             6     the Company would expense the first -- the 2019 and 2020



             7     portion of the expense beginning in 2019 and 2020,



             8     meaning the company would not seek recovery of those



             9     payments, it would absorb those costs.  So if you think



            10     about it, if the company were to somehow delay the rate



            11     case -- any delay, any continued delay, the company



            12     would continue to absorb those costs.



            13                All the company is asking for is an



            14     opportunity to defer the amount and to -- when it files



            15     a rate case, include the balance of that in -- its



            16     pension costs in the rate case.



            17                And I think it's important to be consistent



            18     with and symmetrical with the way that you authorize



            19     deferred accounting.  If it's not harming customers, if



            20     it's significant enough -- and we know that it is,



            21     because in other cases the Commission has authorized



            22     deferred accounting for much lower amounts, which I cite



            23     in my brief.  There is no harm to anybody for us to



            24     allow the company to defer these expenses.



            25                COMM. WHITE:  Thank you.  That's all the
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             1     questions I have, Chair.



             2                COMM. LEVAR:  Commissioner Clark, do you



             3     have any questions for Ms. Hogle?



             4                COMM. CLARK:  Thank you.  Let me first



             5     apologize for not being physically present, but I'm



             6     absolutely attentive to what's proceeding there.



             7                I think I have two questions.  The first is



             8     the threshold that you mentioned, Ms. Hogle, a couple of



             9     times in your argument.  I'd like to understand that



            10     better.  And I think you're referring to a threshold



            11     that is either requiring or allowing the pension expense



            12     to be recognized -- accounted for in this year, and I'd



            13     like a technical explanation of the parameters of that



            14     threshold.  What is its technical definition and how



            15     long has that threshold been in place?



            16                MS. HOGLE:  Thank you, Commissioner Clark.



            17     I wonder if it would please the Commissioners if I can



            18     have Nikki Cobliha --



            19                COMM. CLARK:  Yeah, please feel free to have



            20     your colleague address that, absolutely.



            21                COMM. LEVAR:  Let me make sure that



            22     that -- yeah.  Since this is a little unusual, I want to



            23     see if other parties want to weigh in on this.



            24     Ms. Schmid, seems like you do.



            25                MS. SCHMID:  Yes.  The Division objects.
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             1     This was scheduled as an oral legal argument.  There was



             2     no presentation of witnesses contemplated by the



             3     Division, and I believe it was not contemplated by



             4     parties other than the Company.  I believe that allowing



             5     Ms. Cobliha to testify would harm the due process



             6     principles that guide us here.



             7                COMM. LEVAR:  Thank you, Ms. Schmid.



             8     Mr. Snarr?



             9                MR. SNARR:  I agree.  We're not in a



            10     position to have our expert consulted and brought forth



            11     to help deal with this.  We did seek some rather pointed



            12     questions and data requests on behalf of the Office and



            13     got some answers, which we've included in connection



            14     with our submission here.



            15                There are some interesting factual



            16     representations that Rocky has made.  There's some



            17     interesting factual material that they've presented



            18     through data request responses.  That's fair game.  But



            19     to go into live witnesses does put us in a prejudiced



            20     position in connection with responding to that.



            21                COMM. LEVAR:  Mr. Russell?



            22                MR. RUSSELL:  Thank you.  I guess I'm a



            23     little of two minds on this.  As I understand it, we're



            24     not proposing to put Ms. Cobliha under oath, and so I



            25     don't think she's testifying per se, so it's not
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             1     evidence.  But if it would help Commissioner Clark or



             2     the other Commissioners to understand the issues better,



             3     I guess I don't oppose it, from that point of view.



             4                But echoing Mr. Snarr's and Ms. Schmid's



             5     concerns here, I have some consultants that I work with



             6     pretty regularly who have a great deal of expertise in



             7     pension issues; far more than I do, certainly.  And



             8     because this was noticed up as a legal hearing, I didn't



             9     ask them to come.  They're not lawyers and can't offer



            10     legal argument on behalf of UAEU, but they certainly



            11     could address questions like this or address factual



            12     issues related to these kinds of issues.  And I think I



            13     otherwise probably would have asked them to come, if it



            14     had been noticed up slightly differently.



            15                So that probably doesn't give you a lot to



            16     work with, but that's kind of -- I'm not really sure



            17     what my position is.  I want you to have the information



            18     you need, but I'd like the opportunity to provide it, if



            19     similar questions are lobbed my way, and I don't know



            20     that I'm in a position to do that.



            21                COMM. LEVAR:  Okay.  Ms. Hogle, do you want



            22     to respond to the concerns that you've heard raised?



            23                MS. HOGLE:  Yes.  First of all, it involves



            24     technical questions, which I think having Ms. Cobliha



            25     respond to would benefit this Commission.
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             1                Also, I note that all parties included facts



             2     in their legal briefing and nobody's questioning those.



             3     And so I think -- on balance, I think it would benefit



             4     this Commission, in particular Commissioner Clark, if



             5     Ms. Cobliha responded to the question, because it is



             6     technical.  And I would just advise her not to assume



             7     any facts and just respond with respect to the rules or



             8     the specific question that Commissioner Clark had.



             9                COMM. LEVAR:  Okay.  I want to be respectful



            10     of everybody's time, but I think this is an issue that



            11     we probably need a short -- brief deliberation to



            12     discuss before we decide to move forward.  It's little



            13     bit complicated, since we'll have to disconnect



            14     Commissioner Clark, get him on another line, and then



            15     reconnect him.



            16                It's early for a break, but why don't we go



            17     ahead and take a ten-minute break while we try to do



            18     that, and then we'll try to come up with a resolution to



            19     this issue?



            20                Thank you.  We'll reconvene in ten minutes.



            21                (A recess was taken.)



            22                COMM. LEVAR:  We're back on the record.



            23                Since the word of the day is deferral, we're



            24     going to defer ruling on the concerns and hit reset on



            25     Commissioner Clark's questioning and see where that
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             1     takes us.  Commissioner Clark?



             2                COMM. CLARK:  Thank you.



             3                And my question about threshold was actually



             4     a threshold question.  But let me just get to the heart



             5     of where I wanted to go, and that is that I think -- if



             6     I understand the Application, it asks the Commission to



             7     make a determination that would apply not only for the



             8     pension event under consideration that occurred in 2018,



             9     but any like event in the future.



            10                And so the heart of my question is,



            11     Ms. Hogle:  Do you have anything more to say to us



            12     beyond what you said in your brief about why we would do



            13     that now?  Or why we should do that now?



            14                MS. HOGLE:  Well, when we included that



            15     request in the Application, we were thinking that if



            16     interest rates remained low and if A, B, C, D happened



            17     again, then we might be back.  But, again, we don't



            18     know.  We can't predict many of those things.  We don't



            19     know if a threshold -- the threshold will be triggered.



            20                I think the request was more for expediency.



            21     If the event happens again, assuming A, B, C, D, and E,



            22     then we thought it would be easier in our Application to



            23     ask for authority to defer like events in the future, if



            24     they occur.



            25                And I recognize that -- you know, that maybe
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             1     they won't occur and that if they do occur, even -- you



             2     know, if they don't occur in 2019 or 2020 or in a rate



             3     case, probably -- and so that's sort of a different



             4     circumstance, different scenario there.  And so, really,



             5     it was just for expediency and it was only if the stars



             6     aligned and this were to happen again.



             7                And, like I said before, you can compare it



             8     to tax law changes.  I think we can't predict if there



             9     will be more tax law changes.  But if there are, I think



            10     the parties would probably come before you again, asking



            11     for -- either RMP or the parties in the room would come



            12     before you to ask you for a deferred accounting of that.



            13                And the fact that it can reoccur again does



            14     not disqualify -- would not disqualify something like



            15     that from being considered for deferred accounting, and



            16     the same should apply here, for the same reasons.



            17                COMM. CLARK:  Thank you.  Those are all the



            18     questions I have.



            19                COMM. LEVAR:  Okay.  Thank you, Ms. Hogle.



            20                MS. HOGLE:  Thank you.



            21                COMM. LEVAR:  Ms. Schmid?



            22                MS. SCHMID:  Thank you -- good morning --



            23     for this opportunity to present the Division's position



            24     to you in oral argument.  I'd like to respond to



            25     questions from the Commission when they are asked,
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             1     rather than try and work them into my presentation now,



             2     if that is all right.



             3                COMM. LEVAR:  Okay.  I think our plan is to



             4     wait until you finish your summary and then ask



             5     questions.  Is that what you're requesting?



             6                MS. SCHMID:  Yes, please.



             7                COMM. LEVAR:  Thank you.



             8                MS. SCHMID:  The Division disagrees with



             9     Rocky Mountain Power that deferred accounting treatment



            10     is warranted for the pension event.  There are several



            11     foundational issues upon which the Division and the



            12     Company disagree.  The first is that financial



            13     accounting rules dictate regulatory accounting



            14     treatment.  They are two separate animals, they are two



            15     separate worlds; where in the regulatory world, we need



            16     to look at the applicable standards here.



            17                Second of all, the Division disagrees that



            18     the tax changes cited as being akin to what has happened



            19     with the pension event is a valid consideration.  Tax



            20     changes are a completely different animal and truly are



            21     uncontrollable, unforeseen, and extraordinary.



            22                Rocky Mountain Power has not proved that it



            23     is entitled to regulatory deferred accounting treatment



            24     for the pension event relating to the ordinary operation



            25     of its pension plan.  Aside from its failure to meet its







�

                                                                           34







             1     burden of proof, granting the Company's Application



             2     would not be in the public interest and would conflict



             3     with case law and prior Commission orders.



             4                And when I say "case law" and "prior



             5     Commission orders," I'm referring to the EBA case, the



             6     MCI case, other Commission orders and, in particular,



             7     the Commission's order addressing the deferral



             8     accounting treatment requested for the Powerdale flood.



             9     Analyzing the pension event under each applicable test



            10     reveals that it does not qualify for deferred accounting



            11     treatment, because failing to forecast the specific



            12     circumstance for the unchanged preexisting plan is not



            13     unforeseen and extraordinary.



            14                The Company's failure to include these items



            15     in its past general rate case forecast does not warrant



            16     a deferred accounting order giving the Company an



            17     opportunity to recover these costs in future rates.



            18                The company failed to predict that



            19     continuing pension settlement would eventually result in



            20     a Pension Settlement Event requiring recognition of the



            21     event in the year in which it occurred, 2018.  The rules



            22     surrounding calculating the reporting threshold for the



            23     pension settlements remained constant.  The Company has



            24     not alleged that the pension plan changed.  The pension



            25     event was due to an existing accounting rule framework
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             1     that was in place at the time of the Company's last rate



             2     case.



             3                The question before the Commission is



             4     whether the pension event qualifies for a deferred



             5     accounting order in the regulatory world.  The answer is



             6     that the pension event fails to qualify for a deferred



             7     accounting treatment here.  It fails to qualify under



             8     the Commission's tests.  Even without those tests,



             9     granting the deferred accounting request would not be in



            10     the public interest.



            11                The Commission's primary test requires that



            12     an event be both unforeseeable and extraordinary to



            13     qualify for regulatory deferral accounting treatment.



            14     The pension event simply doesn't qualify.  The pension



            15     event was foreseeable.  It resulted from the normal



            16     operation of the pension plan the Company established.



            17                As you may recall and as -- the interest



            18     rates dipped in the early 2000s, crashed in 2008, and



            19     have remained low.  Under these economic conditions, it



            20     was foreseeable that people would elect to take the



            21     lump-sum distribution opportunity provided in the



            22     pension plan.  Because the pool was closed to new



            23     participants, continued lump-sum settlements would



            24     change the plan's funding levels and demographics and



            25     change threshold.
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             1                The Company has not asserted in this docket



             2     that the pension plan has changed.  Neither did the law



             3     change.  Instead, settlements eventually accumulated to



             4     the point where existing law applied to the company's



             5     existing plan required the company to treat expenses



             6     differently.



             7                The Company says it was out of the company's



             8     control.  That's not true.  The pension event was



             9     foreseeable.  The pension event also was not



            10     extraordinary.  The Company's Application even admits it



            11     was not extraordinary by requesting deferral accounting



            12     treatment for any subsequent similar pension events.



            13                The same theme that even the Company doesn't



            14     think the event was extraordinary or unforeseeable can



            15     be found in the Company's Application and in the



            16     Company's reply comments.  The Company's facts don't



            17     support its claim.



            18                Looking forward, the pension event was not



            19     extraordinary.  Looking back, we can see that it wasn't



            20     extraordinary.  The Company's own data provided to the



            21     OCS in response to debtor request 1.10 shows that the



            22     number of people taking distributions in the past and



            23     the number taking distributions in 2018 were in a fairly



            24     tight range.



            25                Also, notably, the Company's brief doesn't
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             1     use the word "extraordinary" to describe the pension



             2     event.  Instead, the Company's brief uses words like



             3     "significant," "unusual," "sufficiently large."  The



             4     Company seems to be saying there is a different standard



             5     and the Division disagrees.



             6                Because the pension event was not both



             7     unforeseen and extraordinary, it doesn't qualify for



             8     deferred accounting treatment under the Commission's



             9     primary test.



            10                The Commission also has an expanded test.



            11     The pension event fails to qualify for deferred



            12     accounting treatment under that test, too.  Under the



            13     first option in the expanded test, an event can qualify



            14     for deferred accounting treatment if it causes an



            15     unforeseen and extraordinary effect upon the Company's



            16     costs and revenues.



            17                Looking again at the company's data



            18     requests, we can see that the $9 million impact of the



            19     pension event to the Utah ratepayers is lower than some



            20     of the past impacts.  The pension event doesn't qualify



            21     under the first option, from the Commission's expanded



            22     test.



            23                Under the expanded test's second option to



            24     qualify, the event's actual manifestations vary from



            25     their projections in an unforeseeable and extraordinary
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             1     way.  Well, pension variability is the rule, not the



             2     exception.  Interest charges are the rule.  Not knowing



             3     the exact contours of when an event will happen is



             4     different than unforeseeable.



             5                There was no unforeseeable and extraordinary



             6     variance between actual manifestations and projections



             7     here.  The threshold changed.  The pension event does



             8     not qualify for deferred accounting treatment under this



             9     second option.



            10                So why do we care if the pension event



            11     qualifies or doesn't qualify for regulatory deferred



            12     accounting treatment?  We care because deferred



            13     accounting treatment is an exception to the public



            14     interest rule against retroactive rate making and



            15     single-item rate making.



            16                Granting a request for deferral accounting



            17     treatment permits a mismatch of revenues and expenses



            18     and should be granted rarely and only under certain



            19     circumstances -- special circumstances, indeed.  To do



            20     otherwise could turn the rate-making process into a



            21     cost-recovery exercise.  That would not be in the public



            22     interest.



            23                The Division is not arguing, contrary to



            24     what the Company alleges, that the deferred accounting



            25     consideration process here is a rate change.  No, any
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             1     rate change would occur in a general rate case.  We also



             2     care if the pension event qualifies or doesn't qualify,



             3     because we're bringing just one slice of the past into a



             4     future rate case.  Under the Company's deferral



             5     accounting request, other expense events and other



             6     revenue events are ignored, and only this one set of



             7     costs related to the pension event jumps into the future



             8     test-year period that the Company is likely to use when



             9     it files its next rate case.



            10                As the Division noted in its brief, the



            11     Company is not proposing to capture revenues from a



            12     special contract executed since the last rate case and



            13     move those revenues forward.  That's just one example of



            14     the myriad changes of expenses and revenues that are not



            15     reflected in current rates.



            16                Finally, we care because, as the Commission



            17     said and as Rocky Mountain Power made sure to point out



            18     in its brief, granting deferral accounting treatment is



            19     at least a tentative implication that the costs will be



            20     recovered during the next rate case.



            21                Allowing selective recovery of past expenses



            22     and revenues in future rates is not in the public



            23     interest.  Rather, rates should generally be set on a



            24     forward-looking basis to determine what constitutes a



            25     just and reasonable rate.  Rate making, by its nature,
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             1     is forward looking.



             2                In the absence of special circumstances that



             3     are well outlined in the Commission's past orders,



             4     deferred accounting for future recovery of selected



             5     items should not be allowed.  The pension event doesn't



             6     qualify for this special treatment.  The Application



             7     should be denied.



             8                In conclusion, the Division opposes deferred



             9     accounting treatment because the pension events fail the



            10     Commission's qualifying tests.  Because the pension



            11     events fail the Commission's qualifying tests, the



            12     company, I believe, would not be able to indicate in its



            13     financial records that recovery is likely.



            14                Approving this Application, particularly



            15     with its please-approve-similar-things-in-the-future



            16     request is not in the public interest.  Deferred



            17     accounting treatment should be examined on a



            18     case-by-case basis to see if it's warranted.  The



            19     Company's request for future treatment of similar events



            20     shows it's not -- the pension event is not



            21     extraordinary, not unforeseeable, and the Application



            22     should be denied.



            23                Thank you.



            24                COMM. LEVAR:  Thank you, Ms. Schmid.



            25                Commissioner Clark, do you have any
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             1     questions for Ms. Schmid?



             2                COMM. CLARK:  I don't have any questions.



             3     Thank you very much.



             4                COMM. LEVAR:  Commissioner White?



             5                COMM. WHITE:  Yeah.  Just one question I



             6     think I asked.



             7                Do you see a difference in the term



             8     "unforeseeable" versus "unforeseen"?  Because, again, I



             9     see these terms used interchangeably.  Is there a



            10     difference?  Because I know the Supreme Court used the



            11     word "unforeseeable."  But is there a difference.



            12                MS. SCHMID:  I don't believe there is a



            13     difference, and I have not made a distinction in my



            14     arguments and in my brief.  I believe that they are the



            15     same.



            16                COMM. WHITE:  Thanks.  That's all I have.



            17     Thank you.



            18                COMM. LEVAR:  To clarify your -- well, I



            19     think you made this clear.  I don't think it needs



            20     clarification, but your position is a deferred



            21     accounting order that occurs outside of a general rate



            22     case always requires an exception to both retroactive



            23     rate-making rule and the single-item rate making rule.



            24     Am I stating your position correctly?



            25                MS. SCHMID:  Yes, for the reasons I
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             1     expressed.



             2                COMM. LEVAR:  Okay.  And looking at the MCI



             3     case that established the foreseeable and extraordinary



             4     standard, that case didn't involved deferred accounting,



             5     correct?



             6                MS. SCHMID:  It did not.  It involved



             7     retroactive rate making.



             8                COMM. LEVAR:  Okay.  Has -- are you aware of



             9     any appellate case that states deferred accounting



            10     requires an exception to those two doctrines?



            11                MS. SCHMID:  I am not.  However, I am aware



            12     of the Commission's order issued in 2008 addressing, in



            13     particular, the Powerdale case where the Commission



            14     quoted from the MCI and the EBA case extensively and, in



            15     my opinion, set those, the unforeseeable and



            16     extraordinary standard, and then the secondary test as



            17     the standards that must be met for a deferred accounting



            18     request to be granted.



            19                COMM. LEVAR:  So your argument is that that



            20     2008 PSC case established those tests for any deferred



            21     accounting outside of a general rate case?



            22                MS. SCHMID:  I believe so.



            23                COMM. LEVAR:  Okay.  When we approved the



            24     docket on the tax law changes -- and I should know the



            25     answer to this -- did that docket include a Commission
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             1     finding that the tax law changes were unforeseeable and



             2     extraordinary?



             3                MS. SCHMID:  I do not recall.



             4                COMM. LEVAR:  Okay.  Were the EIM costs



             5     deferred outside of the GRC?



             6                THE WITNESS:  Unfortunately, I don't recall



             7     that, either.  I can check -- because I do have the



             8     order, but I'd have to check.



             9                COMM. LEVAR:  Let me ask it this way:  Have



            10     we, as a matter of practice, granted a number of



            11     deferred accounting orders outside of GRCs without



            12     making a finding that the facts were unforeseeable and



            13     extraordinary?



            14                MS. SCHMID:  If we look at the cases that



            15     the Company cited, I believe that most of the cases the



            16     Company cited resulted from settlements.  And as you



            17     said, settlements, by their terms, are not precedential,



            18     and we don't want to impair the ability of the parties



            19     to trade horses to make sausage and make deals to



            20     present to the Commission.



            21                As to whether or not the cases that were



            22     litigated contained the unforeseeable and extraordinary,



            23     regrettably, I do not know.  I do have them with me and,



            24     again, I could check, if you would like.



            25                COMM. LEVAR:  Thank you.  Let me just take a
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             1     moment and see if I have any other questions.



             2                Are the facts that led to the pension event



             3     in 2018 -- well, compare those facts to the facts of the



             4     2008 pension event.  And so I'm assuming you're -- you



             5     believe that the 2008 event was more foreseeable and



             6     more extraordinary than what we're looking at in 2018.



             7     Is that correct?  More unforeseeable and more



             8     extraordinary?  I don't know if I said that right.



             9                MS. SCHMID:  Yes.  Yes.  As referred to in



            10     the Powerdale case, or are you talking about the 2008



            11     case, which is where the company talks about pension



            12     expenses being awarded deferred accounting treatment,



            13     but that deferred accounting treatment was part of a



            14     settlement?  I'm not quite sure what you're asking.



            15                COMM. LEVAR:  Yeah.  I'm talking about the



            16     facts around the 2008 pension event.



            17                MS. SCHMID:  Okay.  The 2008 pension event



            18     facts were totally different.  Importantly, that was



            19     when the pension plan changed.  There were changes with



            20     the union's accessibility to the pension plan.  There



            21     were changes to nonunion employees' access to the



            22     pension plan.  The pension plan was closed.



            23                I think that those sorts of changes are --



            24     should be considered unforeseeable and extraordinary, as



            25     compared to the events regarding this 2018 pension event
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             1     where the plan just continued to go along as it had and



             2     then the company makes its filing.



             3                COMM. LEVAR:  Thank you.  I appreciate those



             4     answers.  I don't have anything further.



             5                MS. SCHMID:  Thank you.



             6                COMM. LEVAR:  Thank you, Ms. Schmid.



             7                Mr. Snarr?



             8                MR. SNARR:  Yes.  I'm going to modify my



             9     preplan approach and deal with some of the issues that



            10     have been raised.  I agree with much of what Trish



            11     Schmid has said, but I want to zero in on some of the



            12     issues that we are now focusing on.



            13                First of all, with respect to the 2008 prior



            14     rate case -- prior case involving pensions, the plans



            15     themselves changed, the offerings were changing, and



            16     there was an accounting change required.  I see this as



            17     like jumping off a cliff into a new era, much like the



            18     tax changes which are totally unforeseeable or



            19     unforeseen, and we jump off into a new way of doing



            20     business.



            21                Certainly, we in the regulatory arena have



            22     to catch up with the jump and assume new things for now



            23     and for -- forever, at least the future forever, until



            24     we have another cliff to jump off.  And those things



            25     sometimes require us to resort to deferred accounting to
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             1     accommodate these significant cliff-jumping changes in



             2     life -- regulatory life.



             3                Let me address one other thing.  I'm not



             4     sure if this is really significant, but the difference



             5     between foreseeable and foreseen is whether you're



             6     looking forward or looking back.  But I don't think



             7     that's really the key to distinguishing or figuring out



             8     how to sort out the extraordinary and unforeseen events.



             9     What we're dealing with oftentimes are nonrecurring



            10     events.



            11                Let me take you to a rate case.  Let's think



            12     about a historic test year, and let's think about



            13     something that's happened within the test year that



            14     gives us a significant blip in expenses.  And some would



            15     argue this is not representative of anything that's



            16     going to happen in the future, and so we're on the horns



            17     of a dilemma, oh, then we ought not to include any of



            18     those kinds of expenses in a forward-looking recovery



            19     mechanism, and the Company says, Oh, but we did have



            20     $20 million worth of expenses in the historic year.  You



            21     can't just deny that that might not happen again.



            22                Sometimes we resort to deferred accounting



            23     to basically take nonrecurring event kinds of issues and



            24     spread the costs out over several years so that we can



            25     be fair to the Company and we can be fair to the
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             1     ratepayers and ensure that there might be some recovery.



             2                Think about a general rate case and how



             3     we're able to look at all the issues that might have



             4     predictability year after year, and all the other issues



             5     that don't have predictability, including revenues that



             6     might spike up or expenses that might spike up and how



             7     we look at all those issues and sometimes have to blend



             8     them back and forth and consider what the right answer



             9     is, including answers that might incorporate some



            10     recognition of a single event -- a nonrecurring event



            11     that should be recognized and included in connection



            12     with the magic formula that comes up with a right answer



            13     for just and reasonable rates.



            14                Now, I want you to not think about any of



            15     that as we're looking at this unique -- this request,



            16     and I want you to think about the rate case that was --



            17     the last rate case where there was a settlement.  The



            18     Office does not suggest that we need to bind with



            19     shackles the Company and whatever it filed in its



            20     initial filing, and we aren't trying to contravene any



            21     kind of black box settlement.



            22                We don't know what the pension costs might



            23     have been that were included in the settlement or



            24     whether it was a specific amount, but we do know that



            25     Rocky Mountain decided they could live with it and move
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             1     on with the just and reasonable rates that were a result



             2     of that settlement.  We do know that the various parties



             3     were also in agreement.  I'm going to suggest that maybe



             4     there was something in the range of $20 million in that



             5     to cover the possibilities of what might occur in



             6     pensions.



             7                Now, as to the predictability of certain



             8     specific events as it relates to pensions and whether or



             9     not anything rises to the level of an event that we



            10     ought to get worried about, I'd like to -- well, the



            11     simple thing would be to look at page 5 of the legal



            12     brief that was submitted by the Office.  And while this



            13     goes back prior to the last rate case, it shows the



            14     predictability or lack of predictability of actual



            15     pension expenses over time.



            16                2014 pension expenses were $11.6 million,



            17     went up in 2015, went down in 2016, went way the other



            18     way in 2017.  And, by the way, we didn't have any



            19     requests for deferred accounting coming in then.  And



            20     then in 2018, there's two possibilities.  Even without



            21     any special accounting treatment, it's still down there



            22     in the same direction it was going in 2017.



            23                The question you have to figure out these --



            24     are the way it plays out in actual expenses, are any of



            25     these nonrecurring or significantly different than the
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             1     other ones, and should we carve out any particular year



             2     for specialized treatment?  Should we have been carving



             3     out for specialized treatment the $18.5 million in 2015



             4     or the negative $12.4 in 2017?



             5                And I would submit to you that all of these



             6     numbers are falling well within what I'm going to guess



             7     might have been included in the minds of people



             8     associated with that black-box settlement recently



             9     entered into.  And if it's not or if there are other



            10     significant changes occurring in the financial success



            11     of the Company, they can come in and file a rate case



            12     and we can look at it very carefully and ensure that the



            13     company is going to be made whole in connection with



            14     whatever events are occurring that may not have



            15     specifically been contemplated when they entered into



            16     that last settlement.  That's just the nature of rate



            17     making.  Sometimes things go up, sometimes things go



            18     down.



            19                The suggestion here has been that there's



            20     something different or unique or unforeseeable about the



            21     pension plan or the people retiring.  The pension plan



            22     was there.  It contemplated that people would retire.



            23     As pointed out by Ms. Schmid and -- the reality of the



            24     history is that those entitled to a defined pension plan



            25     are limited and they seem to be diminishing in numbers
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             1     as people retire.



             2                What happens is there's some specialized



             3     accounting that takes place and relies upon actuarial



             4     assumptions or predictions for financial accounting and



             5     the number of people who retire.  And the financial



             6     impact of those people retiring are accounted for in



             7     actuality against whatever those actuarial assumptions



             8     may have been.  I believe that's what triggered the



             9     settlement charge that we talk about in this case.



            10                So when the actuary -- you say it might be



            11     one thing and it turns out to be 20 some odd million



            12     dollars going the other way, the Company's concerned.



            13     Maybe there is a surprise or an unforeseeability here,



            14     but it's not a rate unforeseeable event.  It's an event



            15     where the Company was surprised by the -- what the



            16     actuary said versus what actually happened, and that's



            17     just part of business.



            18                We know that the pension plan is there.  We



            19     know that it provides for retirement for certain



            20     people -- a diminishing number of certain people.  We



            21     know that they're entitled to an annuity as part of that



            22     pension plan.



            23                We also know that if they calculate and



            24     think, based upon an accounting of present value, of



            25     that stream of annuities, that the present value of that
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             1     stream of annuities might be real hefty today because



             2     the interest rate assumption used for that calculation



             3     says, Hey, I got a pot of gold I can get my hands on



             4     instead of take the annuity, that maybe those retirees



             5     will choose the lump-sum payment.



             6                That's what happened, because interest rates



             7     were low, all pursuant to the plan that was inked and



             8     put in place and was operating within the foreseeable



             9     confines of the plan.  Did we know the interest rates



            10     would go this low?  No.  Did the plan contemplate that



            11     if it went that low there would be a way to calculate



            12     it?  Absolutely.



            13                Now, what do we do about this?  I think from



            14     a rate-making perspective -- and this is a rate issue --



            15     we need to figure out whether or not this settlement



            16     event where something squared differently against the



            17     actuary's projections is so significant that we need to



            18     save the Company from financial ruin.  No one is



            19     claiming that.  We need to figure out whether or not



            20     that event that has occurred and triggered the



            21     recognition in this year of those costs is something we



            22     need to square against the ratepayers because they need



            23     to be paying for this.  The numbers that they're giving



            24     us in terms of settlement charges still fall below -- or



            25     the effect of those numbers as shown in this chart still
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             1     fall below what we're guessing may have been included in



             2     the last rate case settlement.



             3                Now, the unforeseeable part of this, or the



             4     worrying concern, is interest rates.  If we wanted to



             5     examine whether the low interest rates have caused



             6     something that really is unforeseeable, then let's bring



             7     in a couple of more issues to be considered in



             8     related -- as we relate to this single-issue rate case



             9     question and decide what is really unforeseeable and



            10     extraordinary.



            11                We might look at whether or not these same



            12     low interest rates have significantly or extraordinarily



            13     affected the short-term borrowing of the Company.  Oh,



            14     that goes the other way, doesn't it?  Right.  Because if



            15     the calculation of the present value of the stream of



            16     annuities goes real big for the lump-sum decision for



            17     the retiree, that same low interest rate could be having



            18     other effects -- very positive effects on the Company



            19     because it's a low interest rate they might be charged



            20     on other things.



            21                Now, all this happens within a rate case.



            22     And when we get beyond the parameters that are



            23     acceptable to ongoing business, we file a rate case and



            24     we come in and look at everything.  And all the pluses



            25     and all the minuses are then looked at very carefully,
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             1     and we make sure that the rates we set from there going



             2     forward are going to be just and reasonable and fair to



             3     the Company and fair to the ratepayers.



             4                There's been no showing that the current



             5     rates are not just and reasonable still.  There's a



             6     failure of a burden of proof.  This does constitute



             7     single-issue rate making.  There's no reason for the



             8     company to seek deferred accounting except for as it



             9     relates to rates, except for as it relates to I want to



            10     isolate the costs that we incurred in 2018 and set them



            11     aside so that we can include them in possible rate



            12     recovery in the future, when we look at that other rate



            13     case and balance everything out, but we want this as an



            14     additional expense brought from the past.



            15                There's something about retroactive in that



            16     scenario I just kind of went through.  It's retroactive



            17     rate making, it's single-issue rate making.  It does not



            18     involve an extraordinary or unforeseeable event.  We



            19     should not set this up as an accounting treatment where



            20     the presumption is you'll be able to recover this in



            21     your next rate case.



            22                In the event, when they file their next rate



            23     case, the historic test year comes up with X, Y, Z and



            24     as it relates to pensions, it seems to be an aberration



            25     the Company will be able to seek a known and measurable
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             1     adjustment to that historic period saying, you know, We



             2     can't live with just $10 million of pension expenses



             3     when the test period shows that.  We need a little bit



             4     more because, and here is why.



             5                They have the opportunity to make those



             6     arguments in the next rate case.  We don't need to



             7     single it out at this time.  It does not meet the



             8     standards of unforeseeable and extraordinary.  It fits



             9     within the function and operation of the pension plan



            10     that was approved and is part of the just and reasonable



            11     rates and part of what the Company was doing.



            12                The number of retirees that actually retired



            13     in 2018, it's almost the average.  If you throw out the



            14     outlying year of 2014, it is one person different than



            15     the average of the other five years.  We're not having a



            16     different number of employees retiring.  We're not



            17     having any different pension plan.  There's no change in



            18     the pension plan.  There is no change in the accounting



            19     rules.  We just have an event that the Company's



            20     experience is a square against the actuarial projections



            21     that causes them to recognize some expenses this year.



            22     So be it.



            23                It's not an extraordinary event that



            24     requires us to say, Hey, wait a minute, let's save your



            25     bacon in a future rate case so you can recover past
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             1     costs that you didn't get to recover specifically in



             2     2018.  That's the heart of this case.



             3                COMM. LEVAR:  Thank you, Mr. Snarr.



             4     Commissioner White, do you have any questions for him?



             5                COMM. WHITE:  I just want to follow up on



             6     the way the facts were distinguished -- and I think that



             7     Ms. Schmid looked at this and you carried forward --



             8     between the 2008 case and the 2018 case we're dealing



             9     with now, which is -- is it incorrect for me to



            10     understand that the argument is that, in one case --



            11     even though the subject matter was the same pensions,



            12     one was extraordinary or unforeseeable because it's



            13     caused by, you know, whether -- and I'm -- it could be a



            14     natural disaster or some kind of human event that is



            15     outside the control of the Company, where this case was



            16     more of just a -- subject to a miscalculation or



            17     misforecasting?  In other words, there is no change in



            18     rules or events, it's just a naturally occurring event



            19     that was misjudged.  Is that --



            20                MR. SNARR:  I think you're on the right



            21     track.  In the 2008 case, there were significant changes



            22     to the pension plan, the number of participants in plans



            23     and things.  And it's much more akin to, like a change



            24     in the tax law, jumping off a cliff.  We're changing the



            25     world, we're changing the game, and we're going forward
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             1     with a different game plan.  That's what happened in



             2     2008.



             3                In this case -- and we can talk about, you



             4     know, unforeseen or nonpredictable or whatever.  I'm not



             5     suggesting that the Company should have or could have



             6     predicted what interest rates would have been in 2018,



             7     but they knew that in whatever year and whatever



             8     interest rate they might be, that interest rates were an



             9     appropriate -- that there is an appropriate opportunity



            10     for pensioners who are seeking to retire to choose a



            11     lump sum distribution and use a present value



            12     calculation of the monetary value of that lump sum and



            13     compare it to the annuity retirement that they have



            14     under the pension plan.



            15                And that's all part of what's spelled out in



            16     the pension plan.  Nothing has changed in the plan in



            17     terms of the actual dollars that might shake out.  They



            18     could say, Oh, I would have never guessed that it would



            19     have been that much.  That's not really what we're



            20     talking about when we're talking about unforeseeable or



            21     extraordinary events.



            22                And we aren't requiring the company to guess



            23     all levels of their revenues or expenses for the future



            24     at the time of a rate case, but we do have to require



            25     them to move on and function within the broad parameters
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             1     that are part of the just and reasonable setting of that



             2     rate case settlement, and this all falls within those



             3     parameters.



             4                COMM. WHITE:  Let me ask you this:  Is this



             5     a -- is this is a problem you need to ask Pacificorp?  I



             6     only ask that because, of course, with the tax change



             7     that came, we saw filings throughout the country for



             8     something similar.  Is this something very unique?



             9                I mean, obviously, this wasn't, I don't



            10     believe, part of the brief, but is this something that



            11     other utilities -- investor-owned utilities have



            12     experienced with respect to, you know, changes in -- you



            13     know, in pension events being triggered requiring



            14     different accounting?  Is this something that's, again,



            15     very specific, unique, or have you heard of this and



            16     researched this in other investor-owned utilities.



            17                MR. SNARR:  I can't give you an answer on



            18     the investor-owned utilities and uniqueness of these



            19     events as may have been recognized by the Commissions.



            20     I can tell you that pension plans with a defined benefit



            21     were a regular part of most of the utility plans in



            22     years past.  And they operate just like this one



            23     operates.



            24                And in years when interest rates were low,



            25     there was a swing towards the taking of lump-sum
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             1     settlements as those who were considering retirement



             2     made the decision.  And it may have even affected



             3     decisions to retire in that blip of low interest rates.



             4     That's just the way the pension plans operated.



             5                All I can tell you is in 2008, Northwest



             6     Pipeline did not go to seek a special deferred



             7     accounting rule when interest rates were low and a



             8     number of people retired at a low blip of interest rate



             9     back when I retired.



            10                COMM. WHITE:  That's the only question I



            11     have.



            12                COMM. LEVAR:  Commissioner Clark, do you



            13     have any questions for Mr. Snarr?



            14                COMM. CLARK:  No further questions.  Thank



            15     you very much.



            16                COMM. LEVAR:  Thank you.  Sir, tell me if



            17     you agree with this summary of a potential legal



            18     standard.  Do you agree that the Commission, in 2008,



            19     interpreted the MCI case in a way that said any deferred



            20     accounting order outside of a general rate case requires



            21     an exception to retroactive rate making and single-item



            22     rate making and, therefore, requires unforeseeable and



            23     extraordinary events?



            24                MR. SNARR:  I think that's the law.  I think



            25     that's what the Commission did.  I can't go back and
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             1     recall and tell you you did a great job in saying that



             2     or you failed to say that.  That's the law.



             3                COMM. LEVAR:  Okay.  Has the Commission



             4     operated in accordance with that in the deferred



             5     accounting orders that it's done outside of general rate



             6     cases since 2008?



             7                MR. SNARR:  I can't give you a specific



             8     answer on that.  I hope so.



             9                COMM. LEVAR:  In terms of us deciding what



            10     legal standard applies to this, what relevance should we



            11     give to other recent deferred accounting orders since



            12     2008?



            13                MR. SNARR:  You ought to apply the MCI



            14     extraordinary and unforeseeable tests that we've talked



            15     about.  These deferred accounting orders outside of a



            16     rate case ought to have some reason or justification.



            17                Deferred accounting is a useful tool, but



            18     within the rate case it can be used so many different



            19     ways, and equities can always be looked at carefully.



            20     And outside of a rate case, it has to be looked at even



            21     more carefully, and I believe it requires that



            22     extraordinary and unforeseeable kind of event to really



            23     get into it.



            24                You're prejudging an opportunity for the



            25     company to include in its next rate case, or in some
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             1     kind of future rate recovery, the opportunity to recover



             2     expenses that occurred in this year.  Now, tell me that



             3     that's not retroactive rate making.  It might be.  If



             4     you can find that it's extraordinary, it's permissible



             5     retroactive rate making, but it really ought to be the



             6     exception rather than the rule to be permitted.  So I



             7     stand by that standard.



             8                COMM. LEVAR:  Thank you.  I appreciate those



             9     answers.



            10                Mr. Russell.



            11                MR. RUSSELL:  Thank you, Chairman Levar.  I



            12     want to start where we just left off, with what we



            13     believe to be the standard to apply here, and it is the



            14     standard -- as Mr. Snarr just stated, the unforeseeable



            15     and extraordinary standard.  And, in fact, that is the



            16     standard that UAEU cited in the motion that we filed



            17     seeking a deferred accounting order in the tax docket



            18     back in 2017.  We cited the MCI case.



            19                And you had asked whether the Commission's



            20     order applied that standard.  I tried to look that up.



            21     It's hard to see on my phone, but I can tell you that we



            22     cited it and we believed then and believe now that that



            23     is the standard.



            24                Commissioner White, you've asked a couple of



            25     times if there is a distinction between the terms
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             1     "unforeseen" and "unforeseeable."  I think there



             2     probably is a dictionary definition.  I think one



             3     dictionary definition is whether the cost is



             4     anticipated, and one is whether it is able to be



             5     anticipated.



             6                However, I think the way that those terms



             7     are used by Courts probably mushes that distinction, and



             8     I guess -- and I think that's particularly true here



             9     when we're talking about a -- whether an event is



            10     foreseeable in the context of a general rate case where



            11     the parties stipulate to the end result.



            12                It's very difficult, I think, for the



            13     Commission to go back and look at, Well, what were the



            14     parties anticipating?  What could the parties have



            15     anticipated?  And I think you have to reach beyond, as



            16     well, the numbers that the parties throw out in terms of



            17     what they think various costs will be.  It's more of a



            18     range of what the parties could have foreseen those



            19     costs were.  And that "could have foreseen," I think,



            20     gets into that issue of foreseeability.



            21                So all of that is to say I think -- while I



            22     think there is a difference in the dictionary definition



            23     of those terms, I think the way it gets applied in this



            24     there may not be any distinction at all.



            25                So let's talk for a second about whether a
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             1     change in interest rates -- or the change in interest



             2     rates at issue here was foreseeable or foreseen.  As I



             3     understand the Company's Application, all of this is



             4     driven by what they claim to be an unforeseen or



             5     unforeseeable change in interest rates such that the



             6     interest rates go -- are low enough to drag the



             7     threshold for the accounting of pension events that then



             8     triggers this requirement that those who retire early



             9     and take the lump-sum option goes into -- outside of the



            10     regulatory asset or liability category and puts it into



            11     an expense category against earnings.



            12                That's what I understand the company to be



            13     saying, that there are certain factors that go into that



            14     threshold and that the interest rates -- the change in



            15     the interest rates really are what's driving this.  So



            16     the change in the interest rate drives that threshold



            17     down, and it also incentivizes the employees to take the



            18     lump sum instead of the annuity.  And I will posit to



            19     you that changes in interest rates are not new.  I've



            20     heard the Company compare them to the changes in the tax



            21     rate, and I'm going to push back against that.



            22                A change in the tax rate requires -- at



            23     least on the federal corporate level, requires an act of



            24     Congress.  The changes in the interest rate -- one thing



            25     you know about interest rates is they do change.  Now,
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             1     you may not be able to anticipate the exact changes in



             2     the interest rate, but the Company is very practiced in



             3     attempting to do just that.



             4                Changes in interest rates are built into the



             5     Company's projections about construction costs, about



             6     the costs of resources, the costs of labor, the costs of



             7     construction, et cetera.  Those are built, in turn, into



             8     the rates that are applied to the -- to the ratepayers.



             9     The Company doesn't always get those right, but it's not



            10     that -- their projections about whether they pegged the



            11     interest rate correctly in some out year is not an issue



            12     of does the underlying foundation of the law change



            13     because the tax rates change.



            14                I submit to you that the changes in interest



            15     rates are quite a bit more like changes in labor costs.



            16     There is an anticipation about what labor costs will be



            17     when you go into a general rate case.  And they may be



            18     different.  The union may demand some greater amount



            19     than what had been anticipated.  And that may trigger a



            20     change in the Company's expectations that it had when it



            21     went into the general rate case, but those changes can



            22     be foreseen.  And, in fact, they are often anticipated,



            23     that we're going to have a labor dispute coming up and



            24     we're going -- we're anticipating what those costs are



            25     going to be.
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             1                And so the interest rate changes, as I'm



             2     trying to get to, are certainly understood.  What I



             3     haven't seen from the Company is evidence about what the



             4     rate is and why they weren't able to foresee it going



             5     below a certain amount.



             6                As Mr. Snarr, I think, very articulately



             7     pointed out, the pension plan here hasn't changed.  The



             8     fact that employees retire hasn't changed.  The fact



             9     that employees can elect to take the lump-sum payment



            10     hasn't changed.  Even the level of the lump-sum payment



            11     is not extraordinary here.



            12                As we've seen and we can see from -- I think



            13     it's the footnote on page 5 of the Division's brief, the



            14     lump-sum payment at issue here is very similar to the



            15     lump-sum distribution -- I guess I should use the



            16     correct words -- lump-sum distribution that was seen in



            17     2013, the year before the settlement of the most recent



            18     rate case.



            19                The only thing that's changed is the



            20     interest rate.  And I guess in order to put a finer



            21     point on it, if what we're saying is that the -- we



            22     fully expect the Company to anticipate changes in



            23     interest rates.  We don't, I don't think, expect them to



            24     get it right all the time, but if they get it wrong in a



            25     way that harms them, are we going to allow them to come
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             1     in and seek a deferred accounting order every time they



             2     do that?  I think the answer to that ought to be no.



             3                I do want to point out one thing before I



             4     move too much farther.  I indicated at the outset that



             5     there are some issues here where UAEU agrees with the



             6     Company, and that issue is whether the company --



             7     whether it's reasonable to amortize these types of costs



             8     over a period of time.  And I believe -- I believe it



             9     is.  And, in fact, if the Company had asked to amortize



            10     these sorts of pension events at the last rate case, I



            11     think we would have said yes.  And if they ask us going



            12     forward at the next rate case, I think we would say yes.



            13                There is a problem that occurs when they try



            14     to do it in between rate cases, because we set rates



            15     based on the way that we're going to account for certain



            16     expenses.  I don't know that we can put a particular



            17     expectation on what the pension costs are going to be.



            18     We know what the company at least put in their



            19     Application.  Others may have put a number out there.



            20     We have a settlement that doesn't express what the



            21     parties' expectations were, and so I don't think we can



            22     peg a certain number, but we can get an idea of what



            23     that number was going to be.  And so, you know, is the



            24     number that we're dealing with here so far outside that



            25     for it to be extraordinary?  We think not.
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             1                And I do -- I want to touch on one last



             2     point, and that's this:  I think what the Company is



             3     asking to do -- the reason I think it's difficult to ask



             4     for this in between rate cases -- there are two reasons.



             5                One, if we allow the Company to do it this



             6     way, only they know what their pension expenses are



             7     going to be in any given year.  You have to file that



             8     deferred accounting order for the end of the year, and



             9     that's why they filed it right at the end of 2018.  The



            10     parties are not in a position to file at the end of any



            11     other year, a year in which the pension expenses would



            12     be significantly lower in the expectation.



            13                We can see from, I think it's the -- if you



            14     have the exhibits that the Office attached to their



            15     brief, and it's -- the document, it's -- I'll hold it



            16     up, but it's attached.  OCS 1.4, with 1 in parentheses.



            17     And it's not the bottom-line number that I want to point



            18     your attention to, which is the total net periodic



            19     benefit, it's the number just above that.  There are two



            20     years in which there are regulatory asset liability



            21     creation.



            22                The 2018 is the year that we see a



            23     regulatory asset creation of $20 million.  There is a



            24     another year in which there was a liability creation.



            25     The Company can't come in and ask for a deferred
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             1     accounting order to set those liabilities out over a



             2     course of time, and the parties were not in a position



             3     to do that.  So if we allow the company to come in and



             4     ask for a deferred accounting order when it's going to



             5     experience this level of pension expense, the parties



             6     are not in a position to ask for it when the pension



             7     expense goes the other way.  And I just wanted to point



             8     to some evidence we have where there are years when that



             9     happens.



            10                And, finally, I want to address where I



            11     think what the company is asking for is incomplete.  And



            12     that is, the company is asking to amortize the pension



            13     expense here.  This is going to be slightly complicated,



            14     but I think it's worth walking through.



            15                The pension expense occurs because more



            16     people than anticipated have said, We're going to retire



            17     or, We're going to take the lump sum instead of the



            18     annuity.  Now, I say that -- "more people than



            19     anticipated."  So there was this anticipation at the



            20     last general rate case that there would be these pension



            21     expenses that occur every year.  And as I said, I don't



            22     think we can pay a certain amount, but there was an



            23     amount, whatever it was.



            24                And the Company is here saying more people



            25     than have been anticipated are taking that lump sum, and
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             1     it causes to occur this pension expense in 2018.  But



             2     what that means is that more people than were expected



             3     will not be getting an annuity next year or the year



             4     after that or the year after.  The Company's only asking



             5     for a deferred accounting order with respect to the



             6     pension expenses, but the rates are anticipating pension



             7     expenses going forward, the current rates that will



             8     apply for the next couple years until we have our next



             9     general rate case.



            10                Those rates are not going to go down to



            11     account for the fact that there's lower costs from fewer



            12     employees taking those annuity payments.  The company is



            13     going to continue to collect the same amount in pension



            14     expense in rates that anticipate a certain pension



            15     expense.  I guess I should be more precise.  And so --



            16     but it's going to push the expenses that would otherwise



            17     occur in 2018.  Either -- if this Commission denies the



            18     Application or if the Application hadn't been denied,



            19     those expenses would surely be incurred in 2018, and



            20     we'd never be asked to put them into rates.



            21                But the Company here is asking, Well, let's



            22     put the vast majority of those into rates.  They've said



            23     today, for the first time, I think in this docket



            24     anyway, that they're not going to ask to collect the



            25     portion of those expenses that are amortized on an
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             1     annual basis and realized between 2018 and the next



             2     general rate case.  But that still leaves the vast



             3     majority of the $21 million and the whatever they ask



             4     for next year and the year after that to be put into



             5     rates.



             6                Now, their assertion here is, Well, it's not



             7     going to hurt ratepayers to amortize it.  In just the



             8     amortization, if we're sitting in a rate case, I would



             9     say I think that's true.  It's not true in between rate



            10     cases precisely because you're going to take expenses



            11     that occur between rate cases, which should be addressed



            12     by the first rate case, and you're going to put them



            13     into the second rate case.



            14                Now, the Company has said multiple times,



            15     Not seeking rate treatment here.  But what else are we



            16     doing if we're taking expenses from the time that it



            17     should be covered by the first rate case or that were



            18     anticipated to be recovered by the first rate case and



            19     putting them into the next one?  That's the reason that



            20     deferred accounting orders are -- that the Commission



            21     ought to apply the same sort of rules or standards



            22     related to the rule against retroactive rate making,



            23     because we're going to take those expenses, we're going



            24     to put them into the next rate case, and the Commission



            25     is going to be asked to allow the company to recover
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             1     those, if they're prudent, rather than some other



             2     standard.



             3                So we're taking expenses that were sort of



             4     anticipated from the first rate case and we're just



             5     going to move them forward.  So, yeah, they're not



             6     asking for rate treatment of them now, but they are



             7     going to be asking for rate treatment.  They've asked



             8     you specifically to allow them to ask for rate treatment



             9     later.  So for that very reason, we think the standard



            10     that I mentioned at the outset should apply.



            11                And with that, I'll take questions if you



            12     have them.



            13                COMM. LEVAR:  Thank you.  Commissioner



            14     White, do you have any questions for Mr. Russell?



            15                MR. WHITE:  Yeah.  Let me see if I can --



            16     there's a lot to unpack here, but one thing I want to



            17     try to articulate, and just kind of a general theme here



            18     and make sure I'm correct here, is it -- is it your



            19     argument that really what we're talking about here is



            20     not a calculable, specific harm that we're trying to



            21     prevent, it's more of a -- we're trying to withhold, you



            22     know, rate-making principles that, ultimately, it's more



            23     appropriate to look at these types of adjustments in the



            24     context of all of the puts and takes, the mechanics of a



            25     rate case, and we only vary from that if there's
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             1     something that's completely beyond the control of the



             2     utility and that it would be unfair, otherwise, than --



             3     to allow them to do it in deferred accounting and to do



             4     it outside the rate case?  Is that what we're trying to



             5     protect here, is more of the general regulatory, you



             6     know, good rate-making practice?  Is that what we're



             7     trying to -- is that what we're holding the line here



             8     on?



             9                MR. RUSSELL:  Yeah.  That's how I see it.



            10     As I've said, I don't have a problem with amortizing



            11     these particular types of expenses, but I would want to



            12     do it in an environment where I can look at how that's



            13     going to interact with other issues.  And I don't mean



            14     issues that are unrelated to pension.  I mean, I do mean



            15     those as well, but not just issues that are unrelated to



            16     pensions.



            17                As I kind of alluded to earlier, this issue



            18     of this -- the number of employees that take -- that



            19     retire before they expect them to or take the lump-sum



            20     payment before they expect them to, that has a knock-on



            21     effect on what the expense is from year to year after



            22     that, based on fewer people take the annuity and more



            23     taking the lump sum.  I'd want to know how all that



            24     shakes out before I agree to a particular type of



            25     treatment.  But, conceptually, I think that treatment
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             1     works, but I think you need all the data, you know, have



             2     the smart people look at it who know how to look at



             3     these things.



             4                And so, yes, to answer your question, it is



             5     sort of the regulatory principles here that I think



             6     we're defending, rather than the specific costs.



             7     Although, I think these specific costs are emblematic of



             8     why we don't permit this type of deferred accounting for



             9     things like variations in interest rates, which do vary,



            10     and everybody knows they vary.



            11                MR. WHITE:  Thank you.  That's all the



            12     questions I have, Chair.



            13                COMM. LEVAR:  Thank you.



            14                Commissioner Clark, do you have any



            15     questions for Mr. Russell?



            16                COMM. CLARK:  Yes, I have one question.  I



            17     think so far I've been alluded to a couple of different



            18     categories of costs that are influenced by interest



            19     rates, or can be influenced by interest rates, that



            20     might work in the opposite direction of the pension



            21     expense in question.  One was short-term debt.  I think,



            22     Mr. Russell, you referred to labor costs that might be



            23     influenced by changes in the Consumer Price Index and



            24     other things that are interest-rate related.



            25                Are there any other cost categories that
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             1     come to your mind that have this interest rate



             2     connection that would be -- would be influenced either



             3     up or down by interest rate changes --



             4                MR. RUSSELL:  Sure.  I think --



             5                COMM. CLARK:  -- that would not -- that are



             6     not being considered here?



             7                MR. RUSSELL:  Off the top of my head,



             8     borrowing costs, certainly costs of construction for



             9     various resources, are the two that come to mind, in



            10     addition to the ones that you mentioned I think are



            11     influenced by interest rates and in anticipation of what



            12     interest rates will be in out years.  There may be



            13     others, but those are the ones that come to mind.



            14                COMM. CLARK:  Thanks.  That concludes my



            15     questions.



            16                COMM. LEVAR:  Thank you.  And I don't have



            17     any other additional questions for you, Mr. Russell.



            18     Thank you.



            19                Ms. Hogle?



            20                MS. HOGLE:  There is a lot to cover --



            21     excuse me, a lot to cover.  Do you want to do it now or



            22     do you want to come back?



            23                COMM. LEVAR:  Would you like a brief break?



            24                MS. SCHMID:  The Division would not.



            25                MR. SNARR:  I'd like to wrap it up now.
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             1     I've got another commitment this afternoon.



             2                MS. HOGLE:  All right.  Well, I think I'll



             3     start with response to the Division, the Office, and



             4     then the UAEU.



             5                First of all, Rocky Mountain Power agrees



             6     with the Division that financial accounting is different



             7     from regulatory accounting.  The only reason why we are



             8     here talking about these legitimate costs that are on



             9     our balance sheet now is because of a pension accounting



            10     rule that was triggered from the financial perspective.



            11                And, really, the reason for that rule is to



            12     present a clear picture to investors about the Company's



            13     financial situation.  In this case, it was to present to



            14     the investors the situation where the company's no



            15     longer -- the company no longer has that obligation.



            16     That's a financial accounting rule that should not --



            17     and we submit to you should not have an effect on how we



            18     have been treating this obligation, but for the



            19     financial accounting rule.



            20                And that is, to continue to sit on our



            21     regulatory asset and continue to amortize over 21 years.



            22     But for this financial accounting requirement, we



            23     wouldn't be here.  And as the Division noted, financial



            24     accounting is different from regulatory accounting.



            25                Ms. Schmid also mentioned the 2008 case, and
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             1     I think it's worth just going to that 2008 case and



             2     talking about -- a little bit about the details of that.



             3     And, again, in that case, the Company filed a deferred



             4     accounting Application.  And I don't know if I went



             5     through this before, but the deferred accounting for



             6     NAHC transition costs related to severance payments.



             7     The Company filed that Application in January 2007.



             8                The Commission had just issued its order in



             9     the 2006 case in December 2006.  The Company had already



            10     included severance payments in that case, and I believe



            11     that one of the reasons why the Commission, in the 2008



            12     order for this deferred accounting Application, as well



            13     as the Powerdale and the Great West loans, indicated



            14     that because the Company did not correctly -- and I'm



            15     paraphrasing here -- did not correctly assume the level



            16     of severance expenses that it would have in that -- in



            17     the prior rate case that had just been completed, that



            18     was more akin to a mismanagement of the Company.



            19                Same with the Great West loan expense, that



            20     the Company had known at the time that it filed its rate



            21     case that had just been completed and it was now asking



            22     for those costs.



            23                In that 2008 order, by the way, the



            24     Commission also stated that, in deciding whether to



            25     issue accounting orders, it would take into
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             1     consideration when the utility became aware of the



             2     events or circumstances and when related expenses occur



             3     in relation to the timing of past and future rate-making



             4     proceedings.  In this case that we have before you, this



             5     occurred five years after our rate case.



             6                Finally, since that case, the Commission,



             7     with the same Commissioners, issued at least one order



             8     -- I think this was a question that was brought up by



             9     one of the Commissioners -- in which it authorized the



            10     company to defer approximately $6 million to be



            11     amortized over four years.  Again, this was -- this



            12     arose out an unforeseen tax law change that dealt with



            13     the tax deductibility of postretirement prescription



            14     drug coverage expenses that was no longer available.



            15                I've also heard -- I also heard Ms. Schmid



            16     talk about it being the normal operation of pension



            17     expense.  And I submit to you that it wasn't normal,



            18     because a pension settlement event, or a pension event,



            19     for that matter, had not been triggered for ten years.



            20     The settlement was actually extraordinary, in the sense



            21     that it was unusual and unique.  And the fact that it



            22     hadn't occurred in ten years bears that out.



            23                Another thing that was brought up by



            24     Ms. Schmid was that sometimes we have revenues that



            25     don't come before you and, specifically, that contract
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             1     that she mentioned, revenues from that contract that



             2     occurred in between rate cases.  That was a contract



             3     that we brought before the Commission and that parties



             4     agreed would be in the public interest.  The parties



             5     agreed that not executing the contract would result in a



             6     customer leaving our system along with a load.  So that



             7     was in the public interest, and they knew about it.



             8                And it was not in a rate case.  It did not



             9     occur during a rate case.  Therefore, those revenues



            10     were not accounted for.  But not being in a rate case



            11     for five years, that's a good thing.  Keeping rates



            12     stable, that's a good thing.  That's in the public



            13     interest.



            14                And so I will transition to responding to



            15     Mr. Snarr now.  He went over a list of the pension



            16     expense -- or the pension costs, and we also don't know



            17     if the Company's costs in other areas increased in



            18     between cases.  And those are not here before you, but



            19     as compared to the rates that are included in the rates



            20     from the 2014 general rate case.



            21                I think another question that I heard him



            22     respond to and that was asked by the Commissioners is



            23     the distinction between the 2008 curtailment and this



            24     pension settlement event and foreseeability -- or the



            25     unforeseeability and extraordinary nature of the 2008
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             1     event.  That is not at all correct.  That event was



             2     foreseeable.  Absolutely, that was foreseeable, because



             3     it was caused by a change by the Company in 2008.  That



             4     was and resulted from RMP actions.



             5                We triggered that event, because RMP changed



             6     the options for that plan.  And so foreseeability is not



             7     the test, obviously; otherwise, that Commission would



             8     not have authorized that curtailment event.  And I also



             9     submit to you that that was outside of a general rate



            10     case, just like it is here.



            11                The standard that the Commission used in the



            12     2008 case, that is not something that this Commission



            13     has followed in all cases.  Again, I remind you of the



            14     2010 case, and that was a decision by the same



            15     Commissioners who ruled in the 2008 case.  That was the



            16     tax change.  That was for $6 million.  The Company was



            17     allowed to amortize and collect that over four years, I



            18     believe, and that was outside of a rate case.



            19                Now, going on to respond to Mr. Russell.



            20     And, yes, he highlighted the change in interest rates.



            21     The change in interest rates was one of the drivers of



            22     the settlement event; however, there were



            23     combination -- a combination of other factors that I've



            24     provided and I've given you that -- I will remind you



            25     again, a combination of factors, including the number of
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             1     people who elect to take lump-sum payments, the number



             2     of retirees, we don't know.  These are all -- are all



             3     outside of the company's control.



             4                We agree with folks here that our costs go



             5     up and down and the Company manages those costs that go



             6     up and down.  The fact of the matter is that the event



             7     that occurred in 2018 was unforeseen and extraordinary



             8     and beyond the Company's ability to manage on a total



             9     company basis.  Again, these costs would have been part



            10     of our expenses over 21 years, but for that accounting



            11     rule that triggered immediate recognition required by



            12     GAAP.



            13                And then I also want to go back to



            14     Mr. Russell's reference to that $4.9 million accounting



            15     liability.  Because the Company had already been through



            16     the 2008 curtailment, it had an order from the



            17     Commission which determined how an event such as that



            18     should be treated.  And that is, that it should be



            19     amortized over three years.  And that's what the Company



            20     did.  It booked that liability on its books and



            21     amortized it over three years.  The fact that there was



            22     no rate case, that's something that was a fact, but, you



            23     know, the Company treated it consistent with how the



            24     Commission treated an exact event in 2008.



            25                Thank you again for the opportunity to
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             1     present our case and we respectfully request that you



             2     allow our request to defer in the expense and to allow



             3     us to begin amortizing it, the share for 2019 and 2020



             4     and so on and so forth, until we come in for a review in



             5     a rate case of the balance of that.



             6                Again, I just want to be clear that by



             7     amortizing, meaning that we will recognize that expense



             8     every year until we come before you in the next rate



             9     case.  Thank you.



            10                COMM. LEVAR:  I'd just like to do a couple



            11     of follow-up questions.



            12                MS. HOGLE:  Yes.



            13                COMM. LEVAR:  To what extent do you see the



            14     foreseeable and extraordinary standard as intuitive for



            15     this type of Application?  We've had discussion about



            16     whether -- what MCI does and doesn't say, what the



            17     Commission did or didn't say in 2008.  But is that



            18     standard intuitive for what we're being asked to do with



            19     respect to allowing potential recovery in the next rate



            20     case of a cost that was incurred in 2018?



            21                MS. HOGLE:  In this case, yes.  In this



            22     case, I think we've established that it was



            23     unforeseeable, particularly because we're asking for



            24     prospective treatment and not asking to recover anything



            25     prior to what's on our books in 2020, 2021.
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             1                And it was extraordinary in the sense that



             2     it's unique and unusual.  The fact that it -- the



             3     potential that it could occur in the future doesn't make



             4     it any more not unique or not extraordinary, just like a



             5     tax law change.



             6                And so, yes, I think in this case, with



             7     these facts, the Company has met its burden because it



             8     can show that the event was unforeseeable and



             9     extraordinary in the sense that it was unusual, borne



            10     out by the fact that something like that had not



            11     happened since 2008.



            12                COMM. LEVAR:  Okay.  Thank you.  I don't



            13     have anything else.



            14                Commissioner Clark, do you have anything



            15     else for Ms. Hogle?



            16                COMM. CLARK:  No further questions on that



            17     one.  I want to thank the counsel for the arguments.



            18                COMM. LEVAR:  Okay.  Thank you.



            19                Commissioner White, do you have anything



            20     else?



            21                MR. WHITE:  No further questions.  Thank



            22     you.



            23                COMM. LEVAR:  Thank you all for your



            24     participation today.  We recognize that none of you



            25     asked for this oral argument, so we appreciate your
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             1     indulging our questions as we consider this.  We'll be



             2     adjourned today.  Thank you.



             3                MS. SCHMID:  Thank you.



             4                MS. HOGLE:  Thank you.



             5            (The oral argument was concluded at 12:07 p.m.)
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