10 Exchange Place, 11th Floor
Salt Lake City, Utah 84111
Main: 801.521.9000
www.scmlaw.com

Andrew L. Roth
LAWYER

Direct: 801.322.9314
alr@scmlaw.com

April 15, 2019
VIA ELECTRONIC FILING
Public Service Commission of Utah
Heber M. Wells Building, 4th Floor
160 East 300 South
Salt Lake City, Utah 84114
psc@utah.gov
Attn:

RE:

Gary Widerburg
Commission Secretary
Docket No. 19-025-01 – In the Matter of the Formal Complaint of Joseph Anthony Musumeci
Against Empire Electric Association

Dear Mr. Widerburg:
Empire Electric Association, Inc. (“EEA”) hereby submits for filing its Answer and Motion to
Dismiss in the above referenced matter.
EEA respectfully requests that all formal correspondence and requests for additional information
regarding this docket and this filing be addressed to the following as counsel for EEA:
By E-Mail (preferred):

mrc@scmlaw.com
alr@scmlaw.com

By regular mail:

Michael R. Carlston
Andrew L. Roth
Snow Christensen & Martineau
10 Exchange Place, Eleventh Floor
P.O. Box 45000
Salt Lake City, Utah 84145-5000

By phone:

(801) 521-9000

Thank you for your time and attention to this matter.
Sincerely,
SNOW CHRISTENSEN & MARTINEAU

Andrew L. Roth
Attorney for Empire Electric Association, Inc.
ALR/hae
Enclosures
4828-1186-6260.2

20262.3

MICHAEL R. CARLSTON (0577)
ANDREW L. ROTH (16149)
SNOW CHRISTENSEN & MARTINEAU
10 Exchange Place, Eleventh Floor
Post Office Box 45000
Salt Lake City, Utah 84145-5000
Telephone: (801) 521-9000
Facsimile: (801) 363-0400
Email: mrc@scmlaw.com
Email: alr@scmlaw.com
Attorney for Respondent Empire Electric Association, Inc.
BEFORE THE PUBLIC SERVICE COMMISSION OF UTAH
In the Matter of
DOCKET NO. 19-025-01
JOSEPH ANTHONY MUSUMECI,
Complainant,
vs.

EMPIRE ELECTRIC ASSOCIATION,
INC.’S ANSWER AND MOTION TO
DISMISS

EMPIRE ELECTRIC ASSOCIATION, INC.,
Respondent.

Empire Electric Association, Inc. (“EEA”), pursuant to Utah Code §§ 63G-4-102, 63G-4204 and Utah Admin. Code R746-1-206 and R746-1-301, hereby provides its Answer to the formal
complaint filed by Joseph Anthony Musumeci (“Mr. Musumeci” or “Complainant”) with the
Public Service Commission (“Commission”) on March 15, 2019. In addition, EEA moves that the
Complaint be dismissed in its entirety because EEA has not violated any provision of law,
Commission rule, or tariff.

BACKGROUND
1.

In June 2018, Mr. Musumeci requested that an existing electrical service to a well

located in Monticello, Utah be placed in his name. EEA fulfilled this request promptly and the
service is still in his name.
2.

Several months later, Mr. Musumeci requested that a new electrical service be

established for his residence, which is also located in Monticello, Utah, but approximately 3,000
feet from the well.
3.

On November 19, 2018, Mr. Musumeci signed a service order, attached as Exhibit

A, that outlined the construction necessary to extend service from EEA’s distribution system to
Mr. Musumeci’s home. The service order states that EEA would:
a.

Provide and install a meter pedestal;

b.

Install a pad-mounted transformer; and

c.

Provide 120/240 Volt. 10 KVA capacity, single-phase service to Mr.
Musumeci’s home.

4.

Mr. Musumeci agreed to pay $4,431.53 to complete the work outlined in the service

5.

Construction was completed and the service was energized in January 2019.

6.

On March 6, 2019, Mr. Musumeci submitted an informal complaint to the

order.

Commission regarding grid access fees charged by EEA. Mr. Musumeci complained that he is
“charged two grid access fees” for two separate services and indicated that he believes that he
should only be charged one grid access fee for both services.
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7.

On March 11, 2019, EEA provided a response to the informal complaint, explaining

that the grid access fees are charged on a per-service basis and reflect EEA’s costs to maintain
infrastructure that provides individual service access to the power grid. Because EEA provides Mr.
Musumeci with two distinct electrical services (one for the well, and another for his residence), he
is charged two distinct grid access fees.
8.

On March 15, 2019, Mr. Musumeci filed the instant formal complaint (the

“Complaint”), again arguing that he should only be charged one grid access fee because he was
“under the impression the well and the household [would] be under one meter[]” after electrical
service was established to his home.
9.

The Complaint requests that EEA put the well and Mr. Musumeci’s home “on [a

single] meter or waive one of the grid access charges to make my bill . . . [reflect] only one meter
each month[.]”
10.

Mr. Musumeci’s Complaint does not allege that EEA has violated any law,

Commission rule, or tariff.
ANSWER & MOTION TO DISMISS PURSUANT TO RULE 12(b)(6)
EEA responds to the allegations of Mr. Musumeci’s Complaint as follows:
I.

Mr. Musumeci is charged two distinct grid access fees because he receives two distinct
services from EEA.
Mr. Musumeci’s Complaint argues that he should not be charged two grid access fees. EEA

properly charges Mr. Musumeci two distinct grid access fees because EEA provides him with two
distinct services. The grid access fee is a base charge that reflects EEA’s costs to maintain the
infrastructure that allows customers to access the power grid and is independent of the amount of
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energy used. Accordingly, the charge is developed using cost-based principles and is calculated
on a per-service basis.
Mr. Musumeci has two EEA services in his name. One service provides grid access to a
well, the other provides grid access to his residence approximately 3,000 feet from the well. Each
service is provided through separate transformers and separate meters. A map, attached as Exhibit
B, provides an approximation of the location of the two service points.
As explained above, Mr. Musumeci asked that an existing service to the well be put in his
name in June 2018. Mr. Musumeci requested that a new service be established for his residence
several months later. As clearly delineated in the service order, the $4,431.53 Mr. Musumeci paid
to EEA reflects the costs to connect his home to EEA’s distribution system, and not to merge the
new service to his home with any pre-existing service. Indeed, the order makes no reference to the
well service already in his name. Nor does it indicate that the service to the well and the service to
the home would be connected or otherwise merged. Regardless of Mr. Musumeci’s understanding,
neither EEA nor its representatives indicated that these two services would be merged under a
single meter.
In sum, Mr. Musumeci receives two distinct services, approximately one half mile apart,
provided through two separate transformers and two separate meters. Because he receives two
separate services and because EEA’s customers are charged a separate grid access fee for each
service they receive, Mr. Musumeci is properly charged two separate grid access fees.
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II.

EEA is not obligated by law, rule, or contract to merge Mr. Musumeci’s services or
waive his grid access fee.
Mr. Musumeci’s Complaint also requests that EEA (a) put the well and his home on the

same meter or (b) waive the grid access fee for one of the services. EEA is not obligated by law,
rule, or contract to take either action.
First, as explained above, EEA properly charges Mr. Musumeci two grid access fees
because he receives two services from EEA. This practice reflects the actual costs incurred by EEA
to provide services to Mr. Musumeci. As a member-owned, non-profit cooperative, EEA strives
to recover its actual costs fairly and provide proper services to its members. Since all EEA
members pay a grid access fee for each service they receive, waiver of Mr. Musumeci’s grid access
fee would unfairly require other members to subsidize his electric services. EEA is not aware of
any law or rule that would require such a waiver.
Second, EEA has not contracted with Mr. Musumeci to connect the two services it
currently provides to him. As evidenced by the service order, EEA contracted with Mr. Musumeci
to provide a new service to his home. EEA has completed this work and discharged its obligations
under that agreement. EEA has no further obligation to connect these separate services for Mr.
Musumeci. EEA’s point of delivery is at the meter for both of Mr. Musumeci’s services. Any
work done behind either meter is the responsibility of Mr. Musumeci. If he desires to connect the
services, Mr. Musumeci will need to arrange for necessary easements across intervening parcels,
and ensure that the installation meets all applicable codes and standards. While EEA is certainly
sympathetic to Mr. Musumeci’s situation, it is not EEA’s responsibility to remedy this issue on his
behalf.

5

III.

The Complaint should be dismissed with prejudice.
Based on the foregoing, EEA respectfully moves under Rule 12(b)(6) of the Utah Rules of

Civil Procedure for an Order dismissing Mr. Musumeci’s Complaint with prejudice. See Utah
Admin. Code § R746-1-105. EEA submits that Mr. Musumeci’s Complaint fails to allege or
establish that EEA has violated any law, Commission rule, tariff, or that its actions are otherwise
unjust. As a result, Mr. Musumeci’s Complaint fails to state a proper claim for relief and should
be dismissed with prejudice.
CONCLUSION
WHEREFORE, having fully answered Complainant’s Complaint and finding no violation
of law, Commission rule, or tariff to justify an award of the relief requested, EEA prays for
dismissal of the Complaint with prejudice.
DATED this 15th day of April, 2019.
Respectfully submitted,
SNOW CHRISTENSEN & MARTINEAU

/s/ Andrew L. Roth
Michael R. Carlston
Andrew L. Roth
Attorneys for Empire Electric Association
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CERTIFICATE OF SERVICE
Docket No. 19-025-01
I hereby certify that on April 15th, 2019, a true and correct copy of the foregoing was served
by electronic mail to the following:
Complainant:
Joseph Anthony Musucmeci

musumeci7825@comcast.net

Division of Public Utilities:
Cynthia Dumas

cdumas@utah.gov

Erika Tedder

etedder@utah.gov

/s/ Andrew L. Roth
4827-4519-4643

20262.3
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EXHIBIT A

EXHIBIT B

Dotted lines
represent EEA’s
7.2 kV
underground
electric lines.

Musumeci water
well service.

Musumeci
residential
service.

Approximately 3000 feet
and multiple property
parcels between the two
services.

