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 Pursuant to R746-101 of the Utah Administrative Code, Strawberry Water Users 

Association respectfully petitions the Public Service Commission for a determination that the 

Association is not subject to PSC jurisdiction or regulation with respect to its operation of 

Strawberry Valley Project (SVP) power plants and the sale of power from those SVP power 

plants to South Utah Valley Electric Service District, a local district and political subdivision of 

the State of Utah.  The requested declaration requires review of Utah Code Sections 52-2-1(22) 

and 54-2-201. 

GENERAL BACKGROUND 

The Association is a Utah nonprofit corporation, governed by the Utah Non-Profit 

Corporations Act.  It was created to operate and maintain certain portions of the SVP, which was 

constructed by the United States Department of the Interior, Bureau of Reclamation 

mailto:sed@scmlaw.com
mailto:shm@scmlaw.com
mailto:dnc@scmlaw.com
https://www.westlaw.com/Document/I923E02959B144D19A9C03AC3B14775C4/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NE85708A08F8211DBAEB0F162C0EFAF87/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NE85708A08F8211DBAEB0F162C0EFAF87/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0


2 

 

(Reclamation), and to represent the interests those persons and entities who contracted with 

Reclamation for permanent rights to use water developed by the SVP.  The SVP is the oldest 

Reclamation project in Utah and was authorized by Congress in 1905.     

To understand the genesis of the PSC’s regulation of the Association, a bit of 

Reclamation history may be useful.  Under the Reclamation Act of 1902, Congress placed 

money from the sale of Western lands into a revolving fund, the Reclamation Fund.  The 

Reclamation Service, quickly changed to the Bureau of Reclamation, would construct projects, 

and contract with landowners to provide water to irrigate their lands with water from the project.  

Those landowners contracted to pay their proportionate share of the costs of construction and 

operation and maintenance of the project in return for a permanent right to use a proportion of 

the project’s water.    

 By the early twenties most Reclamation projects were in default, and the Reclamation 

program was in trouble.  The Secretary of the Interior created a group that became known as the 

“Factfinder’s Commission” to study the issues and recommend solutions.  What came out of that 

process was a report to the President and Congress, including recommended legislation that was 

passed as the Factfinder’s Act of 1924.   

For our purposes, the two important parts of the Factfinder’s Act of 1924 are Subsections 

G and I.  Under subsection G, the operation and maintenance of projects that were two-thirds 

subscribed was to be turned over to a water users association or irrigation district, subject to the 

rules and regulations of the Secretary of the Interior.  43 U.S.C. § 500. 

 If that was done, then the water users, through such a water users association or district, 

get the benefit of certain revenues from the project per Subsection I, including the benefit of the 

proceeds from the sale of power that was surplus to the needs of the project: 
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Whenever the water users take over the care, operation, and maintenance 

of a project, or a division of a project, the total accumulated net profits, as 

determined by the Secretary, derived from the operation of project power plants, 

leasing of project grazing and farm lands, and the sale or use of town sites shall be 

credited to the construction charge of the project, or a division thereof, and 

thereafter the net profits from such sources may be used by the water users to be 

credited annually, first, on account of project construction charge, second, on 

account of project operation and maintenance charge, and third, as the water users 

may direct. . . .  

  

43 U.S.C. § 501 (emphasis added).   

 The first contract between the Association and the United States was the 1926 Contract.  

That was replaced by the 1940 Contract, which is extant today.  The 1940 Contract is attached as 

Exhibit 1.  The Association does not own, operate, maintain, control, manage or sell power from 

any power plants other than the SVP power plants.  The Association has benefited from revenues 

from the sale of surplus SVP power pursuant to the 1924 Factfinder’s Act and these contracts.    

The SVP was paid out in 1974, and the Association has long received revenues from the 

sale of surplus SVP power.  Pursuant to 16 U.S.C. § 825t, these power revenues may not be 

distributed to Association shareholders, but may be used to operate and maintain the SVP.   

RELEVANT FACTS 

1. The SVP includes three hydroelectric power plants:  the Upper Spanish Fork 

Power Plant, the Lower Spanish Fork Power Plant, and the Payson Power Plant.  Each operates 

exclusively using hydropower.  (Aitken Decl. ¶ 6, attached as Exhibit 2.) 

2. The Association does not own, operate, maintain, control, manage, lease, or sell 

power from any other power plants.  (Id. ¶ 7.) 

3. Prior to 1986, the Association sold electricity generated at these three power 

plants to retail customers throughout Southern Utah County.  In doing so, it was regulated by the 

PSC and operated under a certificate of public convenience and necessity.  (Id. ¶ 8.) 
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4. In 1986, the Association transferred its power distribution system to the 

Strawberry Electric Service District, later renamed South Utah Valley Electric Service District 

(the district kept the acronym SESD, which will be used here).1  A copy of the 1986 agreement 

with SESD is attached as Exhibit 3.  The Association, however, continues to operate and 

maintain the power plants under its contracts with the United States.  

5. Since 1986, the Association has sold all electricity generated by SVP power 

plants to SESD, which purchases electricity from the Association on a wholesale basis.  (Aitken 

Decl. ¶ 9, Ex. 2.)  A copy of the current agreement with SESD regarding sale of electricity is 

attached as Exhibit 4. 

6. SESD in turn sells electricity to its customers located in Southern Utah County.  

See https://www.sesdofutah.org/about-sesd.  SESD is nevertheless statutorily exempt from PSC 

jurisdiction and regulation.  Utah Code § 17B-2a-406.   

7. Since 1986, the Association has not sold electricity to any person or entity other 

than SESD.  (Aitken Decl. ¶ 10, Ex. 2.) 

8. Despite this, the Association continued to pay its annual Public Utility Regulatory 

Fee and to annually submit the Annual Report and Utah Gross Revenue Report required of 

public utilities.  It had done so under the view that it was simpler and less costly to continue 

making the annual payments and reporting that it would be to pursue deregulation (or 

confirmation the Association is not subject to PSC jurisdiction and regulation).  (Id. ¶ 11.) 

9. On August 20, 2019, a Utility Technical Consultant with the Utah Division of 

Public Utilities sent the Association’s former General Manager, Jeremey Sorensen, an email 

                                                           
1 SESD is a local district governed by Title 17B, Chapters 1 and 2 of the Utah Code, which are 

applicable to all local districts.  As a local district SESD is a political subdivision of the State of 

Utah.  Utah Code § 17B-1-103(1)(a)(iii).  SESD is also governed by Title 17B, Chapter 2a, Part 

4, which is applicable to improvement districts as a form of local district.   
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indicating the Division had not yet received the 2d019 Public Utilities Regulatory Fee, Annual 

Report, and Gross Revenue Report from the Association.  (Id. ¶ 12.) 

10. Mr. Sorensen had left the Association in June 2019, and the Association’s 

accountant had left the Association in May 2019.  These departures accounted for the missed 

deadline.2  (Id. ¶ 13.) 

11. Mr. Coleman’s email prompted Gary Aitken, the Association’s interim General 

Manager, to revisit the issue of the PSC’s regulation of the Association.  Mr. Aitken had served 

as the General Manager of the Association for twenty-two years from 1989 to 2011.  (Id. ¶ 15.)  

12. Having reviewed the matter recently and become acquainted with the applicable 

process, the Association now wishes to establish what it has believed to be true for some time—

that it is not subject to PSC jurisdiction and regulation.  (Id. ¶ 16.) 

DISCUSSION 

THE ASSOCIATION IS NOT A “PUBLIC UTILITY” SUBJECT  

TO PSC REGULATION. 

 

 For purposes of PSC regulation, “public utility” is defined in Utah Code Section 54-2-

1(22).  The Association does not fall within that definition for at least two reasons:  first, it is an 

exempt “independent energy provider,” and, second, the Association does not sell or furnish 

electricity to a member or consumer. 

1. The Association as an exempt “independent energy producer.”   

Section 54-2-201(2) exempts from PSC jurisdiction and regulation certain “independent 

energy producers.”  Utah Code § 54-2-201(2).  The definition of a “public utility” also excludes 

those entities.  Utah Code § 54-2-1(22)(a), see also § 54-2-1(8)(b) (excluding from the definition 

of “electrical corporation” an “independent energy producer”).  And, there is an explicit 

                                                           
2 The Association has since paid the 2019 Public Utilities Regulatory Fee. 
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provision establishing that the term “public utility” “does not include an independent energy 

producer that is not subject to regulation by the commission as a public utility under Section 54-

2-201.”  Utah Code § 54-2-1(22)(j).  These three provisions are consistent:  certain independent 

energy producers are exempt from PSC jurisdiction and regulation.  The Association is such an 

entity.  It (a) qualifies as an “independent energy producer” and (b) falls within the exemption 

provided in Section 54-2-201(2)(c).   

a. Independent Energy Producer  

An “independent energy producer” is any “electrical corporation, person, corporation, or 

government entity, their lessees, trustees, or receivers, that own[s], operate[s], control[s], or 

manage[s] an independent power production or cogeneration facility.”  Utah Code § 54-2-1(16) 

(emphasis added).  The Association is a corporation, such that it satisfies the initial criteria.  The 

question then is whether the SVP power plants it operates and maintains are “independent power 

production facilities.” 

An “independent power production facility” is “a facility that: (a) produces electric 

energy solely by the use, as a primary energy source, of biomass, waste, a renewable resource, a 

geothermal resource, or any combination of the preceding sources; or (b) is a qualifying power 

production facility.”  Utah Code § 54-2-1(17).  Although “renewable resource” is not defined in 

the Public Utilities Code, it is commonly understood to include water and hydropower.  See, e.g., 

18 C.F.R. §§ 292.203, 292.204 (recognizing hydroelectric power production facilities as eligible 

to qualify as a “small power production facility,” which must meet fuel requirements similar to 

those of Section 54-2-1(17)(a) that include use of “renewable resources”); Colo. Rev. Stat. Ann. 

§ 36-1-147.5 (“‘Renewable energy resources’ means energy derived from solar, wind, 

geothermal, biomass, and hydroelectricity.”); Mich. Comp. Laws Ann. § 460.1011 (“Renewable 
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energy resource” means a resource that naturally replenishes over a human, not a geological, 

time frame and that is ultimately derived from solar power, water power, or wind power.”); 

Mont. Code Ann. § 85-1-601 (recognizing water as a “renewable resource”).  

As discussed above, the SVP powerplants are hydroelectric powerplants, producing 

electric energy solely by the use of hydropower.  They are, accordingly, “independent power 

production facilities.”  

b. Section 54-2-201(2) Exemption 

In addition to qualifying as an “independent energy producer,” the Association must fall 

within the exemption contained in Section 54-2-201(2) in order to be exempt from PSC 

jurisdiction and regulation.  That section provides,  

An independent energy producer is exempt from regulation by the commission as 

a public utility for an independent power production facility if the independent 

energy producer produces a commodity or delivers a service: 

(a) solely for the use of a state-owned facility; 

(b) not for sale to the public, without charge, solely for the use of: 

(i) the independent energy producer; 

(ii) an independent energy producer's tenant; or 

(iii) an association of unit owners formed under Title 57, Chapter 

8, Condominium Ownership Act; 

(c) for sale solely to an electrical corporation or other wholesale 

purchaser; or 

(d)         

(i) for use by: 

(A) an entity the independent energy producer controls, is 

controlled by, or is an affiliate of; or 

(B) a user located on real property that the independent 

energy producer manages or controls; and 

(ii) for use on real property that is contiguous to, or is separated 

only by a public road or easement from, real property that the independent 

energy producer owns or controls. 

 

Utah Code § 54-2-201(2) (emphasis added).   
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Much of Section 54-2-201(2) is inapplicable to the Association.  However, only one of 

the conditions listed in subsections (a) through (d) need apply.  Utah Code § 54-2-201(2) (using 

“or”).  Subsection (c) does.   

As discussed above, the Association sells power exclusively to SESD on a wholesale 

basis.  The Association thus falls within subsection (c):  “if the independent energy producer 

produces a commodity or delivers a service . . . (c) for sale solely to a[] . . . wholesale 

purchaser.”  Utah Code § 54-2-201(2)(c).  

Because the Association is an independent energy producer that falls within the 

exemption of Section 54-2-201(2)(c), it is not a “public utility” subject to PSC jurisdiction and 

regulation.  Utah Code §§ 54-2-1(22)(a), (j); -201(2)(c). 

2. The Association does not sell electricity to a member or consumer for domestic, 

commercial, or industrial use, or provide a service or commodity to the public 

generally. 

 

Even if the Association is not an “independent energy producer” exempt under Section 

54-2-201(2) (and the associated exclusions of Section 54-2-1(22)), it nevertheless does not 

qualify as a “public utility.”   

Assuming the Association does not qualify as an “independent energy producer,” it 

would have to be an “electrical corporation” in order to fall within the definition of a “public 

utility.”  See Utah Code § 54-2-1(22)(a) (listing “railroad corporation, gas corporation, electrical 

corporation, distribution electrical cooperative, wholesale electrical cooperative, telephone 

corporation, telegraph corporation, water corporation, sewerage corporation, heat corporation, 

and independent energy producer not described in Section 54-2-201”).  But, the definition of 

“public utility” limits inclusion of an “electric corporation” to situations “where the . . . 

electricity is sold or furnished to any member or consumers within the state for domestic, 
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commercial, or industrial use.”  Utah Code § 54-2-1(22)(a) (emphasis added).  Section 54-2-

1(22)(b), which identifies additional situations under which an electrical corporation qualifies as 

a “public utility” is similarly limited to situations where the “electrical corporation performs a 

service for or delivers a commodity to the public” or “sells or furnishes . . . electricity to any 

member or consumers within the state, for domestic, commercial, or industrial use, for which 

any compensation or payment is received.” Utah Code § 54-2-1(22)(b)(i), (ii) (emphasis added).   

Again, the Association sells electricity only to one entity:  SESD, a retail wholesaler.  

SESD is not a consumer.  It does not use the electricity purchased from the Association for any 

purpose; rather, it resells that electricity to retail consumers in the SVP service area—the end 

consumer.  In light of SESD’s status as the Association’s exclusive customer, and the 1986 

transfer of the distribution system, the Association cannot be said to be furnishing electricity to 

the public.  Bear Hollow Restoration, LLC v. Pub. Serv. Comm’n of Utah, 2012 UT 18, ¶ 19, 274 

P.3d 956 (explaining the test for whether a “corporation providing electricity to its members 

furnished power for ‘public service’ and/or ‘to the public generally’”  “is whether the public has 

a legal right to the use which cannot be gainsaid, or denied, or withdrawn, at the pleasure of the 

owner”; “the essential feature of a public use is that it is not confined to privileged individuals, 

but is open to the indefinite public. It is this indefiniteness or unrestricted quality that gives it its 

public character” (quotation marks and brackets omitted)).  Because the Association does not 

itself sell or otherwise furnish electricity to a consumer or user, it is not an “electrical 

corporation” within the definition of a “public utility.”   

 The same result reaches if the Association is an “independent energy producer” (and thus 

statutorily excluded from the definition of “electrical corporation,” Utah Code § 54-2-1(8)(b)(i)) 

but not exempt under Section 54-2-201.  Similar to with electrical corporations, Section 54-2-
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1(22)(a) limits inclusion of non-exempt independent energy producers in the general definition 

of “public utility” to situations where the independent energy producer’s “service is performed 

for, or the commodity delivered to, the public generally.”  Utah Code § 54-2-1(22)(a).  As 

discussed above, the Association does not deliver electricity to the public generally.  See Bear 

Hollow, 2012 UT 18, ¶ 19.  And, as a non-exempt independent energy producer, it would not fall 

within Section 54-2-1(22)(b)’s identification of additional situations in which such entities 

qualify as a “public utility” for the same reasons discussed above.  

 Thus, even if the Association is not an “independent energy producer” exempt under 

Section 54-2-201(2), it still does not qualify as a “public utility.”  

CONCLUSION 

 For the foregoing reasons, the Association respectfully requests the PSC issue an order 

declaring it has no jurisdiction over the Association with respect to the SVP power plants, and 

that the Association is not subject to PSC regulation with respect to the same.  

DATED this 16th day of October, 2019.  

SNOW CHRISTENSEN & MARTINEAU 

 

 

__________________________________________ 

Shawn E. Draney 

Scott H. Martin 

Dani N. Cepernich 

Attorneys for Petitioner Strawberry Water Users 

Association  

 

STRAWBERRY WATER USERS ASSOCIATION  

 

 

https://www.westlaw.com/Document/N220EDD70880E11E98AADDA96C898F760/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N220EDD70880E11E98AADDA96C898F760/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/If56fd771759511e1be29b2facdefeebe/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/If56fd771759511e1be29b2facdefeebe/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N220EDD70880E11E98AADDA96C898F760/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N1EF43E40172911E69AE6F21DA0A614A8/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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CERTIFICATE OF SERVICE 

I hereby certify that a true and correct copy of the foregoing STRAWBERRY WATER 

USERS ASSOCIATION’S PETITION FOR DECLARATORY RULING THAT 

PETITIONER IS NOT SUBJECT TO PSC JURISDICTION/REGULATION was filed via 

email addressed to psc@utah.gov.  

 

      

     _______________________________________ 

      Legal Assistant 

 

mailto:psc@utah.gov
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BEFORE THE PUBLIC SERVICE COMMISSION  

 

 

In the Matter of Strawberry Water Users 

Association’s Petition for Declaratory Ruling  

 

 

DECLARATION OF GARY AITKEN 

 

Docket No. 19-034-01 

 

 

 GARY AITKEN declares as follows: 

1. I am over the age of eighteen and have personal knowledge of the following. 

2. I am currently serving as the interim General Manager of the Strawberry Water 

Users Association.  

3. I previously served in that role for twenty-two years, from 1989 to 2011.   

4. In June 2019, the Association’s previous General Manager Jeremy Sorensen 

parted ways with the Association.  

5. Following Mr. Sorensen’s departure, the Association’s Board of Directors asked 

me to return as the General Manager while they work to hire a new General Manager and get 

him or her up to speed.   

6. The Association operates and maintains certain Strawberry Valley Project (SVP) 

facilities under contract with the United States.  This includes three hydroelectric power plants:  

the Upper Spanish Fork Power Plant, the Lower Spanish Fork Power Plant, and the Payson 

Power Plant.  Each operates exclusively using hydropower.   

7. The Association does not own, operate, maintain, control, manage, lease, or sell 

power from any other power plants.  

8. Prior to 1986, the Association sold electricity generated at these three power 

plants to retail customers throughout Southern Utah County.  In doing so, it was regulated by the 

PSC and operated under a certificate of public convenience and necessity.   
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9. Since 1986, the Association has sold all electricity generated by SVP power 

plants to Strawberry Electric Service District, later renamed South Utah Valley Electric Service 

District (SESD), which purchases electricity from the Association on a wholesale basis.   

10. Since 1986, the Association has not sold electricity to any person or entity other 

than SESD.   

11. Despite this, the Association continued to pay its annual Public Utility Regulatory 

Fee and to annually submit the Annual Report and Utah Gross Revenue Report required of 

public utilities.  It had done so under the view that it was simpler and less costly to continue 

making the annual payments and reporting that it would be to pursue deregulation (or 

confirmation the Association is not subject to PSC jurisdiction and regulation).   

12. On August 20, 2019, a Utility Technical Consultant with the Utah Division of 

Public Utilities sent the Association’s former General Manager, Jeremey Sorensen, an email 

indicating the Division had not yet received the 2019 Public Utilities Regulatory Fee, Annual 

Report, and Gross Revenue Report from the Association.   

13. In addition to Mr. Sorensen having left the Association in June 2019, the 

Association’s accountant had left the Association in May 2019.  These departures accounted for 

the missed deadline. 

14. The Association has since paid the 2019 Public Utilities Regulatory Fee but has 

not submitted the Annual Report and Gross Revenue Report. 

15. Mr. Coleman’s email prompted me to revisit the issue of the PSC’s regulation of 

the Association.  
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16. Having reviewed the matter recently and become acquainted with the applicable 

process, the Association now wishes to establish what it has believed to be true for some time—

that it is not subject to PSC jurisdiction and regulation.  

I declare under criminal penalty of the State of Utah that the foregoing is true and correct. 

DATED this 14th day of October, 2019, in Utah County, Utah.  
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of longer duration than is required by the Force Majeure. 

14. It is understood by the parties hereto that a future 

power development known as the Diamond Fork Power Project has 

been under study which may afford an opportunity to benefit 

the Strawberry area and the Association has and will continue 

to expend certain funds in the promotion of such development. 

It is probable that the District will have a role in the 

development and the parties agree to work together coopera

tively to that end, and the costs heretofore or hereafter 

incurred by the Association, together wi th interest' f::r;.om:,- the' 

date of incurrence at the rate established in Paragraph 7, 

will be included in the dev.!=l·opment cost;. so that the Associa

tion can be reimbursed therefor, it being further understood

that if the project does not materialize or that the District 

is not a major participant therein, the District will have no 

obligation with respect to the Association's expenditures 

therefor. 

1,5. It is further understood that the parties hereto 

may supplement this Agreement with supporting Agreements 

wherein the Association will perform services for and on 

behalf of the District in the operation, maintenance, and 

management of the Strawberry Project Distribution System, 

especially to assist the District in the tranfer contemplated 

under this Agreement. 

16. It is understood that all--monies received by the 
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