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Corbin B. Gordon, #9194 
Joshua D. Jewkes, #15497 
GORDON LAW GROUP, P.C. 
322 East Gateway Dr., Suite 201 
Heber City, UT   84032 
Phone: 435-657-0984 
Fax: 435-657-0984 
cgordon@utglg.com 
jjewkes@utglg.com 
 
Counsel for Petitioner Midway City 
 

IN THE UTAH COURT OF APPEALS 
 
MIDWAY CITY 
Petitioner 
 
vs. 
 
UTAH FACILITY REVIEW BOARD 
Respondent 
 

 
PETITIONER MIDWAY CITY’S RULE 

23(C) EMERGENCY MOTION FOR 
STAY PENDING APPEAL 

 
 

Case No. ______________ 
Agency Docket No. 20-035-035 

 
Pursuant to Rules 8 and 23C of the Utah Rules of Appellate Procedure and Utah Code § 

63G-4-405(1), Appellant/Petitioner Midway City, by and through the above counsel, submits this 

Emergency Motion for a Stay Pending Appeal.  

ORDER FROM WHICH RELIEF IS SOUGHT 

Midway City seeks relief from the May 7, 2020 final Order (the “Order”) issued by the 

Utah Facility Review Board (the “Board”) in Docket No. 20-035-035, a copy of which is attached 

hereto as Exhibit A. This is a final agency order from which Midway has a statutory right of appeal. 

Utah Code §§ 54-14-308, 63G-4-401(3); Utah App. Proc. R. 14(a).  

STATEMENT OF THE RELIEF SOUGHT 

Midway City respectfully asks this Court to stay enforcement of the Order pending 

resolution of Midway’s Rule 14 Petition for Review, filed concurrently herewith; otherwise, the 

appeal will become moot on May 27, 2020 by the terms of the Order.  Under Rule 23C(d), this 
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Court should either (1) resolve this Motion—and grant a stay—before the response period expires 

due to emergency circumstances, or (2) shorten the time within which Appellee must respond to 

this Motion so that the Motion can be decided by May 27, 2020.  

FACTUAL AND LEGAL GROUNDS ENTITLING MIDWAY CITY TO RELIEF 

Rocky Mountain Power (“RMP”) proposes to erect a dual circuit 138kv overhead 

transmission line through a quiet, residential neighborhood of approximately 100 homes in 

Midway City.1  (Order at 1.) The mile-long portion of the line within Midway City will hang on 

massive metal poles (up to 100 feet tall and 8 feet in diameter) in, quite literally, homeowners’ 

front yards.  

The public outcry has been intense, as the Court can imagine, and a formal survey showed 

that seventy percent of Midway citizens favor burying the line underground and bonding to do 

so.  (Id. at 2.) Because burying is not considered a standard practice, the Utility Facility Review 

Board Act (the “Act”) requires Midway to pay the “actual excess costs” of undergrounding the 

line, compared with running it overhead.  Utah Code § 54-14-201(2). During the CUP application 

process, RMP (and HL&P) repeatedly represented to Midway that the estimated total cost to bury 

was approximately $6 million, meaning Midway should have to pay around $4 million as excess 

cost. (Direct Testimony of Michael Henke; HLP Feasibility 2018 Study provided as part of the 

CUP; Midway City Council Minutes from December 17, 2019 attached hereto as Exhibit B.)  

Relying on this information, the City Council approved RMP’s application for a conditional use 

permit (“CUP”) on December 19, 2019, imposing conditions directed at determining “actual 

excess costs” so RMP could conceal the line underground.  (Order at 2.) 

 
1 The transmission line is a dual project with Heber Light & Power, which was not a party to the underlying 

case.  One of the 138kv lines will be for RMP and the other for HL&P.  
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Of primary importance was RMP’s obligation to submit to Midway City three competitive 

bids to bury the transmission line. (Id. at 3.) Accurate bids were critical so Midway could put the 

issue to the public and raise the appropriate amount of money.2 Before it even provided the bids, 

however, RMP sought review of the CUP before the Board, and Midway was compelled to 

counter-petition in its answer. (Id. at 1.) The Board conducted a three-day trial on the merits 

between April 20-22, 2020. (Id. at 2.) Just before trial, RMP finally provided the three bids required 

by the CUP, which were of primary focus in the proceeding. (Id. at 4.) 

When it received the bids, Midway City was shocked because the bids were anywhere from 

double to almost five times the $6 million figure RMP gave the City Council only months earlier 

in its request for the CUP attached as Exhibit C.  The bids ranged from $12 million to a staggering 

$28 million, depending on the length of line to be buried, for only a single mile of work—

outrageous sums by any measure.3 (J. Nelson Decl. ¶ 242 - 262, Exhibit D hereto.) 

During trial, the reasons the bids were bafflingly high became apparent.4  The undisputed 

evidence showed that the bids overstated the lengths (and cost) of cable to be buried by almost 

twenty percent.  RMP admitted that 1600 feet of the length was line that would be hung on the 

dead-end poles and would not need to be buried.  (D. Meyers Tr. From April 21, 2020 Hearing, 

Click here to access video, Timestamp 01:02:40-01:08:49 hereto.)  To give a sense of the scope of 

this error, in the shortest option, the extra 1600 feet is twenty-four percent of the total project cost 

 
2 A private citizens group called V.O.L.T., which intervened in the proceedings before the Board, raised more 

than $700,000.00 towards the burial costs. (Order at 2.) 
3 The contractors were asked to bid three different lengths, each becoming progressively more expensive as 

more line was required to be buried. (Order at 3.) The least expensive option is the one where only the portion within 
the City limits is buried.  

4 Due to the draconian deadlines in the Act, the parties were given only 60 days to prepare for trial, which 
precluded detailed discovery. Utah Code § 54-14-304(3). 
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and increased the bid by over $3,000,000.5 (J. Nelson Tr. From April 21, 2020 Hearing, Click here 

to access video, Timestamp 01:10:10-01:12:26; 01:35:55-01:36:11; 06:07:02-06:07:42 hereto.)   

It was also discovered at trial that RMP’s specifications to its approved bidders went far 

beyond anything required by industry standards, and could not be justified from a safety 

standpoint, which dramatically enlarged the bids. For example, RMP demanded dual trenches (one 

for each 138kv line), which is not required for safety purposes and doubles the trenching costs. (J. 

Nelson Tr. From April 21, 2020 Hearing, Click here to access video, Timestamp 05:58:10-

06:01:20; 06:03:25 hereto.)  Similar, RMP required a spare, unenergized line to be fully installed 

underground “just in case”.6 (J. Nelson Tr. From April 21, 2020 Hearing, Click here to access 

video, Timestamp 05:56:27-05:57:37 hereto.)  These luxury items increased cable costs by one-

third. (J. Nelson Decl. ¶ 259 - 262, Exhibit D hereto.) 

On May 7, 2020, the Board issued the Order. In it, the Board ignored the colossal blunders 

in the bids, accepting them wholesale as representing the “actual excess costs” Midway is required 

to pay, even though the bids were wrong. (Order at 7-8.) Indeed, the bid mistakes were not even 

mentioned in the Order. This is plain error, as there is no dispute of fact, and the inflated bids result 

in a far higher sum that Midway must raise and pay up front. 

The Board also disregarded RMP’s unwarranted specifications, reasoning that it did not 

want to wade into that issue. (Id. at 7.) The Board did so even though the Act specifically gives it 

jurisdiction to resolve “[a]ny disputes” regarding specifications and bids. Utah Code § 54-14-203. 

The Board held that as long as RMP testified it was just following internal standard policies, the 

 
5 Midway’s trial expert testified that after correcting for the egregious errors, the true bid costs are $6.3 

million, very close to RMP’s original estimate. (J. Nelson Decl. ¶ 247, Exhibit D.) 
6 The spare cable could have instead been stored by RMP and, in the unlikely event of a massive failure, 

quickly pulled through the duct, as virtually every other power company does. (J. Nelson Tr. From April 21, 2020 
Hearing, Click here to access video, Timestamp 05:56:27-05:57:37 hereto.)   
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Board could not review the specifications. (Order at 7.) This is contrary to the plain language of 

the Act and constitutes an abdication of the Board’s duties and legal error.  

The Board also acted arbitrarily, capriciously and illegally in other ways, which will be 

further shown on appeal. For example, the evidence was undisputed that RMP includes a 

“management surcharge” of approximately $100,000.00 in the standard costs, but the Board 

declined to deduct that from the “actual excess cost” as required by the Act, thus forcing Midway 

to raise and pay another hefty sum that is unwarranted. (D. Meyers Tr. From April 21, 2020 

Hearing, Click here to access video, Timestamp 00:57:21-00:59:20 hereto.)  The Board further 

misinterpreted the Act when it allowed RMP to establish by general estimates the value of 

expanded easements RMP must acquire for overhead construction, even though the Act requires 

the “actual cost” of easements and rights-of-way.7 (Order at 5-6.); Utah Code § 54-14-103(1) 

(emphasis added). Moreover, the CUP requires the same thing, i.e., actual easement costs.  (CUP 

at 4, bullet 15, Exhibit C.)  This error likely resulted in more than a million dollars of unnecessary 

costs hoisted upon the backs of Midway citizens. (J. Webber Decl. ¶ 101, Exhibit E hereto.)   

Finally, and perhaps most directly relevant to this Motion, the Order requires Midway to 

enter into a binding agreement to pay the actual excess costs (as erroneously determined by the 

Board) within 20 days, or by May 27, 2020. (Order at 9.) This stands as the Board’s ruling even 

though there is no dispute that the sum Midway must bind itself to pay—the actual excess cost—

is grossly inflated and inaccurate.  

The net result is that it has become literally impossible for Midway to comply with the Act 

and CUP and bury the line. Midway was prepared to raise and pay something close to the $4 

 
7 RMP’s estimates did not even include severance damages, which are clearly required by Utah law where, 

as here, an easement does not take the entirety of a parcel. Utah Dep’t of Transp. v. Target Corp., 2020 UT 10, ¶ 33, 
459 P.3d 1017; Utah Code § 78B-6-511(1)(b). 
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million excess cost estimate RMP provided Midway to induce it to issue the CUP a few months 

earlier. But due to the considerable errors described above, the minimum Midway must now pay 

to bury the line—as its citizens desire—is more than double that.8 Even worse, Midway must pay 

more than $9 million by May 27, 2020, less than a week from now, or its right to underground the 

line is waived. (Order at 9.); Utah Code §§ 54-14-203(1), 204. The difference between four and 

nine million is insurmountable for a small municipality like Midway, especially after a public trial 

has revealed that the bids on which the sums are based are offensively amiss. 

The Board justified ignoring the errors due to the CUP’s “true up” provision, which 

theoretically allows RMP to refund overpayments after the project is completed. (Order at 3, 6.) 

This idea ignores the realty that Midway must raise and commit to pay the funds now, and that as 

a municipality, Midway’s ability to raise funds is limited. The City cannot risk its financial 

viability by entering into a binding agreement to pay a flawed amount it cannot afford, hoping that 

millions of those dollars will be refunded sometime in the future. Midway’s duties to its taxpayers 

prevent any such foolish gambit. Moreover, this notion is fundamentally unjust and contrary to the 

both the purpose and language of the Act. It is also not harmless error, as the Board will not doubt 

attempt to convince this Court. E.g., Thatcher v. Lang, 2020 UT App 38, ¶ 37 n.7, --- P.3d ---- (an 

error that is “prejudicial” to party is not harmless); Utah R. Civ. P. 61 (errors are harmless where 

they do “not affect the substantial rights of the parties.”). 

The Board’s rationale begs several questions of this Court. If the Board does not have 

power to question and analyze a utility’s specifications for accuracy and fairness, then why was it 

given power to resolve “[a]ny disputes” regarding those self-same specifications? Further, how 

 
8 The drastic increase in cost is critical.  For example, on the shortest length option, the Board established 

that the costs to go above ground are $2,591,344.  (Order at 10.) If the true bid costs are $6.3 million, after subtracting 
the private $700,000.00 donation from VOLT and the standard costs, Midway City would only need to pay $2,708,656 
in actual excess costs. Instead, it is being forced to pay more than $9 million based on clearly erroneous conclusions.  
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can the Board claim to be a board of review—and not a rubber stamp of sorts—if its position is 

that regardless of how a utility created its specifications, and regardless of how untethered from 

industry standards those specifications are, they cannot be questioned so long as a utility claims to 

have followed its “standard procedures” in creating the specs. Similarly, how can the Board be a 

legitimate arm of the Public Service Commission and accept—without question—bids proffered 

by a utility, where everyone admits those bids are wildly incorrect and do not reflect the actual 

costs? How can the Board credibly force a city to raise millions in tax dollars within three weeks’ 

time to pay for fictional bids on a hope that it will all be sorted out at some point in the future? The 

Board’s focus on process instead of accuracy in this case is deeply troubling, wrong under 

applicable statutes and should be fully reviewed and corrected on appeal. 

While our legislature has seen fit to delegate quasi-judicial functions to administrative 

agencies like the Board, the law also guarantees parties affected by administrative decisions a basic 

right to fair judicial review as part of our system of checks and balances. Utah Code §§ 54-14-308, 

63G-4-401(3); Utah App. Proc. R. 14(a). This right of review is even more vital in a case like this 

where the applicable statute—written with the aid of the utility lobby—crams the entire legal 

process into a mere 60 days. Utah Code § 54-14-304(3). If this right is to have meaning at all here, 

the Order should be stayed pending review before May 27th. Absent a stay, Midway will have 

involuntarily waived its rights by the terms of the Order, and the appeal will become moot. 

Therefore, failing to issue a stay makes the Board’s decision entirely unreviewable, denying 

Midway City (and its citizens) the fundamental right of appeal.  

STATEMENT OF FACTS JUSTIFYING EMERGENCY ACTION 

Emergency action is justified here because the appeal will become moot as of May 27, 

2020.  (Order at 9.); Utah Code § 54-14-306(1). Midway has acted with all diligence. The Order 
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was issued on May 7, 2020. After a deliberation, statutory notice and a public hearing held on May 

19th, the Midway City council directed counsel to seek a stay of the Board’s Order. The very next 

day, Midway filed a Petition with the Board to reconsider and stay the Order two weeks before the 

30-day deadline.  (Petition, Exhibit F hereto.) Midway informed the Board that an immediate 

decision was necessary, and that Midway intended to seek appellate review. (Id. at 3.) The Petition 

has not been decided as of the time of this writing.  

Unfortunately, the timelines in the Order leave Midway no choice. Even with shortened 

briefing schedules under Rule 23C, Midway is compelled to invoke the jurisdiction of this Court 

two weeks early in order to seek an immediate stay.9  

A recent decision by this Court—also involving a decision of the Board in favor of RMP—

vividly illustrates why emergency action is justified. In that case, Wasatch County appealed a June 

2016 decision of the Board holding that the County had improperly denied RMP’s application for 

a CUP for the construction of a transmission line and ordering the County to issue the CUP within 

60 days. Wasatch Cnty. v. Utility Facility Rev. Bd., 2018 UT App 191, ¶ 7, 437 P.3d 406.  The 

County sought a stay pending appeal from the Board, which was summarily denied. In re Rocky 

Mtn. Power’s Pet. for Rev. to the Utah Facility Rev. Bd., 2016 WL 4126154 (July 29, 2016) 

(attached as Exhibit G.). The County appealed, and in January 2018, this Court reversed the 

opinion of this Board, holding that the County enjoyed discretion to deny the CUP where negative 

impacts of the line could not be mitigated. 2018 UT App 1, ¶ 13. This Court set aside the Board’s 

order and directed the Board to conduct further proceedings consistent with the opinion. Id. 

In the meantime, however, the County was forced to issue a CUP within 60 days to RMP 

under the Board’s order, which had not been stayed. The Board then petitioned this Court for 

 
9 Midway is not required to file its Petition for Review until June 6, 2020. As this Court knows, filing a notice 

or petition for appeal does not stay or prevent the Board’s order from becoming effective. Utah Code § 54-14-307(1). 
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rehearing. And in October 2018, this Court withdrew its opinion, holding that the dispute had 

become moot in the interceding eighteen months: 

[A]bundant case law supports the proposition that once construction (of, for 
instance, buildings or power lines) has commenced, an appellant must avail itself 
of all avenues of preserving the pre-construction status quo or risk the 
construction rendering the appeal moot. Here, Rocky Mountain sought a 
conditional use permit so that it could construct the new transmission lines and 
towers. The Board issued the permit, and Wasatch County did not even seek, much 
less obtain, a stay from this court. As a result, the construction is complete and the 
presence of the completed power lines, coupled with Wasatch County’s failure to 
seek a stay, has rendered this proceeding for judicial review moot. 

 
Wasatch Cnty. v. Utility Facility Rev. Bd., 2018 UT App 191, ¶ 19, 437 P.3d 406 (emphasis added). 

The same fate awaits Midway City unless the Order is stayed.  As in the Wasatch County 

case, the Board is again requiring a non-utility party to act based on reversible error and within a 

timeframe that precludes meaningful appellate review. In fact, the need here is even greater, as the 

“binding agreement” deadline is but a week away.  Unless this Court intervenes, another Board 

decision favoring a utility will remain uncorrected and unreviewable, because RMP will claim the 

condition to bury in the CUP has been waived and will proceed with the above-ground line before 

this Court can review it.  Just like in the Wasatch County case, even if this Court finds for Midway 

on appeal, it will be moot because the transmission line will already be installed.   

Although the City would normally await the Board’s decision on its Petition for 

Reconsideration and Stay, waiting is neither practicable nor possible. Utah R. App. Proc. 17 (a 

decision by the agency is not necessary where waiting “is not practicable.”). This case presents an 

extraordinary circumstance that cries out for immediate intervention by this Court to preserve the 

status quo and Midway’s appellate rights. Utah Code § 63G-4-405(1) (a decision from the agency 

is not required where “extraordinary circumstances require immediate judicial intervention.”). 

Otherwise, Midway City will be forced to either sign a contract it cannot afford (which it will not 
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do) or waive its right to bury the line based on accurate numbers.  Either result is a terrible 

miscarriage of justice.   

CONCLUSION 

For the foregoing reasons, this Court should, pursuant to Rule 23C(d) and no later than 

May 27, 2020, grant a stay of the Board’s Order pending resolution of Midway City’s Petition 

for Review. 

DATED this 21st day of May 2020.  
 

/s/ Corbin B. Gordon   
Corbin B. Gordon 
Attorney for Petitioner Midway City 
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- BEFORE THE UTAH FACILITY REVIEW BOARD - 
 
 
ROCKY MOUNTAIN POWER, 
Petitioner 
 
vs. 
 
MIDWAY CITY, 
Respondent 
 

 
DOCKET NO. 20-035-03 

 
ORDER 

 
ISSUED: May 7, 2020 

 
I. Procedural History 

On January 15, 2020, Rocky Mountain Power (RMP) filed a Petition for Review 

(“Petition”) with the Utility Facility Review Board (“Board”) pursuant to Chapter 14 of Title 54 

of the Utah Code (the “Act”).1 The Petition concerns RMP’s efforts to construct a new double-

circuit 46kV and 138kV transmission line (the “Project”), located in Midway City (the “City”), 

Heber City, and parts of unincorporated Wasatch County. The Petition is concerned with the 

approximately one-mile segment of the Project to be located in the City (“Midway Segment”). 

The City filed a Response to the Petition and Counter-Petition for Review (“Counter-

Petition”) on February 21, 2020. 

On February 25, 2020, the Board held an initial hearing to set a schedule for the 

Petition’s adjudication. At the initial hearing, the Board designated the docket a formal 

adjudicative proceeding and set a schedule, including dates for submission of written testimony 

and a hearing on the merits beginning April 20, 2020.2  

                                                 
1 See Utah Code Ann. §§ 54-14-101, et seq. 
2 Scheduling Order and Notice of Hearing, issued February 27, 2020. 
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 On March 13, 2020, Valley-Wide Opposition to Large Transmission Lines (VOLT) filed 

a Petition to Intervene. On March 16, 2020, RMP filed a Response to the Counter-Petition. On 

March 31, 2020, the Board conducted a telephonic hearing to consider the Petition to Intervene, 

during which it granted intervention as memorialized in the Board’s April 9, 2020 Order 

Granting Petition to Intervene.  

 On April 17, 2020, RMP filed a Hearing Brief and Request for Summary Disposition. 

The City filed a Trial Memorandum the same date.  

 On April 20, 2020, the Board commenced a hearing on the merits, which continued 

through April 21 and 22, 2020. VOLT filed a Hearing Brief on the second day of hearing, April 

21, 2020. 

II. Findings of Fact and Conclusions of Law 

Based on the testimony and other evidence presented at hearing and in consideration of 

parties’ arguments made there and in their written submissions, the Board makes the following 

findings of fact and conclusions of law. 

1. On or about December 17, 2019, the City issued a conditional use permit (“CUP”) to 

RMP to construct and operate the Project, a copy of which is attached as Exhibit A to the 

Petition.3 

2. Citing an independent poll showing approximately 70 percent of respondents favored 

burying the Midway Segment, the CUP expressed the City’s intention to require underground 

                                                 
3 Petition at 2; Counter-Petition at 5. 
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installation and acknowledged the City “is required by law to pay the difference between the cost 

of overhead lines and the cost of underground lines.”4  

3. In the CUP, the City rejected an estimate of excess costs to bury the Midway Segment 

that RMP had provided and requested RMP obtain bids to determine Actual Excess Costs 

pursuant to Utah Code Ann. § 54-14-203.5 The CUP directed RMP to obtain bids that included 

alternative scenarios for differing configurations and use of gas insulated lines.  

4. The CUP directed RMP to submit bids to the City no later than February 15, 2020 and 

provided the “remedy for lateness … is to adjust any other deadlines by an amount equal to the 

lateness of [the bids].”6 

5. The CUP contained a “True-Up Provision,” providing “[o]nce construction is finished on 

the underground line, the actual costs will be trued-up and either [RMP] shall refund the over-

payment to the City, or the City shall pay the difference to [RMP].”7 

6. As the CUP directed, RMP prepared a request for proposals (RFP), consistent with its 

standard specifications for underground transmission lines, to solicit bids for burying the 

Midway Segment, asking contractors to provide bids for each of the alternative scenarios the 

City had requested.  

                                                 
4 CUP at 2. 
5 Id. 
6 Id. 
7 Id. at 4. 
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7. RMP invited 18 contractors to bid on the RFP and ultimately received bids from three of 

them (collectively, the “Submitted Bids”).8 Each of the three submitting contractors offered three 

separate bids to complete the Midway Segment corresponding to alternative scenarios the City 

requested in the CUP.  

8. The City disputes the accuracy of RMP’s proposed Actual Excess Costs based on the 

Submitted Bids, arguing RMP’s bid specifications included unnecessary items and that RMP 

fails to account for the significant cost of obtaining easements associated with overhead 

construction.9 The City also disputes RMP’s contention the Project must be completed by the 

end of 2020.10  

9. The Board finds credible and compelling the testimony RMP offered from multiple 

witnesses detailing the significant risk to service reliability that exists for customers in the Heber 

Valley and Park City areas and the manner in which the Project will alleviate such risks.11 The 

Board also notes this evidence is largely uncontroverted.12 

 

 

                                                 
8 See, e.g., Written Direct Test. of D. Myers at 3:22-4:8. 
9 See, e.g., City’s Trial Memorandum at 3. 
10 Id. at 5. 
11 See generally Written Direct Test. of J. Barker; Written Direct Test. of C. Michaelis. 
12 See e.g., Written Direct Test. of J. Nelson at 5:100-101 (City’s expert witness testifying that in 
his “expert opinion and to a reasonable degree of scientific certainty, the transmission line 
proposed by RMP is necessary”); see also Counter-Petition at 16 (City declaring in pleading its 
position that “Midway recognizes that this project is important for the future needs of the valley 
….”). 
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The Project is Necessary 

10. Accordingly, the Board finds the Project, including its Midway Segment, is needed for 

RMP to provide safe, reliable, adequate, and efficient service to its customers. The Board 

addresses infra at ¶ 21 the date it finds construction must commence to avoid significant risk of 

impairment to safe, reliable, and adequate utility service. 

Statutory Standard Costs Must Include Necessary Right-of-Way Costs 

11. The Act repeatedly emphasizes that costs associated with acquiring “any necessary right-

of-way” is a necessary component of both Standard Costs and Actual Excess Costs.13 

12. The Board concludes the City erroneously interprets the Act in maintaining “the only 

way to determine, beyond a mere estimate, what the ‘actual cost’ of the easements are is to either 

negotiate them with the property owner or condemn them; there is no other way allowed by the 

statute.”14 Rather, the Board concludes the easement component of Actual Excess Costs may 

rely on appraisals or other appropriate expert opinions. Requiring exactitude, as the City argues, 

                                                 
13 Utah Code Ann. §§ 54-14-103(1) (defining “actual excess cost” as difference between 
standard cost and “the actual cost … including any necessary right-of-way”); 54-14-103(4) 
(defining “estimated excess cost” as difference between standard cost and costs to construct the 
facility in accordance with local government’s instructions, including any “necessary right-of-
way”); 54-14-103(9) (defining “standard cost” as the estimated cost of a facility, “including any 
necessary right-of-way,” if constructed in accordance with utility’s normal practices). 
14 City’s Trial Memorandum at 12. 
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is impossible in practice and has unthinkable ramifications for affected landowners.15 It would 

also largely defeat the purpose of the Act: ensuring disputes between local governments and 

utilities do not unnecessarily delay completion of projects that may be essential to safe and 

reliable utility service.16 

13. With respect to the Actual Excess Costs the City must pay in advance of underground 

construction, the Board notes the CUP’s True-Up Provision should rectify any divergence 

between the easement costs RMP ultimately incurs and the costs the City pays in advance. 

14. With respect to Standard Costs, i.e. the estimated costs of overhead construction, the City 

provided credible evidence as to the costs associated with obtaining rights of way for overhead 

construction based on decreased land values. However, contrary to the City’s testimony, the 

Board finds and concludes that such costs apply only to properties on which RMP acquires an 

easement, not to neighboring properties that remain unencumbered. Based on the testimony and 

exhibits of witnesses from the City and RMP, the Board finds and concludes overhead 

construction will require easements that cumulatively diminish the affected properties’ value by 

                                                 
15 The City’s position would require the utility to negotiate, presumably in earnest, with 
landowners or, worse still, to institute and litigate condemnation proceedings to a point where a 
court determines easements’ values, even though the utility has no intention of finalizing the 
transactions unless the local government elects the course that requires the easements. From the 
perspective of the affected landowner, this would be unconscionable. For the utility and other 
affected stakeholders, the waste of resources and delay attendant to such a requirement seems 
boundless. 
16 The Act institutes conservative timelines to ensure the Board timely resolves disputes. For 
example, the Board must issue a written decision “expeditiously, and in any event, not later than 
75 days following the initial hearing.” Utah Code Ann. § 54-14-305. The City’s interpretation, 
which would require extensive negotiation or litigation with potentially hundreds of affected 
landowners, defeats the very purpose of the Act. 
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$691,344.00. The Board finds this estimated decrease provides the best available evidence of the 

right-of-way costs RMP would incur were it to proceed with overhead construction. Therefore, 

the Board concludes RMP shall, for purposes of calculating the Actual Excess Costs the City 

must pay to proceed with underground construction, revise its estimate of Standard Costs to 

reflect right-of-way costs totaling $691,344.00. 

RMP Relied on Its Standard Specifications and Policies in Soliciting Bids 

15. The Board acknowledges the Act contemplates the Board may be required to resolve 

disputes regarding “specifications” for competitive bids.17 Additionally, the Board recognizes 

that reasonable minds may disagree as to the necessary design elements of an RFP that a utility 

issues to ascertain Actual Excess Costs under the Act. However, the Board concludes that where 

a utility issues an RFP consistent with the utility’s standard specifications and policies pertaining 

to like projects, it is not for this Board to scrutinize or revise those standards. The party charged 

with paying excess costs may understandably prefer specifications that minimize costs, but 

nothing in the Act requires a utility to compromise the standards it ordinarily applies. 

16. Based on RMP’s credible testimony, the Board finds RMP designed the RFP according to 

and consistent with RMP’s standard specifications for underground transmission lines.18  

17. Therefore, the Board finds and concludes the Actual Excess Cost of the Midway Segment 

is the difference between the lowest of the Submitted Bids (for the option/scenario the City elects 

                                                 
17 Utah Code Ann. § 54-14-203 (“Any disputes regarding specifications, lowest acceptable bid, 
or administration and oversight expense shall be resolved by the board on an expedited basis.”). 
18 Written Rebuttal Test. of D. Myers at 2:7-3:16. 
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to pursue) that is acceptable to RMP and RMP’s estimated Standard Costs after revising them to 

include the right-of-way costs as the Board directs in ¶ 14.19  

The City Has Not Waived Its Right to Condition the Project Consistent with the Act, but 
Construction Must Commence within 195 Days to Avoid Significant Risk to Safe and Reliable 

Service 

18. As we found supra at ¶ 10, the Project is necessary to ensure RMP is able to provide safe, 

reliable, efficient, and adequate service to customers in the area of Heber Valley and Park City. 

19. Although the likelihood of the risk of an outage during any particular time is difficult to 

quantify, we find the evidence shows the risk the Project seeks to mitigate has existed for some 

time and that the longer the Project is delayed, the greater the likelihood customers will suffer 

impairment of service. 

20. However, the Board concludes, in exercising its right to seek review from the Board as to 

disputed costs and other contested issues, the City has not waived its rights to require 

underground construction provided it pays the Actual Excess Costs consistent with the Act and 

with the terms of the CUP.  

21. Endeavoring to balance the risks associated with further delay with the City’s rights 

under the Act and the CUP, we find and conclude construction of the Project, including the 

                                                 
19 Section 54-14-203 provides “actual excess cost … shall be the difference between the lowest 
bid acceptable to the public utility plus the public utility’s contract administration and oversight 
expense and the standard cost of the facility. 
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Midway Segment, should commence by Wednesday, November 18, 2020 in order to avoid a 

significant risk of impairment to safe, reliable, and adequate service.20 

22. During its deliberation at hearing, the Board discussed certain conditions and associated 

deadlines that the CUP appears to impose on the City21 (“Conditions”) after RMP provides bids. 

The Board clarifies that it does not, in this order, interpret or purport to enforce the CUP. 

Specifically, the Board recognizes the CUP appears to allow the City 15 days to fulfill the City’s 

Obligations after receipt of bids while the Act contemplates a local government will have 20 

days, from the date of the Board’s written order, to enter an agreement to pay Actual Excess 

Costs. See Utah Code Ann. § 54-14-306. At hearing, the Board concluded the time for the City to 

fulfill the Conditions, apparently triggered by delivery of the bids, should not begin to run until 

the Board issues a decision resolving the parties’ dispute as to Actual Excess Costs. To conclude 

otherwise would have denied the City its right to seek review from the Board. The Board made 

no conclusion as to whether the deadlines associated with the CUP may affect statutory deadlines 

for the City to act.22  

 

                                                 
20 During its deliberations at hearing, the Board determined construction should commence no 
later than 180 days after the 15-day period the CUP contemplates for the City to fulfill certain 
conditions enumerated therein. Therefore, this written order establishes the construction 
commencement date 195 days after the order issues.  
21 The Conditions to which the Board refers are those the CUP enumerates on its fourth page, 
beginning “a) sufficient funding to pay for the project either through private donations or a vote 
by the HLP board ….” 
22 In the event the City fails to meet the deadlines in the CUP or the Act, the Board is unaware of 
any provision of the Act that would require RMP to seek Board approval before beginning 
construction on overhead lines. 
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III. Order 

Based on and in accordance with the foregoing findings and conclusions, the Board 

orders as follows: 

1. RMP shall, for purposes of calculating the Actual Excess Costs the City must pay to 

proceed with underground construction, revise its estimate of Standard Costs to 

reflect right-of-way costs totaling $691,344.00.  

2. Aside from the revision of Standard Costs in the preceding paragraph, the Actual 

Excess Costs that RMP has previously provided reflect the costs the City must pay to 

avoid waiving its right to require underground installation of the Midway Segment 

pursuant to Utah Code Ann. § 54-14-204. 

3. Construction of the Project, including the Midway Segment, should commence by 

Wednesday, November 18, 2020 in order to avoid a significant risk of impairment to 

safe, reliable, and adequate service. 

4. The City has not waived its right to require RMP to install the Midway Segment 

underground, provided it timely agrees to pay and pays the associated Actual Excess 

Costs. 
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 DATED at Salt Lake City, Utah, May 7, 2020. 

 
/s/ Thad LeVar, Chair 
 
 
/s/ David R. Clark, Board Member 
 
 
/s/ Troy Fitzgerald, Board Member 
 
 
/s/ Jordan A. White, Board Member 
 
 
/s/ Glenn Wright, Board Member 
 

 
Attest: 
 
 
/s/ Gary L. Widerburg 
Board Secretary 
DW#313544 

 
 
 

Notice of Opportunity for Review 
 
 Pursuant to Utah Code Ann. § 63G-4-302, a party may seek agency reconsideration of 
this order by filing a request for reconsideration with the Board within 20 days after the issuance 
of the order. If the Board does not grant the request for reconsideration within 20 days after it is 
filed, the request is deemed denied. Pursuant to Utah Code Ann. § 54-14-308, judicial review of 
the Board’s final agency action may be obtained by filing a Petition for Review with the Utah 
Court of Appeals. Any Petition for Review must comply with the requirements of Utah Code 
Ann. §§ 63G-4-401, 63G-4-403, and the Utah Rules of Appellate Procedure. 
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CERTIFICATE OF SERVICE 
 
 I CERTIFY that on May 7, 2020, a true and correct copy of the foregoing was delivered 
upon the following as indicated below: 
 
By Email: 
 
Heidi K. Gordon (hgordon@fabianvancott.com) 
Fabian VanCott 
Bret Reich (bret.reich@pacificorp.com) 
Rocky Mountain Power 
Attorneys for Rocky Mountain Power 
 
Corbin B. Gordon (cgordon@gordonlawgrouputah.com) 
Joshua D. Jewkes (jjewkes@gordonlawgrouputah.com) 
Attorneys for Midway City 
 
VOLT Citizens (voltcitizens@gmail.com) 
 
Mark O. Morris (mmorris@swlaw.com) 
Elizabeth M. Brereton (lbrereton@swlaw.com) 
Snell & Wilmer L.L.P. 
Attorneys for VOLT 
 
Troy Fitzgerald, Board Member (tfitzgerald@springville.org) 
Representing the Utah League of Cities and Towns 
 
Glenn Wright, Board Member (gwright@summitcounty.org) 
Representing the Utah Association of Counties 

 
______________________________ 
Administrative Assistant 
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Direct Testimony of Michael Henke - Page 2 of 2 
 

Q: Please state your name, business address and present position. 1 

A: My name is Michael Henke.  I am the Planner for Midway City.  My office is located in 2 

the City offices at 75 N 100 W Midway, UT 84049. 3 

 4 

Q: What are your duties as City Planner. 5 

A: Among other things, I handle the permits and staff reports.  I also attend the City 6 

meetings, including meetings of the City Council and Planning Commission.  For each 7 

meeting, I prepare a staff report for the council or commission members, as the case may be.  8 

Those reports are contain substantive information about each matter to be heard. 9 

 10 

Q: Where are those records found? 11 

A: As required by state law, I post all of the staff reports online on the City’s website.  12 

Those files are true and correct copies of the meeting minutes and recordings, including those 13 

relevant to the conditional use permit sought by Rocky Mountain Power for the transmission 14 

line.  I am happy to answer questions regarding the staff reports.   15 

 16 
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PURPOSE OF TESTIMONY 1 

Q: Why are you providing this testimony? 2 

A: I have been asked to provide expert opinions regarding (1) whether the transmission line 3 

proposed by Rocky Mountain Power (“RMP”) through Midway City is necessary and must be 4 

constructed by the end of 2020; (2) whether the conditions placed by Midway City on 5 

construction of the proposed line will impair the ability of RMP to provide safe, reliable, and 6 

adequate service to its customers; and (3) whether the bids proffered by RMP in this case are 7 

competitive bids that accurately reflect the actual cost of constructing the proposed line 8 

underground. 9 

 10 

WITNESS BACKGROUND AND QUALIFICATIONS 11 

Q: Please state your name, business address and present position. 12 

A: My name is John P. Nelson and I am semi-retired living at 30997 Niakwa Road, 13 

Evergreen, Colorado, 80439.  I perform part time work for NEI Electric Power Engineering as a 14 

Senior Power System Consultant. 15 

Q: Please describe your education and business experience. 16 

A: I received a Bachelor of Science degree from the University of Illinois in 1970 and a 17 

Master of Science degree from the University of Colorado in 1975.  I performed graduate studies 18 

in the MBA program at the University of Colorado from 1976-1979.  I taught graduate and 19 

undergraduate power engineering classes at the University of Colorado from 1998-2000.    20 

I have over 50 years of power engineering experience, including 10 years at the Public Service 21 

Company of Colorado, 5 years with Power Line Models and over 35 years with NEI Electric 22 

Power Engineering, which I founded in 1984.  Please see my CV, which is attached hereto. 23 

Q: What experience and qualifications do you have regarding power companies and 24 

transmission lines? 25 

A: I have over fifty years of experience in the planning, design, construction, maintenance 26 

and operation of generation, transmission, distribution and utilization of electric power from 120 27 

Volts through 500 kV.  My experience includes extensive work not only in the United States but 28 

also internationally where I have worked on utility and industrial power systems.  I am quite 29 
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familiar with RMP’s system in the states of Utah and Wyoming, where I have worked as a 30 

consultant to Amoco Production, later BP, in the Evanston, Wyoming area, P&M Coal near 31 

Kemmerer, Wyoming, Chevron in the Evanston, Wyoming Area, Lehi Power, Provo Power and 32 

Brigham City Power, Heber Light and Power and other industrial and utility companies.  I jointly 33 

performed power system studies with Utah Power and Light, the predecessor of RMP, for the 34 

Evanston Wyoming area for the development of the 138 kV loop transmission system originating 35 

at the Naughton Power Station and ultimately including the development of the Railroad 36 

Substation.     37 

Q: Have you provided expert witness opinions and testimony before? 38 

A: Yes.  I began providing technical assistance for the attorney’s representing Public Service 39 

Company of Colorado (PSCO), now Xcel Energy in 1975 while I was employed by PSCO.  40 

When I left PSCO in 1979 to become a consulting engineer, I continued to assist PSCO in 41 

numerous cases and through different law firms.  As a consulting engineer, I continued to receive 42 

cases to review resulting in expert reports, depositions and court testimony.  Although I was a 43 

practicing engineer, I have probably spent upwards of between 5 and 10% of my profession 44 

career on legal investigations primarily involving electric utilities.  I have testified on electrical 45 

injury cases, electrical related fires, electrical outages and other electrical power issues including 46 

professional audits of a number of electric Utility Companies such as Commonwealth Edison in 47 

Chicago, Duke Energy (South Carolina), ConEd (New York), LA Light and Power, and several 48 

other large utilities.  49 

Q: In summary, what qualifies you to provide these expert opinions? 50 

A: I have first-hand knowledge of the electric power system in question along with expert 51 

skilld, knowledge and experience in the generation, transmission, distribution and utilization of 52 

electric power.  I have also provided numerous expert studies, reports, depositions and court 53 

testimony on major power system incidents.  I am familiar with planning studies and construction 54 

projects similar to the project involved in this case.  Please refer to my attached CV for more 55 

detailed information regarding my qualifications.  56 

 57 

EXPERT DATA 58 

Q: What documents and materials have you reviewed related to this case? 59 

A: I have reviewed the testimony of the following RMP witnesses and experts: 60 
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• Jake Barker – Director Transmission Planning and Power Quality (RMP) 61 

• Darin Myers, Project Manager, Rocky Mountain Power  62 

• Benjamin Clegg, Operations Manager and Principal Project Manager, Sigma 63 

Utility Solutions, LLC 64 

• Benjamin LeFevre, Managing Director and Certified General Appraiser, Integra 65 

Realty Resources 66 

• Jason Norlen, General Manager, Heber Light & Power 67 

• Craig Michaelis, Lead Electrical Engineer, Intermountain Consumer Professional 68 

Engineers, Inc. 69 

• I have reviewed the RMP 138 kV transmission system and substations between Hale, 70 

Cottonwood and Railroad substations using Google Earth Pro.  71 

• I also reviewed the following documents: 72 

o Okonite 138 kV power cable catalog sheets – Product Data Section 2: Sheet 55 73 

o Okonite shield fault current calculations 74 

o RMP underground cable bids from bidders 13, 15 and 17 75 

o  Numerous technical articles 76 

o Petition Before the Utah Facility Review Board dated Jan 15, 2020 77 

o Midway Response Before the Utah Facility Review Board dated Feb 21, 2020 78 

o Technical Provisions, specifications, Drawings and Maps – Jordanelle-Midway 79 

Underground 138 kV Line Section – Underground Transmission Project for 80 

Bidding – Issue Date Feb 21, 2020 81 

o Heber Light and Power Underground Communications and Power Specification 82 

Drawings 83 

o Heber Light and Power Underground Transmission Cost/Feasibility Study – Dated 84 

April 24, 2018 85 

o Summary of RMP Park City Area Planning Study 86 

o Response from RMP on Geotech Midway Studies 87 

 88 

Q: What did you learn from those materials? 89 

A: The knowledge that I gained from those materials provided me with a relatively clear 90 

understanding of the issues being raised in this case.  In particular, the materials showed a clear 91 
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indication, in my professional opinion, that RMP is not a proponent of placing the RMP and HL&P 92 

systems underground.  The materials appear to show high costs, unnecessary requirements and 93 

unreasonable time constraint on the project.  Much of what I have learned in this case is presented 94 

in my testimony below. 95 

 96 

EXPERT OPINIONS 97 

Q: Do you have an opinion whether the transmission line proposed by RMP through 98 

Midway City is necessary and must be constructed by the end of 2020? 99 

A: Yes.  In my expert opinion and to a reasonable degree of scientific certainty, the 100 

transmission line proposed by RMP is necessary, but the specific routing is not, and the 101 

construction completion date by the end of 2020 is arbitrary.  102 

Q: Why did you reach these conclusions? 103 

A: RMP has indicated that the proposed line through Midway City is necessary and must be 104 

constructed by the end of 2020.  In my opinion, the end of 2020 is an optimistic date that has no 105 

firm basis.  This is not to say that having the line constructed by the end of 2020 is not a 106 

reasonable goal.  With the information provided by RMP, there appears to be a valid basis for 107 

completing the construction as soon as possible.  In particular, the discussion by RMP on the 108 

occurrence of a single contingency 138 kV line outage resulting in unacceptable system voltages 109 

shows that this problem has evolved over a number of years where RMP should have taken 110 

corrective action years earlier.  The argument that the 138 kV line in question must be completed 111 

by the end of 2020 could have been made years earlier; for example by the end of 2017, 2018, 112 

2019 or even an earlier date.  The loads in the Heber City and Park City areas have materialized 113 

over the years increasing the risk of power outages each year.  While the risks have increased 114 

each year, there is no unique circumstance requiring the line in question to be completed by the 115 

end of 2020.  In fact, with the present COVID-19 crisis and resulting economic downturn, the 116 

loads most likely will decrease the impact of a single contingency outage.  Furthermore, the 117 

worst-case conditions that RMP took into consideration are statistically low, further reducing 118 

the probability of such a condition.  While it would be commendable to have the line completed 119 

by the end of 2020, it is no more essential by 2020 than years earlier.  With that said, the line 120 

should be completed as soon as practical to improve the system reliability. 121 
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Q:  What is the likelihood that delaying the proposed line until a start date of spring of 122 

2021 would result in “an array of negative system outcomes . . . [that] include outages lasting 123 

days or weeks to thousands of customers of both companies”, as alleged by RMP?  124 

A: The likelihood is very low, but it is statistically possible. 125 

Q: What is the likelihood of the power system need exceeding the capacity of the 126 

Cottonwood-Snyderville and Hale-Midway transmission lines between now and the end of 127 

2021? 128 

A: The likelihood is very low, but it is statistically possible. 129 

Q: What is the likely outcome if, hypothetically, the Hale-Midway 138kv transmission 130 

line were to have an outage, reducing the nominal voltage to 73%?   131 

A: First, the probability of losing the Hale-Midway line is statistically low but could occur.  132 

Assuming the hypothetical loss of the Hale-Midway line under the conditions for which RMP has 133 

found the nominal voltage would reduce to 73%, the following is the likely outcome: 134 

• Automatic load shedding in any substations where RMP may have undervoltage load 135 

shedding capability.   136 

• System controller/dispatcher would shed loads in such a manner to restore voltages to 137 

tolerable levels. 138 

• Local generation may trip off-line if the undervoltage is sustained for any period of time. 139 

Q: In the foregoing hypothetical, do you agree that blackouts or equipment damage 140 

would result, as RMP claims?   141 

A: We must keep in mind that the foregoing hypothetical is very unlikely and has also existed 142 

for years.  With that said, I agree that blackouts could result from the worst-case scenario.  143 

However, I do not believe any electrical equipment in normal operating condition would be 144 

damaged.  Electrical equipment is more susceptible to damage from overvoltage than from 145 

undervoltage.  It should be noted that 73% is a serious condition that should be avoided. 146 

Q: How would a hypothetical loss of a power source, like an outage in the Hale-Midway 147 

138kv line, affect the power system and customers of RMP? 148 

A: First, at this time the HLP system would experience a total power loss since the Hale-149 

Midway 138 kV line is the sole source to HLP.  In addition, it is probable that other RMP loads 150 

would need to be shed if the system becomes overloaded.  As RMP has determined in their load 151 

flow studies, load shedding would be required and some customers could lose power until the line 152 
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is restored.  If the outage is extended, RMP may need to resort to rotating blackouts until the system 153 

is restored.  Again, this hypothetical scenario is worst-case and very unlikely, and the condition 154 

has also existed for years.   155 

Q: What are the planning standards to remain above 90% of nominal voltage during an 156 

outage, and what happens if the nominal voltage dips below this?   157 

A: Utility industry standards are typically developed by organizations like IEEE (Institute of 158 

Electrical and Electronic Engineers), ANSI (American National Standards Institute), NEMA 159 

(National Electrical Manufactures Association) and others through consensus in order to have 160 

consistent requirements across the industry.  The 90% limit on the nominal voltage for the 161 

transmission system is based on consensus agreement across the industry.  The 90% minimum 162 

voltage has been determined to be an acceptable minimum normal transmission line voltage just 163 

as 105 - 110% has been determined to be the maximum normal voltage.  Utilities would like to 164 

operate their transmission systems typically within a 95-105% range.  The ultimate reason is to 165 

provide voltage to the customer that is reasonable, safe and consistent.  Finally, extended periods 166 

of undervoltage can be detrimental to electrical equipment and loads, although not nearly as 167 

detrimental as overvoltage. 168 

Q: If the nominal voltage drops to 63%, as suggested by RMP, what are the foreseeable 169 

outcomes in this case?  170 

A: This is a hypothetical scenario that is unlikely to occur.  Should it occur, loads will be shed 171 

in sufficient quantity to restore voltage to the system. 172 

Q: In the unlikely event of a power outage on either of these transmission lines (i.e., Hale-173 

Midway or Cottonwood-Snyderville), how long would it take to repair and restore service?    174 

A: The vast majority of outages with 138 kV transmission lines are momentary in nature and 175 

may be caused by such events like lightning, wind or unloading of ice causing lines to slap 176 

together.  The momentary outages are typically a fraction of a second.  However, a more severe 177 

outage could take hours or days to locate and repair.  If the line trips and stays out, a trouble-man 178 

may be required to inspect the line, determine the cause and have a crew repair the problem.  Minor 179 

problems could be restored in two to ten hours.  A major problem like a snow or rockslide could 180 

take a crew one or two days or possibly even longer, depending on the event.  Again, this risk has 181 

existed for years and has not materially worsened or become more acute in 2020.   182 
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Q: What is the likely outcome if, hypothetically, the Cottonwood-Snyderville 138kv 183 

transmission line were to have an outage, reducing the nominal voltage to 73%?   184 

A: The answer is similar results would occur as in the loss of the Hale-Midway line.  However, 185 

different loads and substations may be involved.  This is likewise an unlikely event and a risk that 186 

has existed for years.   187 

Q: Does the system still operate in that case? 188 

A: Yes, on a temporary reduced level.  Rotating blackouts could be required, depending on 189 

the severity. 190 

Q: Do you agree with RMP’s conclusion that there will be 620 hours of exposure to risk 191 

for inadequate voltage in the years 2020-2021 if the proposed transmission line does not go 192 

in now?  Why or why not? 193 

A: We have requested documents from RMP relating to this issue but we have not received 194 

them.  Without the benefit of reviewing those documents, I will assume that to be correct based on 195 

RMP’s studies.  However, a year includes 8,760 hours, so 620 hours of exposure is roughly 7% of 196 

the year.  That 7% would also most like occur during the peak load hours and may result in a few 197 

hours of each day during the summer peak and winter peak.   198 

Q: Is it common for all power systems to have certain exposure to this type of risk?   199 

A: No.  Good utility practice is to plan for no loss of customers on standard single contingency 200 

outages on a transmission system. However, there are risks for radially fed customers.  Moreover, 201 

this is a risk that has existed for years, and nothing has recently changed to increase the risk.   202 

Q: How much, if at all, will the risk increase if the proposed transmission line is delayed 203 

one year to 2021?   204 

A: The overall increase in risk from 2019 to 2020 to 2021 is minor.  However, RMP has shown 205 

that the present risk is real and present. 206 

Q: What is the real risk to the system if the proposed transmission line is delayed for one 207 

year and completed by the end of 2021?     208 

A: The real risk is low, but in the worst-case scenario, some customers could experience a 209 

longer than normal power disruption at peak times.  210 

Q: Do you have an opinion whether the conditions placed by Midway City on 211 

construction of the proposed line will impair the ability of RMP to provide safe, reliable, 212 

and adequate service to its customers? 213 
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A: Yes.  In my expert opinion and to a reasonable degree of scientific certainty, the 214 

conditions placed by Midway City on the construction of the proposed line will not impair the 215 

ability of Rocky Mountain Power to provide safe, reliable and adequate service to its customers. 216 

Q: Why did you reach this conclusion? 217 

A: The placement of all or part of a 138 kV transmission line underground is common 218 

throughout the electric industry.  The placement of a 138 kV transmission line underground is a 219 

proven technology with excellent results.  In fact, the placement of a 138 kV transmission line 220 

underground typically and significantly improves the reliability of the transmission line since 221 

the underground cable is well protected by its inherent design.  It is not subject to normal adverse 222 

conditions such as lightning, high winds and icing.  Furthermore, it reduces the exposure of high 223 

voltage to the general public. In summary, the proposed underground cable will not impair the 224 

ability of RMP to provide safe, reliable and adequate service to RMP customers.  The time delay 225 

from completing the project in 2020 versus 2021 will not decrease the safe and reliable delivery 226 

of power to the system any more than what RMP has accepted for a number of years to this date. 227 

Q: Do you have an opinion whether the bids proffered by RMP in this case are 228 

competitive bids that accurately reflect the actual cost of constructing the proposed line 229 

underground? 230 

A: Yes.  In my expert opinion and to a reasonable degree of scientific certainty, the bids 231 

proffered by RMP in this case appear to be high based on RMP’s overly conservative specification.  232 

Furthermore, RMP received only three bids from a group of eighteen bidders.  The limited number 233 

of bidders raises questions about the difficulty of each bidder to reasonably present a bid.  There 234 

are several reasonable changes to the specifications that can be incorporated, which would 235 

significantly reduce the bids. The table below summarizes the bids RMP received for the project 236 

and include the cost placing the 138 kV line underground, the cost of terminating structures at each 237 

end of the underground circuit and a surcharge by RMP for overseeing the project.  The primary 238 

difference between the three options is the length of overhead line being placed underground, with 239 

Option 1 being the shortest proposed length. 240 
   

Bidder 13 Bidder 15 Bidder 17 

Option 1     $14,087,283 $22,369,008 $12,646,665 

Option 2     $14,890,375 $24,245,299 $12,905,369 

Option 3     $17,315,492 $28,356,571 $14,773,386 
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 241 

Q: What were your cost estimate conclusions? 242 

A: I have reviewed the cost estimates from the three bidders identified as Bidders 13, 15 and 243 

17.  I performed an engineering estimate on a per mile basis for placing the 138 kV overhead 244 

line underground.  My first estimate is based on the RMP specification and is approximately 245 

$8.1 million per mile.  My second estimate is based on reducing some of the conservative RMP 246 

specification requirements and is approximately $6.3 million per mile.  As a result, I believe that 247 

the cost based on the RMP specifications, $8.1 million, versus the cost of $6.3 million for a 248 

reasonable alternative set of specifications is approximately 29% higher.  In reviewing Option 1 249 

of the RMP bid document, the distance specified is 6990 feet where my measured distance using 250 

Google Earth Pro is approximately 5810 feet. The distances for Option 2 and 3 in the 251 

specifications also appear to be longer than my measurements.  The additional distance of 6990 252 

from 5810 feet alone may result in a 20% higher bid.    253 

Making a comparison of RMP’s lowest cost from Bidder 17 including the riser poles is 254 

$12.6 million and reducing the bid by $0.4 million for RMP’s surplus costs results in a 255 

comparative bid to my estimates of $12.2 million.  The $12.2 million RMP is 42% higher than 256 

my cost estimate of $8.9 million.  Next, lowering my cost estimate for the reduced specification 257 

results in a cost estimate of $6.9 million for 5810 feet.  The $12.2 million RMP cost is 83% 258 

higher.  In conclusion, the RMP proposed costs are considerably higher than would be expected.  259 

The comparisons in the table below are based on what I actually believe the length of the circuit 260 

to be in comparison with the RMP bid.  The percent differences should be lower based on a 261 

comparison of equal lengths.    262 

 5280 ft 
($million) 

 

5810 ft 
($million) 

Bidder 17 6990 ft 
($million) 

% Difference 

RMP Spec Comparison $8.1 $8.9 $12.2 million 42% 

Reduced Spec Comparison $6.3 $6.9 $12.6 million 83% 

 263 

Detail supporting my estimates is attached hereto.   264 

 265 

SUMMARY OF TESTIMONY 266 

Q: Please summarize your testimony. 267 



Direct Testimony of John Nelson - Page 11 of 11 
 

A: While I am a proponent of installing transmission power lines overhead and understand 268 

the philosophy of electric utilities to do so, it is apparent that RMP would prefer to quickly install 269 

the 138 kV transmission line in question overhead due to time and costs.  Likewise, it is apparent 270 

that RMP has presented arguments against constructing a segment of their 138 kV transmission 271 

underground line and has provided what appear to be a very conservatively high cost estimates 272 

for placing the 138 kV lines in question underground.  In addition, there are no extenuating 273 

circumstances to complete the construction by the end of 2020, as alleged, and the cost of doing 274 

such work should be much less expensive than that proposed by RMP. 275 

Q: Does this conclude your direct testimony? 276 

A: Yes. 277 



RMP Midway UG Cable Cost Estimate  
Two, 138 kV UG Circuits 1250 MCM CU
Per Mile  (5280 Ft) 4 Conductors and Based on RMP Specs

1 mile Quantity Material Material Cost Labor & Equip Labor & E Cost Total Comments
EQUIPMENT Units

138 kV, 1250 MCM CU Cable 8 42240 45.00$              1,900,800.00$    10.00$                422,400.00$       2,323,200.00$    5280 ft Circuit 8 Conductors
Fiberglass conduit, 6," 20 ft sections/ft 8 42240 15.00$              633,600.00$       7.50$                  316,800.00$       950,400.00$        8 conduits
Fiberglass conduit, 4," 20 ft sections/ft 2 10560 10.00$              105,600.00$       5.00$                  52,800.00$         158,400.00$        2 Conduits
Fiberglass conduit, 3," 20 ft sections/ft 1 5280 4.00$                21,120.00$         4.00$                  21,120.00$         42,240.00$          8 conduits
138 kV Surge Arresters 16 2,000.00$        32,000.00$         2,500.00$          40,000.00$         72,000.00$          
138 kV Termination kit 16 5,500.00$        88,000.00$         4,500.00$          72,000.00$         160,000.00$        
Four 6" x 3 conduit spacers - Electric 4 2485 9.28$                23,058.07$         10.00$                24,847.06$         47,905.13$          8.5 ft spacing
Spacerss for Communications 1 422 6.00$                2,534.40$            4.40$                  1,858.56$           4,392.96$            12.5 ft spacing
Manholes - Electric 16 25,000.00$      400,000.00$       10,000.00$        160,000.00$       560,000.00$        
Manholes - Communications 8 15,000.00$      120,000.00$       7,500.00$          60,000.00$         180,000.00$        
Hardware for each support - Electric 2485 2.00$                4,970.00$            3.00$                  7,455.00$           12,425.00$          
Hardware for each support - Com 2485 2.00$                4,970.00$            3.00$                  7,455.00$           12,425.00$          

138 kV Termination Structures
138 kV Termination OH-UG 4 75,000.00$      300,000.00$       25,000.00$        100,000.00$       400,000.00$        

Grounding 0 -$                  -$                     -$                    -$                     -$                      
4/0 CU Stranded Bare Conductor 2 10560 3.01$                31,785.60$         1.00$                  10,560.00$         42,345.60$          Two 5280 ft Circuits
Copperclad Grnd Rod 5/8" x 8 ft 20 25.00$              500.00$               25.00$                500.00$               1,000.00$            
Hardware - Misc 100 15.00$              1,500.00$            20.00$                2,000.00$           3,500.00$            

Concrete
138 Termination Structures 4 600.00$            96,000.00$         600.00$              96,000.00$         192,000.00$        40 40 cyd/structure
RMP Duct Bank electric- cyd 1 782 30.00$              23,466.67$         30.00$                23,466.67$         46,933.33$          2 ft x 2 ft
RMP Thermal Concrete Backfill - cyd 1 1173 37.50$              44,000.00$         37.50$                44,000.00$         88,000.00$          2 ft x 3 ft
Communications Duct Bank - Cy 1 196 30.00$              5,866.67$            30.00$                5,866.67$           11,733.33$          1 ft x 1 ft
HL&P Duct Bank Electric - cyd 1 782 30.00$              23,466.67$         30.00$                23,466.67$         46,933.33$          2 ft x 2 ft
HL&P Thermal Concrete Backfill - cyd 1 1173 37.50$              44,000.00$         37.50$                44,000.00$         88,000.00$          2 ft x 3 ft

Trenching and Road Work
RMP Trench - 5 ft x 2 ft 1 5280 -$                  -$                     35.00$                184,800.00$       184,800.00$          
HL&P Trench - 5 ft x 2 ft 1 5280 -$                  -$                     35.00$                184,800.00$       184,800.00$          
Concrete cutting - ft 2 10560 -$                  -$                     10.00$                105,600.00$       105,600.00$          
Environmental - Material removal - cyd 2 3911 -$                  -$                     20.00$                78,222.22$         78,222.22$            
Road Repair - 6 ft wide - ft 1 5280 25.00$              132,000.00$       15.00$                79,200.00$         211,200.00$          

Miscellaneous
Miscellaneous Materials 1 250,000.00$    250,000.00$       200,000.00$      200,000.00$       450,000.00$        
Mob/Demob/Site Reclamation 2 20,000.00$      40,000.00$         50,000.00$        100,000.00$       140,000.00$        
Subtotal 1 -$                  4,329,238.07$   -$                    2,469,217.84$   6,798,455.91$    

Material Labor & Equip M&L
Sales/Use Tax - 7.5 % Est Midway - Material 324,692.86$        
Engineering - 5% 339,922.80$        
Cable Testing 80,000.00$          
Const Mgt - 7.5% 509,884.19$        
Total 8,052,955.76$    



RMP Midway UG Cable Cost Estimate  
Two, 138 kV UG Circuits 1250 MCM CU
Per Mile  (5280 Ft) 3 Conductors/Circulit & Reduced Specs

1 mile Quantity Material Material Cost Labor & Equip Labor & E Cost Total Comments
EQUIPMENT Units

138 kV, 1250 MCM CU Cable 6 31680 45.00$              1,425,600.00$    10.00$                316,800.00$       1,742,400.00$    5280 ft Circuit 6 Conductors
Fiberglass conduit, 6," 20 ft sections/ft 8 42240 15.00$              633,600.00$       7.50$                  316,800.00$       950,400.00$        8 conduits
Fiberglass conduit, 4," 20 ft sections/ft 1 5280 10.00$              52,800.00$         5.00$                  26,400.00$         79,200.00$          1 conduit
Fiberglass conduit, 3," 20 ft sections/ft 0 0 4.00$                -$                     4.00$                  -$                     -$                      0
138 kV Surge Arresters 12 2,000.00$        24,000.00$         2,500.00$          30,000.00$         54,000.00$          
138 kV Termination kit 12 5,500.00$        66,000.00$         4,500.00$          54,000.00$         120,000.00$        
Four 6" x 3 conduit spacers - Electric 4 2485 9.28$                23,058.07$         10.00$                24,847.06$         47,905.13$          8.5 ft spacing
Spacerss for Communications 1 422 6.00$                2,534.40$            4.40$                  1,858.56$           4,392.96$            12.5 ft spacing
Manholes - Electric 8 25,000.00$      200,000.00$       10,000.00$        80,000.00$         280,000.00$        
Manholes - Communications 4 15,000.00$      60,000.00$         7,500.00$          30,000.00$         90,000.00$          
Hardware for each support - Electric 2485 2.00$                4,970.00$            3.00$                  7,455.00$           12,425.00$          
Hardware for each support - Com 2485 2.00$                4,970.00$            3.00$                  7,455.00$           12,425.00$          

138 kV Termination Structures
138 kV Termination OH-UG 4 75,000.00$      300,000.00$       25,000.00$        100,000.00$       400,000.00$        

Grounding 0 -$                  -$                     -$                    -$                     -$                      
4/0 CU Stranded Bare Conductor 2 10560 3.01$                31,785.60$         1.00$                  10,560.00$         42,345.60$          Two 5280 ft Circuits
Copperclad Grnd Rod 5/8" x 8 ft 10 25.00$              250.00$               25.00$                250.00$               500.00$                
Hardware - Misc 50 15.00$              750.00$               20.00$                1,000.00$           1,750.00$            

Concrete
138 Termination Structures 4 600.00$            96,000.00$         600.00$              96,000.00$         192,000.00$        40 40 cyd/structure
RMP Duct Bank electric- cyd 1 782 30.00$              23,466.67$         30.00$                23,466.67$         46,933.33$          2 ft x 2 ft
RMP Thermal Concrete Backfill - cyd 1 1173 37.50$              44,000.00$         37.50$                44,000.00$         88,000.00$          2 ft x 3 ft
Communications Duct Bank - Cy 1 196 30.00$              5,866.67$            30.00$                5,866.67$           11,733.33$          1 ft x 1 ft
HL&P Duct Bank Electric - cyd 1 782 30.00$              23,466.67$         30.00$                23,466.67$         46,933.33$          2 ft x 2 ft
HL&P Thermal Concrete Backfill - cyd 1 1173 37.50$              44,000.00$         37.50$                44,000.00$         88,000.00$          2 ft x 3 ft

Trenching and Road Work
RMP Trench - 5 ft x 2 ft 1 5280 -$                  -$                     35.00$                184,800.00$       184,800.00$          
HL&P Trench - 5 ft x 2 ft 1 5280 -$                  -$                     35.00$                184,800.00$       184,800.00$          
Concrete cutting - ft 2 10560 -$                  -$                     10.00$                105,600.00$       105,600.00$          
Environmental - Material removal - cyd 2 3911 -$                  -$                     20.00$                78,222.22$         78,222.22$            
Road Repair - 6 ft wide - ft 1 5280 25.00$              132,000.00$       15.00$                79,200.00$         211,200.00$          

Miscellaneous
Miscellaneous Materials 0.25 250,000.00$    62,500.00$         200,000.00$      50,000.00$         112,500.00$        
Mob/Demob/Site Reclamation 2 20,000.00$      40,000.00$         50,000.00$        100,000.00$       140,000.00$        
Subtotal 1 -$                  3,301,618.07$   -$                    2,026,847.84$   5,328,465.91$    

Material Labor & Equip M&L
Sales/Use Tax - 7.5 % Est Midway - Material 247,621.36$        
Engineering - 5% 266,423.30$        
Cable Testing 60,000.00$          
Const Mgt - 7.5% 399,634.94$        
Total 6,302,145.51$    
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PROPERTY # ADDRESS APPRAISAL IMPACTED APPRAISAL DECREASE VALUE DECREASE PERCENTAGE

1 $- #DIV/0!
2 $- #DIV/0!
3 $- #DIV/0!
4 115 W 970 S $- #DIV/0!
5 131 W 970 S $- #DIV/0!
6 171 W 970 S $- #DIV/0!
7 Property #7 on Map $- #DIV/0!
8 Property #8 on Map $- #DIV/0!
9 Property #9 on Map ($ 1,110,000.00) ($ 1,054,500.00)      ($ 55,500.00)           5.00%
10 Property #10 on Map $1,272,800.00 $1,196,432.00 $76,368.00 6.00%
11 955 Stringtown Road $251,000.00 $200,800.00 $50,200.00 20%
12 945 Stringtown Road, Midway, UT $465,000.00 $395,250.00 $69,750.00 15%
13 923 Stringtown Road, Midway, UT $675,000.00 $573,750.00 $101,250.00 15%
14 905 Stringtown Road, Midway, UT $1,100,000.00 $990,000.00 $110,000.00 10%
15 845 Stringtown Rd $- #DIV/0!
16 858 Stringtown Road, $500,000.00 $400,000.00 $100,000.00 20%
17 840 Stringtown Rd $- #DIV/0!
18 Property #18 on Map $- #DIV/0!
19 Property #19 on Map $1,879,600.00 $1,766,824.00 $112,776.00 6.00%
20 526 W Cascade Meadows loop $- #DIV/0!
21 $- #DIV/0!
22 $- #DIV/0!
23 $- #DIV/0!
24 536 W Cascade Meadows Loop $- #DIV/0!
25 538 W Cascade Meadows Loop $- #DIV/0!
26 $- #DIV/0!
27 542 W Cascade Meadows Loop $- #DIV/0!
28 544 W Cascade Meadows Loop $- #DIV/0!
29 548 W Cascade Meadows Loop $- #DIV/0!
30 550 W Cascade Meadows Loop $- #DIV/0!



31 870 West Cascade Way $275,000.00 $254,375.00 $20,625.00 8%
32 580 W Cascade Meadows Loop $1,090,000.00 $1,062,750.00 $27,250.00 3%
33 #DIV/0!
34 $- #DIV/0!
35 $- #DIV/0!
36 $- #DIV/0!
37 Property # 37 on Map $- #DIV/0!
38 696 W Ward Ln $- #DIV/0!
39 Property #39 on Map
40 $- #DIV/0!
41 870 Cascade Cove $- #DIV/0!
42 902 Farrell Farm Circle, Midway, UT $1,200,000.00 $1,080,000.00 $120,000.00 10%
43 About 900 South Farrell Farm Circle, Midway, UT$265,000.00 $238,500.00 $26,500.00 10%
44 905 Farrell Farm Circle, Midway, UT $1,250,000.00 $1,125,000.00 $125,000.00 10%
45 908 Cascade Court, Midway, UT $2,000,000.00 $1,800,000.00 $200,000.00 10%
46 920 Cascade Ct $1,160,000.00 $1,073,000.00 $87,000.00 7.50%
47 About 901 South Cascade Court, Midway, UT $268,000.00 $241,200.00 $26,800.00 10%
48 925 Cascade CT $1,125,000.00 $1,040,625.00 $84,375.00 7.50%
49 888 Whitewater Way $1,225,000.00 $1,102,500.00 $122,500.00 10.00%
50 924 South Whitwater Way $265,000.00 $251,750.00 $13,250.00 5%
51 885 South Whitewater Way, Midway, UT $1,060,000.00 $954,000.00 $106,000.00 10%
52 915 Whitewater Way $265,000.00 $245,125.00 $19,875.00 8%
53 644 Cascade Parkway $255,000.00 $242,250.00 $12,750.00 5%
54 906 Coldwater Way, Midway, UT $965,000.00 $892,625.00 $72,375.00 8%
55 904 Coldwater Way, Midway, UT $950,000.00 $855,000.00 $95,000.00 10%
56 901 Coldwater Way, Midway, UT $975,000.00 $877,500.00 $97,500.00 10%
57 905 Coldwater Way $260,000.00 $234,000.00 $26,000.00 10%
58 909 Coldwater Way $255,000.00 $235,875.00 $19,125.00 8%
59 925 Coldwater Way $960,000.00 $912,000.00 $48,000.00 5%
60 930 Price Farm Court, Midway UT $665,000.00 $631,750.00 $33,250.00 5%
61 910 Price Farm Court, Midway, UT $1,050,000.00 $971,250.00 $78,750.00 8%



62 904 Price Farm Court, Midway, UT $950,000.00 $855,000.00 $95,000.00 10%
63 900 Price Farm Court $1,040,000.00 $936,000.00 $104,000.00 10%
64 901 Price Farm Ct $940,000.00 $846,000.00 $94,000.00 10%
65 905 PRICE FARM CT $940,000.00 $869,500.00 $70,500.00 8%
66 920 Coldwater Way, Midway, UT $1,100,000.00 $1,045,000.00 $55,000.00 5%
67 921 Price Farm Ct $975,000.00 $901,875.00 $73,125.00 7.50%
68 500 Cascade Pkwy $- #DIV/0!
69 880 Stringtown Road, Midway, UT $575,500.00 $460,000.00 $115,500.00 20%
70 936 Stringtown Road $597,000.00 $507,450.00 $89,550.00 15%
71 956 Stringtown Road $250,000.00 $212,500.00 $37,500.00 15%
72 474 W 970s $829,000.00 $766,825.00 $62,175.00 7.50%
73 $- #DIV/0!
74 $- #DIV/0!
75 Property #75 on Map $4,798,500.00 $4,558,575.00 $239,925.00 5%
76 30W 970s $- #DIV/0!
77 $- #DIV/0!
78 906 Whitewater Way $265,000.00 $245,125.00 $19,875.00 8%
79 867 West Cascade Cove $280,000.00 $273,000.00 $7,000.00 3%
80 915 South Farrell Farm Circle $265,000.00 $251,750.00 $13,250.00 5%
81 829 Cascade Cove $265,000.00 $258,375.00 $6,625.00 3%
82 822 W Cascade Cove $1,115,000.00 $1,092,500.00 $57,500.00 5%
83 845 Cascade Cove $1,175,000.00 $1,145,625.00 $29,375.00 2.50%
84 989 Stringtown Rd. ($ 1,272,800.00) ($ 1,196,432.00)      ($ 76,368.00)           6.00%
85 999 Stringtown Rd. $815,000.00 $753,875.00 $61,125.00 7.50%



$43,484,200.00 Total Impact $3,445,162.00

Full length of line 6042 Ft



 

 

 

KEY 
BLUE = APPRAISAL RECEIVED 
RED = APPRAISAL NEEDED 
 = PROPOSED ROUTE 
 = 7ft Diameter 85-115’ Steel Pole (seen in picture) 
 = 3ft Diameter 75-80’ Steel Pole 
 = 2.5ft Diameter 75-80’ Wooden Pole? 
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Corbin B. Gordon, #9194 
Joshua D. Jewkes, #15497 
GORDON LAW GROUP, P.C. 
322 East Gateway Dr., Suite 201 
Heber City, UT   84032 
Phone: 435-657-0984 
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Counsel for Respondent Midway City 
 

BEFORE THE UTAH UTILITY FACILITY REVIEW BOARD 
 
ROCKY MOUNTAIN POWER 

  Petitioner 
 
  vs. 
 
 
MIDWAY CITY 

  Respondent 
 

 
RESPONDENT MIDWAY CITY’S 
EMERGENCY PETITION FOR 
RECONSIDERATION/REHEARING AND 
STAY PENDING APPEAL OF THE MAY 
7, 2020 ORDER 
 
Docket Number 20-035-03 
 
 

 
Respondent Midway City, by and through counsel of record and pursuant to Utah Code 

§§ 54-13-307, 63G-4-405, submits this Emergency Petition for Reconsideration/Rehearing and 

Stay Pending Appeal of the May 7, 2020 Order (the “Order”). 

FACTUAL AND PROCEDURAL BACKGROUND 

After a hearing on the merits, this Board entered a written Order on May 7, 2020 

granting, in large part, Rocky Mountain Power’s (“RMP”) Petition for Review.  As the Board is 

aware, the Petition which arose from RMP’s application to Midway for a conditional use permit 

to construct, together with Heber Light & Power (“HLP”), a double-circuit 46kV and 138kV 

transmission line (one each for HLP and RMP) through a residential area of Midway City. The 

mailto:cgordon@utglg.com
mailto:jjewkes@utglg.com
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CUP was granted by Midway on December 18, 2019 with numerous conditions, including a 

process aimed at constructing the line underground.1  

In its Order, the Board found that “the Project, including its Midway Segment, is needed 

for RMP to provide safe, reliable, adequate, and efficient service to its customers.”  (05.07.20 

Order at 5.)  The Board further held that the “actual excess costs” under Section 54-14-103(1) of 

the Utility Facility Review Board Act (the “Act”) to construct the line underground must include 

the costs of any easements, which the Board valued at $691,344.00 based on estimates provided 

by RMP. (Id. at 6-7.)   

Despite undisputed evidence that the bids obtained by RMP to arrive at the actual excess 

costs—which Midway would be forced to pay upfront—were incorrect and drastically inflated, 

the Board declined to address this discrepancy.  The Board also refused to examine the 

specifications demanded by RMP for the Project, even though substantial evidence showed that 

those specifications were overly conservative and unnecessary by industry standards. (Id. at 7.)   

Finally, the Board held that “construction of the Project, including the Midway Segment, 

should commence by Wednesday, November 18, 2020 in order to avoid a significant risk of 

impairment to safe, reliable, and adequate service.” (Id. at 9 (original emphasis).)  The Board 

concluded that Midway would be required to follow the requirements of the Act and CUP, which 

means that Midway must elect its preferred length of the line within 15 days of its Order (May 

22, 2020) and must enter into a written agreement to pay the actual excess costs (as determined 

by the Board) within 20 days of its Order (May 27, 2020). 

 
1 The full factual background in this case has been the subject of several filings with the Board and will not 

be repeated here.  
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These time frames make it critical that Midway obtain a stay of the Board’s Order before 

the triggering dates pass, otherwise the Order is effectively unreviewable, as any appeal would 

become moot. After a deliberation, due notice and a public hearing held just last night, the 

Midway City council directed counsel to seek a stay of the Board’s Order. Given the timelines at 

play in the Order and Act, however, a stay must be granted immediately, if at all.  

Unfortunately, if the Board is unable to grant the stay by close of business on May 21, 

2020, Midway City will be forced to seek review and a stay from the Court of Appeals, which 

has jurisdiction to review the Order.  Utah Code § 54-13-308. 

I.  The Board Should Reconsider its May 7, 2020 Order.  

Pursuant to Utah Code § UCA 54-7-15 and Utah Admin R746-1-801, this Board has 

authority to reconsider or rehear the Order.  The Board should reconsider the Order based on the 

following significant issues, which may likely the subject of Midway’s appeal: 

A.  More than Mere Estimates of Easements Are Required to Establish Actual 
Excess Costs.  

 
The Board, respectfully, erred when it held that RMP had satisfied its burden of 

providing the actual excess costs when the only evidence RMP provided of the value of the 

easements and rights-of-way required for overhead construction were general estimates 

conducted without any individualized analysis. (Order at 6.) The Board likewise erred in relying 

on that evidence in arriving at the actual excess cost. (Id.)  

The Act requires RMP to include the actual cost of “any right-of-way” in establishing the 

“actual excess costs” of the underground line.  Utah Code § 54-14-103(1).  The CUP requires the 

same thing.  (CUP at 4, bullet 15.)  Running the lines overhead through homeowners’ yards will 

require easements.  Unlike the actual construction costs, where competitive bids (as opposed to 
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estimates) are required, the statute does not explain how “actual” easement costs are to be 

determined.  As such, the plain meaning of those words—“the actual cost … of any right-of-

way”—must be used.  E.g., Garfield Cnty. v. United States, 2017 UT 41, ¶ 15, 424 P.3d 46 (the 

plain meaning of statutory language must be used to interpret a statute).  The phrase “actual cost” 

in ordinary parlance means more than conjecture or even a mere estimate.  It must be a precise 

calculation of the market costs of acquiring the easements.   

The Board held, however, that RMP may “rely on appraisals or other appropriate expert 

opinions” to determine actual excess costs.  (Order at 6.) The Board also held that “exactitude” was 

“impossible” and not required.   (Id. at 6-7.) While condemning or obtaining the easements 

through final judgment may not be required, it does not follow that conjecture and mere 

estimates is sufficient. And, yet, it is undisputed that RMP submitted nothing more than that. 

RMP’s expert (Benjamin LeFevre) admitted that he made no attempt at an individualized 

analysis, and that his estimates were based on unknown, unidentified other owners and 

transactions having no relationship to the actual properties on which the easements must 

encroach.  Mr. LeFevre rejected RMP’s own ridiculous estimate of $20,000.00 but did not 

provide any reliable estimate of his own. In fact, he testified that he did not intend to provide an 

actual estimated value of the easements and was not hired for that purpose.  

By contrast, the City’s expert, Gerry Webber, did an extensive and particularized analysis 

of the actual properties affected by the line.  His well-supported conclusion was that the total 

costs of the easements is likely to be more than $2 million. 
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In its Order, the Board rejected both experts and created a hybrid of sorts methodology 

that arrived at a figure of $691,344.00 as the value of the easements in calculating actual excess 

costs.  

The error is not in the number. Rather, the error lies in the methodology and the 

requirements of the Act. The statute creates a conundrum.  The Board must determine the “actual 

cost” of the line and the “actual cost” of the easements.  The Act does not specify the method to 

do so, but if the Act allowed mere estimates, then it would have said so, just as it did in the case 

of the estimated costs.  The fact that the Act uses the term “actual” rather than “estimated” in the 

context of actual excess costs compels the conclusion that mere estimates are not sufficient.2 

RMP’s evidence of actual excess costs was also deficient because it did not include 

severance damages resulting from the easements RMP must obtain.  The CUP requires severance 

damages to be included in the actual costs.  (CUP at 4, bullet 15.)  Utah law requires the same.  

Utah Dep’t of Transp. v. Target Corp., 2020 UT 10, 459 P.3d 1017; Utah Code § 78B-6-

511(1)(b).  

Finally, RMP’s calculation of severance, and the Board’s adoption of that evidence, was 

also erroneous because it did not include portions of common areas within PUDs as required by 

Utah Code Ann. § 78B-6-511(1)(c).  This means that the supposed actual costs of the easements 

were not actual costs, they were erroneous estimates.  

Accordingly, the calculation of the actual costs of easements was in error and should be 

reconsidered and corrected.  

 
2 Under Section 54-14-202, the Board had the right to request more accurate information from RMP 

relating to the value of the estimates, and to suspend the issuance of its decision “for 30 days after the day on which 
the public utility provides the information requested …”. 
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B.  The Board’s Calculation of the Standard Costs was Erroneous Because it Did 
Not Include RMP’s Management Fee.  

 
The testimony at trial was undisputed that RMP always charges a management 

“surcharge” or fee in connection with all its facilities construction, including overhead 

transmission lines. Darrin Meyers testified on behalf of RMP that RMP would exact a surcharge 

or overhead construction in this case amounting to approximately 7.5% of the total cost and that 

the $269.00 per linear foot estimate of the standard costs, adopted by the Board, did not include 

the surcharge (or the cost of easements, for that matter). This standard fee increases the standard 

cost of construction somewhere in the neighborhood of $100,000.00, which would reduce the 

actual excess cost that Midway City would be forced to raise and pay up front.3 Yet, the Board 

declined to include it in the calculation of standard costs and actual excess costs. This is arbitrary 

and capricious.  

C.  The Board Abdicated its Review Responsibility in Refusing to Review the 
Merits of the Specifications and the Bids.  

 
The Act gives the Board jurisdiction to review the specifications employed by a utility in 

calculating actual excess costs and to review the bids obtained by the utility for the same 

purpose. Utah Code § 54-14-305(2)(b). The Act also allows the Board to resolve disputes 

regarding specifications and bids. Utah Code § 54-14-203. It was on this basis that Midway 

expressly invoked the jurisdiction of the Court and asked for a review of these issues. (Midway 

Tr. Br. at 3.)  

 
3 It is not sufficient to posit that this is harmless error due to the “true up” provision in the CUP because 

Midway must raise sufficient funds through its citizenry, and on this politically charged issue, every dollar counts. If 
Midway is unable to successfully raise the actual excess costs on the front end, the true up provision does not matter.  
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In its Order, however, the Board refused to do either, holding instead that a utility is 

entitled to rely on its “standard specifications and policies” no matter how objectively 

unreasonable those specifications, policies and practices may be. (Order at 7.) The Board also 

refused to examine, or even mention, the bids even though the undisputed evidence was that two 

of the three bids were significantly inflated, and RMP knew or should have known about this but 

did nothing. Darrin Meyers, the individual at RMP who generated the Request for Proposals and 

was responsible for the bids, admitted that the bids were wrong and that the contractors must 

have “misunderstood” the specifications, which immediately calls into question the validity of 

RMP’s specifications. This, too, is arbitrary and capricious and contrary to law.  

C.  The Board Ignored Undisputed Evidence of Erroneous Bids and Improperly 
Relied on That Evidence.  

 
Similarly, the Board ignored undisputed evidence that the bids were inflated yet relied on 

those bids in calculating the actual excess costs of underground construction, forcing Midway to 

unnecessarily raise and pay those incorrect amounts.  (Order at 7-8.) This is an error of fact and 

law that should be corrected.  

II.  Regardless of Whether it Intends to Reconsider the Order, the Board Should 
Immediately Stay the Order Pending Appeal.   
 
Under the Administrative Procedures Act, this Board is granted the power to stay its own 

decision while on review. Utah Code § 63G-4-405(1). The standard for granting a stay appears to 

be “good cause.” In re Rocky Mtn. Power’s Pet. for Review to the Utah Facility Review Bd., 

2016 WL 4126154, at *3 (July 29, 2016).  

Good cause exists here because if a stay is not granted, the appeal will become almost 

immediately moot, robbing Midway of its statutory and constitutional right to an appeal and 
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review of an administrative order.4 Under the Board’s Order, Midway must elect its preferred 

route for the line within 15 days (May 22, 2020) and must enter into a written agreement to pay 

the actual excess costs (as determined by the Board) within 20 days (May 27, 2020). The 

deadlines are literally around the corner, and there is no possible way for Midway to obtain 

legitimate reconsideration or review by either this Board or the Court of Appeals without a stay.  

This exact scenario played out in the last case this Board decided, also coincidentally 

involving RMP.  In that case, Wasatch County appealed a June 2016 decision of the Board 

holding that the County had improperly denied RMP’s application for a CUP for the construction 

of a transmission line and ordering the County to issue the CUP within 60 days. The County 

asked this Board for a stay pending appeal, which the Board summarily denied. In re Rocky Mtn. 

Power’s Pet. for Review to the Utah Facility Review Bd., 2016 WL 4126154 (July 29, 2016). 

The County appealed, and in January 2018, the Court of appeals reversed the opinion of this 

Board, holding that the County had the discretion to deny the CUP where the negative impacts of 

the line could not be mitigated. Wasatch Cnty. v. Utility Facility Review Bd., 2018 UT App 1, ¶ 

13, 414 P.3d 958. The Court set aside the Board’s order and directed the Board to conduct 

further proceedings consistent with the Court’s opinion.   

In the meantime, the County had been obliged to issue a CUP within 60 days to RMP 

under the terms of the Board’s order, which had not been stayed.  This Board then petitioned the 

Court of Appeals for rehearing. Not surprisingly, in October 2018, the Court of Appeals 

 
4 Filing a notice or petition for appeal does not stay or prevent the Board’s order from becoming effective. 

Utah Code § 54-14-307(1).  
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withdrew its prior decision, holding that the dispute had become moot in the interceding 18 

months: 

[A]bundant case law supports the proposition that once construction (of, for 
instance, buildings or power lines) has commenced, an appellant must avail itself 
of all avenues of preserving the pre-construction status quo or risk the 
construction rendering the appeal moot. Here, Rocky Mountain sought a 
conditional use permit so that it could construct the new transmission lines and 
towers. The Board issued the permit, and Wasatch County did not even seek, much 
less obtain, a stay from this court. As a result, the construction is complete and the 
presence of the completed power lines, coupled with Wasatch County’s failure to 
seek a stay, has rendered this proceeding for judicial review moot. 

 
Wasatch Cnty. v. Utility Facility Review Bd., 2018 UT App 191, ¶ 19, 437 P.3d 406 (emphasis 

added). 

Unless a stay is immediately granted here, the same scenario will play out, depriving the 

non-utility party, once again, of its right to appellate review. In fact, the need here is even more 

immediate, as the issue may become moot within only a week, not sixty days.  

As such, this Board should immediately grant a stay of its May 7, 2020 Order, regardless 

of whether it reconsiders or rehears the Order. Midway City has acted as quickly as possible, 

filing this Petition as soon as the action was approved by the City Council after public hearing 

and two weeks before the 30-day time limit expired.  

CONCLUSION 

For the foregoing reasons, this Court should grant a stay of its May 7, 2020 Order 

pending appeal and reconsider the merits of the Order to correct the errors identified herein.       

DATED this 20th day of May 2020.  

/s/ Corbin B. Gordon   
Corbin B. Gordon 
Counsel for Respondent 
Midway City 
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2016 WL 4126154 (Utah P.S.C.)

In the Matter of Rocky Mountain Power's Petition for Review to the Utah Utility Facility Review Board

Docket No. 16-035-09
Utah Public Service Commission

July 29, 2016
ORDER CONFIRMING BENCH RULING

BEFORE: LeVar, Chair, Clark, Holbrook, and White, Board Members.

BY THE COMMISSION.

INTRODUCTION

*1  On June 3, 2016, the Utility Facility Review Board (Board) issued a final agency action in this docket (Order). The Order
requires Wasatch County to issue a conditional use permit to Rocky Mountain Power (RMP) to construct a 0.26 mile-long
segment of a 138 kV transmission line upgrade project located in Wasatch County (Project). Wasatch County filed a Notice of
Appeal with the Utah Court of Appeals, pursuant to U.C.A. § 54-14-308, and a Motion to Stay Order (Motion) with the Board,
pursuant to U.C.A. §§ 54-14-307 and 63G-4-405.

On July 14, 2016, the Board convened to hear oral argument and deliberate on the Motion. At the conclusion of the hearing,
the Board voted unanimously to deny the Motion. This order confirms the Board's ruling.

DISCUSSION

Issue and Standard of Review

Wasatch County asks the Board to enter a stay pending judicial review of its appeal pursuant to U.C.A. § 63G-4-405(1), which
states: “Unless precluded by another statute, the agency may grant a stay of its order or other temporary remedy during the
pendency of judicial review, according to the agency's rules.” Wasatch County acknowledges the Board has not promulgated
agency rules governing the issuance of a stay, but urges the Board to consider its Motion before pursuing a stay with the appellate

court. 1  We review the Motion for good cause pursuant to our discretionary decision making authority. In doing so, we recognize

that a stay must ordinarily be sought from the agency or court below before the appellate court will hear the issue. 2

Parties' Positions

Wasatch County only offers one reason for a stay — because an appeal is pending. 3

*2  RMP opposes the County's Motion mainly for two reasons — reliability threats and economic effects. To support its
argument RMP submitted two declarations. The declaration of Mr. Shortt explains that under the current system configuration,

when the load area reaches its peak loading period, a loss of one transformer results in low voltages and outages. 4  To mitigate
this reliability risk during peak loading, RMP is forced to operate the system in the load area as three radial systems, with each

system having one power source. 5  Under this radial configuration, an outage on a transmission line or a loss of the source
of power on any one radial line would result in an outage for a large number of customers. RMP estimates that an outage on

the radial system in Park City could affect 14,000 to 27,000 customers and last up to several days. 6  Extended outages could

have severe health and safety impacts affecting customers in the load area. 7  Completing the Project will provide an additional

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS54-14-308&originatingDoc=Ib14e01eb5a0311e690d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000511&cite=UTSTS54-14-307&originatingDoc=Ib14e01eb5a0311e690d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
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power source in the area and will eliminate the need to operate the system radially, greatly reducing the frequency and duration

of outages. 8  As further support, RMP cites to a letter from Heber Light & Power supporting the “improvements to reliability”
through completion of the Project:

Heber Light & Power is very concerned that [RMP's] system lacks sufficient capacity…. [T]he Silver Creek Substation is
critical to Heber Light & Power Company's operations and will directly benefit the Company's customers. First, this connection
coupled with the proposed 138kV line serving the Heber Valley will eliminate voltage fluctuations that have plagued the system
during peak loads by increasing the capacity of …[RMP] lines feeding the Heber Valley. Second, this connection and related line
serving the Heber Valley from the north will solve [Heber Light & Power's] precarious reliance on the single 138kV line in Provo
Canyon. Finally, it will allow [Heber Light & Power] to construct a second point of interconnect to [RMP's] transmission system

providing needed redundancy for [Heber Light & Power's] Midway Substation and facilitating vital system maintenance. 9

*3  RMP also argues that granting a stay would have far-reaching adverse economic consequences potentially affecting RMP's
customers statewide. The declaration of Mr. Clegg estimates that a one-year delay in construction of the Project will add

approximately $924,000 to the costs of completing the Project when inflation and cost of capital related costs are considered. 10

Findings and Conclusions

The fact that an appeal is pending is inadequate to support a stay. 11  Further, the Board's order granting RMP's petition was
based at least in part on the need to promptly improve the reliability of RMP's system in the area served by the Project. As
we previously recognized, “RMP has an obligation to serve its customers with safe, reliable, adequate, and efficient service,
along with meeting the increasing energy demands of its customers. Failure to construct the Project will expose customers to
unacceptable reliability risk during certain times of the year, inhibiting RMP's capacity to serve the growing energy demand

of its customers.” 12  The evidence RMP presented in response to the Motion further reinforces the need for completion of the
Project without further delay. Thus, as we recognized in our prior order, ““[t]he uncontested testimony from RMP is that ‘[t]he
company and its customers, including … customers in Wasatch County … need this project to provide safe, reliable, adequate

and efficient power and service.”D' 13

ORDER

For the reasons explained above, we deny Wasatch County's motion to stay.

DATED at Salt Lake City, Utah, July 29, 2016.

Attest:

/s/ Gary L. Widerburg

Board Secretary

Footnotes
1 To this end, U.C.A. § 63G-4-405(2) states: “Parties shall petition the agency for a stay or other temporary remedies unless

extraordinary circumstances require immediate judicial intervention.”
2 See U.C.A. § 63G-4-401 (requiring exhaustion of administrative remedies before seeking judicial review of a final agency action).

See also U.C.A. § 63G-4-405(2) (requiring party to petition administrative agency for a stay before seeking a stay on appeal); Utah
R. App. P. 8(a) (“Stay must ordinarily be sought in the first instance”).
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3 See Motion to Stay Order of June 3, 2016, filed June 29, 2016. See also Hr'g Tr. 7:9-11, 21 (July 14, 2016) (“[Wasatch County is]
simply saying the standard for a stay is [to] allow the Court of Appeals to look at this. … I … conclude at that.”).

4 See Declaration of Kenneth M. Shortt in Support of Rocky Mountain Power's Memorandum in Opposition to Wasatch County's
Motion to Stay Order of June 3, 2016 at 2, ¶ 3, filed July 13, 2016.

5 See id.
6 See id. at 3, ¶ 6.
7 See id. at 3, ¶ 8.
8 See id. at 2, ¶ 3.
9 Letter from Heber Light & Power at 1, attached to Rocky Mountain Power's Memorandum in Opposition to Wasatch County's Motion

to Stay Order of June 3, 2016, filed July 13, 2016.
10 See Declaration of Benjamin Clegg in Support of Rocky Mountain Power's Memorandum in Opposition to Wasatch County's Motion

to Stay Order of June 3, 2016 at 2, filed July 13, 2016.
11 See generally U.C.A. § 54-14-307(1) (“[A] petition for judicial review does not stay or suspend the effectiveness of a written decision

of the board.”). Cf. Chevez v. Williams, 1999 UT 86, ¶ 47, 993 P.2d 191 (stating rule under the Utah Rules of Civil Procedure that
“[t]here is no automatic stay … upon the filing of a notice of appeal.”).

12 Order at 9-10 (emphasis added), issued June 3, 2016.
13 Id. at 10.
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